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PREFACE. 


Ih  this  Yolume  I  assume  that  the  reader  is  familiar  with  the  general 
principles  of  the  Law  of  Evidence,  and  is  concerned  with  their  proper 
application  in  actual  practice.  I  have  accordingly  sought  to  state  the 
most  useful,  oonvenienty  and  trustworthy  rules  as  to  the  mode  of  proof 
of  each  material  fact  in  all  the  great  classes  of  actions  and  defenses ; 
and  to  illustrate  and  support  these  rules  by  a  selection  of  authorities 
drawn  from  the  decisions  of  all  the  American  and  English  courts,  and 
from  the  works  of  the  best  text-writers. 

Kecent  changes  in  procedure,  accompanying  or  resulting  from  the 
Code  practice,  have  had  far-reaching  consequences  in  respect  to  the 
mode  of  dealing  with  the  subject  of  evidence.  The  abolition  of  formal 
distinctions  affecting  actions  and  suits,  the  new  methods  of  pleading,  the 
abrogation  of  former  disqualifications  of  witnesses,  and  the  advanc3  in 
assimilating  the  practice  in  the  United  States  courts  to  that  in  the  State 
courts,  have  silently  effected  many  radical  changes  in  the  mode  of  proof, 
and  have  had  a  wide  and  powerfid  influence  upon  the  practical  applica- 
tion of  the  general  principles  of  evidence.  In  consequence  of  these 
modifications  of  the  law,  most  of  the  questions  as  to  competency  of  wit- 
nesses and  the  effect  of  the  pleadings,  which  formerly  occupied  so  much 
attention,  have  dropped  out  of  notice,  and  questions  of  the  relevancy 
and  competency  of  particular  facts  relating  more  or  less  directly  to  the 
issue,  and  of  the  weight  and  cogency  of  evidence,  have  been  brought 
into  new  importance.  Since  the  law  has  given  to  the  trial  courts  in- 
creased freedom  in  the  admission  of  evidence,  the  appellate  courts 
justly  use  increased  care  in  scrutinizing  questions  of  evidence,  that  they 
may  relieve  against  all  substantial  errors  which  transcend  the  limits  of 
that  freedom.  And  there  has  also  been  a  general  advance  in  the  devel- 
opment of  the  rules  by  which  appellate  courts  (in  proper  cases)  re- 
weigh  the  evidence  on  which  facts  have  been  found  in  the  trial  courts. 

Hence  discussions  on  questions  of  evidence,  in  our  appellate  courts, 
are  now  more  important  and  more  frequent  than  ever  before;  and 
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careful  practitioners  are  more  than  ever  accustomed  to  include  in 
their  preparation  for  trial,  an  examination  of  the  authorities  as  to  the 
mode  in  which,  in  the  present  condition  of  the  law,  the  cause  of  action 
or  defense  should  be  proven. 

Each  class  of  actions  has  its  peculiar  rules  of  proof.  These  are  the 
result  of  experience,  adapting  the  general  principles  discussed  in  the 
text-books  to  the  exigencies  of  justice  in  each  kind  of  litigation.  It 
is  not  eifough  to  know  the  general  principles  which  are  to  be  applied. 
It  is  necessary  to  know  also  how  they  are  to  be  applied  and  limited  in 
the  particular  action  on  trial.  Suck  special  rules,  though  less  arti6cial 
and  technical  than  formerly,  have  become,  under  the  new  procedure,* 
more  numerous  and  important  than  ever.  On  questions  of  evidence 
the  conflict  apparent  among  text-writers  and  decisions,  often  arises  from 
supposing  that  general  principles  have  similar  application  and  effect  in 
all  classes  of  cases.  The  method  here  pursued  aims  to  give,  in  suc- 
cessive chapters,  under  the  title  of  each  principal  cause  of  action  and 
defense,  the  characteristic  rules  now  applied  by  our  courts  in  that  class 
of  casjBs,  together  with  an  indication  of  the  general  principles  on  which 
these  special  rules  rest,  and  by  which  they  are  to  be  extended  or  lim- 
ited, in  new  instances. 

The  method  chosen  for  the  statement  of  these  rules  is  that  which 
seemed  to  promise  the  best  practical  assistance  to  counsel  and  to  the 
court)  in  the  trial  of  issues ;  to  the  practitioner  generally  in  preparing 
for  trial  and  selecting  witnesses ;  and  also  to  the  pleader  in  framing 
issues. 

The  order  of  topics  pursued  first  disposes  of  questions  connected 
with  the  duiracter  of  Particular  Classes  of  Parties,  as  likely  to  arise  in 
actions  of  almost  any  kind,  and  then  proceeds  with  Particular  Causes  of 
Action,  taking  first  those  in  which  the  main  proof  is  usually  of  facts 
raising  an  implied  contract  or  legal  duty ;  followed  by  those  involving 
writings  unsealed,  sealed,  or  of  record ;  then  those  turning  on  negli- 
gence or  tort ;  then  those  seeking  specific  relief,  founded  on  either  of 
these  kinds  of  transactions ;  and  finally  those  which,  in  a  greater  degree, 
depend  on  statutes,  &c.  Defenses  which  are  common  to  several  classes 
of  actions  are  not  treated  in  connection  with  each  cause  of  action,  but 
in  the  third  and  last  part  of  the  volume. 

The  arrangement  under  each  subject  requires  the  reader  to  analyze 
closely  his  cause  of  action  or  defense ;  and  thus  warns  him,  in  prepar- 
ing his  proofs,  not  to  overlook  any  element  which  the  case  may  involve. 
He  should  remember  that  he  is  necessarily  assumed  to  have  already 
decided  that  his  action  will  lie  or  his  defense  avail,  and  that  whatever 
may  hero  be  said  upon  that  point  is  subordinate  and  incidental  to  the 
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main  object,  yiz.,  to  aid  him  in  proving  or  disproving  whatever  allega- 
tions in  the  pleading  before  him  may  be  material,  and  to  indicate  the 
various  phases  of  the  subject  under  which  the  evidence  adduced  may 
or  may  not  be  admissible.  The  practitioner  will  find  that  such  a  close 
analysis  of  the  probative  facts  of  a  cause  of  action  or  defense,  is  of 
the  utmost  value  in  giving  him  a  mastery  of  the  details  of  the  case ; 
and  the  student  will  find  it  equally  useful  in  leading  him  to  an  under- 
standing of  the  law. 

If  the  rules  I  lay  down  are  stated  with  somewhat  more  conciseness 
and  certainty  than  is  usual  in  law  treatises,  it  is  not  because  I  have 
consciously  deferred  too  much  to  the  authority  of  reported  cases,  but 
because  I  believe  that  the  main  rules  of  proof  now  administered  by  our 
courts,  are  capable  of  clear  and  precise  statement,  upon  authority  which 
will  usually  be  controlling  at  nisi  prius.  I  have  endeavored  to  present 
them  thus  in  the  text :  rules  that  are  doubtful  or  of  secondary  value, 
I  have  sought  to  indicate  suitably  in  the  notes. 

Discussion  of  the  cases  cited,  and  their  relative  authority,  has  there- 
fore been  omitted ;  my  purpose  being  to  cite  those  of  importance  and 
value,  and  to  state  concisely  and  with  certainty  the  resulting  rules ;  and 
to  cite  cases  of  minor  authority  so  far  as  they  justly  serve  to  extend, 
qualify,  or  apply  the  doctrine  of  the  leading  authorities  :  otherwise  to 
omit  them  or  refer  to  them  as  contra  to  the  rule  stated.  In  a  work 
covering  so  extended  a  field,  it  would  be  impracticable  to  cite  all  the 
cases  examined,  and  I  have  not  sought  to  multiply  but  rather  to  sifl 
and  select  authorities. 

Upon  those  questions  on  which  the  adjudications  or  statutes  of  dif- 
ferent States  are  at  variance,  I  have  stated  the  rule  which  I  understand 
to  prevail  in  New  York,  calling  attention,  however,  to  questions  on 
which  there  is  a  serious  general  difference  of  opinion ;  such,  for  instance, 
as  the  burden  of  proof  as  to  contributory  negligence,^  the  competency  of 
admissions  and  declarations  of  an  assignor  to  impair  the  claim  of  his 
assignee,*  the  effect  of  irregular  indorsement,'  and  the  like.  In  cases  of 
minor  importance  it  is  generally  assumed  that  the  reader  will  notice 
any  peculiar  rule  prevailing  in  his  own  jurisdiction. 

Discussion  of  general  principles  has  been  out  of  place,  except  rarely 
and  in  a  limited  degree,  where  it  has  seemed  necessary,  either  to  show 
bow  those  principles  are  now  administered  in  the  American  courts 
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somewhat  differently  than  indicated  in  the  books,  or  to  aid  the  reader 
to  meet  vexed  and  unsettled  questions. 

In  reviewing  the  worlc  on  which  I  have  been  so  lon^  engaged,  and 
the  preparation  for  which  has  so  constantly  connected  itself  with  pro* 
f  essional  practice,  I  am  not  unconscious  of  impecfections  and  inequal* 
ities  in  its  execution ;  but  to  the  kindly  consideration  of  the  profession 
I  submit  it,  in  the  hope  that  it  may  often  aid  and  seldom  mislead. 

AUSTIN  ABBOTT, 

Turn  BuxLDiNO,  Kbw  Toax»  Hay,  1880. 
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person.  spiracy. 

18.  Bona  fide  purchaser.  85.  Receipt  of  the  assignor. 

19.  Notice  to  debtor.  86.  Notice  to  produce. 

1.  jRulea  applicaible  to  Assignees,'] — To  avoid  repetition  when 
discnssing  rules  applicable  to  particular  classes  ox  actions,  we 
will  first  consider  certain  rules  which  are  common  to  many  classes 
of  actions,  because  applicable  generally  to  peculiar  classes  of 
parties. 

The  rules  thus  applicable  to  assignees  are  not  limited  to 
transferees  by  formal  deed,  but,  with  qualifications  to  be  indi- 
cated as  we  proceed,  apply  generally  to  all  transferees  of  non- 
negotiable  things  in  action. 

2.  Allegation  of  Assignment  Material,'] — ^If  plaintiff  seeks  to 
recover  upon  a  cause  of  action  which  accrued  to  another  person, 
and  became  the  plaintiff's  by  assignment,  the  allegation  of  assign- 
ment is  essentiaL  Under  an  allegation  of  a  cause  of  action  accru- 
ing to  the  plaintiff,  proof  of  a  cause  accruing  to  his  assignor  is 
not  admissiole ;  ^  and  under  an  allegation  of  an  assignment,  proof 

>  CyNeU  T.  N.  Y.  Central  R.  R.  Ck).  60  N.  Y.  142.  But  the  court  hare  power  to 
allow  an  amendment  at  the  trial  lb.  148.  Where  the  cause  of  action  originally 
accrued  to  plaintifT,  and  has  been  assigned  and  reassigned,  proof  of  the  assignment 
and  reassignment  is  not  necessary  to  sustain  the  action.  Washoe  t.  Hibernia  Fire 
Ina.  Go.  7  Hun,  75.  And  where  the  plaintiif  was  entitled,  both  as  the  real  partyin 
interest,  and  as  assignee  of  his  trustee,  he  may  recoTer  on  proof  of  either  title,  r\\r 
ney  v.  Glen's  Falla  fiia.  Co.  66  N.  T.  6, 18. 
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of  an  BBeigr^i^trtBiter  suit  is  bronght  is  insufficient.*  If  a  written 
as6ignmei|£7)^*duced  bear  date  before  the  commencement  of  the  ac- 
tion^ t&»  date  is  presumptive  evidence  that  it  was  then  made; 
bii<r*/l  it*  bear  no  date,  some  evidence  should  be  given  indicat- 
/hi^.};Iiat  it  was  in  fact  made  before  the  action  was  commenced.' 

•.•..*•.  "3.  liequiaite  Proof  of  Assignment,'] — ^If  no  writing  passed, 
^  .•*;.  '•  *  the  assignment  of  a  debt  may  be  proved  by  parol,*  even  though 
•.*•**'  there  was  an  agreement  unperformed  to  give  a  written  transfer.* 
It  is  sufficient  proof  of  a  parol  assignment  that  some  evidence  of 
the  debt — sucn  as  a  bond  or  mortgage,"  or  a  transcript  of  judg- 
ment,* or  a  note  held  for  the  debt,  or  part  of  it,' — ^was  delivered  to 
the  assignee  by  the  assignor,  with  intent  to  transfer  the  title  to  the 
demand ;  and  the  declarations  of  the  assignor  accompanying  the 
delivery  may  be  proved  by  a  witness  aa  part  of  the  res  gestm.  It 
is  not  essential  to  call  the  a8signV)r.  But,  on  the  other  hand, 
neither  the  mere  production  of  a  non-negotiable  security ,*  nor 
proof  of  mere  words  of  intention  on  the  part  of  the  alleged  as- 
signor, are  enough.  Nor  can  plaintiff  prove  his  title  by  mere 
evidence  of  oral  declarations  of  the  assignor,  that  he  had  at  a 

})revious  time  assigned  the  demand  to  plaintiff,'  unless  such  dec- 
arations  were  made  in  defendant's  presence,  in  which  case  they 
may  be  proved  as  laying  a  foundation  for  his  admission  of  an  as- 
signment, or  for  a  presumption  thereof  from  his  silence. 

4.  Implied  Assigmnent.'] — In  some  cases  where  there  was  no 
express  assignment,  the  court  will,  upon  equitable  grounds,  pre- 
sume an  assignment  from  the  fact  that  the  plaintiff,  being  en- 
titled to  relief,  and  with  intent  to  enforce  the  claim  for  his  own 
reimbursement,  paid  the  one  who  was  legally  entitled.*®  And  in 
case  of  negotiable  paper  "  taken  up,"  even  by  a  stranger,  at  ma- 
turity, on  dishonor,  an  assignment  has  been  implied  from  its 
delivery  to  him  uncancelled.  In  this  class  of  cases,  the  question 
whether  paying  the  creditor  was  a  satisfaction  of  the  demand  or 
a  purchase,  is  ordinarily  a  question  of  intention  of  the  parties, 
which  may  be  proved  by  parol.**    But  the  plaintiff  should  be  pre- 

^  Garrigne  t.  Loescher,  8  Bosw.  678.    Bat  variance  ia  the  mode  of  aseignment  is 
disregarded,  if  not  prejudicial.     Bowman  t.  Keleman,  66  N.  Y.  598. 

*  Barrick  v.  Austin,  21  Barb.  241.    Compare  paragraph  86  below. 
»  Hooker  t.  Eacle  Bank,  80  N.  Y.  88. 

*  Doremus  t.  Williams,  4  Hun,  468. 

*  Rnnyan  t.  Merserean,  11  Johns.  634 ;    and  see  1*7  Id.  2S4 ;  Kamend  t.  Hnelig, 
12  Am.  Law  Reg.  N.  S,  61. 

*  Mack  T.  Mack,  8  Hun,  828. 

^  Armstrong  y.  Cushney,  48  Barb.  840;  Billings  t.  Jane,  11  Id.  620.    For  the 
more  strict  common-law  rule  see  Palmer  t.  Merrill,  6  Cush.  282. 
^  Barrick  y.  Austin,  21  Barb.  241. 

*  Worrall  t.  Parmelee.  1  N.  Y.  621. 

>•  See  O'Neil  v.  N.  Y.  Central  R.  R.  Co.  aboTe;  Smith  v.  Miller,  26  N.  Y.  619 ; 
Vail  V.  Tuthill,  10  Hun,  81. 

"  Compare  Champney  y.  Coope,  82  N.  Y.  648;  Sheldon  y.  Edwards,  85  Id.  27ft, 
and  cases  cited ;  Edgorly  y.  Emerson,  28  N.  H.  666, 665,  670 ;  and  chapter  on  AotiOM 
for  Mone^f  Faid, 
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pared  not  only  to  show  that  it  was  his  intent  to  acquire  the  right 
of  action,  but  to  give  some  evidence  that  it  was  the  intent  of  the 
creditor  to  transfer  it  to  him.  The  creditor's  delivery  to  him  of 
the  evidence  of  debt,  nncancelled,  is  ordinarily  sufficient  to  sus- 
tain a  finding  on  this  point,  as  against  the  debtor.^  But  where 
the  payer  was  bound  under  seal  or  by  judgment  to  pay  the  debt, 
his  action  must  ordinarily  be  for  money  paid.' 

5.  Statute  of  Fra\idsl\ — ^When  no  consideration  for  the  assi^- 
ment  is  shown,  and  no  delivery,  the  assignment,  if  for  tlie  price 
of  $50,  or  more,"  or  when  no  price  was  fixed,  if  of  a  chose  m  ac- 
tion clearly  proven  to  be  worth  that  sum,*  must  have  been  evi- 
denced by  a  note  or  memorandum  in  writing.  But  a  written 
assignment,  unless  involving  an  interest  in  land,"  need  not  be 
under  seal,  even  though  the  thing  assigned  be  a  specialty.^ 

6.  Presumptive  Evidence,'] — Direct  proof  of  an  assignment  is 
not  always  essential  The  title  to  an  incidental  or  collateral  se- 
curity which  is  exclusively  applicable  to  the  principal  debt  or  ob- 
ligation, is  presumed  to  nave  been  assigned  with  the  principal 
debt  or  obligation,  unless  the  contrary  is  shown ;  hence  an  assign- 
ment of  the  collateral  may  be  presumptively  shown  by  proof  of 
an  assignment  of  the  principal  obli^tion.''  But  an  assignment  of 
the  principal  obligation  cannot  be  inferred  from  the  mere  fact  of 
an  assignment  of  a  collateral  security  or  «other  incident.®  Since 
the  change  in  the  law  allowing  assignees  to  sue  in  their  own 
names,  it  has  been  much  questioned  whether  an  assignment  of 
property  or  things  in  action  will  carry,  by  implication,  incidental 
causes  of  action  for  fraud,  mistake,  and  the  like,  which  cannot 
subsist  independent  of  the  principal  right.  At  first  these  were 
thought  not  to  pass  unless  expressly  included;  but  the  better 
opinion  is  that  the  question  is  usually  one  of  intent,  and  that  an 
assignment  of  a  thing  in  action  may  carry  the  right  to  those  reme- 

'  Compare  Freedman's  Sayings,  Ac  Co.  v.  Dod^e,  93  U.  S.  882 ;  UdIoii  Tnist  Co. 
▼.  Monticello,  68  N.  Y.  814 ;  Lancey  v.  Clark,  64  IcL  209 ;  iShumway  v.  Cooley,  9 
Hon,  181. 

*  Champney  t.  Coope,  Sheldon  t.  Edwards,  above. 

*  2  R.  S.  136 ;  People  r.  Beebe,  1  Barb.  879. 

^  Buskirk  t.  CleyeiaDd,  41  Barb.  610 ;  Crookshank  v.  Bnrrell,  18  Johns.  68.  Con- 
tra, 12,  Sim.  189 ;  1  Ohio  St.  860. 

*  Other  than  a  lease  not  exceeding  one  year.  2  R.  S.  184,  §§  6,  7 ;  BisseU  ▼. 
Morgan,  66  Barb.  869. 

*  E.  g,  a  judgment.  Ford  y.  Stnart,  19  Johns.  842 ;  or  a  bond  or  coyenant.  Mo- 
nm^  T.  Edwards,  1  E.  D.  Smith,  414 ;  Dawson  y.  Coles,  16  Johns.  61. 

^  Thns  an  assignment  of  the  mortgage  may  be  presumed  from  proof  of  an  assign- 
ment of  the  bond  or  note.  Jackson  y.  Blodffett,  6  Cow.  202;  Green  y.  Hart,  1 
Johns.  580;  and  assignment  of  a  guaranty  of  a  bond  and  mortgage  may  be  presumed 
from  the  assignment  of  the  bond  and  mortgage  by  the  guarantee.  Cady  y.  Sheldon, 
38  Barb.  108 ;  and  see  40  N.  Y.  181.  So  tne  assupament  of  a  judgment  carries  the 
right  to  any  further  remedy  subsi^ng  for  the  debt  on  which  the  judgment  was  re- 
coyered.  Pattison  y.  Hull,  9  Cow.  747 ;  Bowdoin  y.  Coleman,  8  Abb.  Pr.  431 ;  a.  a 
6  Doer,  182. 

*  Thus  intent  to  transfer  the  bond  cannot  be  inferred  from-  an  assignment  of  the 
mortgage  alone.  MerriU  T.  Bartholick,  86  N.  7.  44,  affi'g  47  Barb.  268 ;  s.  p.  26 
N,  T.  404. 
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dies  inBeparable  from  it  which  might  have  been  expressly  as- 
signed.* 

7.  CansideroHon.'] — For  the  pnrpose  of  enabling  the  assignee 
to  maintain  an  action  against  the  debtor,  proof  of  a  consideration 
for  the  assignment  is  not  essential  (nnless  the  statute  of  frauds 
requires  it),  for  an  absolute  assignment  transfers  the  legal  title.' 
The  consideration,  however,  may  be  material  in  respect  to  de- 
fenses. If  a  consideration  is  not  expressed,  where  the  assignment 
is  in  writing,  it  will  be  presumed.*  Indeed,  it  is  no  longer  neces- 
sary in  all  cases  to  prove  such  an  assignment  as  passes  the  legal 
title,  in  order  to  enable  the  assignee  to  sue  in  his  own  name. 
"Whether  his  title  be  legal  or  equitable,  if  he  have  the  whole  in- 
terest he  may  maintain  the  action.*  But  the  defendant  may  prove 
that  the  assignee  paid  and  took  assignment  as  trustee  or  agent  for 
one  who  has  no  right  to  enforce  the  claim — for  instance,  a  prin- 
cipal debtor  .or  a  joint  debtor.*  The  defendant  cannot  be  allowed 
to  prove  that  the  consideration  was  inadequate,*  or  even  that  there 
was  none.''  Even  proof  that  a  stranger  paid  the  consideration  for 
the  assignment  is  not  enough  to  defeat  the  action.  If  the  plaint- 
iff is  a  mere  trustee  for  a  tnird  person,  the  burden  is  on  the  de- 
fendant to  show  it,'  and  then  it  must  be  shown  that  he  is  not  the 
trustee  of  an  express  trust  within  the  statute.*  It  is  enough,  in 
the  first  instance,  for  plaintiff  to  prove  either  that  he  is  the  real 
party  in  interest,  or  thatJie  is  the  trustee  of  an  express  trust,  suf- 
ficiently to  show  that  his  recovery  will  bar  the  nght  of  the  as- 
signor.*^ 

8.  Gi/f] — If  plaintiff  claims  under  an  oral  gift,  there  must 

>  Bentley  t.  Smith,  1  Abb.  Ct.  App.  Dec  126;  Bolen  v.  Crosby,  49  N.  Y.  188. 
Thus  it  has  been  held  that  where  a  right  aiising  ont  of  contract  involves  a  remedy 
for  fraud  or  deceit,  the  right  to  prove  the  tort  follows  the  ori^aal  causae  of  action, 
and  vests  in  the  assignee.  Westcott  v.  Keeler,  4  Bosw.  664.  Uontra,  Bliss'  Code  of 
N.  Y.  484 ;  and  see  63  N.  T.  298.  So  the  rightof  a  cetiui  que  tnut  to  enforce  a  power 
has  been  held,  on  a  view  of  the  design  and  intent,  to  pass  by  his  deed  of  the  title. 
Clark  V.  Crego,  47  Barb.  599.  So  the  assis^nment  of  a  usurious  security  carries  the 
rifrht  of  action  on  the  original  valid  consideration.  Gerwig  v.  Sitterly,  66  N.  Y.  214 ; 
affi'g  in  effect  64  Barb.  620.  So  of  the  right  to  have  a  contract  reformed  for  mistake. 
Bentley  v.  Smith,  above.  As  to  new  promise,  compare  Steams  v.  Tappin,  6  l>uer, 
294  ;  Uoyt  y.  Dnsenbury,  68  N.  Y.  621. 

•  CumminffS  v.  Morris,  26  N.  Y.  625.  Whether  the  action  Is  on  contract ;  St  John 
T.  Mutual  Life  Ins.  Co.  18  N.  Y.  81 ;  or  for  a  wrong.  Merrick  v.  Braioard,  88  Barb. 
6V4 ;  84  N.  Y.  208. 

<  Eno  ▼.  Crook,  10  N.  Y.  60 ;  Richardson  v.  Mead,  27  Barb.  178.  Where  the  ex- 
tinguishment  of  a  precedent  debt  was  relied  on,  it  was  held  that  there  must  be  evi- 
dence of  actual  extinguishment     84  Barb.  629.    But  doubted ;  compare  66  Id.  862. 

^  Thus  the  holder  of  a  non-negotiable  note  Indorsed  in  blank  may  recover  on  it 
Hastings  v.  McKinley,  1  £.  D.  Smith,  278 ;  affi'd  in  Seld.  Notjss,  No.  4,  19. 

»  Ten  Eyck  v.  Craig,  62  N.  Y.  416,  affi'g  2  Hun,  452 ;  Arnott  v.  Webb,  1  Bill 
C.  a.  862. 

•  Mills  V.  Fox,  4  E.  D.  Smith,  220. 

1  Daby  v.  Ericsson,  45  N.  Y.  786 ;  Stone  y.  Frost.  61  Id.  614,  affi*g  6  Una.  440. 

•  Eno  T.  Crooke,  10  N.  Y.  60. 
•Code  of  Pro.  §111. 

><>  See  Gardner  v.  Barden,  84  N.  Y.  488,  and  oaaes  died;  AUtnT.  Brown^  51  BarU 
B6;  44  N.  Y.  228. 
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Be  proof  not  only  of  words  of  rift,  but  of  delivery  of  the  evi- 
dences of  the  thing  in  action  sufficient  to  transfer  the  dominion 
to  the  plaintiff;^  and  this  rule  is  equally  applicable  whether  the 
^t  was  in  view  of  death  or  not.*  According  to  some  authori- 
ties, there  must  be  a  written  transfer,*  but  ^niile  there  may  be 
reason  for  this  rule  when  the  gift  is  set  up  against  the  alleged 
donor,  or  his  successors  or  representatives,  the  better  opinion  is 
that  a  gift  by  delivery  is  sufficient  to  enable  the  donee  to  enforce 
the  chose  in  action  against  th^  debtor/  But  bare  possession  of  the 
evidences  of  debt  is  not  ordinarily  enough  to  raise  a  presumption 
of  a  gift.*  Where  the  party  claims  title  to  the  cause  of  action  by 
such  a  disposition,  he  is  not  required  to  show  affirmatively,  and 
with  minuteness,  the  circumstances  under  which  the  alleged  gift 
was  made ;  nor  that  the  donor  was  of  sound  disposing  mmd  and 
memory  when  he  made  the  gift,  and  that  delivery  of  the  subject 
was  his  free  and  voluntary  act.  These  are  matters  of  defense, 
equally  in  cases  of  gifts  inter  vivos  and  gifts  causa  mortis.^ 

9.  Ohjectj  when  Material.'] — li  the  transfer  was  valid  as  be- 
tween the  parties  to  it,  the  defendant  cannot  question  it  by  proof 
that  it  was  made  for  the  purpose  of  enabling  the  suit  to  be 
brought,  because  the  assignor  could  not  brine  it,'  or  for  the  pur- 
pose of  enabling  the  assignor  to  be  a  witness.^  And  even  proof 
of  fraud  on  the  part  of  the  parties  to  the  assignment,  such  as 
would  enable  creditors  to  avoid  it,  will  not  avail  the  debtor.'  But 
evidence  that  the  assignment  was  positively  illegal,  as,  for  exam- 
ple, that  it  was  made  to  an  attorney  f ^  the  purpose  of  his  bring- 
mg  an  action,  is  competent."    In  other  words,  it  is  enough  for 

SlaintifE  to  show  an  assignment  which  bound  the  assignor,  but 
ef endant  may  show  that  it  was  illegal  on  the  part  of  the  plaintiff 
to  receive  it. 

10.  Best  and  Secondary  Evidence.l — If  it  appears  that  the  as- 
signment of  the  cause  of  action  was  made  by  a  written  instru- 
ment, the  writing  is  the  best  evidence,  and  must  be  produced  or 
accounted  for.*^    And  in  general,  wherever  the  nature  or  extent 

I  JohDBOD  y.  Spies,  5  Unn.  471.  An  indorsemeDt  of  iDteot  to  giye,  without  proof 
of  delivery,  is  not  eaough.    Zimmerman  r.  Streeper,  76  Pa.  147. 

*  BedeU  v.  Carll,  83  N.  Y.  581. 

*  Johnson  ▼.  Spies,  above ;  Gray  y.  Barton,  65  N.  Y.  78 ;  2  Kent's  Ck>m.  489. 
^  Mack  V.  Mack,  8  Hon,  .323.      See  pas:e  165  of  this  yol. 

»  Grey  v.  Grey,  47  N.  Y.  552,  rev'g  2  Lans.  178;  Bedell  y.  Carll,  88  N.  Y.  581. 

*  Bedell  y.  Corll,  above. 

"*  As  where  the  asslg^ior  and  debtor  were  both  foreign  corporations.  MoBride  v. 
Farmers'  Bank,  26  NY.  450 ;  affi'g  25  Barb.  657 ;  or  the  assignor  was  a  foreign 
executor  or  administrator.    Petersen  v.  Chemical  Bank,  82  N.  Y.  21. 

*  Gardner  v.  Barden,  above ;  and  see  Westervelt  v.  AUcock,  8  £.  D.  Smith,  248. 

*  Osborne  v.  Moss,  7  Johns.  161;  Waterbnry  v.  Westervelt,  9  N.  Y.  698. 

»  2  R.  S.  288,  §  71 ;  Mann  y.  Faircbild,  8  Abb.  Ct  App.  Dec.  162;  Moses  v.  Mc 
IMvitt,  2  Abb.  Kew  Gas.  47.  Formerly  the  mere  purchase  was  evidence  of  intent. 
3  Wend.  120.  Jt  is  now  only  a  necessary  circumstance  with  others  to  show  iutent 
See  Bristol  v.  Dann,  12  Wend.  142;  WiUiams  v.  Mathews,  8  Cow.  252. 

II  Gihnore  y.  Bangs,  55  Ga.  408. 


6  ACTIONS  BT  AND  AGAINST  ASSIGNEES. 

of  plaintiffs  interest  in  property  is  material  under  the  issne,  the^ 
written  instrument  of  transfer  nnder  which  he  claims  may  be 
called  for  as  the  best  evidence.^  But  a  distinction  is  made  in  this 
rule,  between  a  writing  which  is  the  vital  instrument  of  transfer, 
such  as  a  bill  of  sale,  and  a  writing  which  is  merely  an  incidental 
or  collateral  memorandum  of  a  transfer  made  verbally,  such  as  a 
bill  of  parcels  stating  price,  and  receipted.  Where  the  former 
is  shown  to  exist  it  must  be  produced ;  but  the  latter  is  not 
primary  evidence,  and  need  not  be  produced.* 

11.  Proof  of  Execution^ — The  execution  of  a  written  assign- 
ment may  be  proved  by  having  it  acknowledged  by  the  assignor, 
or  proved  by  a  subscribing  witness,  before  an  officer  authorized 
to  take  acknowledgment  and  proof  of  deeds  ;•  and  this  may  be 
done  even  after  the  action  has  been  commenced,  and  at  any  time 
before  the  actual  offer  of  the  document  in  evidence.*  Unless  this 
is  done,  the  assignment,  whether  under  seal  or  not,"  if  attested  by 
subscribing  witness,  must  be  proved  by  the  witness  or  his  hana- 
writing.« 

12.  Ddvoery  and  AcceptdnceJ] — Delivery  of  a  written  assign- 
ment is  presumed  when  the  instrument  is  proved  to  have  been 
executed  by  the  assignor,  and  is  actually  produced  by  the  plaintiff 
at  the  trial;''  and  fmrmative  proof  of  the  acceptance  of  an  as- 
signment which  appears  to  be  beneficial  to  the  assignee,  is  not  re- 
quired from  the  party  propounding  it,  but  the  party  impeaching 
it  must  disprove  acceptance.® 

13.  Assignment  with  Schedules,'] — If  plaintiff  claims  under  a 
general  assignment  with  a^schedule  of  tne  articles  transferred, 
general  words  in  the  assignment,  with  nothing  in  it  to  indicate 
that  the  schedule  is  to  control,  will  pass  the  right  of  action, 
though  it  be  omitted  from  the  schedule ;  and  parol  evidence  that 
it  was  not  intended  to  pass  it,  has  been  held  incompetent  as  vary- 
ing the  assignment.*  But  evidence  that  it  was  in  fact  inserted  m 
the  schedule  by  a  designation  partially  false  or  inapplicable  is 
competent.^* 

14.  Assignment  hy  Corporation.'] — If  plaintiff  claims  as  as-  * 
signee  of  a  corporation,  evidence  of  the  existence  of  the  corpora- 
tion is  admissible  without  any  allegation  of  that  fact  other  than 
such  as  is  implied  in  the  mention  of  the  corporate  name  in  the 

1  EppiDg  V.  MocUer,  65  Ga.  376. 

*  Dunn  V.  HevlU,  2  Den.  638. 

*  N.  Y.  L.  1883,  p.  89A,  c.  271,  %  9.    Add  county  clerk's  certificate  where  required. 

*  Holbrook  y.  N.  J.  Zinc  Co.  67  N.  Y.  616. 

»  1  Greenl  £y.  g  669 ;  Kin^  t.  Smith,  21  Barb.  168. 

*  Page  506  of  this  vol.,  where  the  practice  is  stated.     1  Greenl.  £t.  §  669;  Jones 
y.  Underwood,  28  Barb.  481. 

'  Story  V.  Bishop,  4  E.  I>.  Smith,  428 ;  North  v.  Turner,  9  Serg.  <b  R.  244. 

*  Van  Buskirk  r.  Warren,  4  Abb.  a.  App.  Dec.  467. 

*  Cram  v.  Union  Bank,  I  Abb.  Ct.  App.  Dec.  461.  Contra,  Piatt  y.  Thorn,  8  Boaw. 
674.    Compare  Nims  y.  Armstrong.  31  Md.  87  ;  2  Whart.  £y.  §  944. 

M  Commercial  Bank  y.  Clapier,  8  Rawle,  886,  889. 
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complamt.^  The  plaintiff  is  not  held  to  make,  as  against  the 
debtor,  so  clear  proof  of  a  valid  assignment  by  the  corporation  as 
he  might  be  required  to  in  a  contest  with  the  creditors  or  stock- 
holders of  the  corporation.  As  against  the  debtor,  an  assignment 
of  the  cause  of  action  is  presumed  valid,  although,  having  been 
made  bv  a  moneyed  corporation,  a  vote  of  the  board  was  neces- 
sary to  its  legality,  and  there  is  no  evidence  thereof.'  But  where 
there  is  evidence  that  the  transfer  was  made  without  a  vote  of  the 
board,  the  burden  is  on  the  assignee  to  show  that  he  took  it  for 
value,  and  without  notice.*  This  he  may  always  show  in  support 
of  his  title,  whether  he  took  directly  from  the  corporation  or 
through  a  third  person.*  The  fact  that  plaintiff  himself ,'  or  even 
one  oi  several  plaintifb,^  was  a  director  at  the  time  of  such  an  il- 
legal transfer,  is  sufficient  evidence  of  notice  to  defeat  the  action. 

15.  Authority  of  Officer  or  JgentJ] — To  show  the  authority  of 
the  officers  of  the  corporation  to  make  the  transfer,  their  official 
character  may  be  proved  either  by  the  corporate  minutes,  or  by 
witnesses  testifying  to  the  fact  of  their  habitually  acting  as  such, 
and  without  producing  the  books,''  and  the  jury  may  infer  the 
authority  of  the  officer  to  do  the  particular  act  from  evidence  of 
the  exercise  by  him  of  the  same  general  power,  with  the  knowl- 
edge  and  acquiescence  of  the  directors.* 

16.  Parol  Evidence  to  Vary  a  Writing.'] — The  rule  excluding 
parol  evidence,  when  offered  to  vary  a  contract,  has  often  been  ap- 
plied against  assignees  of  a  contract,  and  against  a  debtor  seeking 
to  explain  or  vary  an  assignment  of  his  debt.  But  the  later  au- 
thorities recognize  the  qualification  that  in  actions  between  a 
stranger  to  the  instrument  and  a  party  to  it,  as  well  as  between 
strangers,  either  may  give  parol  evidence  to  vary  it.*  Hence  the 
rule,  as  now  understood,  forbids  neither  the  assignee  nor  the 
debtor  to  give  parol  evidence  to  vary  either  the  contract  sued  on 
or  the  assignment,  unless  they  are  both  parties  to  the  same  in- 
strument, or  have  come  under  the  obligations  of  parties,  or  the 
agreement  is  one  which  the  law  requires  to  be  in  writing.^  Thus 
a  person  not  a  party  to  a  policy  of  insurance,  but  hol£ng  it  by 

'  Kennedy  t.  Cottoo,  28  Barb.  9. 

*  Belden  y.  Meeker,  47  N.  Y.  807,  9i(&^  2  Lans.  470;  9  Moak*s  Eng.  265,  n. 
Compare  to  the  contrary,  Hoochton  v.  McAuliffe,  2  Abb.  Ct.  App.  Dec.  409. 

*  Houghton  T.  McAuliffe,  above.     Contra,  Caryl  y.  McElrath,  8  Sandf.  176. 

^  Curtis  y.  Leayitt,  15  N.  Y.  9.  Proof  of  payment  of  value  raises  a  presomptioii, 
according  to  Warner  v.  Chappel,  82  Barb.  809,  that  pluntiff  took  without  notice. 

*  Gillet  v.  Phillips,  IS  N.  Y.  (8  Kern.)  114. 

*  Smith  V.  Hall,  5  Bosw  819. 

^  Partridge  ▼.  fiadger.  26  Barb.  146. 

*  Merchants*  Bank  v.  State  Bunk.  10  Wall.  604;  compare  Jackson  v.  Campbell,  6 
Wend.  672 ;  Hoyt  v.  Thompson,  6  N.  Y.  820. 

*  McMaster  v.  President,  <bc.  of  Ins.  Co.  of  N.  A.  65  N.  Y.  222  ;  Coleman  v.  First 
Nat.  Bk.  58  N.  Y.  888 ;  Badger  v.  Jones,  12  Pick.  821 ;  Railroad  Co.  v.  Trimble,  10 
Wall.  867. 

i<»  Furbush  v.  Goodwin,  26  N.  H.  426,  446 ;  Dempsey  T.  Kipp,  61  N.  Y.  462,  and 
cases  dted.    But  see  paragraph  20  below. 
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asBignment,  or  as  one  to  whom,  in  case  of  loss,  it  is  payable,  mzj 
adduce  evidence  to  explain  it,  in  his  action  against  the  company.* 

17.  Equities  against  the  Assignee,'] — The  assignee  of  a  non- 
negotiable  chose  m  action,  as  distinguished  from  the  hona  fide 
transferee  of  negotiable  paper,  takes  it  subject  to  all  equities, 
whether  known  or  unknown  to  the  assignee,^  existing  against  the 
assignor  at  the  time  of  the  assignment,  in  favor  either  of  the 
debtor,*  or  of  any  person  who  haa  succeeded  to  his  right  at  the 
time  of  the  assignment,^  and  even  latent  equities  in  favor  of  third 

. .  persons.*^ 

18.  Bona  Fide  Purchaser.'] — But  the  doctrine  of  equitable 
estoppel  supports  the  title  of  a  hona  fide  purchaser  for  value,-  of 
a  non-negotiable  cause  of  action,  from  one  upon  whom  the  owner 
has  conferred  the  apparent  absolute  ownership,  when  the  pur- 
chase is  made  upon  the  faith  of  such  appearance.^  Yet  evidence 
showing  circumstances  sufficient  to  have  put  the  purchaser  upon 
inquiry,  will  charge  him  with  the  same  notioe  that  is  chargeable 
to  nis  assignor  in  respect  to  the  same  matters.^ 

19.  Notice  to  Debtor.] — ^If  the  cause  of  action  was  complete 
against  the  debtor  before  the  assignment  was  made,  notice  to  the 
debtor,  of  the  assignment,  need  not  be  proved,*  except  for  the  pur- 
pose of  shutting  out  evidence  of  subsequent  dealings  by  the  debtor 
with  the  assignor  in  reduction  of  the  liability,  if  ]the  assignee 
proves  such  notice,  subsequent  dealings  between  the  original  par- 
ties are  not  relevant  against  him,*  but  the  burden  of  proving  such 
notice  is  upon  the  assignee  who  seeks  to  avail  himself  of  it.^ 

20.  Assignment  for  Pxt/rpose  of  &ait^ — If  plaintiff  proves  a 
written  assignment  absolute  on  its  face,  defendant  cannot  suc- 
cessfully impeach  plaintiffs  title,  by  adducing  parol  evidence  to 
show  that  it  was  made  upon  condition  that  psa*t  of  the  claim  as- 
signed should,  when  collected,  be  paid  to  the  assignor.^ 


1  McMaster  r.  President,  <fec.  of  Ins.  Co.  of  N.  A.  55  N.  T.  222,  2S4. 

•  Evertson  t.  Evertson,  6  Paige,  644. 

>  Murray  t.  Gouveraeur,  2  Johns.  Cas.  488 ;  dute  t.  Robinson,  2  Johns.  595,  and 
cases  cited  in  1  Abb.  N.  Y.  Di^:.  2d  ed.  805. 

♦  Hartley  v.  Tatham,  2  Abb.  Ct.  App.  Dec.  883. 

*  Oreen  v.  Wamick,  64  N.  Y.  224,  and  cases  cited ;  oTermling  Murray  v,  Lylburn^ 
2  Johns.  Ch.  441,  and  other  cases  to  the  contrary. 

•  Moore  v.  Metrop.  Bank,  55  N.  Y.  41 ;  Green  y.  Warnink,  J54  Id.  224. 

*  Commercial  Bank  t.  Colt.  15  Barb.  506;  and  see  Evans  v.  Ellis,  6  Den.  640, 
affi*g  Ellis  y.  Messeryie.  11  Paige,  467.  The  purchaser  of  a  bond  and  mortgage  wlio 
fails  to  require  the  production  of  the  bond,  is  chargeable  with  notice  of  any  defect  in 
the  assignor's  title  thereto.  Kellogg  y.  Smith.  26  K.  Y.  18.  As  to  appearances  of 
alterations,  see  Birdsatl  y.  Russell,  29  N.  Y.  220. 

8  Muir  y.  Schenck,  8  Hill,  228. 

•  Myers  y.  Dayis,  22  N.  Y.  489,  rev'g  26  Barb.  867. 

"  Hermans  y.  Ellsworth,  64  N.  Y.  16 1 ;  8  Hun.  478,  and  cases  cited.  As  to  the  ne- 
cessity of  notice  as  against  third  persons,  see  Thayer  y.  Daniels,  118  Mass.  129. 

"  Durein  y.  Ireland,  14  N.  Y.  (4  Kern.)  822.  But  he  may,  for  the  purpose  of 
showing  uie  bias  of  the  assignor,  if  the  assignor  has  testified  for  plainiifil  Moore  y. 
Yiele,  4  Wend.  420. 
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21.  —  or  as  Collateral  Security.'^ — ^Where  the  plaintiff  holds 
the  canee  of  action  as  collateral  security  for  a  debt  dne  him  from  a 
third  person,  the  burden  is  upon  the  defendant  of  proving  any 
defense  arising  out  of  the  state  of  dealings  between  the  plaintiff 
and  his  principal  debtor — ^as  for  instance  that  the  principal  debt 
has  been  paid/  or  is  not  equitably  enforceable  as  against  the  de- 
fendant.' 

22.  Assignees  in  Insolvency.'] — ^In  an  action  by  an  assignee  in 
insolvency,  as  such,  on  a  cause  of  action  which  he  acquired  by  the 
assignment,  the  plaintiff  is  bound  to  prove  that  he  is  sucix  as- 
signee, even  though  the  defendant  only  pleads  the  general  issue.' 
For  this  purpose  an  insolvent  assignment,  in  the  form  of  a  deed 
bjr  the  insolvent  to  his  assignee,  expressing  a  pecuniary  consider- 
ation, is  admissible  in  evidence  without  provmg  the  insolvency 
proceedings,  although  it  recites  their  existence  and  purports  to  be 
made  pursuant  to  a  judge's  order.^ 

23.  —  in  Bankruptcy.] — The  title  of  an  assignee  in  bankruptcy 
is  conclusively  proved,  aliice  in  a  State  court  as  in  a  court  of  the 
United  States,*  oy  a  copy  of  the  assignment,  duly  certified  by  the 
derk  of  the  court  under  its  seal.'  But  unless  he  produces  such 
copy,  or  the  original,  or  accounts  for  its  absence,  parol  evidence 
oif  his  title  is  not  admissible.^  It  is  not  necessary  for  him  to  show 
the  steps  in  the  proceedings,  nor  the  jurisdiction  of  the  court 
over  the  proceedings  or  the  person  of  the  insolvent,'  nor  a  record 
of  the  assignment  as  a  deed  of  lands,'  nor  can  the  existence  or 
sufficiency  of  the  debt  of  the  petitioning  creditor  be  collaterally 
drawn  in  question.^'  The  entire  proceedings  in  a  bankruptcy  case 
are  not  regarded  as  constituting  an  integral  record ;  but  copies  of 
such  papers  as  in  any  wav  relate  to  the  matter  in  question,  certi- 
fied to  be  such,  are  admissible  without  other  parts  of  the  pro- 


24.  Purchaser  from  Official  Assignee.] — ^One  claiming  as  a 
purchaser  from  an  assignee  in  bankruptcy  should  be  prepared  to 
prove  the  assignee's  title,  by  producing  the  assignment  or  a  duly 
certified  copy,  and  to  prove  his  own  title  by  producing  the  writ- 


>  Sheldon  v.  Wood,  2  Bo8W.  261 

*  Hogartj  T.  Lyndi,  6  Bobw.  188.  Parol  evidence  as  to  the  agreed  mode  of  pay- 
ment of  the  debt,  admiseible.  Hildebrandt  r.  Crawford,  6  Lans.  602,  507.  For  the 
peculiar  application  of  the  rules  aa  to  collaterals,  in  case  of  negotiable  paper,  see 
chapter  on  Aetiaru  <m  Billa,  Notea  and  Checkt. 

>  Best  ▼.  Stromr,  2  Wend.  819. 

*  RocVwell  T.  Brown,  64  N.  Y.  210,  rev'g  88  Super.  Ct.  (IJ.  A  S.)  880. 

*  Cone  T.  Pureell,  66  N.  T.  649.  The  State  courts  will  take  judicial  notice  of  the 
U.  S.  Bankrupt  Actw     Wheelock  t.  Lee,  16  Abb.  Pr.  N.  S.  24. 

*  Bump  on  Bankr.  189;  Blnmenstiel  on  Bankr.  228;  U.  S.  B.  S.  §  6048. 
'   ^  BnrkT.  Winters,  28  Ark.  6,  and  cases  cited ;  s.  c.  16  Bankr.  R.  140. 

I  Bnmp  on  Bankr.  189. 

*  Phillips  T.  Hembold.  26  N.  J.  £q.  202. 
*«  Sloan  V.  Lewis.  22  Waa  160. 

II  Ifichener  y.  Payson,  18  Bankr.  R.  60 ;  a.  f.  Ransom  ▼.  Wheeler,  12  Abb.  Pr.  189. 
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ten  assignment  from  the  assignee,  if  anj,  or  to  account  for  their 
absence.*  A  copy  of  the  bankrupt's  schedule  is  held  not  by  itself 
sufficient  evidence  to  prove  the  bankrupt's  admission  of  the  debt 
mentioned  therein,  because  but  part  of  the  record.^ 

25.  Assignees  for  Benefit  of  Creditors.'] — The  assignee's  title 
is  to  be  proved  by  producing  the  assimment,  or  a  certified  copy 
of  it.  ihis  evidence  is  admissible  under  an  allegation  of  an  as- 
signment to  plaintiff,  without  stating  that  it  was  in  trust  for  cred- 
itors, unless  defendant  shows  that  he  has  been  misled  to  his  prej- 
udice.* The  assent  of  the  cestuis  qice  trusieni  to  a  valid  assign- 
ment for  their  benefit  is  presumed  as  matter  of  law,  unless  there 
is  evidence  to  the  contrary.*  And  where,  as  in  some  States,  assent 
is  not  presumed,  it  is  not  necessary  to  prove  that  all  assented,  un- 
less the  assent  of  all  is  expressly  required  by  the  contract  or  by 
local  law.  The  assent  of  a  creditor  may  be  proved  by  the  act  of 
his  attorney,  and  that  of  a  firm  by  the  act  of  a  partner."  If  the 
plaintiff's  right  depends  on  the  power  of  the  assignee  to  convert 
or  apply  the  assets  to  the  purposes  of  the  trust,  he  should  also 
prove  the  filing  of  the  bond  and  other  steps  which  the  statute 
makes  a  condition  to  the  exercise  of  that  power.* 

26.  Testimony  of  Assignor.} — The  testimony  of  the  assignor 
of  the  cause  of  action,  when  offered  by  the  assignee,  is  justly 
regarded  bv  the  law  as  liable  to  scrutiny,  and  is  to  be  received 
with  sometning  of  the  same  caution  as  that  of  a  party  testifying 
in  his  own  behalf;''  and  where  the  adverse  party  is  an  executor, 
administrator,  or  other  representative  of  one  deceased  or  other- 
wise incompetent  to  testify,  the  assignor,  equally  with  the  as- 
signee, is  excluded  from  testifving  to  personal  transactions  or 
communications  had  by  him  with  the  person  deceased  or  other- 
wise incapacitated.®  But  an  assignor's  testimony,  unlike  that  of 
a  party  testifying  in  his  own  behan,  may  be  sufficient,  without  cor- 
roboration, to  justify  the  court  in  taking  the  case  from  the  jury. 

The  bias  of  the  assignor  may  be  shown  by  proof  of  a  remain- 
ing or  contingent  interest,*  but  not  by  inquiring  merely  into  the 
amount  of  the  consideration.  Therconrparativelv  trifling  character 
of  the  consideration  is  not  evidence  oi  bias  or  mterest,  and  cross- 
examination  for  this  purpose  is  in  the  discretion  of  the  court.^^ 

>  Rles  T.  HarriBon,  29  Ark.  807,  816. 

•  Wilson  ▼,  Harper,  6  So.  Car.  294.    But  see  paragraph  28. 

•  Hoo^land  v.  Trask,  6  Robt  640 ;  Lauve's  Case,  6  La.  Ami.  680. 

^  BnmU  on  Assigamenta,  8d  ed.  881 ;  Van  Bnskirk  y.  Warren,  4  Abb.  Ct  App. 
Dec.  468. 

•  Bnrrill  on  Assignments,  892. 

•  Thrasher  v.  Bentley,  1  Abb.  New  Cas.  89. 

^  Watkins  t.  Consall,  1  £.  D.  Smith,  66 ;   Eenney  t.  Pnblic  Admr.  2  Bradf.  819 ; 
Smith  y.  Leland,  2  Dner,  497. 

'  See  chapter  on  AcHoru  by  and  againtt  EweaUon  and  Adminiitraion. 

•  Moore  y.  Viele,  4  Wend.  420. 

^^  Arend  y.  Liyerpool,  N.  Y.  d  Phila.  Steamship  Co.  6  Lans.  467 ;   Chapin  y.  H61- 
liflter,  1 1d.  466. 
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27.  Assignot^s  Declarations  not  competent  in  Favor  of  A^ 
%ig^\ee^ — Admissions  and  declarations  of  the  assignor  are  not 
conaipetent  evidence  in  favor  of  the  assignee,^  unless  part  of  the 
res  gegUs  of  an  act  properly  in  evidence,'  or  communicated  to  the 
debtor  or  otherwise  brought  home  to  him ;  and  they  are  not  made 
competent  by  being  declarations  a^inst  interest,  onered  after  the 
afl&ignor  is  dead.'  Some  qualifications  of  this  rule  will  be  noticed 
in  considering  the  competency  of  evidence  of  good  faith  in  a 
transfer  impeached  as  fraudulent. 

28.  Their  Competency  against  Assignee.'] — To  determine  their 
competency  when  offered  against  the  assignee,  we  must  consider, 
1.  the  time  when  they  were  made ;  2.  the  character  of  the  as- 
signment ;  and,  3.  the  nature  of  the  act  or  declaration  offered  in 
evidence. 

29.  —  if  made  h^ore  Assignor  was  OumerJ] — ^Admissions 
and  declarations  made  by  the  assignor  before  he  became  owner 
are  wholly  incompetent  against  the  assignee,^  except,  perhaps, 
that  when  it  is  relevant  to  prove  that  as  owner  of  tne  claim  ne 
had  notice  of  any  fact,  declarations  iaa,de  previous  to  ownership, 
showing  a  then  present  knowledge  of  the  fact  may  be,  within  rea- 
sonable limits,  evidence  to  go  to  the  jury  tending  to  show  notice 
at  the  time  when  he  dealt  with  or  possessed  the  thing  assigned. 

30.  —  if  made  after  he  Ceased  to  he  Owner!] — The  assignor's 
admissions  and  declarations,  and  even  his  formal  written  acknowl- 
edgment, made  after  he  ceased  to  be  owner,*  are  equally  incom- 
petent against  the  assignee,  unless  the  evidence  connects  the 
assignee  with  them ;  and  it  makes  no  difference  that  that  the 
assignment  is  only  as  collateral,*  or  good  onlv  in  equity.'  But  if 
the  assignee  is  merely  a  nominal  party,  suing  for  th«  assignor's 


» Rose.  N.  P.  67. 

*  According  to  Howard  t.  Upton,  0  Hon,  434,  the  act  moat  not  only  be  properly 
in  eTidence,  bat  in  issue,  or  relevant  to  the  lasne. 

■  Oatram  v.  Morewood,  5  T,  R.  123. 

*  Bond  T.  Fitzpatrick,  4  Gray  (Mass.)  89.  So  declarations  made  by  one  who 
afterwards  became  an  assignee  in  banlnrnptcy,  or  a  trustee,  are  not  admissible  against 
him  in  that  capacity.  Legge  v.  Edmonds,  25  L.  J.  Ch.  126 ;  Matters  v.  Brown,  82 
U  J.  Ex.  140. 

»  Eby  T.  Eby,  6  Pa.  St  485 ;  Kinna  v.  Smith,  3  N.  J.  Eq.  (2  Green),  14 ;  Woodruff 
T.  Cook,  25  Barb.  605 ;  Pringle  v.  Pringle,  59  Pa.  St.  289 ;  Morton  v.  Morton,  13 
Serg.  &  R.  108 ;  s.  p.  4  Pa.  St.  439.  Greenleaf  says,  after  he  ceased  to  be  sole  owner. 
1  Greenl.  Et.  §  190.  Taylor  omits  this  qualification.  1  Tayl.  Ey.  g  718.  And  in 
Bond  T.  Fitzpatrick,  4  Gray  (Mass.)  8it,  it  was  held  that  if  the  recoyery  is  seyerable, 
the  declarations  of  an  assignor  of  a  part  interest  may  be  competent  against  the  aa- 
dgnee  to  the  extent  of  that  interest. 

*  Wheeler  y.  Wheeler.  9  Cow.  84 ;  Bazev  v.  Mills.  10  DL  (6  Gilm.)  70.  In  Miller 
T.  Bingham,  29  Yt  82,  the  fact  that  the  declarations  were  made  while  the  chose  in 
action  was  held  by  a  temporary  assignee  as  collateral  security,  was  held  not  to  render 
them  incompetent  against  one  to  whom  the  declarant  subsequently  assigned  it,  after 
haying  redeemed  it. 

*  MandeyiUe  y.  Welch,  6  Wheat.  277. 
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• 

benefit,  they  are  competent ;  *  while,  on  the  other  hand,  if  the 
assignee  is  the  real  party  in  interest,  the  fact  that  the  action  is  in 
the  assignor's  name  does  not  render  competent  his  declarations, 
made  subsequent  to  the  transfer.* 

31.  —  if  made  during  his  Ovmerahip,'] — Three  rules  have  con- 
tended for  control  in  respect  to  admission  of  evidence  of  the  as- 
sizor's acts  and  declarations  against  his  own  interest,  made  during 
his  ownership.  One  rule*  declares  them  universally  competent 
against  all  assignees,  except  transferees  of  negotiable  paper  after 
dishonor.  This  rule,  which  is  a  departure  from  the  prmciple  for- 
bidding hearsay,  and  securing  the  sanction  of  an  oath  and  the 
right  of  cross-examination  as  to  all  testimony,*  is  founded  on  the 
doctrine  that,  as  every  assignee  stands  in  the  shoes  of  his  assignor, 
he  must  take  title  suDJect  to  whatever  disparagement  the  latter 
may  have  put  upon  it.  It  has  been  followed  in  many  States,  par- 
ticularly where  commercial  transfers  of  things  in  action  are  less 
common  than  in  New  York. 

A  stricter  rule,  stated  by  Greenleaf  and  followed  by  Taylor, 
re<]^uires  evidence  of  an  identity  of  interest  between  assignor  and 
assignee  to  admit  these  declarations,  such  identity  being  recog- 
nized in  three  cases :  1.  Where  the  assignee  is  the  mere  agent 
and  representative  of  the  assignor.  3.  Where  he  took  title  with 
actual  notice  of  the  true  state  of  that  of  the  assignor,  as  qualified 
by  the  admissions  in  question.  3.  Where  he  purchased  the  de- 
mand already  stale,  or  otherwise  infected  with  circumstances  of 
suspicion.* 

The  New  York  rule,  now  recognized  also  in  the  Supreme 
Court  of  the  United  States,'  is  still  more  strict  in  the  protection 
of  the  right  of  assignees.^  This  rule  is,  that  the  oral  admissions 
or  declarations,  as  aistinguished  from  the  transactions,  of  the 
forfher  holder  of  any  chose  in  action  or  personal  property ,•  even 
if  made  before  his  transfer,  are  not  competent  evidence  against 


'  Eaton  y.  Coraon,  60  Me.  610.  Admissions,  even  by  the  nominal  plaintiff,  made 
after  he  parted  with  his  interest  in  the  canse  of  action,  are  not  competent  against  the 
beneficial  assignee  suing  in  the  name  of  the  former.  Wing  y.  Bishop,  8  Allen  (Mass.) 
466. 

'  Frear  y.  Evertson,  20  Johns.  142.  So  an  assignor's  acquiring  possession  again 
does  not  let  in  declarations  made  during  the  renewed  possession*  and  relating  to  the 
former  period.  Comett  y.  Fain,  83  Geo.  219;  Tilson  y.  Terwilliger,  66  N.  Y.  278. 
The  rule  of  exclusion  applies  not  only  to  matters  in  ayoidance  and  discharge,  but 
also  to  those  which  go  to  the  maintenance  of  the  action  and  the  inception  of  the 
contract     Wing  y.  Bishop,  8  Allen  (Mass.)  466. 

•  Which  is  best  represented  in  Cowen  it  Hill's  Kotes  to  Phillips  on  Eyidenoe  (1 
Fhil.  Ey.),  where  cases  are  collected. 

*•  Bond  y .  Fitzpatrick,  4  Gray  (Mass.)  89,  92 ;  Bullia  r.  Montgomery,  60  N.  Y.  368, 
rey'g  8  Lans.  268. 

•  1  Greenl.  Ey.  8  190;  1  Tayl.  §  718. 

•  Paige  y.  Cagwin,  V  HiU.  861 ;  Freeman's  Say.  Ac.  Co.  y.  Dodge,  98  U.  S.  879. 
^  Jones  y.  East  Society,  <Sec.  21  Barb.  174. 

B  Smith  y.  Webb,  1  Barb.  234;  Beach  y.  Wise,  1  Hill,  612;  Freedmen's  Say.  <fcc 
Co.  y.  Dodge,  93  U.  S.  879. 
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the  traosferee,^  unless  there  is  a  present  identity  of  interest  be- 
tween them.'  And  even  the  fact  of  the  assignor  having  died 
before  the  trial  does  not  allow  the  declarations  to  be  admitted 
nnder  the  familiar  rale  that  declarations  against  interest,  by  a 
person  since  deceased,  are  competent.* 

« 

32.  Preliminary  Question.'] — ^An  offer  to  pve  the  acts  and 
declarations  of  an  assignor  in  evidence  against  his  assignee,  should 
be  BO  framed  as  to  show  that  they  were  made  before  the  transfer/ 
and  are  admissible  as  having  been  made  against  interest  at  the  time 
when  they  were  made ;  and  the  judge  must  determine  the  ques- 
tion of  their  admissibility,  and  not  leave  it  to  the  jury  to  deter- 
mine when  they  were  made.*  If,  on  the  evidence,  it  be  left  in 
doubt  whether  the  declarations  were  made  before  or  after  the 
transfer,  they  must  be  excluded.* 

33.  Distinction  between  Declarations  and  Transactions.'] — 
The  rule  of  exclusion  is  aimed  at  loose  oral  declarations  and  con- 
duct having  not  the  quality  of  conti-act  or  estoppel.  It  excludes, 
therefore,  not  only  evidence  of  words,  but  evidence  of  acts  offered 
as  merely  in  the  nature  of  admissions,  such  as  the  assignor's  dis- 
continuing an  action  brought  for  the  same  cause,  ana  suffering 
judgment  for  costs ;'  but  it  does  not  exclude  evidence  of  effective 
transactions,  such  as  a  message  sent  by  the  assignor  while  owner, 
to  the  debtor,  on  which  the  latter  acted  or  gave  assent,  so  as  to 
constitute  an  a^reem^nt  ;*  or  such  as  the  act  of  a  bank,  the  as- 
signor, in  crediting  a  payment  in  its  pass-book  delivered  to  its 
debtor.  The  rule  cannot  apply  against  written  evidence  put  into 
the  debtor's  hands  by  the  assignor  before  the  assignment.*    To 

>  The  laii<i;iiage  of  the  court  in  Paige  y.  Gagwin,  applies  the  mle  only  to  pnrohae- 
ers  in  good  &ith  and  for  ralue,  but  subsequent  cases  have  extended  it  to  one  holding 
A  seal^  assignment,  without  other  proof  of  consideration;  Prouty  y.  Eaton,  41 
Barb.  416 ;  &  p.  Pringley.  Pringle,  69  Pa.  St.  289 ;  to  a  legatee,  Smith  y.  Webb,  1  Barb. 
280  (bnt  see  Smithy.  Sergent^  2  Hnn,  107);  and  to  a  voluntary  assignee  in  trust 
for  creditors ;  Bullis  y.  Montgomery,  50  N.  V.  858,  and  cases  cited ;  40  Id.  226.  The 
mle  of  exdnsioQ  is  available  only  for  the  protection  of  a  subssquent  purchaser  or 
assignee.  A  stranger  who  does  not  claim  under  the  declarant,  bnt  only  proves  the 
decUrant's  claim  by  way  of  defeating  pUuntiff  s  title,  cannot  object  to  the  declara. 
tions,  if  admissible  as  declarations  against  interest  by  a  person  since  deceased. 
Sehenck  v.  Warner,  87  Barb.  268. 

*  Cases  dted  in  Paige  v.  Cagwin,  7  Hill,  861.  The  true  criterion  of  identity  of 
interest  is  whether  the  action  is  for  the  immediate  benefit  of  the  assignor.  Jones  v. 
East  Society.  21  Bi^rb.  176. 

*  Nelson,  Ch.  J.,  Stark  v.  Boswell,  6  Hill,  406;  s.  p.  1  Barb.  284 ;  and  see  87  Id. 
S21. 

«  Jermain  y.  Denniston,'6  N.  T.  276 ;  Ball  y.  Loomis,  29  Id.  416.  This  is  the  N. 
T.  mle.    To  the  contrary,  Magee  v.  Raignel,  64  Pa.  St.  110,  rev'g  7  PhiL  281. 

*  Vrooman  v.  King,  86  N.  Y.  477,  484 ;  s.  p.  Jones  y.  Hnrlbut,  89  l!arb.  403.  If 
the  plaintiff  maintains  that  the  assignor  had  an  interest,  defiendant  is  not  predudtrd 
from  offering  the  as«iignor^s  admission  by  the  faot  that  he  denies  the  asngnor  had 
any  interest     Eaton  y.  Corson.  69  Me.  612. 

*  Vrooman  y.  King,  86  N.  T.  477. 

*  ToDsiey  y.  Barry,  16  N.  T.  497. 

*  Sndth  y.  Sohanck,  18  Barb.  844. 

*  Jennain  v.  PenaSston,  6 IV.  T.  876, 
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illustrate  the  distinction  in  another  form,  an  unrecorded  mort- 
gage cannot  be  riven  priority  over  a  recorded  mortgage  by  mere 
evidence  that  tne  assignor  of  the  latter  declared  or  admitted, 
while  he  held  it,  that  he  took  it  with  notice  of  the  former ;  bnt 
this  may  be  done  by  offering  a  written  stipulation  given  by  him 
to  the  owner  of  the  former,  defining  their  relative  preceaence. 
His  admissions  are  not  competent  against  his  assignee ;  his  agree- 
ment is.* 

34.  Declarations  Admitted  in,  case  of  Conspiracy,] — ^Where  a 
combination  is  shown  to  have  existed  between  the  assignor  and 
the  assignee,  by  preliminary  evidence  independent  of  the  declarar 
tions  of  either,  tnen  the  declarations  of  each,  made  while  acting 
in  furtherance  of  the  wrongful  scheme,  and  during  the  existence 
of  the  combination,  are  competent  against  the  other,  upon  the 
familiar  rule  applicable  to  the  declarations  of  co-conspirators,*  and 
it  need  not  be  snown  that  such  other  had  any  knowledge  of  the 
declarations." 

35.  Jieceiptj  d!C.  of  the  Assianor,"] — ^A  formal  release  or  re- 
ceipt, given  by  the  assignor  to  tne  debtor,  before  the  transfer,  is 
competent*  against  the  assignee;  but  the  date  of  the  paper  is  not 
even  presumptive  evidence  against  the  assignee  that  it  was  then 
^iven.^  There  must  be  extrinsic  evidence  that  it  was  given  be- 
fore the  assignor  parted  or  assumed  to  part  with  the  chose  in 
action,  in  order  to  render  it  competent.  If,  on  the  evidence 
adduced,  it  be  left  in  doubt  whether  the  discharge  was  given  be- 
fore or  after  the  transfer,  it  must  be  excluded.* 

36.  Notice  to  Produce."] — To  lay  the  foundation  for  secondary 
evidence  of  the  contents  of  a  paper  in  the  hands  of  the  assignor, 
notice  to  the  plaintiff  to  produce  it  is  not  suflScient.  The  assignor 
should  be  subpoenaed  to  produce  it." 


>  Fort  V.  Bnrch,  6  Barb.  60,  ^1 ;  Beers  v.  Hawley,  2  Conn.  467. 

«  See  Cayler  v.  McCartney,  40  N.  Y,  226,  rev'g  88  Barb.  165 ;  and  cases  cited ; 
Lee  V.  Huntoon,  Hofiin.  458  ;  Adams  v.  Davidson,  10  N.  Y.  809. 

«  Nudd  V.  Burrows,  91  U.  S.  488. 

■*  Jermain  v.  Denniston,  6  N.  Y.  276. 

•  Foster  t.  Beals,  21  Id.  250;  Smiths  t.  Shoemaker,  17  Wall.  687.  The  contrary 
has  been  ruled ;  Rose.  N.  P.  88 ;  59  Pa.  St.  289 ;  and  correctly  so  in  the  case  of 
entries  made  in  the  usual  course  of  business.  Jermain  y.  Denniston,  above ;  and  see 
66  N.  Y.  507. 

«  Foster  v.  BeaU,  21  N.  Y.  250 ;  s.  p.  86  Id.  477. 

^  Chaffee  v.  Cox,  1  Hilt  78. 


CHAPTER  n. 

ACTIONS  BY  AND  AGAINST  ASSOCIATIONa 
1.  Yoltmtary  anodatdona.  2.  Joint  stock  companies. 

1.  Voluntary  Associations.'] — A  voluntanr  association  is  a 
body  who  form  their  organization,  conduct  anairs,  and  settle  ac- 
counts as  if  they  were  a  corporation  ;  but,  not  having  the  legal 
immunities  of  a  corporation,  are  liable  individually  if  at  all  to  out- 
siders. Hence  in  actions  between  the  members,  the  law,  giving 
effect  to  their  agreement,  applies  rules  of  evidence  which  are  ap- 
plied to  corporations,^  whue  in  actions  between  them  and 
strangers,  the  principles  applicable  in  cases  of  agency  or  partner- 
ship prevail.*  A  stranger  may  prove  the  existence  of  tlie  asso- 
ciation and  the  membership  of  the  defendants  by  parol,  without 
accounting  for  the  written  articles,*  unless  the  contents  of  the 
articles  are  necessary  to  establish  the  scope  of  the  agency  by 
which  the  contract  was  made.  Even  where  the  action  is  on  a 
contract  of  the  body,  plaintiff  is  not  bound  to  prove  that  he  has 
joined  all  the  associates,  unless  non-joinder  is  pleaded  with  names, 
&c. ;  *  but  if  any  of  the  defendants  denies  the  alleged  joint  con- 
tract, plaintiff  must  prove  the  joint  liability  of  all  the  defendants 
named  on  the  record.  It  is  not  enough  to  show  a  several  con- 
tract by  that  part  of  the  defendants  who  appear.  Where,  how- 
ever, the  liability  of  the  association  is  proved,  it  is  enough  for 
plaintiff  to  show  that  the  litigating  defendant  was  a  member  of 
the  association,  and  so  jointly  hable  with  those  whose  membership 
is  proved  or  admitted.*^  Membership  may  be  proved  by  any  evi- 
dence which  suflSciently  identifies  the  member  with  the  associa- 
tion to  show  that  he  allowed  it  to  be  his  agent  for  the  purpose  of 
the  transaction  ;  •  for  instance  the  fact  that  he  subscribed  uncon- 
ditionally, though  he  never  took  any  stock ; '  or  that  he  paid  up  a 
subscription  made  in  his  name.®    And  actual  membership  having 


*  TyrreU  v.  Waahbarn,  6  Allen,  472. 

*  Abb.  Di^.  Corp.  4T,  note;  Park  t.  Spaolding,  10  Hnn,  128 ;  Ballard  v.  Kinney, 
10  Cal  60 ;  Ebbingbousen  ▼.  Worth,  4  Abb.  New  Caa.  800,  note. 

*  Cutler  T.  Thomaa,  25  Vt  Y3 ;  though  otherwise  In  an  action  between  the  mem- 
bers. 

*  Fowler  v,  Kennedy,  2  Abb.  Pr.  847. 

*  Downing  y.  Mann,  8  £.  B.  Smith,  86.    Compare  Mott  t.  Petrie,  15  Wend.  817. 

*  Taft  v.  Warde.  Ill  Mass.  522. 

^  Spear  v.  Crawford,  14  Wend.  20;  Bodwell  t.  Eastman,  106  Masa.  526, 

*  Frost  Y.  Walker,  60  Me.  470.  r ^^n 
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been  shown,  it  i8  not  necessary  that  the  plaintiff  should  have 
known  of  or  relied  on  it  in  giving  credit.^  Defendant  is  exoner- 
ated by  proof  of  a  termination  of  membership  before  the  debt 
was  contracted,  unless  the  plaintiff  dealt  with  the  association 
knowing  of  and  relying  on  defendant's  membership,  in  which 
case  defendant  must  prove  notice  of  his  withdrawal,  as  in  case  of 
a  partnership.'  All  the  members  are  presumably  cognizant  of 
t  the  rules  contained  in  their  records  openly  kept  within  access  of 
the  members.* 

2.  Joint  Stock  Companies^  <Skc^ — Joint  stock  companies  and 
some  other  associations  are  organized  under  laws  giving  to  mem- 
bers of  voluntary  associations  without  full  incorporation  some  of 
the  immunities  of  corporations,  principally  in  three  ways :  1.  Al- 
lowing suits  to  be  in  the  name  of  an  officer,  instead  of  joining 
the  members ;  3.  allowing  withdrawal,  by  transfer  of  shares,  with- 
out dissolution  of  the  organization :  and,  3.  requiring  judgment 
to  be  had  and  enforced  against  the  associate  property,  before 
action  can  be  brought  against  a  member.  Under  these  statutes 
the  association  is  deemed  the  party,  although  an  officer  be  named 
on  the  record ;  and  the  question  whether  rules  of  evidence  drawn 
from  the  law  of  partnership  or  from  the  law  of  corporations, 
should  control,  depends  upon  the  same  tests  as  in  case  of  a 
mere  voluntary  association.  The  better  opinion  is  that  a  foreign 
joint  stock  company  formed  under  such  laws,  is  to  be  treated,  as 
far  afi  may  be,  as  a  corporation,  not  a  mere  partnership/ 


1  Bodwell  T.  Eastman,  106  Mass.  626. 
«  Park  V.  Spaalding.  10  Him.  128. 
»  Rose.  N.  P.  88  ;  1  Phill.  Ev.  44Y. 

*•  Weetcott  Y.  Fargo,  61  N.  Y.  642 ;  Liyerpool  Ins.  Co.  y.  Massachusetts,  10  WaU. 
66d.    Cwnira,  Gott  y.  Dinsmore.  Ill  Mass.  61 ;  Taft  y.  Ward,  106  Id.  618. 
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I.  Pboving  Coepobate  Existence. 

1.  Pleadi7ig  as  to  corporate  existence,'] — ^It  is  now  the  gen- 
eral rule  that  a  corporation,  whether  domestic*  or  foreign,* 
suing  in  a  name  appropriate  to  a  corporate  body,  may  prove 
its  incorporation  when  necessary,  even  though  not  alleged  in 
its  pleading.*  At  common  law,  proof  of  corporate  existence  was 
essential  imder  the  general  issue,^  as  well  as  under  a  special 
plea  of  ^'nul  tiel  corporation."  .  This  is  still  the  rule  in  New 
York  and  some  other  States  as  to  all  other  than  "  domestic"  cor- 
porations,* or  corporations  created  by  or  under  the  laws  of  the 
State  in  whose  courts  the  action  is  brought.'  In  respect  to  do- 
mestic corporations  (and  in  some  States,  m  respect  to  all  corpora- 
tions)' the  rule  has  been  modified  by  dispensing  with  proof  of  in- 
corporation unless  incorporation  is  specially  denied  in  pleading. 
Where  the  plaintiffs  expressly  allege  incorporation,  an  answer  de- 
nying each  and  every  allegation  of  the  complaint  is  a  sufficient 
deniS.®  The  New  xork  statute  •  provides  that  in  suits  by  or 
against  domestic  corporations,  the  incorporation  need  not  be 
proved,  unless  denied  by  a  verified  allegation  in  the  answer.  If 
so  denied,  it  must  be  proved  as  at  common  law,*°  and  under  this 
act  it  is  the  better  practice  to  insert  an  express  allegation  that 
there  is  no  such  incorporation." 

2.  Strict  proof  not  Usually  lie^uired."] — ^When  evidence  of 
incorporation  becomes  necessary,  it  is  enough,  in  ordinary  actions, 
to  prove  the  existence  of  a  corporation  dejacto^  without  proving 
formal  compliance  with  the  requirements  of  the  law  or  charter  in 
respect  to  tne  perfecting  of  the  organization.    In  other  words,  it 

>  Phoenix  Bank  of  New  York  t.  Donnell,  40  N.  Y.  410,  affi'g  41  Barb.  571,  and 
cases  cited. 

*  Camden  ^  Amboy  R.  B.  Oo.  t.  Remer,  4  Barb.  127,  and  oases  cited;  Pidno  y. 
Lake  Erie,  <&c.  Co.  81  Lid.  310,  864,  s.  o.  1  Withr.  Corp.  Cas.  886,  408. 

'  Marine,  <fec.  Ins.  Bank  ▼.  Jauneey,  1  Barb.  486.  Bat  where  the  proirisioxis  of  a 
private  or  foreign  charter  are  material  to  the  canse  of  action,  they  should  be  pleaded. 
Hahnemannian  Life  Ins.  Co.  t.  Beebe,  48  111.  87.  s.  o.  1  Wirhr.  Corp.  Cas.  420. 

^  Jackson  v.  Plnrabe,  8  Johns.  295,  and  cases  cited ;  Williams  t.  Bank  of  Michigan, 
*:  Wend-  589,  affi'ff  5  Id.  478. 

*  WatervUle  Maniifiictaring  Co,  y.  Bryan,  14  Barb.  182. 

*  A  corporation  is  none  the  les?  a  domestic  corporation,  becsDSe  haying  a  charter 
from  another  State.    Muller  y.  Dows,  94  U.  S.  444 ;  also  Ang.  A  A.  §  648,  7,  a. 

^  Star  Brick  Co.  y.  Kidsdale,  86  N.  J.  L.  229. 

>  6ott  y.  Adams  Express  Co.  100  Mass.  820,  s.  c.  1  Withr.  Corp.  Cas.  623 ;  Chance 
y.  Indianapolis  R.  R.  Co.  82  Ind.  422,  s  o.  1  Withr.  Corp.  Cas.  885. 

•L.  1876,  p.  588,  c.  508,  am'd'g  L.  1864,  p.  1006,  c.  422;  2  R.  S.  458,  §  8.  The 
original  statnte  applied  onlv  to  suits  at  law.  See  13  N.  Y.  309.  Whether  such 
special  denial  is  a  mere  dcDial  or  ''new  matter,"  see  12  Barb.  573;  40  N.  Y.  410. 
The  rules  as  to  pleading  and  the  necessity  or  burden  of  proof  of  incorporation  are 
much  modified  by  local  statutes  relaxing  the  common-law  requirements. 

>^  The  short  method  of  pleading  incorporation,  giyen  by  2  R.  S.  of  N.  Y.  459, 
8  IS,  in  actions  by  or  against  corporations  created  under  a  law  of  the  State,  by  recit- 
ing the  title  of  the  act,  and  date  nf  its  passage,  without  reciting  the  act  or  proceed- 
ings of  incorporation,  or  setting  forth  the  substance  thereof,  doe^  not  relieye  c  )rp  >• 
rations  from  proying  their  existence.  Onondaga  County  Banky.  Carr,  17  Wend. 
443.  In  seyeral  States  statutes  exist  still  further  reducing  the  common-law  require* 
ment  of  proof. 

"  Moak'B  Van  Santy.  PI.  519. 
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18  enough  to  ^rore  eadstenoe  under  color  of  law,  without  proving 
a  regular  origin  of  existence  in  conformity  to  law.  If  tne  com* 
panj  had,  in  form,  a  charter  anthorizinff  it  to  act  as  a  body  cor- 
porate, or  acted  under  color  of  a  general  law  sanctioning  its  pnr^ 
poses,  and  if  it  was,  in  fact,  in  the  exercise  of  corporate  powers  at 
the  time  of  the  dealings  in  question,  and  at  the  time  of  utigation, 
then  it  was  and  is,  as  to  all  except  the  State,  a  corporation  de 
facto}  This  rule  apphes  alike  to  actions  brought  by  coi-porations 
as  plaintiffs,  whether  upon  contracts*  or  against  wrong-doers, 
and  to  actions  brought  against  corporations,  whether  upon  con* 
tracts  made  or  wrongs  committed  by  them/ 

The  three  elements  of  Hrict  proof  of  incorporation  are :  1. 
Le^slative  sanction  ;*  2.  Existence  under  color  oi  such  sanction ; 
3.  Kegularity  of  origin  conforming  to  the  sanction.  The  first  may 
now  be  generally  supplied,  in  the  case  of  domestic  corporations, 
by  the  doctrine  of  judicial  notice,  and,  in  the  case  of  foreign  cor^ 

5 orations,  \)j  the  statute  book ;  the  second  and  third  are  often 
ispensed  with  by  an  estoppel ;  the  third  is  not  required  save 
where  the  nature  of  the  action  demands  strict  proof. 

3.  Exceptional  Cases,'] — The  cases  in  which  it  is  necessary  to 
give  strict  proof  of  incorporation,  that  is,  to  prove  not  only  the 
being,  but  the  right  to  be,  are :  1.  Actions  by  the  State  to  ascer- 
tain, or  to  put  an  end  to  corporate  existence ;  *  2.  Proceedings  by 
a  private  corporation,  in  the  exercise  of  a  franchise  in  derogation 
of  common  right ;  for  instance,  to  divest  title  to  private  property ;  • 

3.  Proceedings  of  a  penal  character  by  a  private  corporation  ;^ 

4.  Actions  on  contracts  like  subscriptions  for  stock,  ii  the  very 
consideration  is  the  legal  organization  of  a  corporation  having  a 
right  to  existence.*  In  such  cases  the  inquiry  mav  extend  to  the 
due  compliance  with  all  the  requirements  of  the  law  ;  but  often, 
even  in  these  cases,  it  is  narrowed  or  precluded  by  estoppel  or  ad- 
mission. 6.  Where  the  question  is  whether  there  is  corporate 
power  to  take  by  will,  sufficient  reexdaritv  of  origin  to  show  an 
attempt  in  good  faith  to  comply  witn  the  law  may  bo  required. 

>  Jones  T.  Dana,  24  Barb.  899,  Allbn,  J. 

*  In  Methodist  Ep.  Ch.  v.  Pickett,  19  N.  Y.  482,  and  Slocam  r.  Warren,  10  R.  L 
124,  this  rule  is  Uud  down  in  terms  applicable  only  to  actions  on  contracts  made  by 
the  other  party  with  the  supposed  corporation;  but  the  reasons  of  the  rule  (which 
are  explained  in  those  cases,  and  in  Narragansett  Bank  ▼.  Atlantic  Silk  Co.,  cited  be- 
low^, are  e4uaUy  a^licable,  and  in  practice  the  rule  is  actually  ai)plied,  to  all  actions 
in  tne  nature  of  pnyate  remedies,  with  the  exceptions  indicated  in  paragraph  8. 

>  Searsbnrgh  Turnpike  Co.  ▼.  Cutler,  6  Yt.  816. 

4  Narraganaett  Bank  y.  Atlantic  Silk  Co.  8  Mete.  288,  Shaw,  Ch.  J.  Whateyer 
the  alleged  corporation  would  haye  to  prove  in  an  action  brought  by  it,  on  an  issue 
of  "  no  such  corporation,"  may  be  controyerted  in  an  action  against  the  supposed 
corporation,  for  relief  based  on  the  corresponding  allegation  that  no  such  corporation 
eyer  existed;  bat  beyond  tills  the  party  contesting  the  claim  of  corporate  existenoe 
cannot  go.    Aixsir,  J.,  Jones  y.  Dana,  24  Barb.  898. 

»  Ang.  A  A.  §  94 ;  N.  Y.  Code  of  Pro.  ^§  480, 482. 

•  See  Searsbnrgh  Turnpike  Co.  y.  Cuder,  e  Yt.  814.  CotOra,  Mattw  of  N.  Y. 
Bleyated  Rw.  Co.,  S  Abb.  New  Cases. 

^  Commonwealth  y.  U.  S.  Bank,  2  Ashm.  849, 
-    •  See  Rallw.  Co.  T.  AUertOD,  18  Wall.  288L 
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4.  In-corporation  Incidentally  in  lasue?^ — If  the  corporation  is 
not  a  party,  and  its  existence  is  only  collaterallj  in  question,  as 
for  instance,  on  indictment  for  counterfeiting  bank  notes,  or  in  an 
action  on  a  stockholder's  contract  for  sale  of  stock  in  a  reputed 
corporation,  where  fraud  is  not  alleged,  less  proof  suffices  than  in 
actions  by  or  against  the  corporation  ;  but,  if  its  existence  is  di- 
rectly in  issue,  even  where  it  is  not  a  party,  as,  for  instance,  where 
an  individual  defends  on  the  ground  that  a  private  corporation 
was  the  real  party  in  interest,  and .  liable  in  his  stead,^  the  rules 
stated  in  this  chapter  will  apply.  In  proceedings  to  enforce  ordi- 
nances of  a  municipal  corporation,  the  illegality  of  the  corporate 
organization  cannot  be  shown  to  defeat  a  recovery ;  in  such  a  col- 
lateral proceeding,  evidence  that  the  corporation  is  acting  as  such 
is  aU  that  is  required.* 

5.  Legislative  Sanction  Necessa/ry,'] — By  the  American  law, 
evidence  of  mere  user,  however  long  continued,  is  not  enough  to 

1)rove  the  existence  of  a  private  corporation.'  There  must  be 
egisktive  sanction,*  usually  to  be  shown  only  by  the  existence  of 
a  charter,*  or  some  statute  under  which  the  supposed  corporation 
might  lawfully  be  created ;  and  the  better  opinion  is  (although 
many  of  the  cases  fail  to  indicate  the  distinction),  that  the  familiar 
rule  forbidding  one  who  has  dealt  with  a  body  as  incorporated,  to 
question  its  corporate  character,  does  not  apply  to  the  question  of 
legislative  sanction.  The  estoppel  serves  only  in  place  of  evi- 
dence of  the  existence  and  regularity  of  organization,  it  does  not 
preclude  denying  the  existence  or  validity  of  a  law  afiording  the 
necessary  sanction.*  Otherwise  corporations  could  be  formed  by 
contract.  But  a  legislative  recognition  of  the  existence  of  a  cor- 
poration— as,  for  instance,  by  a  statute  even  modifying  its  name 
— ^is,  if  coupled  with  some  evidence  of  user,  or  admission,  conclu- 
sive evidence  of  its  existence,  as  against  every  one  but  the  State.^ 

»  Williams  t.  Sherman,  7  Wend.  109, 

«  1  Dill.  Mun.  C.  440,  g  861. 

'  Per  Seu>en,  J.,  Methodist  Ep.  Ch.  y.  Pickett  (above).  Especially  if  the  acts  are 
such  as  ati  unincorporated  body  mij?ht  perform.  Greene  y.  Denms,  6  Conn.  292. 
For  statatorv  exception  in  the  case  of  Plank  Road  Companies,  see  L.  of  N.  Y.  1365, 
c.  646,  §  1 ;  Belfast,  <fec.  Plank  Road  Co.  y.  Chamberlain,  82  N.  T.  661.  That  a 
charter  was  once  granted  to  a  municipal  corporation  may  be  presumed  from  very 
long  user.     1  Dill.  M.  C.  168;  Robie  y.  Sedgwick,  86  Barb.  327. 

^  Such,  for  instance,  as  that  it  claimed  to  be  and  acted  as  a  town  with  the  knowl- 
edge and  assent  of  the  legislature.  Bow  y.  Allenstown,  84  N.  H.  366,  and  cases  cited ; 
but  see  Welch  y.  Ste.  Geneyieye,  1  Dill.  C.  Ct  136.  But  the  recognition  must  be  legis- 
latiye.  Recognition  by  the  ezeoutive  is  not  enough.  People  y .  Phosniz  Bank,  24  \V  end. 
431. 

^  Proof  of  the  destruction  of  public  records  in  the  same  repository  as  the  charter 
is  admissible  to  explain  the  omission  to  produce  a  charter.  Bow  y.  Allenstown,  84 
N.  H.  861 ;  and,  in  such  a  case,  eyidence  of  reputation  and  forty  years'  user,  may  be 
sufficient    Dillingham  y.  Snow,  6  Mass.  647. 

*  Ueaston  y.  Cincin.  R.  R.  Co.  16  Ind.  276.  There  can  be  no  estoppel  in  the  way 
of  ascertaining  the  existence  of  a  law.  Town  of  South  Ottawa  y.  Perkins,  94  U.  S. 
267;  Snyder  y.  Studebaker,  19  Ind.  462.  Compare  PhoBuiz  Warehousing  Co.  y. 
Badger,  6  Hun,  293,  where  the  estoppel  was  extended  to  the  question  whether  the 
corporate  object  was  within  the  scope  of  the  statute. 

^  Green's  Brice's  Ultra  V.  21,  zl  f ,  and  cues  cited. 
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6.  Domegtie  Corporation — General  Law  or  Charter.] — The 
courts^  take  judicial  notice,  not  only  of  the  general  laws  under 
which  corporations  are  now  usually  formed,^  but  also  of  the  ex- 
istence and  contents  of  special  charters  of  municipal  corporations. 
They  may  do  so  respecting  other  puhlio  corporations,  but  the 
line  of  distinction  between  public  and  private  corporations  is  ill-> 
defined,  and,  in  practice,  a  special  charter,  or  so  much  of  it  as  is 
material,  should  be  put  in  evidence.  It  may  be  read  from  the 
volumes  printed  by  authority  of  the  government,'  or  (as  is  more 
convenient  for  inserting  the  charter  in  the  record  as  an  exhibit), 
by  producing  a  certified  copy.* 

7.  Evidence  of  Authenticity  of  Statute.'] — The  presumption  is 
that  a  statute  published  by  authority  of  the  government  was  cor- 
rectly pass^  in  respect  to  form.  Tlie  objection  that  the  requisite 
forms  were  not  observed — e.  g.j  that  three-fifths  were  not  present, 
&C., — must  be  pleaded,  where  the  course  of  pleading  requires 
the  statute  to  be  pleaded,  and  .must  be>afSrmatively  proved.^  The 
court  may,  and  should,^  if  necessary,  look  beyond  the  printed  statute 
book  and  examine  the  original  engrossed  bill  on  file  m  the  ofiiceiof 
the  Secretary  of  State,  to  ascertain  if  a  bill  had  a  constitutional 
vote.*  Whenever  the  existence  of  a  statute,  or  the  time  when  a 
statute  took  effect,  or  the  precise  terms  of  a  statute,  arc  in  ques- 
tion, the  judges  have  a  right,  unless  a  different  rule  has  been  en- 
acted, to  resort  to  any  source  of  information  which,  in  its  nature, 
is  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfac- 
tory answer  to  such  questions  ;  alwaysiseeking  first  for  that  which, 
in  its  nature,  is  most  appropriate.^*  Hence  they  may  look  to  other 
connected  records  to  ascertain  the  date  of  enactment,  if  no  date 
appears  in  the  oflScial  certificate.^  So  they  may  look  beyond  the 
authentication  of  the  act,  to  the  journal  of  either  branch,  to  see 
if  the  bill  passed  by  the  constitutional  vote.^    But  the  better 

'  Inclnding  courts  of  United  States  held  within  the  State.  Covington  J>n>w 
bridffe  v.  Shepherd,  20  How.  U.  S.  227. 

*JBnt  not  of  the  organization  of  the  company  under  it.  DanyiUe,  <fcc.  Co.  t. 
State,  16  Ind.  466. 

'  Prell  T.  McDonald,  1  Eana.  426,  a.  c.  12  Am.  R.  423,  and  cases  cited;  and  see 
25  Ind.  612. 

*  See  Abb.  Dig.  Corp.  tit  Pub,  C.  Priv.  C. ;  1  Whart.  Ev.  §  294. 

*  Wood  y.  Jenerson  County  Bank,  9  Cow.  194;  People  v.  Supervisors  of  Che- 
nango, 8  N.  T.  817 ;  Howell  v.  Rugbies,  5  Id.  444  ;  K.  Y.  L.  of  1648,  p.  80,  c.  98,  §  2 ; 
N.  Y.  Code  of  Civ.  Pro.  g  982,  or  within  six  months  after  the  close  of  the  session  at 
which  it  was  passed,  it  may  be  read  from  a  newspaper  officially  designated  to  publish 
thelawa. 

*  Duncan  t.  Daboys,  8  Johns.  Cas.  126. 

^  People  V.  Supervisors  of  Chenango,  8  N.  Y.  817. 

*  But  see  4  Centr.  Law  J.  182. 

*  Purdy  T.  People,  4  Hill,  884,  rev'g  2  Id.  81. 
»  Gardiner  y.  The  Collector,  6  WaU.  611. 

"  Id.  609. 

"  O^nm  y.  Staley,  6  W.  Ya.  86,  s.  o.  18  Am.  R.  640,  and  cases  cited ;  SlDoner 
T.  Deming,  2  Ind.  668 ;  Purdy  v.  People  (above).  Con/ray  Grob  v.  Cushman,  46  ilL 
119 ;  Louisiana  State  Lottery  Co.  v.  Richoux,  23  La.  An.  743.  s.  o.  8  Am.  R.  602; 
Sherman  v.  Story,  80  CaL  268 ;  State  ex  rel.  Pangborn  y.  Young,  8  Vroom  (N.  J.)  29 
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opinion  is  that  this  inquiry  for  more  cogent  evidence  than  the 
promulgated  form  of  the  law  can  go  no  further  than  to  ascertain 
the  facts  of  enactment  and  taking  effect.  If  the  act  is  found  to 
have  been  passed  Iw  a  constitutional  vote,  the  legislative  journals^ 
or  other  sources  oi  information,  are  not  competent  to  impeach  it 
on  the  ground  of  irregularitv  or  departure  from  parliamentary 
usage  in  the  proceedings  of  the  legislature,^  nor  to  show  that  the 
contents  of  the  act  had  been  changed  by  a  mistake  of  the  engross- 
ing clerk.'  For  qualifications  oi  these  rules  the  local  statutes 
should  be  consulted.* 

8.  Ndtional  Bank.l — The  existence  and  organization  of  a  na- 
tional bank  may  be  proved  by  producing  the  certificate  of  the 
comi)troUer  of  the  currency,  under  his  hand  and  seal,  reciting 
that  it  had  been  made  to  appear  that  the  bank  had  been  dxdy  or- 
ganized, and  certifying  that  it  was  duly  authorized  to  commence 
business  (without  producing  the  record  of  organization),  together 
with  testimony  to  user  by  a  witness  cognizant  of  the  fact  of  their 
carrying  on  business.* 

9.  CorporcUion  of  Slater  State^ — To  prove  the  general  law  of 
incorporation,  or  the  charter  of  a  corporation  of  another  State  or 
territory  of  the  Union,  the  practitioner  may  either  pursue  the 
mode  provided  by  the  law  oi  the  forum,  which  usually  permits 
the  law  ®  of  a  sister  State  or  territory  to  be  proved  by  producing 
a  book  or  publication,  purporting  or  proved  to  have  been  pub- 
lished by  its  authority,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  law,  in  the  tribunals  thereof  (and  such 
evidence  may  be  admitted  on  general  principles  without  an  en- 
abling statute)  ;•  or  he  may  pursue  the  mode  prescribed  by  the 
act  01  Congress,''  and  produce  a  copy  certified  to  by  the  Secretary 
of  such  State,  imder  the  seal  of  the  otate  ;*  and  in  strictness  a  copy 

1  People  T.  DeTlin,  88  N.  Y.  269 ;  Elevated  11.  R.  cm.  3  Abb.  New  Cas.  301,  872,  n. 

*  Mayor,  <bc.  of  Annapolis  ▼.  Harwood,  82  Md.  4T1 ,  a.  o.  8  Am.  R.  161. 

'  Bv  the  N.  Y.  law,  the  Secretary  of  State's  certificate  upon  the  original  bill  of  the 
date  of  passage  is  conclnsive.  1  R.  S.  157,  §  11 ;  People  v.  Deylin  (a^ye).  No  bill 
can  be  deemed  passed  by  two-thirds  Tote  (1  R.  8.  167,  §  8),  nor  when  three-fifths 
were  present  (L.  1847,  c.  253),  unless  so  certified  by  the  presiding  officers  of  both 
houses ;  but  the  Secretary  of  State's  statement,  in  the  title  of  the  published  law,  that 
it  was  passed  in  either  way,  is  presumptive  evidence  that  the  bill  was  certified  by  the 
presiding  officers  as  so  passed,  and  his  omission  to  insert  such  statement  is  presump- 
tive evidence  that  it  was  not  so  passed.  L.  1847  (above) ;  L.  1842,  c.  806.  §  8 ;  and 
by  L.  1837,  c.  140,  certified  copies  of  petitions  and  papers  presented  to  the  legislar 
iure,  are  prima /aci€  evidence. 

^  Merchants^  Bank  v.  Glendon  Co.  120  Mass.  97. 

»  Persse  <lc  Brooks  Paper  Works  v.  Willett,  1  RoK  131,  s.  o.  19  Abb.  Pr.  416; 
Barrett  v.  Mead,  10  Allen,  839;  Paine  v.  Lake  Erie,  Ao,  Co.  81  Ind.  810,  854. 
a.  o.  1  Withr.  Corp.  Cas.  886,  408. 

*  See  People  t.  Calder,  80  Mich.  85,  and  eases  cited.  But  a  statute  book  of  another 
State,  not  purporting  nor  proved  to  be  published  by  authority,  nor  proved  to  be 
commonly  admitted  and  read  a-i  evidence  In  the  courts  of  that  State,  is  not  admiaai'' 
ble.    Matter  of  Belt,  1  Park.  Cr.  169. 

'^  u.  a  B.  a  170,  §  905. 

*  Grant  v.  Henry  Qay  Co.  80  Pa.  St  808. 
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under  the  seal  of  the  State  whose  law  it  is,  is  competent  in  the 
coiirts  of  another  State  ^  and  in  the  conrts  of  the  United  States,* 
without  any  certificate  that  it  is  a  copy,  and  withont  proof  of  the 
seal,  or  of  the  official  character  of  the  secretary.*  Or  in  the  case 
of  a  special  charter,  he  may  produce  a  copy,  with  proof  by  a  wit- 
ness who  has  examined  and  compared  the  copy  with  the  original 
in  its  proper  place  of  custody  ;^  and  if  proof  by  an  authenticated 
copy  fails,  from  a  defect  in  the  authentication,  he  may  fall  back 
upon  this  mode.' 

10.  Corporatioji  oj^  Foreign  State.'] — ^In  the  case  of  a  corpora- 
tion of  a  f orei^  nation  or  country,  an  exemplified  copy  may  be 
produced,  certified  in  the  manner  prescribea  by  the  law  of  the 
forum  ;*  or  the  statute  or  charter  may  be  read  from  the  officially 
promul^ted  publication  of  the  laws  or  edicts  of  the  f orei^  State 
containmg  the  charter ;''  or  a  copy  may  be  proved  by  a  witness  as 
stated  in  the  last  paragraph.* 

11.  Modes  qf  Proving  De  Facto  EstiatenceJ] — ^Legislative  sanc- 
tion having  been  shown,  there  are  four  principal  ways  in  which 
the  practioJ  existence  of  the  corporation  on  that  foundation  is 
shown :  1.  By  evidence  of  the  formal  acceptance  of  the  charter, 
or  the  organization  of  the  incorporators  under  the  statute ;  2.  By 
evidence  that  the  executive  officers  of  the  State  have  authorized 
the  company  to  proceed  with  corporate  business,  upon  the  as- 
sumption that  tibey  were  duly  organized  and  entitlea  to  act ;  3. 
By  evidence  that  they  have  actually  proceeded  to  exercise  cor- 
porate franchises  ;  4.  l3y  evidence  that  the  very  dealings  between 
them  and  the  adverse  party,  which  gave  rise  to  the  action,  were 
had  on  the  basis  of  a  supposed  incorporation,  and  amount  to  an 
admission  which  ought  to  conclude  tne  question. 

It  is  best  to  be  prepared  with  some  evidence  both  of  oiigani- 
zation  and  of  user,  but  the  requisite  cogency  of  proof,  and  the 


>  Coit  ▼.  MiUttln,  1  Den.  876;  State  t.  Gut,  6  N.  H.  869. 

*  Id ;  U.  8.  T.  Johns,  1  Wash.  C.  869. 

*  See  Dorsey  Harvester  Rake  Co.  t.  Marsh,  6  Fish.  Pnt  Cm.  887.  In  the  aheeaot 
of  evidenee  to  the  contrary,  the  letters  patent  issued  bv  the  ezecntire  of  another 
State,  reciting  the  passage  of  the  charter,  and  certifying  tne  performance  of  its  con- 
ditions, have  been  held  sufficient  evidence  of  the  existence  of  a  charter.  Wellers- 
bnrgh,  <fcc  Co.  v.  Tonng,  12  Md.  476.  The  seal  is  judicially  noticed ;  but  if  it  is  not 
ft  eonunon4aw  seal,  be  prepared  to  prove  the  foreign  law  as  to  seal.  Courts  requiring 
a  common-law  seal  have  refused  to  take  notice  of  foreign  statutes  allowing  public 
seab  to  be  a  mere  impression  on  paper.    Coit  v.  Millikin,  1  I>en.  876. 

^  For  objections  which  may  perhaps  be  raised,  unless  there  are  two  witnesses,  one 
of  whom  has  read  one,  while  the  other  read  the  other,  Ac,  see  1  Whart  £v.  g  94. 

*  Soc.  for  Prop,  of  the  Gospel  v.  Young,  2  N.  H.  81S.  The  testimony  of  an  at- 
torney at  law  of  a  sister  Stetola  not  legal  evidence  of  the  stotute  law  of  that  State 
where  it  affects  the  merite  of  the  case ;  but  the  stetute  being  proved,  an  attorney  may 
tesUiy  as  to  ito  inteipretetion  by  the  law  of  the  Stote.  1  GreenL  £t.  18Ui  ed  686, 
§  486,  Ac.,  and  cases  cited. 

*  N.  Y.  Code  of  Pro.  g  426;  Code  of  Civ.  Pro.  Sg  966-a» 

*  N.  Y.  Code  of  Pro.  g  426 ;  C<Mle  o£  Civ.  Pro.  g  942. 
'  National  Bank  v.  De  Beraales,  1  Car.  A  P.  669. 
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question  how  far  proof  of  either  of  these  facts  is  enough  without 
the  others,  depends  on  some  considerations  which  have  given  rise 
to  much  apparent  diversity  in  reported  cases,^  and  attention  to 
which  is  necessary  to  guide  in  the  application  of  established  prin- 
ciples.    1.  If  the  record  of  the  organization  is  put  in  evidence,  in 
proportion  as  it  is  full  and  regular,  the  necessity  of  proving  user 
is  reduced.     2.  He  who  has  participated  in  acts  of  user  must 
yield  to  much  slighter  evidence  of  organization  than  he  who  is  a 
stranger  to  the  corporation.     3.  He  who  has  participated  in  the 
steps  of  orffanization  cannot  usually  avoid  responsibility  by  ob- 
jecting to  tne  regularity  of  those  steps,  and  must  yield  to  slighter 
evidence  of  user  than  a  stranger.     4.  He  who  has  received  and 
enjoyed  a  consideration  from  the  company  cannot  require  fur- 
ther proof  of  its  corporate  power  to  contract,  or  to  require  him 
to  respond.    5.  One  who  has  in  any  way  dealt  with  the  compan^^ 
as  a  corporation  is  taken  to  have  aamitted  its  existence,  and  this 
admission,  though  alone  slight  evidence,  comes  in  aid  of  other 
proof.     6.  A  mere  trespasser,  claiming  no  title,  cannot  require 
evidence  of  regular  organization.* 

12.  Acceptance  of  Charter.'] — Acceptance  of  a  special  charter 
may  be  proved  by  producing  the  corporate  minutes,*  duly  authen- 
ticated,* containing  a  vote  of  acceptance ;  and  the  notice  of  the 
first  meeting  need  not  be  proved  in  the  first  instance,  but  may  be 
presumed  Mter  a  lapse  oi  time,*^  or  after  user.*  Or  the  accept- 
ance may  be  shown  by  indirect  evidence,  such  as  official  notice  of 
acceptance  given  to  the  State  oflBcers,'  or  a  notice  calling  a  meet- 
ing to  organize,  signed  by  the  defendant  as  a  corporator.®  In 
general,  evidence  Qiat  the  body  in  its  organic  capacity  (as  distin- 
guished from  the  individual  conduct  of  the  corporators^  acted 
under  the  charter,  is  suflScient  evidence  of  acceptance,  unless  the 
charter  prescribes  a  different  method.*  Any  unequivocal  or  de- 
cisive corporate  act  ^  is  competent  evidence  of  acceptance.^*    And 

*  Soon  after  the  introduction  of  the  method  of  incorporation  by  general  law, 
moreover,  the  courts  relaxed  the  stricter  rules  of  proving  regular  incorporation, 
which  were  often  formerly  applied. 

*  But  this  consideration  does  not  apply  in  ejectment  by  a  corporation,  so  a<4  tA 
make  an  exception  to  the  rule  that  the  plaintiff  must  recover  on  the  strength  of  his 
own  title.    Goulding  v.  CUrk,  84  N.  H.  148. 

It  is  the  varying  effect  of  such  considerations  as  these  which  explains  the  want  of 
any  well  defined  line  as  to  the  requiate  cogency  of  proof  of  user  referred  to  in  De 
Witt  V.  Hastings,  40  Super.  Ct  (J.  A  S.)  468. 

'  Middlesex  Husbandmen,  Ac.  v.  Davis,  8  Mete.  188. 

*•  See  paragraphs  56-69,  below. 

'  Grays  v.  Turnpike  Co.  4  Rand.  678. 

*  Middlesex  Husbandmen  v.  Davis,  8  Mete.  138. 

^  Philadelphia  Bank  v.  Lambeth,  4  Rob.  (La.)  463. 

*  Cleaves  v.  Brick  Church  Turnpike  Co.,  1  8need,  491. 

*  Bangor,  <kc.  R.  R.  Co.  v.  Smith,  47  Me.  84 ;  Taylor  v.  Commrs.  of  Newbeme,  % 
Jones  £q.  141. 

*^  Thus  acceptance  of  an  act  allowing  a  rcsmrvcy  and  alteration  of  route,  is  not 
proved  by  evidence  of  resurvey,  without  alteration.   Pingry  v.  Washburn,  1  Aik.  264. 
»  Abb.  Dig.  Corp.  147. 
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requiring 

of  the  acceptance  of  a  charter  does  not  apply  to  municipal  corpo- 
rations,* nor  to  any  charters  which  are  so  expressed  as  to  take 
effect  in  creatine  the  body  corporate  independently  of  any  acts 
on  the  part  of  the  corporators ;  *  but  if  a  charter  oi  even  a  niu- 
nicipal  corporation  be  made  expressly  to  depend  on  acceptance, 
there  must,  when  incorporation  is  properly  in  issue,  be  some  evi- 
dence of  acceptance.'  Acceptance  may  be  disproved  by  evidence 
of  proceedings  of  the  body  declining  tne  charter,  and  resisting  a 
2%^  war7*anto  on  the  ground  that  they  had  never  accepted  it.* 

13.  Organization  'under  General  Law,'] — If  the  legislative 
sanction  relied  on  is  a  general  law,  the  existence  of  the  corporar 
tion  under  it  may  be  proved,  unless  the  law  otherwise  provides, 
by  producing  tne  certificate  of  organization  which  the  law  re- 
quired to  be  nled,^  with  proof  of  its  filing.*  Where  strict  proof 
is  not  required, 'parol  evidence  of  filing  has  been  received  in  lieu 
of  ofScial  certificate.*  The  statutes  now  in  force  usually  make 
the  record  of  the  certificate,  or  a  certified  copy,  evidence  equally 
with  the  original;  but  in  the  absence  of  such  a  provision  the 
original  is  the  best  evidence,**  but  a  certified  copy  is  admissible 
agamst  the  company,  if,  on  notice,  they  fail  to  produce  the 
original."  If  the  statute  requires  filing  a  duplicate  in  another 
ofiice,  it  is  the  better  practice  to  prove  both ;  ^  but  in  all  the 


// 


'  Middlesex,  c&e.  Soc.  v.  Davis,  8  Mete.  188 ;  State  y.  Dawson,  22  Ind.  272. 

•  ^'ewton  V.  CarbeiTV.  6  Cranch  C.  Ct.  682.  • 

•  Gorham  t.  Springfield,  21  Me.  68 ;  Berlin  y.  Gorham,  84  N.  II.  266 ;  Mining, 
Ac  Co.  V.  Windham  Co.  Bk.  44  Vt  497. 

^  Some  authorities  treat  the  question  as  if  it  depended  on  whether  the  act  was  to 
take  effect  immediately  or  not ;  but  the  true  test  is,  Is  its  language  alone  enough  to 
constitute  the  body  a  corporation  (either  immediately  or  at  a  subsequent  day),  or  is 
it  such  as  to  require  the  performance  of  a  condition  to  effect  the  creation  ? 

»  See  City  of  Paterson  y.  Society,  4  Zabr.  886. 

•  Thompson  y.  Harlem  R.  R.  Co.  8  Sandf.  Ch.  625. 

^  Chamberlin  y.  Huguenot  Manuf.  Co.  118  Mass.  682;  Fortin  v.  TJ.  S.  Wind  En- 
^e,  Ac.  Co.  48  III  451.  s.  c.  1  Withr.  Corp.  Cas.  487. 

«  Meriden  Tool  Co.  y.  Morgan,  1  Abb.  New  Cas.  126.  The  duplicate  filed  in  the 
Secretary  of  State's  oiBce  need  not  be  proyed  where  strict  proof  is  not  required. 
Id. ;  &  p.  25  N.  y.  674 ;  14  Cal.  424.  Proof  of  filing  after  suit  brought  has  been 
held  enough  in  an  action  on  a  contract  with  the  corporation.  Augur,  &q.  Co.  y. 
Whittier,  117  Mass,  461 ;  and  see  20  N.  Y.  157.  Otherwise  in  an  action  to  enforce 
an  assessment  on  land'*.  New  Eel  Riyer  Draining  Assoc,  y.  Durbin,  80  Ind.  173, 
&  c.  1  Withr.  Corp.  Cas.  853.  As  to  the  cases  in  which  failure  to  proyu  filing  may 
be  fatal,  see  Hawes  y.  Anglo-Saxon  Petrolenm  Co.  101  Mass.  886,  and  cases  cited. 
In  what  case  the  certificato  is  conclusiye,  see  Priest  y.  Essex  Hat  Co.  116  Id.  880. 
For  an  opinion  insisting  on  the  proof  of  performance  of  the  statute  conditions,  in 
case  of  organization  under  a  general  law,  see  Mokelunme,  ^c.  Co.  v.  Woodbury,  14 
CaL424. 

•  MiUer  y.  Wild  Cat,  <kc  Co.  62  Ind.  51. 

10  Jackson  y.  L^^tt,  7  Wend.  877 ;  Kyans  y.  Sontbem,  <&c.  Co.  18  Ind.  101. 

"  Chamberlin  y.  Huguenot  Mfg.  Co.  118  Mass.  582. 

>*  A  sworn  copy  of  Sie  original,  with  proof  of  filing  in  the  county  clerk's  office^ 
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classes  of  cases  where  strict  proof  of  incorporation  is  not  requi* 
site,  evidence  of  the  filing  of  either  is  enough  to  go  to  the  jury, 
whether  in  favor  of  or  against  the  company,  if  there  is  eviaence 
either  of  user  or  that  the  defendant  has  admitted  the  fact  of  or* 
ganization.^  If  the  certificate  states  all  that  the  statute  req^uires 
it  to  state,  other  facts,  though  made  by  the  statute  conditions 
precedent  to  its  validity,  may  be  presumed.*  In  the  case  of  a 
corporation  of  a  sister  State,  formed  under  its  general  statute,  the 
eviaence  of  incorporation  which  such  statute  declares  shall  be 
deemed  sufficient  to  prove  the  fact  of  such  incorporation,  should 
be  deemed  sufficient  in  the  courts  of  the  State  where  the  case 
arises,  provided  that  due  proof  of  the  existence  and  contents  of 
such  statute  is  also  given/ 

14.  Official  Pefinission  to  do  Corporate  Business.l — If  the 
statute  requires  an  official  certificate  by  supervising  State  officers 
to  authorize  a  corporation  to  commence  business,  a  certificate  that 
it  is  so  authorized,  founded  on  a  professed  compliance  with  the 
law  and  accompanied  with  proof  of  user,  is  sufficient,  but  not  ex- 
clusive *  evidence  of  its  corporate  existence,"  at  •  and  after  the 
time  when  it  was  given,'  witnout  further  proof  of  organization.' 
Where  the  adverse  party  has  dealt  with  the  company  as  a  corpo- 
ration— ^for  instance  as  its  collecting  agent, — its  existence  is  suffi- 
ciently proved  by  the  general  law  and  the  certificate  of  organiza- 
tion, without  the  certificate  that  it  was  authorized  to  commence 
business.*  But  in  an  action  for  tolls,  the  official  certificate  is  the 
only  and  conclusive  evidence  of  the  condition  of  the  way.^ 

15.  Disregard  of  Statute  Conditions.'] — ^Where  the  question  is 
not  raised  by  or  against  the  State,  nor  upon  a  subscription  con- 
tract such  jais  requires  for  its  consideration  a  legal  organization,  the 

and  loss  of  the  original,  and  production  of  a  certified  copy  of  the  duplicate  filed  in 
the  Secretary  of  State's  office,  id  sufficient.  N.  Y.  Car  Oil  Co.  y.  Richmond,  6  Bosw. 
218,  B.  o.  10  Abb.  Pr.  186. 

1  LeonardsYiUe  Bank  t.  Willard,  2S  N.  Y.  6H;  Bank  of  Toledo  t.  International 
Bank,  21  Id.  642;  De  Witt  v.  Hastings,  40  Super,  a.  (J.  <fe  S.)  476. 

«  All  Saints'  Ch.  v.  Lovett,  1  Hall,  191. 

'  Eagle  Works  y.  Churchill,  2  Bosw.  166 ;  Ang.  A  A.  on  Corp.  g  686.  Produce 
an  exemplified  copy  of  the  papers  on  file,  with  authentication  of  the  certifying 
officer's  act  and  power,  either  according  to  R.  S.  U.  S.  g  906,  or  according  to  the  law 
of  the  forum.  And  by  a  recent  statute  of  New  York,  if  the  certificate  of  organiza- 
tion of  incorporation  In  any  other  State  or  territory,  or  in  Canada,  is  by  the  local 
laws  prima  facie  evidence  of  its  existence,  the  certificate  duly  exemplined,  or  an 
exemplified  copy,  is  equally  evidence  in  the  New  York  courts.  L.  1877,  p.  888,  c. 
811 ;  see  N.  Y.  Code  of  Civ.  Pro.  gg  967,  968. 

*  Duke  V.  Cahawba  Nav.  Co.  10  Ahi.  N.  S.  87,  91. 

'  Jones  V.  Dana,  24  barb.  402,  Allin,  J.    At  least  to  go  to  the  jury. 

*  Hyatt  T.  Esmond,  87  Id.  601. 

*  WmUms  V.  Babcock,  26  Barb.  109. 

«  Grubb  V.  Mahoning  Nav.  Co.  14  Pa.  St  802.  In  Bill  v.  Great  W.  Turnpike  Co. 
14  Johns.  416,  it  was  held  that,  as  against  a  subscriber  for  stock,  the  executive  certif- 
icate of  authority  to  commence  busmess  was  not  sufficient  evidence  of  organization. 
The  records  should  be  produced. 

*  So  held  in  case  of  a  foreign  corporation.  Bank  of  Toledo  v.  InternaUonal 
Bank,  21  N.  Y.  642. 

>«  Duke  v.  Cahawba  Vav.  Co.  10  Ala.  N.  S.  87,  91« 
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fact  tliat  the  stepB  of  oi^ganizin^,  and  proceeding  to  business,  did 
not  comply  with  express  conditions  of  the  charter  or  general  law, 
does  not  necessarily  affect  the  case,  if  there  is  color  of  organizar 
tion  and  proof  of  user.^  Compliance  is  presumed  in  the  absence 
of  evidence  to  the  contrary;'  and  so  long  as  the  State  does  not 
interfere,  the  question  cannot  be  raised  by  an  individual,  unless 
the  statute  makes  it  a  peremptory  condition  precedent,  plainly 
intended  as  such.* 

16.  Efect  of  Proof  of  User.'] — As  a  general  rule,  alike  in  ac- 
tions by  and  against  corporations,  the  other  party  sufficiently  sup- 
ports ms  allegation  of  incorporation  by  showing  the  charter,  or 
the  general  law  and  certificate  filed,  together  with  actual  use  of 
the  powers  and  privil^es  of  an  incorporated  company  under  the 
name  designated  in  the  charter  or  certificate.^  user  duly  thus 
proved  is  enough,  without  proving  a  formal  acceptance  of  the 
charter ;  *  and  where  ther^  is  proof  of  user,  the  certificate  is  ad- 
missible, thouj^h  defective;*  and  if  the  steps  taken  for  organiza- 
tion are  so  de^tive  as  to  be  merely  colorable,  the  corporate  ex- 
istence may  still  be  shown  by  proof  of  user.''  If  performance  of 
conditions  be  necessary,  proof  of  user  raises  a  presumption  of 
performance.*  One  who  participated  in  the  acts  of  user  cannot 
object  that  there  was  no  due  incorporation.* 

17.  Mode  of  Proving  Veer.'] — A  single  act  may  not  be  suffl- 
<aent  to  establish  user,^*  but  any  evidence  is  competent  showing 
the  repeated  performance  of  characteristically  corporate  acts; 
that  is  to  say,  acts  which  involve  franchises  which  partnerships 
and  associations  have  no  right  to  assume, — for  instance,  presum- 
ing to  sue  by  a  name  of  incorporation ;  or  to  have  and  use  a  com- 
mon seal ;  or,  without  any  joint  stock  company  law,  to  claim  a 
perpetual  succession  by  which  to  hold  lands,  or  permit  shares  to 
be  transferable ;  or  the  acquisition  and  enjoyment  of  the  neces- 
sary property  for  a  corporate  use;*^  expenoing  money  and  incur- 
ring liabilities  in  preparation  for  corporate  transactions ;  ^  main- 

>  Oaines  t.  Bank  nf  MIbs.  IS  Ark.  (Ensr.)  769 ;  Bank  of  Manchester  y.  Allen,  11 
Yi.  802 ;  Leonardsvme  Bank  ▼.  Willard,  26  N.  Y.  674. 

'  Williams  ▼.  Cheney,  8  Gray,  220 ;  and  see  17  Mete.  692,  and  caeee  cited  ;  Co- 
lonial Bank  of  Austraksia  y.  WUIhh,  L.  K.  6  P.  C.  417,  s.  o.  9  Moak's  Ens:.  226. 

'  Union  Horse  Shoe  Worka  t.  Lewis,  1  Abb.  U.  S.  618,  s.  o.  1  Withr.  Corp. 
Cas.  78. 

« Ifamgansett  Bank  t.  Atiantic  Silk  Co.  8  Mete.  282,  288. 

*  Trott  y.  Warner,  11  Me.  227;  Came  y.  Brigham,  89  Id.  86. 

*  Danneborge  Mining  Co.  y.  Barrett.  26  CaL  286. 

^  £yen  in  an  acUoa  on  a  sabecxiption  for  stock.  Bnffido,  4to,  R.  R.  Co.  y.  Cary, 
26  W.  Y.  76. 

*  Williams  y.  Union  Bank.  2  Humph.  889. 

*  Aspinwall  y.  Sacchi,  67  N.  Y.  888,  and  cases  dted. 

^  Per  Allbsi,  J.,  ButBdo,  Ao.  R.  B.  Co.  y.  Cary,  26  N.  Y.  79. 

"  Bnffido,  Ac  B.  R.  Co.  y.  Cary,  26  N.  Y.  76 ;  AU  Saints'  Chnrch  y.  Loyett,  1 
HiH,  191. 

**  Baffalo,  Ac.  R.  R.  Co.  y.  Ciry,  aboye;  bat  compare  Be  Witt  y.  Hastings,  40 
Boper.  Ct.  (J.  A  S.)  468, 475. 
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taining  a  place  of  business  where  the  company  continually  car- 
ried on  the  corporate  business  specified  ;*  and  the  fact  that  their 
business  was  managed  by  directors  chosen  from  time  to  time;' 
the  fact  that  they  issued  or  received,  and  acted  on  documents 
such  as  insurance  policies,  bonds  for  fidelity  of  officers  ;•  and  the 
like. 

18.  Admission  of  Incorporation.'] — ^A  mere  parol  admission 
that  the  body  was  incorporated  is  competent  evidence,  against 
the  party  who  made  it,  oi  the  fact  of  acceptance  of  the  charter 
or  of  organization  under  a  general  law,*  but  is  never  conclusive 
unless  connected  with  circumstances  raising  an  equitable  estoppel 
against  liim.*  To  give  cogency  to  such  an  admission  or  estoppel 
it  should  clearly  import  corporate  as  distinguished  from  associate 
character.*  The  estoppel  dx)es  not  conclude  the  party  as  to  the 
existence  of  legislative  sanction,  but  only  as  to  matters  of  fact, 
such  as  organization  and  user.''  And  when  the  estoppel  exists,  it 
need  not  be  pleaded,  but  is  to  be  given  in  evidence  in  aid,  or  in- 
stead, of  direct  proof.® 

19.  Estoppel  against  the  Company  J] — It  is  a  general  principle 
that  at  least  where  there  is  an  act  or  charter  in  existence  under 
which  a  company  by  taking  the  proper  steps  can  become  a  cor- 
poration, if  a  company  does  de  facto  organize  and  hold  itself  out 
as  a  corporation,  contracting  obligations  as  such,  it  cannot,  when 
sued  upon  such  obligations  by  persons  who  have  dealt  with  it  as 
such,  in  good  faith,  be  permitted  to  avoid  a  corporate  liability 
thereon,  by  setting  up  that  it  has  not  taken  all  the  steps  pre- 

'  IT.  S.  Bank  y.  Stearns,  16  Wend.  314;  Commonro  v.  Bakeman,  105  Mass.  56,  60. 
'  Utica  Ins.  Co.  v.  Tillman,  1  Wend.  556 ;  WilmingtoD,  Ac  R.  R.  Co.  v.  Saun- 
ders, 8  Jones  L.  R.  126. 

'  CahiU  V.  Kalamazoo  Ins.  Co.  2  DongL  124. 

*  Thus  defendant's  letters,  admitting  that  he  held  the  money  of  the  bank,  plaintiff, 
were  admitted  in  eyidence  by  Abbott,  C.  J.,  in  connection  with  a  charter  raising  a 
qnestion  of  misnomer,  and  it  was  left  to  the  jury  to  say  that  the  bank  was  the  some, 
^'at  Bk.  y.  De  Bernales,  1  Car.  A  P.  569. 

'^  Welland  Canal  Co.  y.  Hathaway,  8  Wend.  480.  This  case  is  sound  in  ita  con- 
clusion ;  although  some  of  the  reasons  assigned— as  that  a  corporation  could  not  be 
estopped,  and  that  an  ambi^ous  admission  would  not  be  competent, — are  not  now 
safe  guides.  The  fact  that  the  note  in  suit  was  made  payable  at  a  specified  national 
tbank,  who  are  plaintiffs,  does  not  raise  a  presumption  of  law  that  they  are  a  co<|pora- 
tion,  but  is  only  evidence  for  the  jury.  Hungerford  Nat.  Bk.  y.  Yon  Nostrand,  106 
Mass.  559.  So  defendant's  correspondejico  with  a  bank  as  its  collecting  agent  is  com- 
petent, together  with  user  of  corporate  franchises,  under  color  of  an  act  authorizing 
the  incorporation.    Bank  of  Toledo  y.  International  Bank,  21  N.  Y.  642. 

Contra,  1  Greenl.  Ev.  13th  ed.  240,  §  203.  Many  cases  in  the  books  lay  down 
the  rule  in  unrestrained  language  to  the  effect  that  he  who  deals  with  a  corporation 
cannot  deny  its  character  when  sued  on  the  contract,  but  the  rule  depends  on  the 
existence  of  facts  constituting  an  equitable  estoppel.  In  the  leading  case,  Henriquei 
y.  I>utch  West  India  Co.  2  I^  Raym.  1535,  the  cause  of  action  was  a  bail  bond  giyen 
by  defendants  to  the  company,  plaintiff,  in  a  name  explicitly  importing  inoorpora* 
tion,  and  in  an  action  in  which  the  incorporation  was  proyed. 

*  Id.     Contra,  McBroon  y.  Lebanon,  31  Ind.  268,  a  o.  1  Withr.  Corp.  Cos.  878, 
'  See  paragraph  5,  aboye. 

.«  NsLsoN,  J.,  W elland  Canal  Co.  y.  Hathaway,  8  Wend.  482. 
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scribed  as  conditions  precedent  to  its  legal  existence.*  When 
sncli  a  defense  is  set  np,  it  is  for  those  who  rely  on  it  to  show 
that  they  acted  nnder  an  honest  mistake,  and  that  the  other  party 
was  not  misled  to  his  prejudice  thereby.'  And  npon  the  same 
gronnd  a  corporation  which  has  dealt  in  excess  of  its  powers,  and 
retains  the  fmit  of  its  dealing,  cannot,  nor  can  any  one  in  its 
place,  refuse  to  pay  the  consideration  to  one  who  acted  in  good 
laith.^ 

20.  Estoppd  aaainst  those  Dealing  with  the  Company.'] — Upon 
the  same  principle  one  who  has  contracted  with  a  de  jacto  cor- 
poration, either  directly  or  throngh  an  a^ent  designated  as  snch 
m  an  obligation  naming  the  corporation,*^and  who  retains  or  has 
applied  the  fruits  of  nis  dealings  with  it,"  or  who  has  accepted 
from  the  company  a  corporate  office  and  so  received  its  property,* 
cannot  contest  his  liability  in  respect  to  snch  dealings  on  toe 
gronnd  of  any  defect  in  its  organization,''  nor  on  the  gronnd  that 
the  dealings  in  question  were  ultra  vires^  or  even  forbidden  by 
the  charter.^  This  estoppel,  it  is  true,  is  conclusive  only  as  to 
the  existence  and  power  at  the  time  the  transactions  were  had, 
but  the  existence  is  presumed  to  continue  so  that  corporate  power 
to  sue  and  be  sued  is  conclusively  implied,  imless  oissolution  by 
the  State  is  shown. 

21.  Estoppel  offainst  Members  and  SuhscribersJ] — It  is  often 
said  that  one  who  subscribes  for  stock  in  a  company  cannot,  when 
sued  on  his  subscription,  or  on  the  corporator's  individual  lia- 
bility for  the  debts  of  a  corporation,  question  the  corporate  char- 
acter and  power  to  contract  which  he  has  thus  admitted ;  ^®  but  the 

,  true  rule  in  regard  to  members  and  subscribers  is  the  same  that 
has  already  been  stated  in  respect  to  other  persons,  that  the  ad- 
mission is  not  conclusive  unless  there  is  ground  for  an  equitable 
estoppel — ^as,  for  instance,  where  one  becomes  a  member  of  a  mut- 
ual insurance  company,  and,  on  giving  a  premium  note,  receives 
a  policy,"  or  where  one  not  only  receives  certificates  for  shares,** 

>  Slocom  V.  Warren,  10  R.  T.  124,  and  cases  cited. 

<  CaUender  t.  PaSnesyille,  <fec.  R.  R.  Co.  11  Ohio  St.  616,  626. 

»  Parish  V.  Wheeler,  22  N.  Y.  494. 

•  Vater  v.  Lewi?,  86  Ind.  289,  a.  c.  10  Am.  R.  29. 

'  Palmer  y.  Lawrence,  3  Sandf.  161,  and  cases  cited. 

•  All  SainU  Ch.  v.  LoTctt,  1  Hall,  197. 
'  Palmer  t.  Lawrence,  above. 

•  Pariah  t.  Wheeler,  22  N.  Y.  494. 

»  Steam  Nav.  Co.  v.  Weed.  17  Barb.  878,  A.  J.  PxEnB,  J. 

^^  So  held  on  demurrer  in  a  frequently  cited  case.  i)ntches9  Cotton  'Manuf.  t. 
Dayis,  14  Johns.  288;  and  see  Chubb  r.  Upton,  Sup.  Ct.  U.  S.  Oct.  1877;  17  Alb. 
L.  J.  77. 

"  White  y.  Ross,  4  Abb.  Ct.  App.  Dec.  690;  Trumbull  Co.  Mut  F.  Ins.  Co.  y. 
Homer,  17  Ohio,  407. 

"  I>e  Witt  y.  Hastings,  40  Super.  Ct.  (J.  <fe  S.)  475.  The  bare  receipt  of  a  cer- 
tificate  does  not  prore  membership,  much  less  corporate  existence,  2  Whart.  £y. 
^1162,  citing  Challia'  Case,  L.  R.  6  Ch.  266 ;  but  an  acknowledgment  of  receiTing  or 
holding  them  may.    Id. ;  Chubb  y.  Upton,  aboye  cited. 
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but  holds  or  appropriates  the  stods ;  ^  or  where  he  participates  in 
acts  of  user,  inns  aiding  to  hold  out  the  company  to  the  world  as 
a  corporation. 

22.  Ths  Estoppel  LiheraUy  Applied.] — This  rule  of  equitable 
estoppel  is  freely  applied  in  furtherance  of  justice,  both  against 
companies  and  in  their  favor,  and  in  favor  of  their  receivers  or 
others  claiming  under  them.^  The  same  general  principles  of  es- 
toppel which  preclude  contesting  corporate  existence,  preclude 
contesting  the  fact  of  acceptance  of  a  new  power,  thoueh  con- 
ferred by  law  upon  condition.'  The  equitable  estoppel,  if  raised 
by  an  undisputed  state  of  facts,  is  for  the  court  to  pass  on,  and 
submission  to  the  jury  is  not  necessary.*  Where  there  are  several 
parties  contesting  the  question,  and  some  are  estopped,  a  want  of 
proof  that  the  omers  participated  personally  in  the  dealings  with 
the  corporation  as  such,  must  be  oDJected  to  at  the  trial.*^ 

23.  The  General  Principle  aa  to  Proof  of  Incorporati/mJ] — 
In  conclusion,  the  rule  of  requisite  proof  of  incorporation  which 
I  deduce  from  the  best  considered  cases,  is,  that  where  the  issue 
of  corporation  or  no  corporation  arises  only  on  the  question  of 
power  to  make  the  particular  contract,  or  appear  as  a  party  in  the 
particular  action  in  controversy,  it  is  necessary,  and  unless  inter- 
ference by  the  State  is  shown,  it  is  sufficient  to  show  a  charter, 
and,  under  that  charter,  user  of  corporate  powers,  on  other  occa- 
sions reasonably  contemporaneous  with  the  one  in  suit ;  or  to  show 
a  general  law,  and  user,  by  a  professed  organization  under  the  law,* 
of  corporate  powers,  on  other  occasions  reasonably  contemporar 
neous  with  those  in  suit ;  and,  in  either  class  of  cases,  proof  of 
user  is  aided  by  an  admission  of  the  fact  of  incorporation,  and  is 
dispensed  with  by  circumstances  which  equitably  estop  the  party 
from  denying  what  he  has  admitted. 

24.  ItateriaLiiy  of  Date.'] — The  evidence  should  be  viewed 
not  merely  with  reference  to  the  time  of  commencement  of  suit, 
in  which  regard  it  onlj^  affects  the  power  to  appear  as  a  party  on 
the  record,  but  also  with  reference  to  the  time  when  the  corpo- 
rate power  is  alleged  to  have  been  exercised,  in  which  regard  it 
may  affect  the  substance  of  the  cause  of  action.    For  either  pur- 


1  See  Palmer  t.  Lawrence,  8  Sandf.  161 ;  Parish  y.  Wheeler,  22  N..Y-  49^- 

'  In  an  action  by  the  company's  indorsee  of  premium  notes  made  by  defendant, 
expressed  to  be  payable  to  tne  insarance  company,  the  production  of  the  notes  is 
prima  facie  evidence  against  him  that  the  corporntion  was  duly  org-fitiizod  and  com- 
petent to  transact  the  business  in  question.  Nor  need  the  indorsee  show,  in  the  first 
instance,  that  the  corporation  had  complied  with  the  law  of  its  own  State,  or  that  of 
the  State  where  the  contract  was  made.  Williams  y.  Cheney,  3  Gray,  220 ;  Top- 
ping v.  Biokford.  4  Allen,  120. 

>  Zabriskie  y.  Cleveland,  Ac.  R.  R.  Go.  23  How.  IT.  S.  897,  and  cases  cited. 

*  Graff  y.  Pittsburgh,  Ac.  R.  R.  Co.  81  Pa.  St.  496. 

»  Leonardsville  Bank  y.  Willard,  26  N.  Y.  574.  affi'g  16  Abb.  Pr.  111. 

'  The  same  principle  applies  in  case  of  consolidation  of  corporations,  as  in  ori^ 
inal  creation.    Mitchell  y.  I>eed8,  49  HI.  416, 464,  ^  a  1  Withr.  Corp.  Caa.  460. 
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pose  the  mode  of  proof  is  the  same.  If  the  existence  of  incorpo- 
ration before  the  exercise  of  corporate  power  is  shown,  there  is  a 
5 resumption  of  law  that  the  incorporation  continued,  unless  evi- 
ence  tending  to  show  the  contrary  is  given ;  but  if  existence  at  a 
later  period  only  is  shown,  there  is  no  presumption,  without  other 
evidence,  that  incorporation  was  had  before  the  exercise  of  the 
power.^  In  ordinary  cases,  it  is  well  to  present  testimony  to  user 
covering,  in  a  geneiul  way,  the  whole  period  involved. 

25.  Misnomer.'] — ^An  error  in  the  corporate  name  used  on  the 
record,  ^es  only  in  abatement,'  and  in  modem  practice  is  freely 
amendable  in  furtherance  of  justice,  on  proof  oi  the  true  name ;' 
and  where  there  is  an  error  in  the  name  used  in  a  deed  or  will, 
the  corporation  should  appear  in  its  true  name  and  aver  that  the 
instrument  intended  them  by  using  the  wrong  name>  And  the 
instrument  produced  by  the  corporation,  wim  prima  /acie  evi- 
dence of  delivery  to  them,  is  competent  evidence  against  the 
grantor  and  those  claiming  under  him,  that  the  corporation  were 
known  and  intended  by  the  name  used.^ 

26.  Fraudy  Forfeiture  or  JVon-uaer.'] — ^Upon  the  mere  ques- 
tion of  corporate  existence  it  is  not  competent  ^except  in  some 
cases  where  strict  proof  is  required)  to  give  evidence  that  the 
charter  was  obtained  by  a  fraud,  not  infecting  the  very  cause  of 
action  itself,  nor  that  by  misuser  or  non-user  tne  corporation  have 
become  amenable  to  a  forfeiture  of  their  franchises,*  nor  even 
that  there  has  been  such  a  cessation  of  business  as  had  been  pre- 
viously declared  by  statute  should  have  the  effect  to  terminate  the 
corporate  powers,  nor  that  there  has  been  a  voluntary  dissolution 
witnout  judicial  proceedings.^ 

n. — COBPOBATB  POWXBS  IN  GENERAL. 

27.  Jfew  PovjeraJ] — The  acceptance  of  an  apparently  bene- 
ficial grant  of  additional  power,  subsequent  to  the  charter,  may  be 
inferred  as  against  the  body  as  a  whole,  and  equally  in  its  favor 
where  strict  proof  is  not  required,  from  slight  evidence  of  ac- 


'  In  the  case  of  a  municipality.  )f  the  date  of  first  incorporation  13  material,  tho 
mere  fact  that  a  charter  is  put  in  evidence  does  not  raise  a  presumption  of  law  that 
there  was  no  prior  incorporation.  It  is  at  most  a  question  for  the  jury.  Bow  y.  Al- 
lenstown,  34  N.  U.  SSI. 

'  2  N.  T.  R.  S.  549,  §  14;  Christian  Soc.  in  Plymouth  t.  Macomber,  8  Mete 
(Maes.)  235. 

*  Bank  of  Hayana  r.  Maaee,  20  N.  Y.  866,  affi^ff  Bank  of  ITayana  y.  Wickham,  7 
Abb.  Pr.  134.  Compare  Ha&ett  y.  Harrower,  33  Barb.  587.  For  a  strict  rule  against 
nusnomer,  where  a  corporation  proceeds  under  statute  adversely  to  common  right, 
see  Glass  y.  Tipton,  Ac.  Co.  1  Withr.  Corp.  Cas.  377,  s.  o.  32  Ind.  876.  Compare 
Bank  of  Commerce  y.  Mudd,  82  Mo.  218. 

^  See  will  cases  in  chapter  on  Adiont  by  and  affouut  Heirt,  Ac 

*  Mayor,  <&c.  v.  Blamire,  8  East,  403. 

*  Nor  even  that  the  corporation  were  not  organized  within  the  time  limited  by 
the  charter.    County  of  Macon  v.  Shores,  97  U.  S.  (7  Otto)  272. 

^  2  Abb.  9,  Y.  I>ig.  839-841 ;  Ang.  A  A.  on  Corp.  ^  686»  and  cases  cited  Re- 
eeiyenhip  does  not  necessarily  bar  suit.  Willitts  y.  W  aite^  26  N.  Y.  677 ;  and  see  20 
WaU.  1. 
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ceptance  or  acquiescence  by  a  majority  of  the  corporators  or  of 
the  directors,  as  the  case  may  require ;  in  some  form  such  evi- 
dence is  requisite ;  and  even  then  it  does  not  necessarily  prove 
the  act  to  be  binding  on  a  particular  associate.^ 

28.  Distinction  between  Original  PowtTS  of  Corporation  and 
Delegated  Powers  of  Officers.] — The  rules  of  pleading  and  evi- 
dence both  recognize  the  distinction  between  the  original  powers 
of  a  corporation,  which  are  such  as  are  expressly  conferred  or 
reasonably  implied  in  the  statute,  viewed  in  relation  to  the  re- 
quirements and  usages  of  the  business  for  which  incorporation 
was  granted,  and  the  authority  to  act  in  the  exercise  of  such 
powers  which  is  conferred  by  the  corporation  or  managing  board 
on  its  officers  and  agents.  Under  an  allegation  merely  of  want  of 
corporate  power  to  do  the  act,  evidence  tnat  an  act  the  corpora- 
tion had  power  to  do,  was  done  by  officers  whom  the  board  had 
not  authorized,  is  inadmissible,^  except  by  amendment ;  and  un- 
der an  allegation  merely  that  the  omcer  was  not  authorized  by 
the  corporation,  evidence  merely  that  the  act  was  not  within  the 
corporate  power  would  be  equally  objectionable.  But  the  vari- 
ance must  DC  substantial  and  misleading  to  have  the  eflEect  to  ex- 
clude the  evidence.  The  proper  authority  to  the  officer  or  agent 
by  whose  hand  the  act  is  snown  to  have  been  done,  may  be  proved 
under  a  general  allegation  that  the  corporation  did  the  act,"  and 
under  an  allegation  of  authority  in  the  agent,  evidence  of  subse- 
quent ratification  equivalent  in  eflEect  is  admissible.*  Where  the 
julegation  is  merely  general,  that  the  corporation  did  the  act,  a 
denial  of  the  act  admits  evidence  of  the  want  of  authority.*^ 

29.  Evidence  of  Delegation  of  Power,] — To  charge  a  corpora- 
tion upon  the  act  of  an  officer  or  agent,  it  must  be  shown  directly 
or  presumptively,  either  that  the  act  was  performed  while  in  the 
discharge  of  his  ordinary  duty  in  the  usual  course  of  business,  and 
was  within  the  general  scope  and  apparent  sphere  of  such  duty, 
or  that  it  was  expressly  authorized,  or  that  it  was  performed  with 
the  knowledge  and  implied  assent  of  the  directors  or  of  the  cor- 
poration or  its  authorized  officers,  or  was  subsequently  ratified  by 
them.® 

Where  there  was  a  consideration,  and  not  an  absolute  want  of 
authority  in  the  officers  to  do  any  act  of  the  nature  of  that  in 
question,  but  only  a  want  of  authority  in  the  particular  instance, 

1  Anpr.  <b  A.  6a-69,  §§  81-86 ;  Riulway  Company  v.  AUerton,  18  Wall  288. 

*  Ogden  V.  Raymond,  B  Bosw.  16 ;  8  Abb.  Ct.  App.  Dec.  896. 

»  Partridge  v.  Badger,  25  Barb.  146 ;  Nelson  v.  Eaton,  26  N.  Y.  410.  An  allega> 
tion  that  a  contract  was  made  by  the  president  and  directors  of  the  company,  is 
eqaiyalent  to  saying  that  it  was  made  by  the  corporation.  Insurance  Co.  of  If .  A.  v. 
McDowell,  50  IQ.  120, 8.  c.  1  Withr.  Corp.Cas.  488;  Soulby  y.  Smith,  8  Bam.  <fe  Ad. 
929.    Compare  65  N.  Y.  278. 

*  Hoyt  V.  Thompson,  19  N.  Y.  207. 

*  Baleman  y.  Midwales  Co.,  L.  K.  1  C.  P.  499.    Compare  p.  899  of  this  vol 

*  First  Nat.  Bank  y.  Ocean  Nat.  Bank,  60  N.  Y.  290,  and  cases  cited 
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he  wlio  would  impeach  the  power  must  show,  either  by  direct  ev- 
ixlence  or  presumptively,  that  the  want  of  authority  was  knowiL 
to  the  other  party  as  well  as  to  the  officers.^ 

30.  Oeneral  Presumptions  as  to  Corporal  Acts^ — The  same 
presumptions,  whether  of  law  drawn  by  the  court,  or  of  fact, 
allowed  to  be  drawn  by  a  jury,  arise  in  respect  to  the  conduct  of 
corporations,  and  their  officers  and  agents,  as  in  respect  to  that  of 
individuals  and  their  agents,  except  where  statutes  impose  a  dif- 
ferent rule.*  It  will  be  presumed  that  they  conduct  their  opera- 
tions, as  to  details,  substantiallv  upon  the  same  principles  and  in 
the  same  manner  as  individuals  engaged  in  like  business.*  The 
principle  is  well  settled  that  dealings  which  are  not  apparently 
Deyond  the  scope  of  the  incorporation,  and  are  not  expressly  or 
by  necessary  implication  f orbiaden  by  law,  are  presumed  to  be 
valid  untU  the  contrary  is  shown ;  *  and  the  later  decisions  of  the 
highest  authority  ^o  far  to  support  the  rule,  that  any  formal  con- 
tract of  a  corporation,  not  expressly  or  by  necessary  implication 
forbidden  or  illegal,  is  valid  against  the  corporation,  when  there 
is  ground  either  for  an  equitable  estoppel,  or  for  holding  that  the 

Earties  are  are  not  in  pari  delicto  in  exceeding  the  limits  of  the 
iw.'  Dlegality  is  not  presumed  of  the  action  of  a  corporation.* 
Acts  done  oy  them  which  presuppose  the  existence  of  other  facts 
to  make  them  legal,  are  presumptive  proof  of  such  other  facts ; ' 

and  the  burden,  both  of  allegation*  and  of  proof,*  is  on  the  party 

— 

>  Se«  1  Redf.  on  Rw.  603  (4)i 

*  Bank  of  the  U.  S.  t.  Dandridge,  12  Wheat  70;  a.  p.  Union  Bank  t.  Rldgely»  1 
Bar.  t,  G.  324. 

s  Mead  ▼.  Keeler,  24  Barb.  20. 

<  Green*!  Brioe's  Ultra  V.  40,  n.;  and  see  8  Moak's  En?.  17,  n. 

»  Biflsell  V.  Mich.  S.  A  N.  I.  R.  R.  Co.  22  N.  Y.  258 ;  Riche  v.  Athbnry  Rw.  Carp. 
Co.  L.  R,  9  Excb.  224 ;  7  H.  of  L.  653;  Green's  Brice'a  Ultra  V.  879,  n.  A  part  of 
the  apparent  conflict  in  the  hoetile  authoritlef  on  thia  aubject  ia  remored  by  dia- 
tii^i^aiahing  between  caaea,  1.  where  the  objection  waa  raiaed  by  the  company  to 
ayoiii  ita  liability  upon  the  act  in  queation,  upon  the  gronnd  that  the  act  waa 
foreign  to  the  acope  of  incorporation ;  and,  2.  where  the  objection  from  the  aaine 
aonrce  waa  to  an  act  in  ezceaa  of  the  offioera*  authority ;  and,  8.  where  the  objection 
waa  paired  by  a  diaaenting  ahareholder,  or  by  a  creditor,  that  the  company  could  not 
part  with  ita  funda  for  a  purpoae  forei^  to  the  acope  of  incorporation. 

'  '1  hna  power  to  acquire  a  patent  may  be  inferred  from  the  deacriptlre  Utle  of  the 
enrporation.  Doraey  Hanreater  Rake  Co.  v.  Marah,  6  Fiah.  Pat.  Caa.  893,  citing 
Blanchard'a  Gonatock  TorninffFactory  t.  Warner,  1  Blatchf.  271. 

'  Nelaon  v.  Eaton,  26  N.  Y,410,  a.  c.  16  Abb.  Pr.  113,  pcV^  7  Abb.  Pr.  805. 
Thia  ia  a  preaumpUon  of  law,  and  may  be  drawn  by  tiie  eoart  withont  anbmiaaion  to 
the  jury. 

Ihua  if  a  loan  by  a  corporation  would  be  yalid  if  made  from  one  fbnd,  but  in- 
yalid  if  made  from  another,  the  preanmption  ia  that  it  waa  mnde  from  the  formtr. 
Farmera'  Loan  h  Truat  Co.  v.  Clowes,  8  N.  Y.  470.  Or  if  the  acquiring,  holding  and 
conveying  of  real  property  would  be  valid  under  aome  circamstancoa  or  for  aomo 
purpoeea,  but  not  otherwiae,  the  presumption  ia  that  it  was  valid.  Farmers'  Loan  <fc 
Truat  Co.  v.  Curtia,  7  N.  Y.  466;  Chautauqua  Co.  Bank  v.  Rlalev,  19  N.  Y,  869;  De- 
Groff  T.  Am.  Linen  Thread  Co.  21  N.  Y.  124,  rey'g  24  Bai-b.  875. 

*  Howard  t.  Boorman,  17  Wise.  469. 

'  Caaes  cited  in  laat  note  but  one.  And  theae  preanmptiona  are  applied  to  foreign 
corporationa.  N.  Y.  Floating  Derrick  Co.  t.  K.  J.  OU  Co.  8  Duer,  648;  »tar  Briok 
Co.  T.  Ridadale,  86  N.  J.  L.  229. 
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impeaching  the  transaction,  to  show  that  the  circumstances  giv- 
ing validity  to  the  exercise  of  the  power  did  not  exist.^  This 
nde,  however,  relates  to  the  legality  of  the  power,  and  does  not 
supply  the  want  of  evidence  that  the  oflScer  or  agent  who  as- 
sumed to  exercise  the  power  was  authorized  by  the  corporation 
to  do  so.' 

III. — CONTEACTS  BY  A  COEPORAIION. 

31.  Implied  Promises.'] — ^When  a  corporation  acts  within  the 
scope  of  the  legitimate  objects  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents  are  express  promises  by  the 
corporation ;  and  upon  all  duties  imposed  upon  them  by  law,  and 
upon  all  benefits  conferred  at  their  request,  the  law  implies  the 
same  promises  of  the  principal  as  in  the  case  of  an  individual.' 
To  sustain  an  action  for  services,  or  goods  sold,  or  the  like,  it  is 
not  necessary  to  show  that  the  directors,  at  a  formal  meeting, 
authorized  or  ratified  the  employment  or  order.  It  is  enough  to 
show  either,  1.  that  the  officer  or  ageut  who  made  the  engagement 
did  so  within  the  scope  of  his  duty  or  authority ;  or,  2.  that  the 
engagement  was  performed  with  the  knowledge  of  the  directors, 
and  they  received  its  benefit  without  objection.*  The  law  raises 
the  same  presumption  as  to  assent,  &c.,  against  corporations  as 
against  natural  persons ;  and  in  such  a  case,  where  the  corporation 
have  enjoyed  performance,  they  will  be  presumed  to  have  ratified 
the  contract,  and  will  not  be  permitted  to  deny  the  authority  of 
the  agent.* 

32.  Simple  Contracts  in  Writing,'] — The  unsealed  contracts  of 
corporations  are  often  made  by  the  adoption  of  a  resolution,  com- 
municated to  and  accepted  by  the  other  party.  A  contract  in 
this  form  is  a  sufficient  memorandum  to  satisfy  the  statute  of 
frauds  as  against  the  corporation,  if  the  minutes  of  the  corpora- 
tion, signed  by  the  clerk,  contain,  either  expressly  or  in  part  by 
reference  to  other  documents,  the  terms  agreed  on.*  Where  the 
contract  is  made  in  such  a  mode,  the  writing  should  be  deemed 
within  the  rule  requiring  it  to  be  produced  as  the  best  evidence  of 
its  contents,  or  accounted  for;'  and  the  rule  forbidding  parol  evi- 
dence to  vary  a  writing,  as  between  the  parties  to  it,  applies. 


>  And  the  better  opinioo  is,  that  if  the  contract  is  only  collaterally  in  question, 
and  the  party  impeaching  it  is  not  the  one  sooght  to  be  chars^ed  un  it,  he  cannot  do 
even  that.    Farmers*,  Ac.  Bank  v.  Detroit,  <kc.  R.  R.  Co.  17  WIbc.  8T2,  Ijixon,  J. 

*  See  Partridge  v.  Badger,  25  Barb.  146. 

*  Dunn  V.  Rector  of  St.  Andrews,  14  Johns.  118. 

^  Booker  y.  *Eagle  Bank,  <bc.  80  N.  Y.  86,  and  cases  cited. 

*  Fister  v.  La  Rue,  15  Barb.  823. 

*  Argus  T.  Mayor,  Ac.  of  Albany,  66  N.  Y.  496,  affi'g,  in  effect,  7  Lans.  264 ;  and 
see  22  Ohio  St.  451. 

*  Whitford  v.  Tatin,  10  Bing.  396.  Contra,  where  the  proposal  does  not  contain 
all  the  terms,  and  is  modified  on  a  parol  acceptance.  Pacific  Works  v.  I«Iewhali,  84 
Conn.  67. 
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Where  a  formal  infltmment  is  execnted  without  seal,  BncH  aa 
an  afisignment,  or  a  note  or  bill,  there  must  be  some  evidence  of 
the  anthority  of  the  person  executing  it.  To  prove  a  sale  which 
is  not  a  transaction  in  the  ordinary  course  of  business  of  the  cor- 
poration— e.  g.^  an  executory  contract  to  sell  bonds  of  the  com- 
pany,* or  to  cancel  a  mortga^  without  consideration,^  the  author- 
ity of  the  officers  will  not  be  presumed.  A  power  of  attorney 
frona  the  president  is  not  enough.  The  president's  authority 
must  be  shown.  If  there  is  a  bowl  of  directors,  authority  from 
them  is  presumptively  enough.'  If,  however,  the  statute  pro- 
vides that  speciiied  officers  shall  sign  the  contracts  of  the  cor- 
poration, their  signatures  are  presumptive  evidence  that  such 
contract  is  the  act  of  the  corporation.^ 

33.  Sealed  Instruments.'] — An  instrument  executed  under  the 
seal  of  a  corporation  may  be  put  in  evidence  without  further 

5 roof,  if  it  has  been  proved  or  acknowledged  as  required  for  a 
eed  of  lands  to  be  recorded ;  and  if  it  has  been  also  recorded, 
imder  the  statute,  the  record  or  a  certified  copy,  according  to  the 
statute,  is  equallv  admissible  as  the  ori^al.^  This,  as  in  the 
case  of  a  deed  of  an  individual,  raises  a  legal  presumption  that 
the  seal  was  the  seal  of  the  corporation,  and  that  it  was  affixed 
by  its  authority,*  even  where  the  law  requires  express  authority 
from  the  corporation  or  board  to  sanction  the  grant  in  question* 
But  this  presumption  is  rebutted  by  an  admission  or  proof  that 
the  act  was  not  authorized  nor  ratified  by  the  board,  and  in  such 
case  it  is  void,"  unless  the  use  of  a  seal  was  unnecessary  and  super- 
fluous. If  the  instrument  is  not  thus  authenticated,  the  seal 
(unless  it  be  that  of  a  domestic  municipal  corporation  which  the 
court  mav  judicially  notice)  •  must  be  proved  to  be  genuine,  by 
calling  either  one  who  saw  it  affixed,  or  equally  well  any  one 
who  knows  the  seal.*  But  the  testimony  of  a  witness  that  he  had 
been  told  by  corporate  officers  that  it  was  the  seal  of  the  corpora- 
tion, is  not  enough.*' 

The  seal  being  thus  proved,  upon  a  corporate  deed  regular  on 
its  face,  and  apparently  executed  in  due  form,  the  law  presumes 

^  Ang.  <fr  A.  on  C.  §§  297-299 ;  Titus  v.  Cairo,  Ac.  R.  R.  Co.  87  K.  J.  L.  102. 
»  Smith  V.  Smith,  117  Mass.  72. 

*  See  Hoyt  v.  Thompson,  6  N.  T.  820 ;  8  Bosw.  267,  285.  But  the  power  is  now 
often  presumed  in  favor  of  third  persons  dealing  in  good  £uth. 

*  Bronsox,  J.,  Gillett  v.  Campbell,  1  Den.  620. 

»  Lovett  V.  Steam  Mill,  Ac.  Co.  6  Paige,  60 ;  Kelly  t.  Calhoun,  U.  8.  Supm.  Ct. 
17  Alb.  L.  J.  66 

*  Id. ;  Chamberlain  t.  Bradley,  101  Mass.  188,  s.  c.  8  Am.  R.  831 ;  Sheehan  r. 
Davis,  17  Ohio  St  671,  681. 

'  Hoyt  V.  Thompson,  6  N.  T.  886 ;  19  Id.  207 ;  Eureka  Co.  v.  BaUey.  11  Wall  491. 

*  The  court  does  not  judicially  notice  the  seal  of  a  foreign  corporation.  Ang.  A 
A.ODCorp.  201,  J  216. 

*  Jackson  t.  Fratt,  10  Johns.  881 ;  Ai^.  A  A.  on  Corp.  200,  §216;.  Moims  ▼. 
Thornton,  8  T.  R.  807 ;  Brounker  t.  Atkyns,  Skinn.  2,  cited  in  Rose  K.  P.  146 ;  Finch 
T.  Gridley,  26  Wend.  469. 

i«  Moises  V.  Thornton,  above. 
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ihat  the  deed  was  execnted  and  the  seal  affiiced  by  competent  an- 
thority  from  the  corporation,*  Hence,  alike  where  the  deed 
bears  a  due  certificate  of  acknowledgment,^  &c.,  and  where  the 
seal  is  proved  or  judicially  noticed,"  the  law  presumes  that  the 
deed  was  duly  executed  and  the  seal  affixed  by  a  competent 
authority  in  pursuance  of  whatever  power  the  corporation  has, 
or  may  DC  presumed  to  have,*  to  convey;  and  it  is  not  neces- 
sary for  the  party  claiming  under  the  instrument  to  produce 
the  resolution  or  by-law  ffiving  authority,  but  the  burden  is  on 
the  party  resisting  it  to  snow  that  the  officers  signing  were  not 
authorized  to  convey,  or  that  those  having  custody  of  the  seal 
were  not  authorized  to  affix  it.^  If  the  seal  is  an  ordinary  one, 
not  the  distinctive  seal  of  the  particular  corporation,  some  evi- 
dence must  be  adduced  (if  the  seal  is  necessary  to  the  instru- 
ment), that  it  was  used  as  a  corporate  seal,  and  that  the  instru- 
ment was  executed  by  the  proper  officers  by  authority  from  the 
board  or  corporation;*  and  tnis  will  admit  the  deea.''  A  cor- 
porate seal,  undisputed,  is  prima  facie  evidence  that  the  deed 
IS  that  of  the  corporation/  The  facts  necessair  to  show  au- 
thority on  the  part  of  the  agent  of  execution,  whoever  he  may 
be,  may  always  be  proved  by  extrinsic  evidence,  and  always  by 
parol,  unless  it  appears  that  the  best  evidence  is  in  writing,  or 
the  statute  requires  the  corporation  to  give  written  authority. 
Where  a  conveyance  is  made  by  a  corporation,  the  grantee's  at- 
torney usually  requires  a  certified  copy  of  the  resolution  author- 
izing its  execution,  and  this,  if  preserved,  affords  convenient 
Srimary  evidence  as  against  the  corporation,  and  secondary  evi- 
ence  as  against  others,  of  authority,  where  direct  proof  of 
authority  is  necessary.  Proof  of  the  seal  on  an  instrument,  pro- 
duced by  one  claiming  under  it,  is  sufficient  proof  of  delivery, 
unless  it  appears  that  affixing  the  seal  was  not  intended  as  a  com- 
plete execution.®  The  officer  or  agent  who  signs  on  the  part  of 
the  corporation,  though  expressly  to  "  attest "  the  instrument,  is 
not  deemed  a  subscribing  witness  who  must  be  called,  xmless  the 


1  Whitney  v.  Fnion  Tnwt  CJo.  60  N.  Y.  576 ;  Hoyt  y.  ThompsoD,  6  N.  Y.  820 ; 
BoBO.  N.  P.  147,  aod  cases  cited. 

*  Johnson  y.  Bnsb,  3  Barb.  Ch.  289. 
»  2  Dill.  M.  C.  550,  §  450. 

^  Paragraph  80,  aboye. 

*  Same  authorities.  For  a  stricter  rale,  see  People  ex  rd.  Town  of  Rochester  y. 
Deyoe,  2  Sapm.  Ct.  (T.  ^  C.)  142.  Proof  that  the  seal  was  affixed  by  the  piinter  of 
corporate  bonds,  by  direction  of  the  proper  officers,  who  afterward  siznea  and  de- 
livered the  bonds,  is  sufficient  Royal  Buik  y.  Grand  Junction  R.  R.  Co.  1  Withr. 
Corp.  Cos.  644.  &  o.  100  Maes.  414. 

*  Miners'  Ditch  Co.  y.  Zellerbach,  8t  Cal.  548,  a.  o.  1  Withr.  Corp.  Cas.  260,  284, 
•nd  cases  cited. 

*  Phillips  y.  CK>ffee,  1^  ID.  164,  and  cases  dted ;  Christie  y.  Gage,  2  Snpm.  Ct  (T. 
A  C.)  844. 

*  St.  John's  Church  y.  Steinmetx,  18  Pa.  St  278. 

*  Ang.  A  A.  on  Corp.  202,  g  227. 
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intent  is  dear  that  lie  signed  not  on  the  port  of  the  corporation, 
but  &B  an  indifferent  witness.* 

34.  CorpcTcUe  Acceptance  of  Deeds^  dkc,"] — ^The  acceptance  of 
a  bond  or  deed  to  a  corporation  may  be  presumed  from  the  fact 
that,  after  it  was  submitted  to  the  board  for  approval,  it  was  re- 
tained by  the  corporation,  and  acted  on — as,  lor  instance,  in  the 
case  of  a  cashier's  bond,  where  the  cashier  was  permitted  to  enter 
upon  or  continue  in  the  discharge  of  his  duties — and  the  fact 
that  it  was  presented  to  and  approved  by  the  board  may  be 
established  by  paroL^ 

35.  Contract  Ainhiguous  as  to  Party.'] — ^The  act  or  contract 
of  an  agent  of  a  corporation  does  not  derive  its  eflScacv  to  bind  or 
to  benefit  the  corporation,  from  professing  on  its  face  to  have 
been  done  in  the  exercise  of  the  agency.'  If  upon  the  face  of  the 
instrument  there  are  indications  suggestive  of  agency, — such  as 
the  addition  of  words  of  office  or  agency  to  the  signature,  or  the 
imprint  of  the  corporate  title  on  the  paper, — parol  evidence  is 
competent  to  show  who  the  parties  intended  should  be  bound  or 
benefited/  And  even  where  the  contract  bears  no  such  sugges- 
tion on  its  face,  the  rule  as  now  generally  received  is  that  parol 
evidence  is  competent  either  in  ravor  of  or  against  the  corpora- 
tion (except,  perhaps,  when  the  instrument  is  a  specialty) ;  but 
that  it  is  not  competent  for  the  purpose  of  exonerating  the 
signer  from  personal  liability  if  the  other  party  to  the  instru- 
ment chooses  to  hold  him  personally  liable,^unle8S  there  is  evi- 
dence that  the  signer  was  duly  authorized  to  contract  for  the 
corporation,  and  that  credit  was  actually  given  to  the  corporation 
alone.*  If  a  seal  is  not  essential  to  the  validity  of  the  act,  the 
authority  of  the  agent  may  be  proved  by  oral  evidence,'  or  by 
proof  01  ratification,  e.  g.^  the  payment  of  an  instalment  pursuant 
toit.« 

IV. — TOBTS  BY  A  GOBPORATIOK. 

86.  FoLm  Mepreaentaiiona  hy  Meeting,'] — Fraudulent  repre- 
sentations by  the  corporate  body  may  be  proved  by  evidence  that 
an  official  report,  containing  material  misrepresentations  of  fact 
as  to  the  affairs  of  the  corporation,  was  presented  to  a  public  and 
general  meeting  of  the  corporators,  by  a  board  or  committee  act- 
mg  in  the  course  of  its  duty,  and  eitner  that  it  was  tacitly  sanc- 

>  Compare  DeffeU  v.  White,  L,  R.  2  C.  P.  144 ;  Kelly  v.  Calhoun,  IT.  8.  Supm.  CI 
n  Alb.  L.  J.  M. 

*  Bank  of  U.  8.  v.  Dandridge,  19  Wheat.  64 ;   GraTes  y.  Lebanon  Nat  Bank,  10 
Bosh  <Ky.)  tS,  a.  a  19  Am.  R.  60,  and  caaes  cited. 

s  Meefa.  Bk.  t.  Bank  of  Columbia,  5  Wheat.  826. 
^  Id.;  Voter  t.  Lewi%  86  Ind.  288,  and  cases  cited. 

*  S  Tayl.  Ev.  §  1064;  Brigga  t.  Partridge,  64  N.  T.  867. 

*  See  An<^.  <k  A.  on  Corp.  299,  %  294. 

^  Bee  paragraph  29,  above,  and  48,  below. 

*  Spraka  Comipany  t.  Bailey  Company,  11  Wall  491. 
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tioncd  by  the  meeting  and  subsequently  circulated  by  the  direct- 
ors for  the  benefit  of  the  company/ or  that  it  was  expressly 
adopted  by  the  meeting  and  put  forth  to  the  public,  even 
although  no  vote  to  publish  it  were  passed.*  But  the  mere  ac- 
ceptance of  a  false  communication  from  an  officer  or  servant,*  or 
a  vote  "  accepting"  a  report  of  a  committee,  does  not  alone  make 
the  statements  in  it  representations,  or  even  admissions,  compe- 
tent against  the  corporation.* 

37.  Frauds  hy  DirectorSy  dkcJ] — ^It  has  been  held  that  fraud 
by  the  board  of  directors,  or  by  the  managing  agent,  may  be 
proved  under  an  allegation  of  fraud  committed  by  the  corpora- 
tion, if  the  act  be  such  as  to  bind  the  company."  Fake  repre- 
sentations in  correspondence  or  otherwise  by  officers  or  agents  of 
a  corporation,  if  brought  home  to  the  corporation  as  its  act,  will 
sustain  the  allegation,  and  the  large  latitude  given  to  the  admis- 
sion of  evidence  bearing  on  a  question  of  fraud  is  allowable 
against  a  corporation  as  well  as  against  individuals.* 

38.  Liability  for  Wrongs  hy  Officers  or  A  gents  J\ — To  render  a 
corporation  liable  for  a  tort  committed  by  its  omcers  or  agents, 
it  is  not  necessary  to  show  that  the  corporation  was  authorized  to 
do  the  act,"^  but  it  must  be  shown  that  he  by  whom  it  was  done 
was  at  the  time  engaged  in  the  business  of  his  office  or  agency,  and 
acting  within  its  scope.  In  these  respects,  the  evidence  to  charge  a 
corporation  with  a  fraud  of  its  agent  or  officer  depends  on  the  gen- 
eral principles  of  agency.*  If  the  act  is  such  that  had  it  been 
done  without  malice,  the  corporation  would  have  been  bound  by 
it  (as  in  case  of  a  prosecution  instituted),  or  would  have  been  lia- 
ble for  injury  resulting  (as  in  case  of  a  carrier's  breach  of  duty), 
it  is  no  defense  for  the  corporation  to  show  that  it  was  the  wiUiul 
and  malicious  act  of  the  agent  or  servant.* 

V. — ^Meetikos  and  By-laws. 

39.  Evidence  of  lieguiarity  of  Meetings^ — ^When  the  books 
are  competent,  an  entry  in  the  usual  form,  that  after  due  notice" 

>  Nat  Exch.  Bk.  t.  Drew,  2  Mncq.  H.  L.  108,  s.  c.  82  Eng.  L.  A  Eq.  1 ;  New 
Brunswick,  Ac.  To.  9  Ho.  of  L.  Cas.  711. 

*  Green's  Brice*s  Ultra  V.  245,  citing  Re  Nat.  Patent  Steam  Fuel  Co.  4  Drew.  629. 

*  Bui-na  Y.  Pennell,  2  H.  L.  Cas.  497. 

*  1  DiU.  M.  C.  857,  §  242. 

■  Glamorganshire  Co.  v.  Irvine,  4  F.  A  F  947;  Barwick  v.  English  Joint  Stock 
Bank,  L.  R.  2  Ex.  (Oh.)  259;  Mackay  y.  Com.  Bk ,  L.  R.  5  C.  P.  894,  b.  p.  King  y. 
Fitch,  2  Abb.  Ct  App.  Dec.  508 ;  and  i«ee  21  N.  Y.  288. 

*  See  Butler  v.  Watkins,  13  Wall  464 ;  Marigny  v.  Union  Bank,  5  Rob.  (La.)  854 ; 
tJpton  Y.  Englehardt,  8  Biss.  848. 

'  N.  Y.  A  New  Haven  R.  R.  Co.  y.  Schuyler,  84  N.  Y.  80,  affi'g  88  Barb.  634. 

*  Id. ;  Hunter  y.  Hudson  River  Iron  Co.  20  Barb.  607 ;  and  see  46  N.  Y.  23. 

*  Weed  v.  Panama  R.  R.  Co.  17  N.  Y.  862.  affi'g  6  Duer,  196,  and  cases  cited; 
Green's  Brice's  Ultra  V.  266.  nn.  *,  f.  Compare  An?.  A  A.  Corp.  §  888;  1  Redt 
Rw.  5'S8,  and  Rounds  v.  Delaware,  Ac.  Co.  64  N.  Y.  183. 

'^  The  principle  that  in  certain  cases  the  proceedings  of  a  meeting  nre  not  valid 
without  due  notice  of  the  meeting,  is  confined  to  meetings  of  the  corporate  body,  and 
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the  members  met,  Imports  that  the' statutory  qnomm  was  pres- 
ent ;  ^  and  from  a  record  stating  a  proceeding,  but  silent  as  to  the 
mode  of  it,  the  law  presumes  that  the  le^  mode  was  pursued.' 
It  has  generally  been  held  that  to  prove  the  action  of  a  board  or 
committee,  there  should  bo  evidence  that  there  was  a  meeting  of 
the  committee,  and  that  those  who  signed  the  report  were  to- 
gether when  they  signed  it,  or  that  the  absent  members  had  no- 
tice of  the  meeting,  or  an  opportunity  to  be  present  ;•  but  in  the 
case  of  private  corporations  this  rule  is  more  or  less  relaxed, 
according  to  the  common  usages  of  corporate  business  within  the 
jnrisdiction.* 

40.  Acts  by  Parol,'] — The  acts  of  a  private  corporation,  or  of 
its  board  or  committee,  may  generally  be  proved  by  parol  testi- 
mony of  a  witness,*  even  where  the  statute  requires  a  fair  and 
regular  record  of  proceedings  to  be  kept,*  or  declares  the  books 
to  be  evidence,  if  it  does  not  declare  them  to  be  exclusive  evi- 
dence of  the  proceedings,^  for  acts  even  so  formal  as  a  by-law  or 
regulation  may  be  adopted  without  written  evidence  oi  a  vote,' 
and  when  so  adopted  tney  may  be  proved  by  direct  evidence,  or 
inferred  from  circumstances,  even  if  there  be  written  records  of 
other  acts ; '  and  the  fact  that  no  record  was  made  of  the  act  in 
question  may  be  proved  by  calling  the  keeper  of  the  record,  with^ 
out  producing  or  accounting  for  tne  book.**  o^^vv^n^^     3  W*uu.  »ij 

does  not  extend  to  meetiDgs  of  directors  and  committees.  Samuel  t.  Holladay, 
Woolw.  C.  C.  400,  B.  o.  1  Witlir.  Corp.  Caa,  145.  And  due  notice  of  a  meeting  of  the 
oorporatora,  if  not  in  issne,  may  be  presamed,  against  the  corporation  and  those 
daunlng  under  them.  Cobleigh  y.  Tonnf ,  15  N.  H.  498.  For  requisites  of  proof  of 
notice,  where  the  action  of  the  meeting  is  directly  and  not  collaterally  in  question, 
see  Green's  Brice's  Ultra  Y.  860-355;  People  t.  Bacheler,  22  N.  Y.  128,  afB'ff  28 
Barb.  810;  Atlantic  Fire  Ins.  Co.  t.  Sanders,  Se  N.  H.  269  ;  Clark  y.  WardwelX  56 
Me.  61. 

1  Commonwealth  r.  Woelper,  8  Serg.  <k  R.  82 ;  Grays  t.  Tompike  Co.  4  Rand. 
578 ;  and  see  8  Allen,  21 Y;  15  N.  H.  502. 

<  Hathaway  y.  Addison,  48  Me.  440 ;  and  see  2  B.  Monr.  lYY. 

»  See  City  of  Troy  v.  Winters,  2  Hun,  63. 

«  See  BeBonelirs  Telerraph  Co.,  L.  R.  12  Eq.  246 ;  Bradstreet  y.  Bank  of  RoyaU 
ton,  42  Yt  128,  cited  in  Field  on  Corp.  256, §  237,  n.;  Edgerly  y.  Emerson,  28  N.  H.  566. 

*  Bk.  of  Lyons  y.  Demmon.  Hill  6t  D.  Supp.  898 ;  Am.  Ins.  Co.  y.  Oakley,  9  Paisj^e, 
496 ;  rartridfips  y.  Badeer,  25  Barb.  146,  and  cases  cited.  See  also  on  this  sabject, 
31  How.  SI  Tr.  678.  Jted  in  1  PhilL  £y.  591 ;  R.  y.  Hant,  8  B.  <k  Aid.  666. 

*  Bank  of  U.  S.  y.  Dandridcre,  12  Wheat.  64,  Stobt,  J. 

^  Inglis  y.  Great  N.  Rw.  Co.  16  Eng.  L.  <k  Eq.  56,  s.  o.  1  McQ.  H.  L.  112, 119, 
Ld.  St.  Lkohauds;  MagQl  y.  Kauffinan,  4  Serg.  A  R.  817;  Ang.  A  A.  Corp.  159, 
§  186 ;  Waters  y.  Gilbert,  8  Cnsh.  81.  Contra,  in  case  of  a  mnnicipal  oorporation, 
GUbert  y.  City  of  Kew  Hayen,  40  Conn.  102. 

*  See  paragraphs  56-58. 

*  Lockwood  y.  Mechanics^,  d^o.  Bk.  9  R.  I.  808,  s.  o.  11  Am.  R.  253,  and  cases 
cited;  U.  S.  Bank  T.  Bandiidge,  12  Wheat.  64.  Where  there  ^re  no  boolm  to  resort 
to.  clear  and  satiafieu^ry  eyidence  of  another  sort  should  be  required.  Shaw,  Ch.  J., 
Central  Tompike  Corp.  y.  Yalentine,  10  Pick.  142. 

I*  Smith  T.  Richards,  29  Conn.  232,  248.  Otherwise,  perhaps,  where  the  eyidence 
is  offered  by  the  corporation.  "We  must  take  notice  of  a  usage  sojreneral  as  that  of  a 
church  to  keep  a  record.**  Shaw,  Ch.  J.,  Sawyer  y.  Baldwin,  1  FLck.  492 ;  and  see 
Harraguuett  Bank  v.  Atlantic  SUk  Co.  8  Mete.  287. 


40'  ACnONS  BY  ASTD  AGAmST  00BP0RATI0N3. 

41.  Pleading  JSy-lawSy  <&c.] — The  conrts  refuse  to  notice  ju- 
dicially the  by-lawB  of  a  private  corporation,^  and  onder  the  new- 
practice  they  should  be  pleaded,  whenever  directly  in  question, 
as  the  foundation  of  an  action  or  defense.^  Kor  do  the  courts, 
unless  it  be  those  of  the  municipality,  judicially  notice  the  ordi- 
nances of  a  municipal  corporation,  if  not  directed  by  law  to  do  so. 
Therefore,  such  ordinances,  when  sought  to  be  enforced  by  ac- 
tion, or  when  set  up  by  the  defendant  as  a  protection,  should  be 
set  out  in  the  pleading.  It  is  not  sufficient  that  they  be  referred 
to  generally  by  the  title  or  sections.* 

42.  Procf  of  ByA/JAJoa^ — ^By-laws  or  ordinances  of  a  munici- 
pal corporation  will  be  usually  proved  pursuant  to  statute,  by 
producmg  the  volume  in  which  they  are  officially  published,  or 
by  a  certified  copy.*  Where  they  are  proved  by  production  of 
the  minutes  of  the  common  council,  the  mayor's  approval  must 
be  also  shown.'  By-laws  adopted  by  other  than  mumcipal  corpo- 
rations are  valid,  although  no  written  record  of  the  vote  of  adop- 
tion was  made ;  and  hence  they  may  be  proved  by  production  of 
the  original  book  or  paper,  with  indirect  evidence  of  adoption, 
such  as  that  they  have  been  handed  down  from  officers  to  succes- 
sors, and  always  acted  on  as  the  rule  of  the  corporation.*  When 
collaterally  relevant,  parol  proof  is  usually  allowed,  without  pro- 
duction 01  the  written  form,  especially  if  no  question  is  made  as 
to  the  terms  of  the  writing ;  and  juries  have  been  allowed  to 
infer  the  existence  of  a  supposed  by-law.  or  the  repeal  of  an  act- 
ual one,  from  long  usage/ 

VI. — AirrHORrrT  of  Officers,  Agents  and  Members. 

43.  Efoidence  of  Appointment  qf  Officers  and  Agents,']-^ 
Where  the  title  to  office  or  agency  is  involved  only  as  incidental 
to  the  right  or  liability  of  the  corporation  growmg  out  of  the 
acts  of  the  officer  or  agent,  it  may  be  proved  not  only  by  the  cor- 
porate record  of  election,  if  any,  but  equally  well  by  parol  testi- 
mony, either  going  directly  to  the  fact  of  election,  or  showing 
that  the  person  in  question  acted  as  such  and  was  generally  re- 
puted BO  to  be.  Proof  of  such  facts  by  the  adverse  party  throws 
irpon  the  corporation  the  burden  of  disproving  the  alleged  au- 
Ihority.^    General  reputation  is  not  enough  alone,  except  perhaps 

>  Ttnmgs  T.  RanBom,  81  Barb.  49. 

*  Oompare  Atlantio  Fire  Ins.  Co.  r.  Banders,  86  N.  H.  262. 

*  1  Dili  M.  G.  16X  and  cases  cited;  486,  §  846. 

*  N.  Y.  Code  of  av.  Pro.  §  941 ;  Howell  v.  Rnggles,  5  N.  Y.  444;  1  E.  D. 
Bmiih,  898 ;  Porter  ▼.  Waring,  2  Abb.  New  Cas.  280. 

*  Kennedy  y.  Newman,  1  Sandf.  IS*!, 

*  Union  Bank  ▼.  Ridgeley,  1  Har.  <fr  O.  824. 

*  Ang.  <k  A.  Corp.  858,  g§  828,  829 ;  p.  894,  §  868. 

*  Posey  T.  N.  J.  K.  R.  Co.  14  Abb.  Pr.  N.  S.  441.  In  tbe  absence  of  any  statute 
makinff  record  evidence,  a  witness  havinff  personal  knowledge  may  testify  as  to  who 
were  £e  stockholders  at  a  given  time.  Tyng  t.  U.  S.  biwmarine,  do.  Co.  1  Hon, 
161. 
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in  case  of  a  pnblic  officer.*  But  with  evidence  that  the  corpora- 
tion had  held  him  out  as  its  officer,  or  permitted  him  to  assume 
the  office  without  objection,  or  had  ratined  his  acts  as  such,^  it  is 
sufficient  jtHtw a ya<?t^  evidence;  and  slight  evidence  is  allowed 
in  the  case  of  subordinate  officers  and  servants.* 

Evidence  that  officers  acting  as  such,  and  recognized  by  the 
corporation  or  board,  had  no  regular  or  valid  title  to  the  office, 
does  not  avail.  Even  when  the  question  is  of  their  right  to  sue 
in  the  name  of  the  corporation,  defendant  cannot  sustain  an  ob- 
jection to  their  right  of  recovery,  on  the  ground  that  they  are  not 
suc^  officers,  de  jtire^  without  evidence  that  the  State  has  pro- 
ceeded to  a  judgment  of  ouster  against  them.^ 

M.  Evidence  of  Etpress  Authority.'] — The  power  of  an  agent, 
for  whatever  purpose,  may  be  proved  by  a  vote  or  resolution 
without  the  seal.*  The  familiar  rule  by  which  a  sealed  power  is 
required  to  authorize  an  agent  to  execute  a  sealed  instrument| 
does  not  apply  to  a  power  conferred  by  a  corporate  vote. 

45.  Implied  scope  of  A^Uhority,'] — Acts  done  by  the  directors^ 
which  required  the  sanction  of  a  meeting  of  the  corporation,  may 
be  sustained  b^  proof  of  lapse  of  time  and  no  dissent  on  the  part 
of  the  corporation,  or  from  their  not  producing  the  record  of  the 
proceedings  had  at  the  meeting  where  action  should  have  been 
taken.*  upon  similar  principles,  acts  of  an  officer  or  agent  may 
be  sustained  by  proof  that  they  are  such  as  he  has  usually  and 
customarily  performed.  It  is  a  general  principle,  applicable  to 
open  and  ordinaiy  acts  in  the  course  of  the  corporate  business, 

>  Nbliov,  J.,  Clark  t.  Farmerflf  Woolen  Mann!  Co.  16  Wend.  260 ;  Litchfield  Tron 
Co.  T.  Bennett,  7  Cow.  284.  W  hef  e  the  authority  of  an  officer  of  a  pnhllc  corporation 
oomea  incidentally  in  question  in  an  action  in  which  he  is  not  a  party*  it  Is  aufiicient 
to  show  that  he  was  an  acting  officer,  and  the  re^pilarity  of  hia  appointment  or  elec- 
tion cannot  be  made  a  question.  Proof  that  he  ia  an  acting  officer  is  prima  fae'iB 
eridence  of  hie  election  or  appointment,  aa  well  as  of  his  having  duly  qualified.  But 
if  proof  of  a  dne  election  or  appointment  is  alone  relied  on,  each  elec&on  or  i4>point- 
ment  must  he  legally  establisned.    1  Dill.  M.  C.  296,  note,  and  cases  cited 

*  Thus  the  authority  of  an  officer  or  agent  to  draw  bills,  may  be  proyed  by  show- 
ing a  report  to  the  board,  adopted  by  it,  containing  a  statement  of  the  drafts.  Parb- 
riiee  r.  ijad^r.  26  Barb.  178. 

^  Thus  it  IS  sufficient  proof  of  the  employment  of  the  plaintiff  aa  enf^eer  of  a  cor- 
poration, to  show  that  he  was  recognixed  and  consulted  oy  the  officers  of  the  com* 
pany  aa  its  agent,  and  that  his  plans,  <lkc.  were  accepted  nnd  acted  upon.  2  Greenl. 
JSv.  iSth  ed.  8Y,  note,  citing  Moline  Water  Power,  Aa  Co.  y.  ^ichol^  26  HI.  90. 

So  the  presence  of  a  servant  on  a  steamer  ia  some  evidence  of  his  employment 
there.  Svenson  v.  Pacific  Mail  Steamship  Co.  67  N.  Y.  108.  The  dress  of  a  railroad 
brakeman  indicates  hla  character  as  such.  Hughes  r.  N.  T.  <fe  N.  U.  R.  R.  Co.  86 
Snper.  Ct  (J.  AS.)  222.  Appearance  of  clerk  belund  desk  is  some  evidence  of  agency. 
LeaUe  v.  Knickerbocker  Ins.  Co.  68  N.  T.  27,  affi'g  2  Uno,  616.  Person  at  work  on 
locomotive,  with  his  coat  off,  presumed  a  servant  of  the  company,  McCoon  v.  N.  T. 
Central,  66  Barb.  888. 

*  Trustees  of  Yemon  Soc.  r.  I&Ub»  6  Cow.  28 ;  All  Saints  Church  v.  Lovett^  1 
Han,  198. 

*  Green's  Brioe^  XHtra  Y.  865,  n.  *,  and  cases  elted.  For  the  rule,  that  one  deal- 
ing with  an  officer  may  be  charged  with  notice  of  limits  of  authority  in  the  by«lawi» 
^c  see  Dabney  v.  Stevens,  10  Abb.  Pr.  N.  S.  89,  a.  o.  2  Sweeny,  416w 

*  1  Bedt  on  Bw.  600  (8). 
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that  a  general  agency  is  defined,  not  bj^the  authority  which  thfe 
agent  or  oflBcer  receives  from  his  principal,  but  by  that  which  the 
latter  allows  the  former  habitually  to  assume  and  exercise.^  And 
this  principle  applies  to  the  officer  of  a  municipal  corporation, 
whose  duties  are  not  defined  by  law,  at  least  so  far  as  to  throw  on 
the  city  the  burden  of  disproving  authority.'  Hence  authority 
from  the  corporation  for  an  act  of  its  officer  may  be  proved  by 
showing  that  he  had  openly  exercised  the  power,  and  by  showing 
either  corporate  acts  from  which  it  must  be  inferred  that  the  cor- 
poration or  the  directors,  as  the  case  may  be,  must  have  contem- 


of  the  ordinary  powers  of  business  corporations  as  are  oy  common 
usage,  if  not  of  necessity,  exercised  by  means  of  officers  and 
agents — such  as  the  implied  power  of  a  trading  company  to  make 
buls  and  notes — the  law  presumes,  in  the  absence  of  evidence  to 
the  contrary,  that  general  authority  to  do  such  acts,  when  the 
exigencies  of  the  companv  require,  has  been  duly  vested  in  the 
person  who  has  been  held  out  as  their  agent  and  allowed  to  do 
such  acts.*  And  the  jury  may  presume  the  authority  in  such 
case,  for  an  act  done  opemy  in  the  usual  course  of  business  at  the 
office  of  the  company,  without  evidence  of  actual  knowledge  on 
the  part  of  the  company  or  directors,  or  of  express  ratification;' 
or,  where  knowledge  and  acquiescence  is  shown,  they  may  pre- 
sume the  authority  from  the  open  exercise  of  substantially  similar 
powers — ^for  example,  they  may  presume  authority  to  buy  gold 
from  the  usual  buying  of  exchange.' 

46.  Authority  implied  in  Title  of  Office,'] — In  the  absence  of 
any  other  evidence  oi  authority,  the  law  presumes  certain  limits 
as  marking  the  scope  of  the  authority  of  various  officers,  varying 
both  with  the  character  of  the  corporation,  and  the  public  and 
general  usages  of  corporate  business  within  the  jurisdiction.  It 
must  suffice  here  to  say  that  it  is  now  generally  agreed  that  in  the 
absence  of  any  statute  to  the  contrary,  the  president,  together 
with  the  secretary  or  cashier,  are  presumed,  in  favor  of  third  per- 
sons purchasing  in  good  faith  and  for  value,  to  have  power  to  con- 
vey property  of  the  corporation  in  its  name,  in  the  ordinary  course 
of  its  business.  Other  officers,  except  the  board  of  directors,  have 
not  this  power.    The  president  has  presumable  authority  to  direct 

'  Bridenbecker  t.  Lowell,  82  Barb.  9, 18,  Allxn«  J. 

•  HaU  V.  City  of  Buffalo,  2  Abb.  Ct  App.  Dec.  801. 

s  Olcott  v.  Oloffa  R.  R.  Co.  2Y  N.  T.  646,  559,  and  cases  cited. 

«  Narraganaett  Fk  y.  Atlantic  Silk  Co.  8  Mete.  289,  Shaw,  Ch  J.  So  tbe  anthority 
of  an  agent  to  disseize  so  as  to  acquire  an  adverse  possession  for  tbe  corporation,  and 
tbe  acceptance  of  his  act,  may  be  proved  by  the  acts  and  conduct  of  the  corporation, 
whether  manifested  by  it  collectively  or  through  its  officers,  agents,  tenants,  ac.  Ang. 
4b  A.  on  Corp.  169,  g  186. 

»  Conovcr  v.  Mut  Ins.  Co.  1  N.  Y.  292.     Contra,  1  Redf.  on  Rw.  590. 

•  Merchants'  Bank  v.  State  Bank,  10  Wall  104. 
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a  snit  to  be  brought ;  *  apd  so  has  the  treasurer  or  cashier,  npou 
things  in  action  standing  in  his  name  ss  such,'  or  intrusted  to  his 
management  in  the  ordinary  course  of  business.*  The  vice-presi- 
dent's authority  needs  some  evidence  of  usage  or  other  sanction.* 
A  clerk  acting  as  an  officer,  in  the  officer's  absence,  is  not  presumed 
to  have  any  other  powers  than  necessary  for  the  usual  and  ordi- 
nary business  in  his  temporary  service.*  The  powers  of  superin- 
tendents and  managing  agents  depend  too  much  upon  special  usages 
to  be  here  discussed.'  A  "  Jnancial  agent"  may  be  presumed  em- 
powered to  negotiate  a  loan,  but  not  to  state  an  account.'^ 

47.  Testimony  of  Officer  or  Agent."] — The  declarations  of  the 
officer  or  agent  cannot  suffice  to  show  the  existence  or  scope  of  his 
authority,®  but  he  may  be  called  as  a  witness  to  prove  it.  If  implied 
authority  is  essential  to  the  cause  of  action,  he  should  be  required 
to  state  the  facts  belied  on  as  raising  implied  authority,  and  should 
not  be  asked  whether  or  not  he  nad  authority  to  do  the  act  in 
question,  for  this  is  asking  for  a  conclusion.*  But  to  disprove  al- 
leged express  parol  authority,  the  testimony  of  the  president  that 
none  was  given,  is  competent.^^ 

48.  JRatificaiion,'] — Ratification  by  the  corporation  or  its  offi- 
cers may  be  proved  or  presumed  in  the  same  manner  as  in  case 
of  agencies  lor  natural  persons.  It  may  be  inferred  from  in- 
formal acquiescence  merely,  after  notice  of  the  facts.^^  Proof  of 
actual  intent  to  ratify  is  not  essential.^  And  an  express  ratifica- 
tion is  competent,  although  not  communicated.^  But  the  ratifica- 
tion may  be  rebutted  by  evidence  either  of  actual  mistake  or  of 
incomplete  knowledge  of  the  facts." 

Vn.  Admissions,  Dbolakations,  and  Notice. 

49.  Admissions  and  Declarations  of  Members.'] — The  admis- 
sions and  declarations  of  a  member  of  a  corporation,  even  if  made 
at  a  corporate  meeting,  are  not  competent  evidence  against  the 

*  American  InB.  Co.  v.  Oaklev,  9  Pai^e,  496 ;  Mamford  v.  Hawkins,  6  Den.  866. 

*  Howard  ▼.  Hatch,  29  Barb.'297. 

'  Bridenbeok«>r  y.  Lowell,  82  Id.  9.     Seo  many  of  the  conflicting  cases  on  the  im- 
plied powers  of  cashiers  collected  in  8  Am.  Law  kev.  612. 

*  Shimmel  v.  Erie  Hallw.  Co.  6  Daly,  896 ;  and  see  6  Bosw.  298. 
»  Totter  y.  Werobants'  Bank,  28  N.  '$'.  647. 

*  See  Abb.  Dig.  Corp.  tits.  Ai^nts,  Officers,  President,  <kc. 
'  Grant  y.  Franco-Egyptian  Bank,  Eng.  Ct  of  App.  1877. 

*  Stringham  y.  St.  Sicholas  Ins.  Co.  4  Abb.  Ct.  App.  Deo.  816. 

*  Proy.  Tool  Co.  y.  U.  S.  Manuf.  Co.  120  Mass.  86  ;   Shoi-t  Mountain  Coal  Co.  y. 
Hardy,  114  Id.  197. 

»»  Grayes  y.  Waite,  69  N.  Y.  161. 

"  Olcott  y.  Tioga  R.  R.  Co.  27  N.  Y.  646,  affi'g  40  Barb.  179 ;  People  ox  rel.  Smith 
y.  Flaj^,  17  N.  Y.  684,  rev'g  16  Barb.  603 ;  Hoyt  v.  Thompson,  19  N.  Y.  207 ;  Abb. 
Diff.  of  Corp.  tit.  Ratification. 
.    "  Hazard  y.  Spears,  2  Abb.  Ct.  App.  Dec.  863. 

»»  Dent  y.  N.  A.  S.  Co.  49  N.  Y.  890. 

^*  Owensboro  Sayings  Bank  v.  Western  Bank,  4  Law  A  Eq.  696.  and  cases  cited  ; 
47  N.  Y.  199. 


44  ACTIONS  BT  ASD  AGAINST  CORPORATIONS. 

corporation,  tinlesfi  made  concerning  some  transaction  in  wUcli 
sncn  member  was  the  authorized  agent  of  the  corporation  ;  ^  and 
in  ench  case  their  competency  depends  on  the  rules  applicable  to 
the  admissions  of  officers  and  agents. 

50.  Admissiana  and  Declarations  of  Officers  and  Agents  au- 
thorized to  speak.'] — ^Evidence  of  declarations  and  admissions  made 
by  officers  and  agents  of  corporations  is  competent  against  the  cor- 
poration in  two  classes  of  cases.  First,  when  the  declarations  were 
made  by  an  officer  or  agent  in  response  to  timely  inquiries  prop- 
erly addressed  to  him,  and  relating  to  matters  under  his  charge, 
in  respect  to  which  he  is  authorized  in  the  usual  course  of  busi- 
ness to  give  information.*  Upon  this  principle,  what  is  said  by 
the  proper  officer  or  agent  to  receive  and  act  on  a  demand  or  com- 
plaint— whether  it  be  the  secretary  or  treasurer  who  signed  a 
money  obligation,  and  to  whom  it  is  presented  for  payment ;  •  or 
the  general  superintendent  or  managing  agent  to  whom  complaint 
is  duly  made  of  a  nuisance  caused  by  the  company's  property,  or 
of  the  conduct  of  its  servants ;  *  or  by  the  proper  conductor,  bag- 
gage master,  or  station  agent,  on  inquiries  made  with  reasonable 
promptitude  for  lost  baggage  or  freight  ;^  or  what  is  said  upon  the 
like  inquiry  by  a  subordinate  to  whom  the  inquirer  is  referred  for 
information  by  the  principal  officer  of  the  department,*— is  com- 
petent against  the  corporation.  But  the  officer  or  agent  must  be 
one  having  the  duty  to  perform.  A  communication  by  an  officer 
of  what  others  have  done,  on  an  application  he  could  not  or 
would  not  act  on,  is  not  within  the  rule.^ 

51.  Admissions  and  Declarations  mads  as  part  of  ihs  JSes 
Gestm,] — Again,  the  declarations  and  admissions  of  omcers  and 
agents  may  also  be  proved  against  the  corporation  as  part  of  the 
res  gestm^  but  only  when  made  during  the  agency,  and  in  regard  to 
a  transaction  depending  at  the  ver^  tmie,  so  as  to  constitute  a  part 
of  the  act.*    They  cannot  be  admitted  on  this  ground,  if  suose- 

1  2  R.  S.  N.  Y.  40Y,  §  80;  Rbdfield,  in  1  GreenL  £y.  18th  ed.  206,  §  176;  1 
Phill.  Ev.  48Y,  note  134;  80  Me.  167. 

'  Thus,  in  a  hanlc's  action  on  a  note  held  hy  it,  an  admission  bv  the  president  that 
the  note  had  been  paid,  made  to  the  defendant,  in  consequence  of  an  <^xiunination  of 
flccountB,  caused  by  the  president's  asking  for  payment  and  the  defendant  insisting 
tliat  he  had  nlready  paid,  is  competent  evidence  for  the  defendant,  as  having  been 
made  while  acting  within  the  scope  of  a  banic  president's  ordinary  powers.  Bank  of 
Monroe  y.  Field,  2  11111, 446,  Nelson,  Ch.  J.  Compare  Uorrigan  v.  First  Nat  Bank, 
6  Reporter,  188. 

»  Pnsey  ▼.  N.  J.  Aa  B.  R.  Co.  14  Abb.  Pr.  N.  8.  441. 

<  McGenness  y.  Adriatic  Mills,  116  Mass.  177 ;  Maleeek  r.  Tower  Grore  R.  Co.  67 
Mo.  17. 

»  Morse  t.  Conn.  Riv.  R.  R.  Co.  6  Gray,  460. 

*  Gott  V.  Dinsraore,  111  Mass.  61. 

^  Bank  of  GraOon  t.  Woodward,  6  K.  H.  801 ;  Boper  t.  Buffalo,  Ac.  R.  R.  Co.  19 
Barb.  810. 

'  Anderson  y.  Rome,  <frc.  R.  R.  Co.  64  N.  T.  884,  and  cases  cited.  Compare  Nor* 
wich  Transp.  Co.  v.  Flint,  13  Wall.  8 ;  Baptist  Ch.  of  Brooklyn  y.  Brooklyn  Fire  Ins. 
Co.  28  K.  Y.  153 ;  Superintendent  of  Cortiand  y.  Buperinteadent  of  Herkimer,  4i 
N.Y.22. 
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qnentlj  made,  as  a  narrative  of  a  past  act,  even  though  they  relate 
to  the  official  duty  of  the  declarant,  or  were  intended  in  the  inter- 
est of  the  corporation.^  Hence  the  declarations  of  members  of  a 
board  or  committee  as  to  what  the  board  or  committee  have  done, 
are  not  competent.'  It  must  affirmatively  and  explicitly  appear 
that  the  deckration  was  made  at  the  time,  and  not  afterwards,  or 
its  reception  in  evidence  wilTbe  error.* 

52.  Admiwiona  and  Declarations  hefore  incorporation,']^ 
"Where  a  corporation  adopts  and  acts  on  the  negotiations  and  in- 
doate  contracts  of  the  promoters  who  formed  it,  their  acts  and  dec- 
larations, so  far  as  they  would  have  been  competent  against  them* 
selves,  are  competent  against  the  corporation.  So  where  a  corpora- 
tion is  formed  by  the  consolidation  of  other  companies,  thereby 
succeeding  to  their  rights,  the  previous  admissions  and  declara- 
tions of  the  previous  corporation  oindin^  on  itself  in  respect  to  such 
right,  are  competent,  though  slight  evidence  against  the  new  cor- 
poration.* Such  cases  are  not  redded  as  falling  within  the  prin- 
ciple applicable  to  assignor's  declarations,  for  there  is  an  identity 
oiinterest.'  The  new  organization  is  the  same  actual  entity  under 
a  new  legal  form. 

63.  JVbticc.'] — ^Notice  to  a  corporation  can  be  proved  by  show- 
ing notice  given  either,  1,  to  its  officer  or  agent,  who  was  at 
the  time  actmg  for  the  corporation  in  the  matter  in  question,  and 
within  the  range  of  his  authority  or  supervision ;  or,  2,  to  one 
whose  duty  it  was  to  receive  and  communicate  such  information 
to  his  principal ;  or,  3,  to  the  board  of  directors,  or  a  previous 
board  ;•  but  not  to  a  single  director,  unless  he  is  the  one  charged 
with  the  duty  to  be  affected  by^  the  notice,  or  acting  in  the  board 
at  the  time,  upon  the  matter  in  Question.''  For  tne  purpose  of 
proving  such  notice,  evidence  of  tne  declarations  and  admissions 
of  the  officer  or  agent  in  question  is  competent,  within  the  lim« 
its  previously  stated.® 


1  Ffni  ISat  BMnk  t.  Ooean  Nat  Btoik,  60  K.  T.  278. 

•  Soper  Y.  Ba&lo,  Ac  R.  R.  Co.  nboye ;  Jex  v.  Board  of  Education,  1  Haa,  157. 
Compare,  howeyer,  as  to  frand  promoted  by  Indiyidnal  membors,  Marig^ny  y.  Union 
Bank,  6  Bob.  (La.)  854. 

»  WhiUker  y.  8th  Ave.  R.  R.  Co.  61  N.  T.  299,  reVg  6  Robt  650. 
«  I'bil.  <fcc  R.  R.  Co.  Y.  Howard,  13  How.  U.  S.  838. 
»  flee  ch.  I,  p.  12. 

•  Fulton  Bank  y.  N.  T.  A  Sharon  Canal  Co.  4  Paige,  127,  8.  P.  84  N.  T.  80,  84 ; 
Whart  Ag.  gg  184. 6YS ;  Abb.  DI5.  of  Corp.  tit.  Notice.  Where  the  officers  or  agents 
of  n  poblic  corporation  have  no  power  or  duties  with  respect  to  a  given  matter,  their 
individaal  knowledge  or  the  indiYidual  knowledge  of  the  iuhabirnnts  or  voters,  does 
not  bind  or  affect  the  corporation.  The  mayor  is  chief  ezecntive  officer  of  the  city,  and 
notice  to  him  of  a  nmsance  is  anfficient,  when  it  would  not  be  to  the  clerk,  who  U  only 
a  Tocording  officer,  not  Quthorised  to  act  upon  the  notice.    I  Dill.  M.  C.  296,  note. 

^  North  Riv.  Bk.  Y.  Avmar,  8  Hill,  262 ;  Bank  of  U.  3.  T.  Davis,  2  Id.  451.  Ccnii 
pare  U.  8.  Ina.  Co.  v.  Shiriver,  8  Md.  Ch.  881. 

•  Wilson  Y.  McCnllongh,  23  Pa.  St  440 ;  Chapman  v.  Erie  Rw.  Co.  66  N.  T.  8T9^ 
wfg  I  Supm.  Ct.  (T.  df  0.)  626;  ComiiMrolal  Bank  y.  Wood,  7  Watts  A  S.  89. 
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Vill.  Books  and  Papers. 

54.  Corporation  Books  and  Papers  as  evidence.'] — The  tradi- 
tional statement  fonnd  in  many  authorities,^  that  corporate  books 
are  not  evidence  a^nst  strangers,  waa  not  originally  a  sound 
generalization,  and  is  no  longer  a  safe  guide  in  practice.  Consid- 
ered for  purposes  of  evidence,  the  records  of  a  corporation  are 
chiefly  of  three  classes : 

1.  Statutory  records — or  those  required  by  law  for  the  pur- 
pose of  preserving  exclusively  written  evidence  of  important  acts 
— such  as  subscription  books  for  stock,  registers  of  shareholders, 
annual  reports,  &c. ;  and  their  quality  as  evidence  depends  largely 
upon  the  statutes  by  which  they  are  required. 

2.  Minutes  of  deliberative  proceedings — ^which  are  properly 
made  at  the  meetings  of  the  corporation  and  of  boards  and  com- 
mittees— ^and  the  quality  of  these  as  evidence  depends  on  common- 
law  rules  peculiar  to  the  records  of  bodies  of  corporate  form,  but 
modified  often  by  the  statute  governing  the  corporation. 

8.  Account  books  and  other  books  of  entries  kept  by  the 
officers  or  agents  of  the  corporation,  as  records  of  transactions  in 
the  course  of  their  agency,  such  as  would  be  kept  by  the  agents 
of  an  individual  or  partnership  carrying  on  a  li^e  business ;  and 
these  account  books  are  subject  to  tne  common-law  rules  applica- 
ble generally  to  the  accounts  of  individuals  and  partnerships. 

65.  Statutory  liecords."] — The  mere  fact  that  a  statute  requires 
a  record  to  be  made  does  not  make  the  books  the  only  evidence,* 
but  where  the  record  itself  constitutes  the  act — as  in  tne  case  of  a 
subscription  for  stock  in  the  commissioners'  books,  or  the  mak- 
ing an  annual  report,  or  the  adoption  of  a  municipal  by-law — the 
fact  to  be  proved,  when  directly  in  issue,  is  the  existence  of  the 
statutory  record ;  and  consequently,  if  the  act  is  competent  to  be 
proved,  between  whatever  parties,  production  of  the  statutory 
record  is  a  competent  mode  of  proof. 

56.  Minutes  of  Proceedings,'] — Whenever  the  action  of  a 
deliberative  body — whether  that  of  the  corporation  at  large,  its 
board,  or  a  committee — is  competent  to  be  proved,  either  in  favor 
cf  or  against  the  corporation,  its  officers,  members,  or  strangers, 

*  See  1  Greenl.  Ev.  649,  §  4^3 ;  2  PhUl.  Ev.  296,  note«»  4  and  843 ;  Rose.  N.  P. 
228.  231;  1  Whart.  Ev.  626.  g  662;  Starkie,  412;  2  Tayl.  Ev.  1619.  The  initial  au. 
thorlty  usually  cited  is  Mayor  of  London  t.  Lynn,  1  H.  Blacks.  214.  The  American, 
and  I  presume  the  present  English  law,  would  now  admit  such  books  as  competent 
towaras  showing  that  the  corporation  made  the  demands  of  toll,  but  would  require 
other  evidence  Uiat  the  strangers  had  submitted  to  those  demands,  in  order  to  prove 
the  usage.  In  Owinea  v.  Speed.  6  Whart.  420,  it  waa  settled  that  the  books  of  a 
oorporate  body,  established  by  the  legislature  for  a  public  purpose  -such  as  trustees 
of  proprietary  lands-— are  competent  evidence  of  the  proceedinpfs  of  the  body  thert'in 
recorded,  ana  oufht  to  be  aamitted  whenever  those  acts  are  to  be  proved  (Mar- 
SOALL,  G.  J.);  and  the  aame  principle  is  constantly  applied  not  only  to  the  statutory 
records,  but  also  to  the  deliberative  minutes  of  private  corporations,  within  the  limita 
indicated  in  the  text 

*  Inglis  V.  Great  N.  Rw.  Co.  16  Eng.  L.  ib  Eq.  66,  8.  a  1  McQ.  H.  L.  112, 119; 
Bank  of  U.  S  v.  Dandridge,  12  Wheat,  70 
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the  contemporaneoufl  corporate  record  of  their  action  is  compe- 
tent/ thougb  not  always  alone  sufficient.  Thus  the  act  of  organ- 
izing may  be  proved  in  favor  of  the  corporation  or  creditors, 
and  against  members'  and  strangers,'  by  the  books ;  and  in  an  ac- 
tion between  strangers,  one  claiming  a  professional  degree  may 
prove  it  by  the  books  of  the  college  that  granted  it,*  and  one 
claiming  as  assignee  of  a  corporation  may  prove  the  assignment 
by  the  corporate  books.*  So  where  it  is  competent,  in  an  action 
against  a  corporation  for  negligence,  for  it  to  prove  its  own  pre- 
cautions taken  by  the  appointment  of  a  committee,  &c.,  the  books 
are  competent  for  this  purpose.'  It  is  very  commonly  the  case, 
that  the  act  of  a  private  corporation  is  not  competent  unless 
shown  to  have  been  communicated  to  the  other  party,  and  in 
such  case  the  books  are  competent  to  show  the  act,  provided 
other  evidence  of  communication  is  given  to  connect.  The  first 
question  therefore  to  be  determined  is,  whether  the  corporate  act 
is  competent  under  the  issue,  and  between  the  particular  parties ; 
if  so,  the  minutes  may  be  resorted  to  as  evidence  of  it.' 

Of  course,  the  books  of  municipal  corporations  are  competent 
as  evidence  of  the  election  of  their  officers,  and  of  other  corporate 
proceedings  there  recorded,'  and  are  thus  competent  between 
strangers.' 

'  This  is  the  modem  rale  fonnded  in  reason,  and  essential  to  pnblio  convenience. 
See  cases  dted  nnder  this  and  following  paragraphs  of  this  chapter,  and  Smith  T. 
Natchez  Steamboat  Co.  2  Miss.  (1  How.)  492 ;  Rose.  N.  P.  228.  281 ;  Bank  of  U.  S.  v. 
Dandridge,  12  Wheat.  64;  Grant  v.  Henry  Cloy  Co.  80  Pa.  St.  208;  Schell  y.  Sec- 
ond Nat.  Bank,  14  Minn.  43 ;  Rayburn  v.  Eldod,  48  Ala.  N.  S.  700.  As  preTionsly 
indicated,  numerous  dicta,  and  perhaps  some  authoriiv,  to  the  contrary  will  be  found 
in  the  reports.  See  for  instance,  Jones  v.  Trustees  of  Florence,  46  Ala.  626.  The 
maxim  that  the  books  of  a  corporation  are  not  competent  in  its  favor  asrainst  a 
stranger,  to  establish  a  matter  of  private  risrht.  is  undoubtedly  correct  so  far  as  it 
applies  to  the  corporate  aocounta.  That  which  is  peculiar  in  the  competency  of  stat- 
utory records  and  corporate  minutes,  may  be  illustrated  thus:  Tlio  diary  of  an  indi- 
vicUal  is  evidence  against  him,  but  not  in  his  fayor.  He  may  often  prove  an  act  of 
his  own  in  his  own  fivor,  but  he  cannot  prove  it  by  showing  an  entry  of  the  fact  in 
,  his  own  books.  But  eorporalB  tntnuta  of  deliberatiye  proceedings  are  competent, 
not  only  as:ainst  the  corporation,  but  against  any  person  whatsoever,  if  the  delibera- 
tive act  which  is  the  sabject  of  the  record,  is  competent  against  him.  The  reason  of 
the  rule  is  that  the  entry  of  the  individual  is  a  mere  dtclaration  ;  the  vote  of  a  cor- 
poration  is  an  acL  Often,  however,  the  corporate  act  must  be  connected  wi.h  other 
pFoof  to  complete  its  competency. 

*  Ryder  v.  Alton,  <&c.  R.  R.  Co.  13  ni.  528;  Penobscot,  <fec.  R.  R.  Co.  v.  Dunn,  39 
Me.  90 ;  Highland  Turnpike  Co.  v.  McKean.  10  Johns.  166 ;  Coffin  v.  Coffin,  17  Me.  442. 

'  For  instance,  even  in  an  action  for  tolls.  Duke  v.  Cahawba  Nav.  Co.  10  Ala. 
N.  S.  82. 

^  Moises  V.  Thornton,  8  T.  R.  308. 

*  Edeerly  v.  Emerson,  23  N.  H.  666.  And  this  has  been  repeatedly  ruled  at  cir- 
cuit in  New  York,  against  objection,  and  without  reversal  on  appeal. 

*  Weightman  v.  Corporation  of  Washin|]^n,  1  Black,  89,  46. 

'  This  principle  is  expressly  recognized  by  the  act  as  to  foreign  corporations.  N. 
Y.  L.  1869,  c.  689. 

^  But  the  entiy  relied  on  must  he  the  primary  one ;  and  the  record  of  an  inci- 
dental and  secondary  proceeding  is  not  the  best  evidence  of  the  date  and  perform- 
ance of  the  primary  act  which  should  have  preceded  it.  See  Litchfield  v.  Vernon, 
41  N.  Y.  128 ;  Post  y.  Loflnan,  1  N.  Y.  Leg.  Obs.  69. 

*  Doming  v.  Roome,  6  Wend.  651 ;  Rosa  N.  P.  281,  citing  Case  of  Thetford,  12 
Tin.  Ab.  90,  and  Rw  v.  Motbersell,  1  Stra.  98. 
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67.  Against  whom  Evidence  of  Corporaie  Acts  is  compeUnL] 
—In  general,  a  resolution  or  other  delioerative  act  of  a  corpora- 
tion may  be  proved  in  its  own  favor,  or  in  favor  of  a  stranger, 
against  any  one  who  takes  issue  upon  it — as  where  the  existence 
01  a  corporation,  depending  on  organization  under  a  general  law, 
or  on  acceptance  of  a  charter,  is  denied,  or  where  it  is  denied  that 
the  body  had  conferred  authority  on  officers  or  agents, — and  there- 
fore in  such  cases  the  minutes  are  competent,  do  such  an  act  is 
competent  as  between  its  members,  in  respect  to  all  matters  witjiin 
the  corporate  tie  that  unites  them ;  and  as  between  them  the  cor- 
porate books  are  of  the  nature  of  public  books.^  Such  an  act  is 
also,  in  ^neral,  competent  against  a  member  and  in  favor  of  the 
corporation  or  its  creditors,  as  to  matters  within  the  same  limits, 
as  for  instance  where  a  receiver  or  a  creditor,  after  judgment 
against  the  corporation,  sues  a  member  or  officer  upon  his  subscrip- 
tion or  individual  liability.  But  the  mere  fact  that  a  person  was 
a  member — for  instance  a  stockholder  in  a  bank — does  not  make 
the  bank  accounts  evidence  against  him  of  transactions  wholly 
foreign  to  his  membership,  sucn  as  his  dealings  as  a  depositor. 

58.  The  Minutes  not  exclusively  the  best  Evidence.l — The  rec- 
ords of  the  corporate  proceedings  are  not  generally  ^led  for  or 
produced  on  the  trial.'  The  principle  now  commonly  received  in 
those  jurisdictions  where  the  law  of  corporations  is  most  devel- 
oped, IS  that  where  their  proceedings  are  collaterally  or  incident- 
ally in  issue,  parol  evidence  is  equdly  primary ;  but  on  the  con- 
trary, the  record  or  a  proper  copy  should  be  deemed  the  best  evi- 
dence, to  be  produced  or  accounted  for  before  parol  evidence  can 
be  adduced,  whenever  the  action  or  defense  is  founded  directly 
on  the  act  or  proceeding  in  question,*  or  when  a  written  act  oi 
resolution  is  pleaded  and  in  issue,  or  when  the  contents  of  the 
record  were  communicated  and  the  terms  of  the  communication 
is  the  material  fact.  In  other  words  the  primariness  of  the  min- 
utes does  not  depend  on  their  being  corporate  records,  but  on 
general  principles  applicable  to  other  classes  of  papers/ 


1  1  Oreenl.  Ev.  648,  §  498.  By-laws  are  evidence  agunst  aa  agent  or  eerrant 
who  had  opportunity  to  know  and  a  duty  to  obey  them.  See  Ang.  A  A«  on  Corp. 
847. 8  S24. 

'  See  Partridge  v.  Badger,  26  Barb.  146.  Chief  Jnstice  Rxdfibld  says :  "  In  prac- 
tice it  is  not  one  time  in  ten  where  the  record  books  of  a  corporaUon  are  ever  re- 
ferred to  in  court,  unless  to  fix  a  date  or  the  precise  form  of  a  vote  upon  wiiich  a 
power  is  made  to  depend."     1  Redf.  Rw.  228  \z\ 

'  As  in  case  of  a  prosecution  on  a  municipal  ordinance,  see  1  Dill.  M.  C.  443. 
§  866;  compare  Woolsey  ▼.  Village  of  Bondout,  4  Abb.  Ct  App.  Dec.  6S9,  642,  IV ; 
or  a  suit  for  relief  against  fraudulent  representations  as  to  the  organization  or  condi- 
tion of  the  corporation*  Warner  v.  Daniels,  1  Woodb.  A  M.  106 ;  ur  an  action  on  a 
contract  made  by  a  resolution  embodying  the  terms  of  proposal,  followed  by  assent 
on  the  part  of  the  contracting  party.    Paragraph  80,  above. 

*  Conflicting  authorities,  too  numerous  to  be  cited  here,  abound.  The  incertitude 
of  opinion  may  easily  be  seen  by  comparing  1  Whart  £v.  §  '77,  and  Id.  §8  661,  66S; 
1  Redl  on  Rw.  228  (2),  and  Ang.  <fr  A.  on  C.  66,J  83 ;  p.  894,  §  368  ;  Field  on  Corp. 
8  224;  Partridge  t.  Badger,  25  Barb.  146,  and  Clark  t.  FarmerflT  Woolen,  dra.  Co.  19 
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69.  Avthentioatian  qf  Corporate  Boohs  when  jyroduced.'] — To 
introduce  the  corporate  booKS  in  evidence,  their  character  as 
such  must  be  properly  shown  bj  testimony,  unless  conceded.^ 
For  this  purpose,  it  is  usual  to  call  the  secretary  or  other  officer 
who  made  tne  record;  but  this  is  not  essential,'  for  without  him 
they  may  be  admitted  on  their  production  by  a  witness  who  can 
testify  of  his  own  knowledge  that  they  are  tne  books  of  the  cor- 
poration ;  that  they  have  been  regularly  kept  by  the  proper  officer,' 
or  by  some  person  in  his  necessary  absence ;  that  they  come  from 
the  proper  custody ;  and  that  he  knows  of  his  own  knowledge 
that  the  entries  offered  are  correct  records  of  the  transactions 
they  profess  to  record,*  or,  in  lieu  of  such  knowledge,  other  com- 
petent presumptive  evidence,  such  as — that  the  entries  are  in  the 
nand writing  oi  a  person  proved  to  be  the  proper  recording  officer,* 
or  that  the  Dook  containmg  them  has  been  handed  down  m  actual 
and  continuous  use  in  the  corporation,  as  the  guide  and  authority 
for  its  officers.*  Such  evidence  being  given,  it  is  presumable  that 
the  entries  were  made  at  the  dates  they  bear ;  but  if  grounds  of 
suspicion  appear,  the  party  should  be  provided  with  evidence  on 
that  point/  An  erasure  will  be  presumed  to  have  been  made  be- 
fore the  entry  was  signed.''  The  degree  of  this  proof  is  a  prelim- 
inary question  for  tne  court.  More  latitude  is  allowable  in  the 
proof,  m  proportion  as  the  books  are  ancient.*  The  signature  of 
the  appropriate  officers  to  the  minutes  of  proceedings  even  of  a 
public  corporation  or  municipal  board,  though  required  by  law,  is 
not  in  the  nature  of  an  official  certificate  of  the  matters  stated  in 
the  minutes  :  but  rather  an  attestation  of  their  authenticity ;  and 

WencL  256,  and  cases  cited;  Lumbard  r.  Aldricb,  8  N.  U.  81,  and  Edgerly  t.  Emer^ 
•OD,  23  N.  H.  666,  and  see  86  Id.  188. 

>  If  produced  by  the  corporation  on  notice,  proof  of  authenticity  is  necessary  as 
ai^inst  a  stranger ;  bat  is  not  necessary  as  against  the  corporation  or  its  members, 
nor  lietwcen  it  and  one  who  is  a  ])arty  to  the  paper  produced  or  claims  under  it,  (v  the 
htate  proceeding  to  enforce  rights  under  it.    Commonwealth  ▼.  Woelper,  8  8.  ife  R.  48. 

*  Hathaway  v.  Inhabitants  of  Addison,  and  other  cases  in  next  note.  The  eo^ttrary 
held  wher«  the  corporation  offered  their  own  books  without  producing  or  accounting 
for  the  recording  officer.    Union  Gold  M.  Co.  v.  Rocky  M.  Nat.  Bank,  2  Col.  Ter.  566. 

'  Highland  Turnpike  Co.  y.  MeKean,  10  Johns.  164;  St.  Lawrence  Mut.  Ins.  Co. 
T.  Paige.  1  Hilt  430;  Hathaway  y.  Inhabitants  of  Addison,  48  Me.  440;  2  Phil.  £y. 
442 ;  1  Whart  Ev.  §  639 ;  1  GreenL  £y.  §  488,  and  cases  cited.  The  minutes  of  tho 
Bubsrrlption  commissioners  mny  be  proved  by  their  secretary.  Ryder  y.  Alton,  Ac. 
R.  R.  Co.  13  IlL  528.  The  books  dedicated  to  the  use  of  the  corporate  records  are 
competent,  though  the  original  yolumes  were  purchased,  and  are  clidmed,  as  the  in- 
diyidnal  property  of  a  member.  State  y.  Goll,  82  N.  J.  L.  285 ;  and  see  Sawyer  v. 
Baldwin,  11  Hck.  492.  Documents  may  also  be  produced  by  a  corporator  who  has 
custody  of  them.     Stark.  Ev.  466. 

*  If  the  minut?s  were  made  by  a  former  clerk,  since  deceased,  his  handwriting, 
and  the  fact  that  he  was  the  proper  recording  officer,  must  both  be  proved  by  extrin- 
sic evidence.  Highland  Turnpike  Co.  y.  McLean,  10  Johns.  158 ;  Owings  y.  Speed, 
6  Wheat.  427. 

*  Union  Bank  y.  Ridgely,  1  Har.  <b  G.  410. 

*  Haynes  y.  Brown,  86  JM.  H.  5«i7. 

f  Rose.  K.  P.  141,  citing  16  Ir.  Ch.  R.  406.  But  see  1  PhlL  £y.  606 ;  2  Id.  468; 
tl  N.  Y.  541. 

*  Union  Canal  Co.  y.  Uoyd,  4  Watts  A  a  898;  mad  mo  1  TayL  Er.  105. 
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though  they  lack  the  required  signature,  their  authenticity  may 
be  proved  by  testimony.*  The  same  principle  applies  to  tne  reo- 
ordB  of  a  private  corporation. 

It  is  competent  to  rebut  the  evidence  of  authenticity  by  any 
proper  evidence,  for  instance,  by  producing  and  proving  another 
set  of  records,  incompatible  witn  those  first  put  in.' 

60.  Hough  Minutes^ — ^Rough  notes  taken  by  the  recording 
oflScer,  at  the  meeting,  for  the  purpose  of  being  afterward  ex- 
tended in  the  books,  are,  until  so  extended,  competent  in  place 
of  a  formal  record;*  and,  if  lost  without  being  entered,  parol 
evidence  of  the  transactions  of  the  meeting  is  competent.^  ^ut, 
after  the  formal  record  has  been  made  out  from  them  by  the 
proper  officer,  within  a  reasonable  time,  that  becomes  the  original 
record,  and  the  rough  minutes  are  no  longer  the  best  evidence.' 

61.  Campeteticy  of  Copies^ — Where  the  entries  are  of  a  pub- 
lic character,  so  that  the  public  generally  have  a  right  to  resort 
to  them,  the  court  will  not  require  their  production,  but  allows, 
in  lieu,  the  production  of  a  cony  by  a  witness  who  can  swear  to 
its  accuracy,*  or  a  copy  certifiea  by  some  officer  who  is  made  by 
law  a  certifying  officer  for  the  purpose.^  Entries  not  of  such  a 
public  nature  cannot  be  proved  by  copy  at  common  law,®  unless 
the  copy  is  one  that  has  been  issued  or  received  as  such  by  the 
corporation  or  other  party  a^nst  whom  it  is  adduced.'  By  a 
recent  statute  in  New  York,  the  books  of  a  foreign  corporation 
are  admissible  in  evidence  to  prove  transactions  of  such  corpora- 
tion in  any  court  of  the  State.  And  copies  of  such  books  may 
be  proved  by  deposition  on  commission,  or  by  any  other  com- 
petent evidence,  on  giving  ten  days'  previous  notice,  except  in 
favor  of  the  corporation  wnere  it  is  a  party ,^ 

1  People  Y.  Eureka  Lake  Oo.  48  Cal  148 ;  West  Springfield  y.  Root,  18  Pick.  318. 

*  Goodwin  V.  TJ.  S.  Annnity,  Ac.  Co.  24  Conn.  600. 

*  Waters  y.  Gilbert,  2  Cash.  27. 

«  Wallace  y.  First  Parish,  109  Mass.  264 ;  Protho  Y.  Minden  Seminary,  2  La. 
■Ann.  989. 

*  Board  of  Education  y.  Moore,  17  Minn.  422. 

*  A  seal  will  not  aathenticate  it.  SUrk.  £y.  467,  n. ;  Whitehoose  Y.  Bickford,  29 
N.  H.  (9  Post.)  47L 

V  Commonwealth  y.  Chaae,  6  Cnah.  (Mass.)  248. 

*  A  copy  of  a  vote  of  a  corporation  is  not  competent  OYidenoe  of  snch  vote,  unless 
either  sworn  to  or  certified  by  some  person  who  Is  made  by  law  a  certifying  ofiicer 
for  soch  purpose.  Hallowell,  A&  Bank  y.  Hamlin,  14  Mass.  178 ;  Rose.  N.  P.  141. 
Where  the  law  reqnires  a  public  record  to  be  kept  by  officers,  which  all  persons  in- 
terested are  entitled  to  a  copy  of,  some  oomrts,  for  reasons  of  conYenience,  haYe  re- 
ceiYed  a  copy  authenticated  by  the  ofiScera    Eastport  y.  East  Machias.  36  Me.  404. 

*  Atlantic  Mut  Fire  Ins.  Co.  y.  Sanders,  86  %  H.  262;  1  Redf.  on  Rw.467; 
State  Bank  t.  Ensminger,  7  Blackf.  (Ind.)  105. 

"  L.  1869,  o.  689,  amending  g  1  of  L.  1868,  e.  206;  modified'in  application  by  19. 
Y.  Code  CiY.  Pro.  §§  8848  and  929-981.  The  Illinois  act  admitting  copies,  has  been 
held  merely  to  make  certfiied  copies  admissible  in  lieu  of  originals,  and  not  to  make 
such  books  and  records  evidence  as  were  not  so  previously.  Pitts6eld,  Ac.  Plank  Road 
Co.  Y.  Harrison,  16  111.  81.  As  to  records  out  of  the  jui'isdiction,  proved  by  deposi* 
tton,  see  4  Allen,  122,  and  King  v.  l^terprise  Ins.  Co.  46  Ind.  <8,  69. 
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62.  Heporta.'] — ^An  official  statement  or  report  received  bv  the 
corporation  or  board  from  one  acting  as  officer,  and  accepted  and 
adopted  by  thenu  is  competent  evidence  against  the  corporation, 
and  those  bonnd  by  its  acts,  without  further  proof  of  the  appoint- 
ment of  the  officer  ;^  but  a  report  to  a  corporation  or  board  is  not 
made  admissible  in  evidence  a^nst  it  by  the  mere  fact  that  it 
wafi  received  and  "accepted"  oy  it,*  except  for  the  purpose  of 
charging  it  with  notice  of  the  contents. 

63.  Foundation  for  Secondary  Evidence,'] — ^Where  proof  of 
io68  is  required,  as  it  may  be  when  the  corporation  offers  secon- 
dary evidence  in  its  own  behalf,  testimony  of  the  proper  custo- 
dian, that  he  has  the  control  of  all  the  books  and  papers  of  the 
company,  and  has  made  most  diligent  search  for  the  book,  and 
inquiiy  of  every  person  concerned  with  the  matter,  but  could  get 
no  clue  to  it,  is  enough,*  and  if  the  proper  custodians  testify  to 
their  proper  search  for  a  book  which  they  had  allowed  to  be  re- 
moved, and  the  inability  of  themselves  and  of  the  person  to 
whom  it  was  lent  to  find  it,  and  their  ignorance  as  to  wnere  it  is, 
this  is  sufficient  in  the  absence  of  suspicious  circumstances,  with- 
out calling  such  third  person.^ 

64.  Notice  to  produce,] — A  person  not  entitled  to  the  custody 
of  the  books  or  papers  is  not  bound,  as  against  the  corporation,  to 
call  its  officer  as  a  witness  before  offering  secondary  proof  against 
it,  but  may  give  its  attorney  notice  to  produce,*  ana,  in  default 
of  compliance,  may  prove  the  contents  by  secondary  evidence.  A 
written  authority  of  an  officer  or  agent,  if  delivered  to  him  by 
the  corporation  as  his  evidence  of  appointment,  should  be  called 
for  by  euhpcma  duces  tecum  to  him ;  but  if  simply  entered  in 
their  records  as  the  act  of  the  corporation,  although  kept  in  his 
custody,  should  be  called  for  by  notice  to  produce.^  The  failure 
of  the  corporation  to  produce  its  books  upon  due  notice  entitles 
the  adverse  party  to  favorable  presumptions  in  aid  of  his  second- 
ary evidence ; '  but  it  does  not  preclude  them  from  producing 
the  books  on  their  own  behalf  for  another  matter.* 

65.  Parol  Evidence  to  vary  Corporate  Minutes.'] — ^Where  the 
record  of  meetings  of  a  municipal  corporation  is  kept  pursuant  to 
law,  parol  evidence,  although  admissible  to  apply  the  language  to 
its  subject-matter,  is  not  competent  to  enlarge  or  contradict  the 

>  Ptftridge  T.  Badger,  26  Barb.  172. 

*  1  DilL  M.  C.  867,  g  242 ;  see  also  paragraph  86. 

*  Graff  V.  Pittsburgh,  <fcc  R.  R.  Co.  81  Pa.  8t  494 ;  Board  of  Eduoatlon  r.  Moora, 
17  Minn.  412. 

*  Partridge  y.  Badger,  26  Barb^  113,  a.  p.  Indianapolis,  <ka  B.  B.  Co.  y.  Jewett, 
16  Ind.  278. 

*  Thayer  y.  Middlesex  Mntoal  Ins.  Co.  10  Pick.  826 ;  1  BedC  Bw.  228  (2). 
«  Westeott  Y.  AtlanUe  SUkCo.  8  Mete.  291. 

*  Sbaw,  Ch.  J.,  Thayer  y.  Middlesex  (aboYe);  Wylde  Y.  Northern  Bw.  Co.  68 
9.  T.  166.    Compare  18  WaU.  644. 

*  Tyng  Y.  U.  8.  Submarine,  ibo.  Co.  1  Hmi,  161. 
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terms  or  meaning  of  proceedings  whicli  are  recorded;^  and  in 
general,  where  the  law,  for  the  purpose  of  preserving  authentic 
evidence,  prescribes  the  keeping  of  oflBcialnunntes  of  public  pro- 
ceedings of  a  corporate  nature,  parol  evidence  is  not  competent  to 
contradict  the  minutes.'  In  respect  to  minutes  of  private  corpora- 
tions, the  better  opinion  is  that  parol  evidence  is  competent,  except 
where  the  minutes  are  held  the  best  evidence,  and  even  then,  un- 
less the  issue  is  between  the  corporation  and  another  party  to  the 
act  which  they  are  adduced  to  prove.^  Moreover,  the  restric- 
tion on  such  parol  evidence  applies  only  to  the  records  of  the 
Sroceedings  of  the  corporate  body  itself ;  but  not  to  those  of  the 
irectors  of  j^rivate  corporations.  They  are  but  agents  of  the 
body,  and  their  minutes  are  not  (unless  by  contract  or  estoppel) 
conclusive  on  the  corporation,  but  may  be  contradicted  by  parol/ 
And  a  witness,  an  omcer  of  the  corporation,  may  be  asked  if  he 
knew  of  any  reason  why  the  assent  given  informally  by  the  di- 
rectors was  not  recorded.  The  mistake  or  neglect  of  the  secre- 
tary, or  the  direction  of  the  board  to  dielay  the  entry,  may  be 
proved  against  the  corporation."  But  even  where  parol  evidence 
is  admissible,  testimony  as  to  the  sense  in  which  the  recorded 
vote  was  understood  by  an  oflScer  or  member  is  not  competent,' 
nor  are  his  declarations  as  to  its  meaning  competent,  except 
against  himself.^ 

66.  Accounts  and  Business  Entries,'] — The  third  class  of  cor- 
porate books,  constituting  the  accounts  of  the  transactions  of  a 
private  corporation  had  through  agents  and  officers,  are  competent 
between  members,  and  between  tne  corporation  and  members  on 
any  question  which  concerns  them  in  their  interest  as  such,®  and 
between  third  persons  at  issue  in  respect  to  the  condition  and 
solvency  of  the  corporation.'  Beyond  this,  their  corporate  char- 
acter gives  them  no  competency  in  favor  of  the  corporation,  nor 
between  third  persons,^®  but  tneir  admission  for  these  purposes 
must  be  sought  on  grounds  common  to  the  accounts  of  inaivid- 
uals  and  firms — ^for  instance,  by  producing  the  person  who  made 
the  entry,  and  reading  it  as  a  memorandum  in  aid  of  his  testi- 


1  See  1  Din.  M.  C.  849,  and  cases  cited  pro  and  con. 

'  See  People  r.  Zeyst,  28  K.  Y.  140 ;  and  as  to  snpplying  omissions  by  parol, 
compare  Andrews  ▼.  Inhabitants  of  Boston,  110  Mass.  214;  as  to  amending,  compare 
1  Bill.  M.  C.  846,  §§  288,  234. 

'  See  p.  16,  n.  9. 

^  Goodwin  v.  U.  S.  Annuity,  Ac.  Co.  24  Conn.  601. 

•  Bay  View  Ass.  ▼.  Williams,  50  Cal.  868. 

•  Ehle  V.  Chittenango  Bank,  24  N.  Y.  648 ;  I  Greenl.  Ev.  828.  n. 

»  Bartlett  v.  Kinsley,  16  Conn.  884;  Tyng  v.  U.  S.  ^<1lbmarine  Co.  1  Hun,  161. 

•  HubbeU  y.  Meigs,  60  N.  Y.  480;  Merchants'  Bank  t.  Bawls,  21  Geo.  884. 
'  See  paragraph  68,  n.  8,  (above). 

*^  Except  when  they  are  the  books  of  a  foreign  corporation  within  the  statote 
K  Y.  L.  1869,  c  689;  N.  Y.  Code  Civ.  Pro.  §§  929-981  and  8848,  or  perhaps  when 
the  books  of  a  bank  the  property  of  the  State.    Crawford  t.  Bank,  4;c  8  Ala.  K.  S.  ^9. 
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inony  to  its  correctness,^  or  by  showing  that  the  entry  was  made 
when  the  party,  being  a  member,  was  present  and  presumably  as- 
senting to  the  entry ; '  or  by  showing  that  the  memorandum  was 
made  by  the  common  agent  of  the  parties,  at  their  reouest,*  or 
that  it  was  made  in  the  course  of  duty  by  a  person  since  aeceased, 
who  had  means  of  knowledge,  and  no  interest  to  falsify.^  In  case 
of  a  public  corporation,  admission  of  accounts  may  be  sought  on 
grounds  common  to  the  accounts  of  public  officers ; '  and  as  against 
the  corporation,  entries  in  the  corporate  books,  made  by  an  officer 
in  the  aischarge  of  his  duty,  are  competent  on  proving  tlie  books 
by  the  secretary  or  by  other  r^ular  proof.  It  is  not  necessary  to 
produce  the  omcer  who  made  uie  entries.* 


>  Fhrmen^  A  Mech.  Bank  v.  Bonlf,  1  Rawie,  152 ;  Chenango  Bridge  Co.  y.  Lewis, 
eSBarb.  111. 

*  And  snch  an  entry  is  eqaally  competent  against  those  c!aiming  nnder  the  mem- 
ber. Union  Canal  Co.  y.  Lloyd,  4  Watts  A  S.  898.  And  eyen  where  the  very 
question  is  whether  he  was  a  member,  prima  faeU  eyidenee  on  that  point  v\  enoosh 
to  let  in  the  entry  made  in  his  presence  and  assent.  Graff  y.  Pittsburgh,  Ac  R.  R. 
Ca  81  Pa.  St  496. 

>  Kew  England  Co.  y.  Vandyke,  1  Stockton  (K.  J.)  498;  compare  Black  y.  Slireye» 
IS  N.  J.  Ch.  455. 

^  Ocean  Bank  y.  CarH.  65  N.  Y.  440;  9  Hon,  239 ;  Wheeler  y.  Walker,  46  N.  H. 
856 ;  Chenango  Br.  Co.  Ac.  y.  Lewis,  63 Barb.  111. 

*  See  Cabot  y.  Waldron,  46  Yt  11. 

*  K.  Am.  Building  Asso.  y.  Sutton,  86  Pa.  St  466. 
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ACTIONS  BT  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 


1.  Nature  of  official  character  and  title. 

2.  Neoesfdty  of  proof  of  title  under  plead- 

ings. 
8.  Appropriate  mode  of  prool 

4.  Effect  of  letters  as  evidence. 

5.  Impeaching  the  letters. 

6.  Best  and  secondary  evidence  of  au- 

thority. 

7.  Representatiyes*  declarations  and  ad- 

missions  competent  against  the 
estate. 

8.  The  decedent's  declarations  and  ad- 

missions. 

9.  Judgments. 

10.  Tesumony  of  the  representative. 

11.  Testimony   of    interested    persons 

against  the  estate. 

12.  The  New  York  mle. 

18.  What  parties  are  excluded. 


14.  What  interested  witnesses  are  ex- 
cluded. 
16.  Asdgnor  or  source  of  title  excluded. 

16.  What  persons  are  protected. 

17.  Insanity. 

18.  Objectug  to  the  testimony. 

19.  Preliminary  question  of  competency. 

20.  Moving  to  strike  out  incompetent 

part  of  testimony. 

21.  Proof  of  an  interview. 

22.  What  is  a  personal  transaction  or 

communication. 

28.  Indirect  evidence. 

24.  Effect  of  obiectine  party  testifying  in 
his  own  Dehalf 

26.  Form  of  offer  of  testimony  in  re- 
buttal. 

26.  The  United  States  courts  rule. 


1.  Nature  of  Official  Character  and  Title.'] — ^By  the  modern 
law,  executors  and  administrators  are  no  longer  the  presumptive 
and  contingently  ultimate  owners  of  the  assets,  but  are  consti- 
tuted trustees  of  all  the  property  in  their  hands ;  ^  and  an  execu- 
tor, though  designated  by  the  will,  derives  his  power,  as  truly  as 
an  administrator,  from  letters  granted  by^  the  probate  court.'  In 
respect  to  liability  to  action,  he  stands  in  the  place  of  the  de- 
ceased, and  a  creditor  is  now  entitled  to  judgment  without  alleg- 
ing or  proving  that  there  are  any  assets ;  for  the  judgment  omj 
liquidates  the  debt.*  On  the  other  hand,  the  creditor  cannot  re- 
cover against  an  executor  who  has  not  taken  out  probate,  even 
on  proof  of  his  having  assets.^  Letters  must  be  issued,  and  it  is 
for  the  holder  of  letters  to  proceed  against  those  who  meddle 
with  the  estate  without  having  letters.  The  authority  of  the 
executor  or  administrator  to  enable  him  to  sue  cannot  be  shown 
by  letters  granted  by  a  court  of  another  State.'    ^uch  letters  are 


^  Dox  T.  Baekenstose;  12  Wend.  642 ;  Babcock  v.  Booth,  2  HiU,  181. 

*  Hood  y.  Ld.  Barrington,  L.  R.  6  Eq.  222. 

*  Allen  y.  Bishop,  26  Wend.  414;    Parker  y.  Gaines,  17  Id.  668;   Coyington  ▼. 
Banes,  1  Dill  C.  Ct  16,  and  esses  cited. 

*  As  to  the  exception  in  equitable  actions  of  a  certain  dass,  see  Metcalf  y.  Clark, 
41  Barb.  46,  and  cases  cited ;  Haddow  y.  Lnndy,  69  K.  T.  820. 

■  Doolitde  y.  Lewis,  7  Johns.  Ch.  46,  and  cases  dted ;  Noonan  y.  Bradley,  9 
Wall  894.     CoRtra^  Carmichael  y.  Saint,  16  Ark.  28. 
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often  relefvant  for  the  purpose  of  justifying  his  acts  without  suit, 
done  within  this  State/  his  acts  done  elsewhere,'  and  his  suits 
and  proceedings  in  the  State  where  the  letters  issued ;  *  and  when 
thus  relevant,  they  are  competent  if  authenticated  agreeably  to 
the  act  of  Congress,^  or  to  the  law  of  the  f  orum.^  The  executor 
or  administrator  is  thus  the  oiBcial  and  sole  trustee  of  the  estate. 
He  is  not,  however,  a  public  officer  within  the  rules  as  to  evi- 
dence. EQs  actual  title  must  be  shown ;  and,  although  in  the  ab- 
sence of  evidence  to  the  contrary,  he  is  presumed  to  have  acted 
in  good  faith,*  the  presumption  of  regularity  accorded  to  official 
acts  does  not  aid  his  proceedings.''  The  law  distinguishes  between 
his  interest  and  his  acts,  ad  representative  of  the  estate,*  and  those 
in  his  individual  capacity  or  other  official  capacity ;  and  acts  done 
in  one  capacity  are  not  necessarily  conclusive  agaiust  him  in  the 
other.* 

2.  Necewity  of  woof  of  tiUey  tmder  Pleadings.']  —If  the  alle- 
gations of  the  complaint  do  not  show  explicitly  whether  the  party 
sues  or  is  sued  in  the  representative  or  the  individud  character, 
resort  will  be  had  to  the  designation  in  the  title  of  the  pleading. 
If  it  is  there  indicated  that  he  sues,  or  is  sued,  ^'a«"  representa- 
tive— for  example,  if  he  is  named  "  A.  B.  as  executor  of  C.  D.," 
this  is  enough  to  characterize  the  action.*  But  if  he  is  named 
with  a  mere  addition — for  example,  A.  B.,  executor,  &c.,  of 
C.  D.,  this  is  matter  of  description  only,  and  does  not  alone  ^ow 
that  the  action  is  in  his  official  capacitv,^  but  in  connection  with 
allegations  in  the  complaint,  may  suffice  to  sustain  the  action  in 
either  capacity.  Unaer  the  new  procedure,  a  representative 
suing  even  on  a  cause  of  action  accruing  on  a  contract  made  with 
himself,  or  founded  on  his  own  actual  possession,  should  be  pre- 
pared with  evidence  of  his  appointment,  if  his  character  as  such 
IS  alleged  in  his  pleading,  and  not  admitted,  especially  if  the  re- 


t  Parsons  t.  Ljman,  20  N.  Y.  108,  affi'f  28  Barb.  564,  and  rey'g  4  Bradf.  268. 

*  Middlebrook  y.  MerclianUr  Bank,  8  Abb.  Ct.  App.  Dec  295,  affi'g  41  Barb.  481 ; 
18  Abb.  Pr.  109. 

'  Clark  T.  BtackingtoQ,  110  Mas§.  869,  874. 

«  IT.  8.  R.  8.  §  905 ;  Spencer  y.  Landon,  21  UL  192 ;  Graham  y.  Whltely,  26  N. 
J.  L.  260. 

*  N.  T.  R.  8.  986,  g  26;  Code  Ciy.  Vto,  §  952. 

*  Sherman  y.  WUlefct.  42  N.  T.  146. 

'  Bank  of  Troy  y.  Topping,  18  Wend.  668 ;  Hathaway  y.  Clark,  6  Pick.  490. 

*  So  held  of  ratification  of%  contract,  Canghey  y.  Smith,  47  N.  T.  244 ;  50  BarK 
851.  So  of  a  judgment,  see  Rathbone  y.  Hooney,  58  N.  Y.  468.  C*nUra,  of  notice. 
Burr  y.  Bigler,  16  Abb.  Pr.  177.  So  of  an  appearanoe  and  accounting,  Larroar  y. 
Larrour,  2  Bedf.  69.  So  of  a  receipt,  Wilcox  y.  Smith,  26  Barb.  816,  850.  The 
rale  is  nsoally  different  where  his  individnal  interest  is  represented  by  him  in  his 
oflkial  character.  McOoyern  y.  N.  Y.  Central,  Aa  K.  R.  Co.  67  N.  Y.  417 ;  but  then 
it  may  be  necessary  that  his  cMhtu  que  tnuteni  be  parties. 

'  StUwell  y.  Carpenter,  8  Abb.  K.  C.  240,  261 ;  Austin  y.  Mnnro,  47  N.  Y.  867 ; 
Seranton  y.  Farmerd^  Bank,  83  Barb.  527. 

**  Merritty.  Seaman,  6  N.  Y.  16S;  Carpenter  y.  Stilwell  (aboye) ;  8  Wma.  Ez'rs,  6 
Am.  ed.  2052-5;  Id.  1981,  n.  b. ;  198($. 
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covery  will  be  assets ;  but,  in  courts  where  the  common-law  rote 
is  still  followed,  this  proof  may  not  be  essential  in  such  cieuses.^ 

3.  Appropriate  Mode  of  Proofs — The  appropriate  proof  of 
the  official  character  is  the  production  of  the  letters  testamentary^ 
or  of  administration,  granted  to  him  by  the  appropriate  tribunal 
within  the  State  where  he  sues;'  and  the  rule  is  the  same 
whether  he  seeks  to  prove  it  in  his  own  favor,'  or  it  is  to  be 
proved  against  him,*  or  proved  by  a  third  person  as  the  source  of 
title.*  Unless  foundation  is  laid  for  secondary  proof,  parol  evi- 
dence is  incompetent.'  But  upon  well  settled  general  principles, 
direct  proof  may  be  dispensed  with  by  estoppel,'  and  where  di- 
rect proof  is  impossible,  indirect  evidence  may  suffice  to  raise  a 
presumption  that  letters  were  duly  granted.' 

The  letters,  since  they  are  founded  on  a  decree  granting  ad- 
ministration, are  not  the  only  evidence ;  the  decree  itself  may  be 
proved.'  The  letters,  however,  are  competent  without  the  de- 
cree.^' Unless  the  statute  makes  letters  testamentary  sufficient 
evidence,  an  executor  must  produce  also  the  probate  oi  the  wiU.^ 
The  identity  of  the  party  with  the  one  named  in  the  letters  may 
be  presumed  by  the  court  from  absolute  identity  of  name,**  but 
not  from  identity  of  surname.^  In  case  of  ambiguity  or  differ- 
ence, parol  evidence  is  admissible  to  identify." 

4  Effect  of  Letters  as  Evidence.'] — Letters  in  due  form,  granted 
by  a  court,  within  the  State,  and  having  jurisdiction,  are  at 
common  law  presumed  to  have  been  regularly  issued,  and  to 
qualify  the  holder  to  sue  and  be  sued ; "  and  the  giving  of  bond 

'  8  Wnu.  Ez're,  6  Am.  ed.  2002.  Ac  The  regalatioii  of  this  sabjectyariesmachin 
different  jarisdlctions,  according  to  the  extent  to  which  the  statatea  haye  embodied 
the  modern  principle,  that  the  repreeentatiye  is  a  mere  tmsiee. 

*  Noonaa  y.  Bradley,  9  Wall.  894. 

*  Belden  y.  Meeker,  47  N.  Y.  307,  afiTg  2  Lana.  470;  and  aath.  cited. 
^  Armetronev.  Lear,  12  Wheat.  175. 

■  Pinney  y.  Finney,  8  Barn.  A  C.  886 ;  1  Wms.  Ez'rSy  6  Am.  ed.  849 ;  Bemick  y. 
BuHerfield,  81  N.  H.  70,  84. 

*  Williams  y.  Jarrot.  6  IIL  (1  GUm.)  120,  129. 

^  As  where  defendants  had  ooyenanted  with  the  ezecators  as  snch,  Famham  y, 
Mallory,  2  Abb.  Ct  App.  Dec.  100;  or  where  the  alleged  representatlye  had  as  such 
oonyeyed  to  defendant,  Bratt  y.  Bratt,  21  Md.  678 ;  or  had  procured  the  action  to 
be.reyiyed,  by  an  order  of  court,  reciting  his  character  as  snch,  McNair  y.  Bagland,  I 
Dey.  (N.  C.)  £o.  539.    Catiira,  Shorter  y.  Urqnhart,  28  Ala.  N.  S.  860,  866. 

8  Marcy  y.  Marcy,  6  Mete.  (Mass.)  860;  Battles  y.  Holley,  6  Greenl.  (Me.)  14& 

*  Famsworth  y.  Briggs,  6  N.  H.  561 ;  Elden  y.  Keddell,  8  East,  187,  Ld.  Ellkn- 
BOBODGR.  But  if  the  decree  grants  administration  on  condition,  the  letters  should  be 
produced.  Dale  y.  RooseyeH^  8  Cow.  849.  In  some  courts,  howeyer,  performance 
of  the  condition  will  be  presumed.    See  paragraph  4,  n.  1. 

>•  Remick  y.  Butterfield,  81  N.  H.  70,  84. 

"  8  Pha.  Ey.  76. 

"  Hatcher  ▼.  Rochelean,  18  N.  Y.  86.    Contra,  8  Wms.  Ez'rs,  6  Am.  ed.  2060. 

>•  Fanning  y.  Lent^  3  E.  D.  Smith,  206.  Contra,  Trimble  y.  Brichta,  10  La.  Ann.  77a 

"  See  8  Abb.  N.  Y.  Dig.  2d  ed.  95. 

>'  Westcott  y.  Cady,  6  Johns.  Gh.  834,  348 ;  eyen  though  the  death  of  the  decedent 
was  presumed  from  absence  for  less  than  seyen  years,  Newman  y.  Jenkins,  10  Pick. 5 15. 
The  seat  of  the  surrogate  may  be  affixed  eyea  pending  the  trial,  Moloney  v.  Woodin. 
11  Hun,  202.  *  -^  ^       "^ 
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and  taking  of  oath  may  be  presumed.^  In  New  York  and  some 
other  States,  snch  letters  are  conclnsive  evidence  of  the  au- 
thority of  the  representative,  nntil  reversed  on  appeal,  or  re- 
voked,' and  at  common  law  they  are  conclnsive  as  to  the  au- 
thority of  the  representative  over  the  jjersonalty.'  The  recital, 
in  the  letters,  of  the  jurisdictional  facts,  is  prima  facie  evidence 
that  they  existed,^  but  if  the  record  shows  that  the  statutory  no- 
tice to  parties  in  interest  was  not  given,  jurisdiction  fails.*  The 
fact  that  a  contest  is  pending  in  the  probate  court  as  to  the  va- 
lidity of  the  letters,  does  not  impair  tbeir  effect,  whether  prima 
facie  or  conclusive,  if  it  be  under  statutes  which  impose  the  bur* 
den  of  proof  on  the  contestants.*  Letters  taken  out  pending  the 
suit,  altnough  competent  at  common  law,^  and  in  chancery,*  es- 
pecially where  no  objection  was  made  by  pleading,  are  not  suf- 
ficient under  the  modem  practice,*  except  in  favor  of  or  against 
one  who  has  been  substituted  as  representative,^  or  who  is  en- 
abled to  avail  himself  of  the  fact  oi  appointment  under  supple* 
mental  pleading  or  pleadings  equivalent  in  effect." 

What  has  been  said  as  to  the  effect  of  letters  is  applicable  to 
letters  issued  as  of  course*  on  producing  and  recording  foreign 
letters  in  the  probate  court,  unless  the  statute  authorizing  this 
proceeding,  or  the  foreign  statutes  under  which  the  original  let- 
ters were  granted,  indicate  a  different  rule.^ 

6.  Impeaching  the  ZeUera.] — The  burden  of  proof  is  upon 
one  who  disputes  the  authority  of  an  executor  or  administrator, 
on  the  ground  of  want  of  jurisdiction.^  The  jurisdictional  facts 
are  defined  by  statute,  and  are  usually  death  and  assets,  under  the 
prescribed  conditions  as  to  domicile  and  location.^^  These  matters 
may  be  disproved  if  the  validity  of  appointment  is  in  issue.^ 


^  Brooks  T.  Walker,  8  La.  Ann.  160.  So  also  may  •  prior  rea^matlon  creatlnii; 
the  Tacancy  filled  by  the  letters.  Gray  v.  Cruise,  S6  Ala.  N.  S.  509:l)nt  only  if  the 
surrogate  had  power  to  accept  a  resignation.    Flinn  v.  Chase,  4  Den.  85. 

*  2  K.  T.  R.  S.  80,  §  56 ;  1  Wms.  Ex'rs,  6  Am.  ed.  020,  n.  (h),  and  cases  cited. 
>  AUen  T.  Dnndas,  8  T.  R.  125. 

^  Farley  ▼.  McConneU,  52  K.  Y.  680,  affi*g  7  Lana.  428 ;  Belden  v.  Meeker,  47  N.  Y. 
807,  aflPg  2  Laos.  470. 

*  Randolph  y.  Bayne,  44  OaL  866. 

*  Brown  v.  Bordick.  25  Ohio  St  266. 

*  Thomas  t.  Cameron,  16  Wend.  679. 

*  Osgood  y.  Franklin,  2  Johns.  Ch.  1;  Doolitder.  Lewis,  7  Id.  45;  Goodrich  y. 
Pendleton,  4  Johns.  Ch.  549. 

*  Thomas  y.  Cameron,  16  Wend.  679 ;  Variok  y.  Bodine,  8  Hill,  444;  Bellinger 
y.  Ford,  21  Barb.  811. 

»  French  y.  Fnuder^s  Ad.  7  J.  J.  Marsh.  425,  482. 

"  Haddow  y.  Lnndy,  59  N.  Y.  820. 

"  See  on  this  sabject  Parker  y.  Parker,  11  Cosh.  519;  I>ablin  r.  Chadbonm,  16 
Ma8a.483. 

»«  Welch  y.  N.  Y.  Central  R.  R.  Co.  58  N.  Y.  610. 

>«  Comstock  y.  Crawford,  8  WaU.  408 ;  2  R.  S.  of  IT.  Y.  78,  8  23;  L.  1887.  cK 
460,  g  1,  same  stat.  8  R.  S.  6th  ed.  826,  g  2;  Farley  y.  McConnell,  52  N.  Y.  680, 
affiTg  7  Lana.  428. 

»  Redl  OB  W.  67.    But  doabted;  see  67  N.  Y.  860;   68  Id.  46a    The  weight  of 
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But  the  letters  cannot  be  impeached  hj  proving  that  the  snrro- 
gate  did  not  comply  even  with  the  requirements  of  the  statute 
expressed  to  be  conditions  precedent  of  his  action,  such  as  exam- 
ination of  parties  on  oath,^  much  less  that  they  issued  to  a  person 
not  entitled,*  if  these  requirements  do  not  enter  into  the  defini- 
tion of  the  jurisdiction  of  the  court,  and  do  not  relate  to  the 
notice  necessary  to  bind  the  adverse  party.  Nor  can  the  letters 
be  impeached,  as  to  personalty  at  least,  by  showing  that  the  testa- 
tor was  incompetent,*  or  that  the  will  was  forged ;  *.  but  fraud 
in  obtaining  tne  letters  is  competent,^  unless  the  statute  affords 
an  exclusive  remedy  in  the  probate  court.  The  minutes  of  the 
surrogate  are  not  rendered  incompetent  because  the  statute  pro- 
vides that  the  testimony  must  be  entered  in  a  book  and  preserved 
as  part  of  the  record.* 

6.  Best  and  Seoondary  Evidence  of  Authority. 1 — ^If  the 
pleadings  require  a  party  to  prove  his  adversary's  authoritv  as 
executor  or  administrator,  it  is  best  to  give  him  notice  to  produce 
at  the  trial  the  letters  or  probate,  or  both,  as  the  case  may 
require,  unless  the  party  is  prepared  to  produce  the  decree  or  an 
exemplified  copy  of  the  letters  as  primary  evidence.  But  it  is  not 
necesaary,  in  order  to  let  in  secondary  evidence,  to  prove  that  the 
probate  or  letters  are  in  the  adversary's  possession;  for  proof 
that  he  has  been  duly  appointed  executor  or  administrator,  raises 
a  sufiicient  presumption  that  they  are  in  his  possession  to  let  in 
secondary  proof  .^ 

7.  Itepresentatvo^a  Declarations  and  Admissions  Competent 
against  the  Estate.']  —  The  admissions  and  declarations  of  an 
executor  or  administrator,  made  while  he  was  clothed  with  official 
authority  as  such,  are  competent  in  evidence  against  the  estate 


the  dedflions  on  this  point  If  impaired  by  two  considerations :  Many  of  the  English 
cases  are  the  refasal  of  common-law  courts  to  hold  themselves  bound  by  purely 
ecclesiastical  abjudications.  And  many  of  the  American  oases  arose  at  a  time  when 
probate  was  little  more  than  prima  facie  authentication,  like  the  acknowledgment  or 
proof  of  a  deed.  The  tendency  of  recent  legislation  is  to  make  the  decree  of  the 
probate  court  an  adjudication  in  the  fullest  sense.    See  68  N.  Y.  460.    Whether  dis- 

E roving  death  avoids  the  letters  so  tar  as  to  deprive  those  who  have  acted  on  them 
1  eood  fidth,  of  their  protection,  see  Jochumsen  v.  Suffolk  Bank,  8  Allen  (Mass.) 
87,  in  the  affirmative;  and  Roderigues  v.  East  River  Bank,  63  N.  Y.  460,  rev'g  4S 
How  Pr.  166,  in  the  negative. 

>  Farley  y.  McConneU,  62  N.  Y.  680,  effi'g  1  Lans.  428. 
'  Gomstock  T.  Crawford,  8  Wall  408. 

*  8  Redf.  on  W.  67 ;  1  Wma.  on  Ez'rs,  6th  Am.  ed.  618.  Oanira,  see  2  Whart 
Ev.§811. 

«  Allen  T.  Dundas.  8  T.  R.  126 ;  Steph.  Et.  48. 

*  Exp.  Joliffe,  8  Beav.  168,  and  see  Stilwell  t.  Carpenter,  8  Abb.  N.  C.  268. 

*  Haddow  t.  Lundy,  59  N.  Y.  820. 

*  8  Wms.  Ex'rs,  6th  Am.  «d.  2069.  A  paper  imperfectly  showing  the  will  and 
its  probate,  if  shown  to  have  been  acted  on  as  such  by  the  representative,  may  bo 
competent  secondary  evidence  against  him  of  an  admission  in  the  will  binding  the 
estate,  notice  to  produce  the  original  probnte  having  been  given  to  him  and  disre- 
garded.   8  Wms.  £z^  [2004],  citing  Gordon  v.  Dyson,  1  Brod.  A  B.  219. 
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while  represented  in  Ae  action,  either  by  him  ^  or  by  his  sac- 
cessor  in  the  administration.'  Mere  declarations  or  admissions 
however,  as  distinguished  from  acts,  do  not  bind  the  representa- 
tive/ bnt  he  may  explain  or  contradict  them.  Declarations  and 
admissions  made  before  he  was  fully  clothed  with  the  trost/  or 
after  he  was  removed,  are  not  competent,  as  against  the  estate, 
to  affect  the  parties  beneficially  interested  other  than  himself, 
except  perhaps  to  prove  his  knowledge  of  the  fact  admitted. 
Where  there  are  several  co-representatives,  the  admissions  and 
declarations  of  one  are  not  competent  against  the  others,  either 
to  establish  the  demand  as  an  original  one,^  or  to  revive  the  debt 
after  the  limitation  has  passed.*  Snt  proof  of  an  admission  of  a 
fact  b^  one  is  admissible,  because  it  may  be  followed  up  by  proof 
of  a  similar  admission  by  all  the  others,  if  not  thus  followed, 
the  judge  should  instruct  the  jury  to  disregard  it.^ 

8.  The  Decedent^ 8  Ded<xratio)is  and  Admissions,'] — If  the  ex- 
ecutor or  administrator  sues  or  defends,  by  virtue  of  his  charac- 
ter as  such,  evidence  of  the  declarations  and  admissions  made  by 
the  decedent  in  his  lifetime  is  competent  against  the  representa- 
tive ;  *  and  even  the  decedent's  declarations  as  to  the  value  of  his 

>  Faonce  ▼.  Gray,  21  Pick.  243 ;  Eokert  ▼.  Triplett,  48  Ind.  174  ;  s.  a  17  Am.  R 
786 ;  1  Greenl.  Et.  216.  dcm/ra.  Allen  ▼.  Allen,  26  Mo.  627 ;  Graodall  t.  Gallup,  12 
Conn.  372,  and  caaee  cited.  The  contrary  has  also  been  held  of  loose  oral  declara- 
tions to  a  third  person,  because  the^r«>re8eDtatiye  was  deemed  to  have  no  int<»re3r, 
no  adequate  information,  and  no  le*:;ar  duty.  Hueston  t.  Hueston,  2  Ohio  St  48  S ; 
aod  in  Ciples  y.  Alexander,  2  Coost.  (Tr^adw.  S.  C.),  767,  it  was  hel J  that  a  bare 
oral  admission  is  nt>t  enoui^h  to  sustain  a  recovery ;  &  p.  Jones  ▼.  Jones,  21  f^.  H. 
219.  The  better  opioioa  is  that  the  admission  is  competent,  and  if  explicit  and  unex- 
plained, sufficient  to  go  to  the  jury.  As  to  ao  account  stated  with  the  representa- 
tive, see  1  Wms.  Ex'rs  [1947],  n.  f. ;  N.  Y.  Code  Civ.  Pro.  §  896 ;  Young  v.  Hill.  67  N. 
T.  192,  and  cases  cited. 

'  Lashlee  v.  Jacobs,  9  Humph.  718;  Eckert  v.  Triplett  (above);  Matoon  v.  Clapp, 
8  Ohio,  248;  eorUra,  Pease  y.  Phelps,  10  Conn.  62,  68. 

*  To  this  extent  the  principle  in  Rush  y.  Pcjieock,  2  Moody  A  Rob.  162.  is  sound. 
^  Moore  y.  Butler,  48  N.  H.  161,  170;  Fenwick  y.  Thornton,  M.  4k  M.  51,  Abbott. 

C.  J. ;  Ijsgge  y.  Edmonds,  26  L.  J.  Ch.  126,  141 ;  1  GreeoL  Ev.  217,  S  179.  See 
contra,  Tdiual,  J.,  in  Smith  v.  Morgan.  2  M.  <k  Rob.  267.  "  Perhaps  the  admissi- 
bility of  statements  made  by  executors,  aisignees,  and  others  filling  an  official  char- 
acter, but  before  they  were  invested  with  that  chHracter,  will  be  found  to  depend  on 
the  nature  of  the  facts  stated  by  them.  So  ao  admission,  before  probate,  by  an  ex- 
ecutor named  in  a  wiU  may  perhaps  be  entitled  to  more  consideration  than  the  ad- 
mission of  a  mere  stranger  who  h.is  afterwards  obtiuned  letteri  of  adminijtration." 
Rose.  N.  P.  72. 

^  1  Greenl.  Ey.  216,  §  176.  This  rule,  originally  founded  on  the  fact  that  other- 
wise those  not  admitting  might  be  rendered  personally  liable,  Hammon  v.  Hantleyt 
4  Cow.  498,  has  been  reiterated  since  the  reason  failed.  Elwood  y.  Diefendorf,  6 
Barb.  407. 

*  Tullock  y.  I>nnn,  By.  A  Moo.  416 ;  Bloodgx>d  y.  Bmon,  8  N.  T.  (4  Seld.)  362, 
rev'g  4  Sandf.  427.  Oimtra,  Shreve  y.  Joyce,  86  N.  J.  (7  Vroom),  44,  s.  o.  13  Am. 
R  417.  Otherwise  of  an  act  such  as  part  payment,  male  before  the  statute  has  run. 
Heath  y.  Grenell,  61  Barb.  190;  see  also  8  Wms.  Ex'rs,  6th  Am.  ed.  2063. 

*  Forsyth  y.  Ganson,  6  Wend.  668. 

'  Smith  y.  Smith,  8  Biog.  N.  C.  29,  s.  o.  7  C.  A  P.  401 ;  Cttnainsfham  y.  Smith, 
70  Penn.  St  468,  oitins;  Newman  y.  Jenkins,  10  Pick.  616.  As  to  proving  a  trust,  com* 
pare  Harriaburgh  Bank  y.  Tyler,  8  Watto  A  S.  378 ,  Barker  v.  White,  68  N.  Y.  204. 
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property  are  competent  on  the  inqniry  whether  the  administrator 
has  made  proper  effort  to  administer  the  estate ;  but  they  are  not 
binding,  as  declarations,  npon  the  administrator,  so  as  to  charge 
him  with  that  amount  of  assets.  Upon  a  question  of  due  ad- 
ministration, an  executor  or  administrator  is  not  concluded  by  the 
statements  of  the  deceased,  but  is  only  bound  to  a  faithful  at- 
tempt to  realize  the  largest  amount  from  the  assets  which  have 
come  to  his  knowledge.^  But  the  decedent's  admissions  and 
declarations  are  not  competent  in  favor  of  the  representative, 
unless  some  rule  of  evidence  would  admit  them  in  favor  of  the 
decedent  if  living,  as,  for  instance,*- where  they  were  part  of  the 
res  gestcB  of  an  act  properly  in  evidence.* 

The  delivery  of  property,  necessary  to  the  validity  of  a  gift 
in  view  of  death,  cannot  be  proved  by  subsequent  declarations  of 
the  deceased,  shortly  before  death,  to  a  person  not  connected 
with  the  gift.  But  subsequent  declarations  made  to  the  donee, 
are  competent.'  And  when  the  words  of  the  decedent  accom- 
panying the  gift  are  ambiguous,  parol  declarations  of  his  inten- 
tion, made  previously  or  afterward,  are  competent  to  explain  the 
intent.* 

9.  Judgments.'] — The  executor  or  administrator  is  bound  by  a 
judgment  recovered  by  or  against  the  decedent,  or  by  or  against 
the  representative's  predecessor  in  administration.'  And  where  an 
administrator,  or  administrator  with  the  will  annexed,  is  appointed 
here,  upon  application  of  the  foreign  executors  or  administrators 
of  the  same  decedent,  he  is  regarded  as  an  ancillary  administra- 
tor ;  and  a  decree  of  the  f orei^  courts  of  competent  jurisdiction 
against  the  foreign  representatives  is  competent  and  prima  faoU 
evidence  against  him.* 

10.  Testimony  of  the  Representative,] — Where  an  executor  or 
administrator  is  examined  under  oath  by  an  adverse  party,  his 
whole  statement  must  be  taken  together ;  and  a  part  tending  to 
charge  him  cannot  be  separated  from  a  part  tending  to  explain  it 
and  operating  in  his  favor.^ 

11.  Testimony  of  Interested  persons  agaitiet  the  estate,'] — 
Since  the  common-law  incompetency  resulting  from  interest  nafr 
been  removed,  the  question  of  the  value  oi  an  interested  wit- 
ness' testimony  against  a  decedent's  estate  has  been  much  dift- 

1  Ginochio  ▼.  PoreelIa»  8  Bradf.  277,  280. 

•  Chase  y.  Ewlng,  51  Barb.  597,  616;   Ricketa  v.  LiviiigBton,  2  Johna.  Caa.  97: 
Cheeaemaa  v.  Kyle,  15  Ohio  St  15.  ; 

'  1  Wms.  Ei^ra,  6th  Am.  ed.  868,  n.    Compare  Htmter  r.  Htmter,  19  Barb.  681. 
^  Smith  Y.  Maine,  26  Barb.  88,  48.     As  to  proving  a  gift,  see  also  p.  4  of  this  yoL 
>  Steele  v.  Lineberger,  69  Penn.  St  808,  818 ;   Manigault  y.  Deaa,  1  Bailey  Eq. 
288,  296;  8  Wms.  Ez'rs,  6th  Am.  ed.  2115. 

*  Cnmmings  y.  Banks,  2  Barb.  602 ;   and  see  26  N.  Y.  146 ;  and  la  conduaiye 
here  on  the  parlies  to  the  foreign  snit   8  Bradt  288. 

^  O^lvie  y.  Ogilvie,  1  Bradf.  866.    For  thd  limits  of  thia  role,  aee  Bonae  ▼. 
Whited,  26  N.  Y.  170,  roy'g  26  Barb.  279. 
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easBocL  The  Englieh  courts,  without  any  express  statute,  hold 
that  the  testimony  of  a  party  to  personal  transactions  with  the  de- 
ceased, which  exonerate  nimself,  is  not  sufficient,  at  least  in  equity, 
to  sustain  a  decree,  unless  corroborated.^ 

The  general  policy  of  the  American  statutes  is  to  restrain  the 
admission  of  the  testimony  of  a  party  or  interested  witness,  as 
against  the  estate  of  a  deceased  person  or  the  interest  of  one  suc- 
ceeding to  his  right.  The  ground  of  the  rule  is,  that,  although 
parties  and  interested  witnesses  are  made  generally  competent, 
some  exception  should  be  made  where  the  adversary  in  the  con- 
troversy is  deceased.  The  law  prefers  to  a4piit  all  parties ;  but 
when  death  silences  one,  the  law  will  silence  the  other  as  to  mat- 
ters peculiarly  within  their  sole  knowledge.  The  statutes  for 
this  purpose  are  very  diverse.  Some  reach  the  result  bv  forbid- 
ding parties  and  interested  witnesses  from  testifying  in  all  actions 
where  the  opposite  party  is  an  executor  or  administrator.  Others 
where  the  action  is  on  a  contract,  &c.,  with  one  since  deceased. 
Others  attempt  to  define  the  line  with  more  discrimination. 
Where  the  statute  is  a  mere  proviso  or  saving  clause  in  the  act 
abolishing  the  common-law  disqualification  of  interest,  it  does  not 
make  incompetent  such  testimony  as  would  be  competent  at  com- 
mon law;*  out  where  it  is  a  new,  independent  and  affirmative 
provision,  it  does  exclude  the  kind  of  testimony  described  by  it, 
although  such  as  would  have  been  previously  competent.'  What- 
ever be  the  frame  of  the  statute,  its  object  and  the  general  guide  in 
its  construction  is  to  apply  the  exclusion  in  such  manner  as  to  put 
both  parties  on  an  equality ;  *  but  the  court  will  not  do  violence 
to  the  plain  language  of  the  statute  for  the  purpose  of  securing 
this  effect.^  Difficulties  of  this  kind  are  less  frequent  in  propor- 
tion Bs  the  statute  is  so  framed  as  to  define  the  exclusion  oy  the 

I  Hill  T.  Wilson,  L.  R.  8  Ch.  App.  888,  8.  o.  7  Moak's  En^.  449;  Gray  r.  Warner, 
L.  R.  16  £q.  577,  s.  r.  7  Moak*8  En^.  691.  "  Nobody  would  be  safe  in  i*enpect  to  his 
pecuniary  transactions,  if  legal  documents  found  in  bis  possession  at  the  time  of  his 
death,  and  endeavored  to  be  enforced  by  hvn  executors,  could  be  set  aside,  or  varied, 
or  altered,  by  the  parol  evidence  of  the  person  who  had  bound  himseli  It  would  be 
very  easy,  of  course,  for  anybody  who  owed  a  testator  a  debt  to  say,  «  »  *  • 
'  f  met  the  testator  and  gave  him  the  money.'  The  interests  of  justice  and  the  inter- 
eats  of  mankind  require  that  such  evidence  should  be  wholly  disre^^arded."  James, 
h.  J.,  in  Hill  V.  Wilson  (above).  Contra,  Ford  v.  Haskell,  32  Ck>nn.  489,  492,  where 
the  court  say  it  is  a  question  of  credibility,  as  in  case  of  testimony  of  au  accomplice 
in  a  crimioal  caae. 

'  sheets  V.  Norris,  2  Weekly  Notes  (Pa.)  687.  The  common-law  exception,  from 
neeesrity,  in  case  of  contents  of  bageagc*  Ac.,  was  Emitted  in  Sykes  v.  Bates,  26 
low.i,  521,  a.  p.  Nash  v.  Gibson,  16  Id.  805. 

s  Uattoon  v.  Tonng,  46  N.  Y.  696. 

*  McGeehee  v.  Jones,  41  Geo.  123;  Brown  T.  Briffhtman,  11  Allen  (Mass.)  226; 
Louis  V.  Easton,  50  Ala.  470 ;  Jones  v.  Jones,  36  Mo.  457 ;  Poe  v.  Domic,  54  Mo. 
124 ;  HnbbeU  v.  Hubbell,  22  Ohio  St.  208 ;  Key  v.  Jones,  52  Ala.  238 ;  Latimer  v. 
Sayre,  45  Geo.  468. 

*  For  cases  where  the  courts  have  refused  to  do  so,  see  Brown  v.  Lewis,  9  B.  L 
497;  Roberta  t.  Yarboro,  41  Tex.  461 ;  Howe  v.  Merrick,  11  Gray  (Mass.)  129; 
Ballon  V.  Tilton,  52  N,  H.  607 ;  Graham  ▼.  Howell,  50  Geo.  208 ;  Crawford  v.  Bobie^ 
42N.  H.162. 
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kind  of  testimony  rather  than  by  the  class  of  actions  or  parties. 
The  New  York  statute,  and  those  modeled  from  it,  have  been  the 
most  successful  in  this  respect*  That  act  addresses  the  prohibi- 
tion to  the  actual  source  of  danger,  viz.,  the  version  by  an  inter- 
ested person,  of  his  interview  with  one  who  can  no  longer  contrar 
diet  him.  To  prevent  evasion,  the  prohibition  is  made  applicable 
not  only  to  parties  on  the  record  and  parties  having  an  interest  in 
the  result,  but  to  assignors  and  others  through  whom  a  party 
claims.  To  prevent  unequal  application,  it  is  not  enforceable^ 
against  one  side  when  the  other  side  has  put  forward  the  testi- 
mony of  the  persomsince  deceased. 

12.  The  New  York  rule.'] — The  statute  is  as  follows :  "  Upon 
the  trial  of  an  action  or  the  nearing  upon  the  merits  of  a  special 
proceeding,  a  party  or  a  person  interested  in  the  event,  or  a  per- 
son from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  nis  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator,  or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunatic,  or  a  person  deriving  his  title  or  in- 
terest from,  through,  or  under  a  aeceased  person  or  lunatic,  by 
assignment  or  otherwise;  concerning  a  personal  transaction  or 
communication  between  the  witness  and  tne  deceased  person  or 
lunatic ;  except  where  the  executor,  administrator,  survivor,  com- 
mittee, or  person  so  deriving  title  or  interest  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  communica- 
tion." 1 

13.  What  Parties  are  excluded.'] — A  party  to  the  action  or 
proceeding  cannot  be  thus  examined  in  his  own  behalf  or  inter- 
est, or  in  behalf  of  the  party  succeeding  to  his  title  or  interest.' 


"  N.  T.  Code  Cir.  Pro.  g  829,  am'd'g  Code  of  Pro.  g  899.  The  act  does  not  dieqnal. 
ify  from  making  ar>  affidavits  By  recent  amendment^  "  the  husband  or  wife  of  a  part^ 
or  person  interested,  who  onnnot  be  examined  concerning  a  transaction  or  communi- 
cation, as  prescribed  in  the  last  section,  cannot  be  examined  as  a  witness,  concerning 
the  same  transaction  or  communication ;  or  a  like  transaction  or  oommnnication,  be- 
tween the  witness  and  the  deceased  person  or  itmatic.'*  Id.  g  880.  Compare  Taylor 
V.  Kelly.  80  Pa.  St  96. 

*  Where  the  statute  is  not  in  terms  restricted  to  a  party  called  on  his  own  behalf, 
Ac,  Ac,  the  courts  do  not  restrict  it  by  construction,  but  exclude  a  party  called  for 
•  co-party.  Bennett  y.  Austin,  5  Hun,  686;  Alexander  t.  Dutcher,  7  Hun,  489; 
Jf%^  Blood  ▼. 'Fairbanks,  50  Cal.  44^;  and  even  though  he  has  no  interest  adverse  to  the 
executor  or  administrator,  as,  for  instance,  where  they  are  co-defendants,  Blood  v. 
Fairbanks  (above) ;  and  though  he  might  have  been  sued  separately,  e.  ff.,  the  in- 
dorser,  sued  with  the  maker.  Fox  v.  Clark,  61  Barb.  216,  n.;  Alexander  v.  Dutcher 
(above).  The  better  opinion  is  that  after  an  action  affaiost  two  has  been  practically 
severed  for  the  purposes  of  trial — ^for  example,  by  a  ^Smissal  of  the  action  against 
one  on  his  discharge  in  bankruptcy,  Hayden  v.  McEnif  ht,  45  Geo.  147 ;  or  by  a 
judgment  against  them  on  de&ult  oeing  opened  in  fiivor  of  one  only,  to  allow  him  to 
set  up  a  defense  personal  to  himself,  Simpeon'B  Exr.  v.  Bovard,  74  Penn.  St.  861, 
860 — ^the  disqualification  of  the  one  who  will  sot  be  affected  by  the  trial  is  tez^ 
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14.  What  Interested  Witnesses  are  exdudedJ] — ^No  person 
can  be  thns  examined  in  his  own  behalf  or  interest,^  or  in  behalf 
of  a  party  succeeding  to  his  title  or  interest,  if  h^  or  his  prede 
cesser  in  interest  is,  at  the  time  of  the  trial,'  interested  in  the  event 
of  the  action  or  proceeding,  whether  directly  interested  in  the  cause 
of  action,  or  whether  merely  liable  to  be  legally  affected  by  the  judg- 
ment,— ^as,  for  instance,  where  he  stands  in  such  a  ^sition  that 
the  effect  of  a  recovery  in  the  action  may  be  to  dimmish  a  fund 
in  which  he  has  an  interest,*  or  may  aid  the  party  unsuccessful  in 
the  action  to  bring  and  maintain  an  action  against  the  witness  for 
indemnity ;  ^  or,  to  take  another  instance,  where  the  effect  of  a 
recovery  may  be  to  exonerate  the  witness  from  liability  for  a 
tort,  by  giving  the  plaintiff  satisfaction  from  another  person.* 
But  interest  m  the  question  is  not  enough.  Thus,  where  the 
question  is  whether  a  deed  shall  be  set  aside  as  against  one  heir, 
another  heir,  not  a  party,  is  not  excluded.*  Nor  is  the  mere  fact 
that  the  witness  or  the  deceased  was  the  agent  of  the  party  in 
making  the  very  contract  sued  on  sufficient  to  disqualify.^  A 
release  which  absolutely  extinguishes  the  interest  of  the  witness 
restores  competency,  where  the  disqualification  resulted  from 

miimted ;  but  in  New  York,  on  the  contrary,  it  was  held  that,  though  the  court 
mi£^t  in  its  discretion  serer  the  action,  a  party  on  the  record  coald  not,  so  long  as 
he  remained  a  party,  be  thns  examined,  against  or  for  another  party,  (venet  ▼. 
Lawyer,  61  Barb.  211 ;  and  the  £act  that  the  defendant  who  was  offered  as  a 
witness,  did  not  put  in  an  answer,  but  suffered  default,  did  not  sufficiently  sever 
the  action  or  discontinue  it  as  to  him.  lb.  Nor  did  the  fact  that  the  plaintiffs 
executed  a  release  to  him  affect  the  question.  n>.  In  Hubbell  y.  Hubbell,  8ft 
Ohio  Stb  208,  226,  the  court  sanction  practically  seyering  any  action  and  admitting 
tiie  eyidence  against  one  and  excluding  it  as  against  the  other,  wherever  separate 
judgments  would  be  proper.  Under  a  statute  which  excludes  only  in  a  case  where 
)udgment  might  be  renaered  for  or  against  an  executor  or  administrator,  it  is  held 
that,  on  the  entire  abatement  of  an  action  as  to  an  administrator  not  served,  or  as  to 
a  party  dying,  he  ceases  to  be  a  party  within  the  rule.  Hall  v.  The  State,  89  Ind. 
801 ;  Kobertsi  v.  Tarboro,  41  Tex.  461.  The  word  "  party**  has  beeu  held  to  in- 
clude a  party  in  interest,  thou£^h  not  on  the  record.  Stallings  v.  Hinson,  49  Ala.  92. 
Especially  if  his  interest  is  such  that  it  will  be  necessary  to  bring  him  in  as  a  party. 
HcKaig  y.  Hebb,  42  Md.  227. 

*  Before  this  qualification  was  expressly  made,  it  was  held  that  the  fact  that  the 
interest  was  in  &yor  of  the  executor  or  administrator  against  whom  the  witness  was 
caUed,  and  was  against  the  success  of  the  party  calliug  him,  did  not  take  the  case 
out  of  the  statute.    Le  Clare  y.  Stewart,  8  Hun,  127. 

»  Farnsworth  y.  Ebbs,  2  Hun,  488,  a.  c.  6  Supm.  Ct  (T.  <fe  C.)  1.  As  the  N.  Y. 
statute  now  refers  only  to  examination  at  the  trial  or  hearing,  it  may  perhaps  be 
claimed  that  such  testimony  may  be  taken  on  deposition,  and  the  question  of  its  com- 
petency determined  at  the  triu,  according  to  the  existence  of  interest,  <bc.,  at  the 
time  of  triaL 

'  Le  Clare  y.  Stewart,  8  Hun,  127 ;  but  the  statute  has  been  held  not  to  excludo 
the  foreign  administratur  of  the  same  decedent  in  a  suit  against  the  administrators 
here  appointed,  for  the  former  is  not  interested.  1  Whart.  £y.  451,  g  471 »  citing 
Steams  v.  Wright,  61  N.  H.  606. 

^Stallings  t.  Hinson,  49  Ala.  92;  Wooster  v.  Booth,  2  Hun,  426.  Compart 
Cousins  v.  Jackson,  62  Ala.  262. 

*  Andrews  y.  Nat.  Bank  of  North  America  of  N.  T.  7  Han,  20. 

*  Hobart  y.  Hobart,  62  N.  T.  88 ;  Hooper  v.  Huwell,  62  Geo.  821. 

^  Scurry  v.  Cotton  States  Life  Ins.  Co.  61  Geo.  624 ;  Am.  Life  Ins.  Co.  y.  Schult^ 
2  WeeUy  Kotea  (Pa.)  665 ;  Spencer  y.  Trafford,  42  Md.  17. 
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being  interested,  but  not  where  it  resulted  from  the  mere  fact  of 
being  a  party.* 

15.  Assignor^  or  Source  of  Title,  excluded.'] — ^No  person,  from, 
through,  or  under  whom  such  a  party  or  interested  person  de- 
rives his  interest  or  title,  by  assignment  or  otherwise,' can  be  thus 
examined,  in  his  own  behalf  or  interest,  or  in  behalf  of  tlie  party 
succeeding  to  his  title  or  interest,*  if  the  interest  or  title  thus  de- 
rived is  in  the  particular  claim  affected  by  the  transaction  or  com- 
munication.* 

16.  WTutt  Persons  are  Protected.] — The  ground  of  the  exclu- 
sion is  the  intervening  incapacity  oi  the  other  party  to  the  per- 
sonal transaction  or  communication.*  For  this  purpose,  death  is 
held  to  be  sufficiently  established  \>j  priina  facte  evidence, — for 
instance,  the  production  of  the  letters  under  which  the  repre- 
sentative acts."  The  fact  that  the  action  is  in  the  name  of  the 
representative  for  formal  reasons,  although  the  estate  has  no  in- 
terest as  such,  does  not  alter  the  case,  if  the  interests  of  other  par- 
ties are  such  that  the  reasons  for  protection  equally  apply.'  And, 
on  the  other  hand,  the  prohibition  will  apply  for  the  protection  of 
the  estate,  though  the  representative,  bemg  a  party  as  such,  be 
also  made  a  party  individually ;  ®  or,  though  he  be  sued  only  in 
his  individual  name,  if  he  might  have  been  sued  in  his  represent- 
ative character,  or  if  the  recovery  will  enhance  or  diminish  the 
estate.*    The  words  indicating  the  various  personal  relations  and 


>  Oenet  r.  Lawyer,  61  Barb.  211. 

*  Even  where  the  statute  does  rot  ezpreaaly  exclude  the  transferrer  of  the  cause 
of  action,  the  courts  have  sometimes  excluded  him,  upon  the  equity  of  the  statute. 
Louia  V.  Eaaton,  60  Ala.  47U ;  1  Whart.  Et.  462,  §  478. 

*  The  owner  of  chattels  transferred  the  title,  and  became  agent  for  his  trans- 
feree, and  then  bailed  them  with  defendants  without  disclosing  his  agency,  ffeid, 
that  in  his  princt|<ars  action  against  the  defendants,  he  could  not  testify  to  a  demand 
made  on  one  of  them  who  had  since  died.  Conway  y.  Moulton,  6  Hun,  660.  A 
partner  having  assigned  or  released  to  his  copartner  is  within  the  rule.  Lyon  y. 
iSnyAer,  61  Barb.  172.  A  child  emnncipated  by  hb  father  does  not  derive  title  to 
subsequent  earnings  "  from,  through,  or  under  the  father,  in  such  sense  that  tho 
lather  is  incompetent.     Shirley  y.  Bennett,  6  Lans.  612. 

^  This  qualification  is  consonant  to  the  principle  of  the  statute,  and  seems  sup- 
ported by  the  doctrine  of  Cary  v.  White,  69  W.  Y.  836,  and  Van  Tuyl  v.  Van  Tuyl,  8 
Abb.  Pr.  N.  S.  6,  s.  o.  67  Barb.  286.     Contra,  Lyon  y.  Snyder,  above. 

*  See  paragraph  11,  above. 

*  Parlian  v.  Moran,  4  Hun,  717. 

'  HoUister  v.  Youngf,  41  Vt.  166. 

*  Dixon  y.  Edward,  48  Geo.  146.  Nr.r  does  the  fact  that  the  representative,  by 
verifying  his  pleading,  has,  by  virtue  of  a  statute,  cast  the  burden  of  proof  on  the 
other  party.     lb. 

'  Louis  V.  Easton,  60  Ala.  470;  Fitzsimmons  v.  South  wick,  88  Vt  614.  It  has, 
however,  been  held  that,  in  a  probate  proceeding,  the  executor  is  not  protected,  be- 
cause it  ia  said  that  before  lettcrfl  issued,  he  is  not  a  party  as  such.  Hamilton  v. 
Hamilton,  10  R.  I.  638;  Dietrich's  Estate,  1  Tuck.  129.  On  the  other  hand,  it  has 
been  held  that  the  protection  in  favor  of  the  executor  or  administrator  must  be  ex- 
tended by  tho  court  to  an  heir,  Ac,  if  the  object  of  the  action  is  to  establijih  a  liabil- 
ity of  the  decedent  or  a  benefit  to  his  estate.  Mountain  v.  Collins,  cited  in  60  Ala. 
472 :  but  8oe  Bragg  y.  Clark,  60  Ala.  868. 
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modes  of  saGeetisioti  proteeted  bj  the  stetote,  are  liberally  con- 
strued in  furtherance  of  the  equity  of  the  rule ;'  and  it  is  not 
essential  that  it  tippear  in  which  ef  seyeral  classes  protected  by  the 
statute  the  objector  is,  if  his  right  or  liability  must  be  in  one  or 
another.*  But  the  only  derivative  title  regarded  is  one  held  by 
the  deceased  at  the  time  of  the  transaction,  and  subsequently  de- 
volved upon  the  objecting  party.' 

17.  InsanUff.'] — ^For  couTenieaee  of  presenting  the  whole  stat^ 
ute  in  one  view,  its  i^pplicalson,  where  the  incapacity  is  mental, 
should  be  here  considered.  A  question  may  arise  as  to  what  de- 
gree of  insanity  wiD  bring  the  ease  within  the  statute.  At  com- 
mon law,  the  insane  are  not  absolutely  disqualified  to  testify.  An 
insane  person  may  be  examined  as  a  witness  in  a  lucid  interval,  and 
mav  then  testify  even  to  what  took  place  when  he  was  insane ; 
and  even  while  under  delusion,  may  be  examined  on  the  ground  of 
necessity,  e^eciaU v  for  his  own  protection,  and  for  the  redress  of 
an  injury  to  himself.  If  the  person  is  insane  within  the  meaning 
of  the  language  of  the  rules  of  evidence  as  to  witnesses,  testimony 
of  the  interested  witness  should  not  be  admitted  under  the  stat- 
ute.^ And  even  if  not,  the  existence  of  an  inquisition  or  the  ap- 
pointment of  a  guardian  ad  litem  in  the  action,  on  the  ground  of 
insanity,  is  prima  facie^  though  oidj  prima  faciey  evidence  of  in- 
capacity to  testify." 

18.  Objecting  to  the  Testimony.'] — The  interested  witness, 
when  offered,  should  not  be  excluded  merely  because  he  is  called 
against  an  executor  or  administrator,  &c.,  unless  it  is  clear  that  if 
sworn  he  could  not  testifjr  to  anything ;  until  that  appears,  it  is 
error  to  exclude  him*  unaer  such  a  statute  as  that  of  New  York, 
where,  strictly  speaking,  the  incompetency  is  not  that  of  the  wit- 


1  TfafM,  a  limlMtnd,  claiming  by  maritiil  right  of  aaoeaMioii,  haa  been  treated  as  if 
he  were  next  of  kin  to  his  wifo.  Dewey  v.  Goodenough,  56  Barb.  54.  Tbe  term 
''heir"  extends  to  heirs  of  deceased  heirs  claiming  by  representation.  MerriU  y. 
AtkiBa.  59  m,  19.  "SarriTor"  proiacta  a  miiwiaK  partner.  Green  ▼.  Gdiok,  66 
N.  T.  613 ;  and  '*  aas^eaa  *  inclvdee  giranteea  of  land.  Mattoon  7.  Youdt,  45  N.  Y. 
696;  and  donees  of  personalty.  Howell  y.  Taylor.  11  Hnn,  214.  A  bank  making  a 
loan  on  stock  borrowed  by  an  officer  and  pledged  for  his  own  benefit,  under  a  rcp- 
reaenta^n  that  tbe  loan  wsa  for  a  third  person,— JJcii,  an  assignee  of  iU  officer 
within  the  mle.  Andrews  ▼.  Nat.  Bank  of  K.  Am.  7  Han,  20.  But  a  creditor,  Uk. 
log  a  collateral  secnrity  by  an  assignment  from  a  third  person,  obtained  for  him  by 
his  debtor,  is  not  an  asaigoee  of  the  debtor  within  the  rale.  Banay  t.  Equitable  Lifo 
Aasnr.  Soc.  59  N.  T.  58^.  If  dafeadaot  in  treepaas  jnatiiea  as  having  entered  as  tbe 
sgent  of  the  true  owners,  who  claim  under  a  deceased  person,  plaintiff's  grantor 
eanoot  testify  against  defendant  to  oonyarsatioaa  with  the  riaaeaasd.  Whaalodc  v. 
Ouyler,  4  Hun,  414. 

'  See  Mosner  ▼.  Raolatn,  66  Barb.  918. 

»  Gary  y.  White,  59  N.  Y.  886. 

«  For  these  rvlee  flee  People  ez  raL  Nortaa  r.  N.  T.  Heipital,  8  AbK  Haw  Caa«, 
i29,note. 

•  Id. ;  Litde  T.  Little,  18  Gray,  864. 

«CardT.Card,89]!r.  Y.817;  and aae  Martin  T.  Joaa*,  69Mo.  187;  UmvtioiT. 
Bobertaon,  87  Geo.  686. 
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ness,  but  of  his  testimony  to  particular  facts.*    Hence  a  general 
objection  is  not  enough.^ 

19.  Preliminary  question  of  Competency ^ — ^Whenever  it  ap- 
pears that  a  witness  who  is  within  the  statate  is  about  to  testi^ 
to  an  interview  at  which  the  deceased  may  have  been  present,  the 
question  whether  the  examination  proposed  relates  to  a  personal 
transaction  or  communication  between  them,  is,  in  strictness,  one 
of  preliminary  proof,  addressed  to  the  judge,  for  the  purpose  of 
determining  which,  the  witness  may  testify  either  negatively  or 
affirmatively  as  to  whether  the  deceased  was  present,  and  if  so, 
whether  anything  passed  between  him  and  the  deceased,  and  for 
this  purpose  may  be  asked  such  questions  as  are  necessary  to  as- 
certam  whether  he  merely  overheard  the  conversation,  or  whether 
he  was  privy  to  it*;  •  and  the  objecting  party  may  be  allowed  to 
interpose  with  evidence  to  the  contrary,  to  enable  the  judge  to  de- 
termme  whether  the  witness  could  testify  to  what  passed  at  the 
interview.  But  in  ordinary  practice,  the  examination  is  allowed 
to  proceed  as  evidence  for  the  jury,  until  it  appears  that  the  wit- 
ness is  stating  a  personal  transaction  or  communication  between 
him  and  the  deceased  ;  whereupon  all  the  testimony  vitiated  hj 
this  fact  will  be  struck  out,  if  a  proper  and  timely  objection  is 
made.  The  principle  is  the  same  under  any  statute  which  treats 
the  witness  as  competent  generally,  but  incompetent  as  to  partic- 
ular facts. 

20,  Moving  to  Strike  Out  Incompetent  part  of  testim^ony!] — 
If  a  witness  is  inquired  of  generally  as  to  a  transaction,  by  a 
question  not  indicating  that  it  was  a  personal  transaction  or  com- 
munication with  the  (^ceased,  he  may  properly  be  allowed  to  an- 
swer, reserving  to  the  objecting  party  the  right  to  move  to  strike 
out,*  and,  if  the  testimony  proves  incompetent,  the  motion  to 
strike  out  must  be  made  at  or  before  the  close  of  the  direct  ex- 
amination. Cross-examining  the  witness  at  large  waives  fhe  mo- 
tion to  strike  out.*  If,  however,  the  testimony  docs  not  show  a 
personal  transaction  or  communication — for  example,  if  it  simplj 
states  that  the  witness  had  paid  what  was  due  to  tne  deceased — it 
is  not  to  be  struck  out,  unless  on  cross-examination  the  objector 
elicits  the  facts  showing  its  incompetency ;  then  it  must  be  stricken 


'  Hnt  where  the  ttatnte  makes  a  general  ezolnsion  of  the  opponent  of  an  executor 
or  administrator,  with  specified  exceptions,  an  offer  of  the  testimony  should  show 
that  it  is  within  the  exception.  White  y.  Brown,  6  Reporter,  171;  Hanna  t.  Mc- 
Vay,  77  Pa.  St  27,  81 ;  and  see  Stewart  y.  Kirk.  69  lU.  S12. 

»  Lewin  ▼.  Rnssell,  42  N.  Y.  261.    Ck>mpare  Someryille  v.  Crook,  9  Hun.  668. 

*  Otherwise  any  testimony  might  he  objected  to  on  the  gronnd  that  if  tbo  de- 
ceased were  alive  he  might  contradict  it  lecnhonr  t.  Isenhour,  64  N.  C,  640; 
Brower  ▼.  Uoghes,  Id.  642.  The  statate  was  not  designed  to  exclude  the  testimony 
of  a  party,  to  an  occnrrence  at  which  the  deceased  need  not  have  been  present 
Franklin  v.  Pinkney,  18  Abb.  Pr.  186,  s.  o.  2  Robt.  429. 

>  Kerr  v.  McGuire,  28  N.  T.  446,  452.  Ck>mpare  HoweU  v.  Van  Sicklen,  6  lion, 
115.  120. 

■  King  Y.  Haney,  46  CaL  660,  sl  a  18  Am.  R.  217. 
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out ;  and  the  circnmstance  that  the  cross-examination  had  not  been 
confined  to  this  point,  does  not  preclude  the  objector  from  mov- 
ing to  strike  out  all  tlie  incompetent  testimony.^ 

21.  Proof  of  an  Interview.'] — ^Under  the  New  York  statute, 
and  others  which  simply  exclude  all  examination  in  regard  to  any 
personal  transaction  or  communication,  if  the  mere  fact  that  a 
conversation  was  had  between  the  witness  and  the  deceased  bo 
the  material  fact,  it  may  be  error  to  allow  the  witness  to  state 
even  that ;  but  ordinarily,  where  the  material  fact  is  the  substance 
of  the  interview  itself,  it  is  not  error  to  allow  the  examination  to 
proceed  so  far  as  to  state  that  an  interview  was  had,  without 
proving  what  was  said  or  done.*  The  ordinary  test  is,  does  the 
testimony  tend  to  prove  what  the  transaction  was  which  was  had 
personally  by  him  with  the  deceased.'  The  exclusion  is  not,  how- 
ever, merely  of  testimony  to  prove  what  took  place.  It  is  equal- 
ly incompetent  to  disprove  all  intercourse  as  to  prove  a  particular 
transaction.  Testifymg  that  there  never  was  an  interview  is 
equally  testifying  "  in  regard  to  "  the  supposed  communications,  as 
is  testifying  to  what  took  place  at  an  alleged  interview.*  This 
may  seem  inconsistent  with  what  has  just  been  said  about  testify- 
ing to  the  fact  of  an  interview,  when  only  the  conversation  is 
material,  and  about  testifying  that  the  deceased  was  not  present 
at  an  act,  or  that  a  communication  when  he  was  present  was  not 
personal,  between  him  and  the  witness ;  but  the  distinction,  though 
refined,  is  clear.  If  what  passed  at  the  interview  is  the  material 
fact,  a  witness  who  testifies  only  that  an  interview  was  had,  but 
does  not  sav  what  passed,  is  not  considered  as  having  testified  in 
regard  to  tne  alleged  personal  transaction  or  communication.  But 
if  ne  is  allowed  to  testify  that  no  interview  ever  took  place,  he 
does  n^ative  the  supposed  personal  transaction  or  communicar 
tion.  Proving  an  interview  merely,  does  not  prove  personal  com- 
munication ;  but  disproving  all  interview  does  disprove  personal 
communication.  Hence  the  rule  that  the  witness  cannot  testify, 
even  negatively,  as  to  interviews. 

22.  What  is  a  Personal  Transaction  or  Communication.'] — 
The  interview,  to  be  excluded,  must  have  been  a  personal  one. 
An  interview  solely  with  an  agent  since  deceased,  is  unaffected 
by  the  statute.^     What  constitutes  a  personal  '^transaction  or 


*  Kerr  v.  McGnire  (above). 

«  Hicr  V.  Grant,  47  N.  Y.  271 
«  8troii«»  V.  Deaii,  65  Barb.  837. 

*  Clarke  v.  Smith,  4ft  Barb.  80;  Dyer  ▼.  Dyer,  48  Id.  190;  Stanley  v.  WWtney, 
47  Id.  586.  Thus  the  witness  cannot  testify  that  be  never  paid  money  to  the  de- 
ceased, or  that  the  deceased  never  paid  money  to  him.  The  rme  ezclndes  testimony 
that  an  alleged  personal  transaction  or  communication  was  never  had.  Howell  v. 
Van  Siclen,  6  ilan,  115 ;  Barrett  v.  Carter,  8  Lana.  68 ;  or  that  witness  did  not  see, 
or  did  not  have  a  transaction  with,  the  deceased.    Mulqneen  v.  Dnfiy,  6  Hon,  299. 

*  Hildebrant  v.  Crawford.  65  N.  Y.  107,  affiV  6  Lans.  602;  Am.  Life  Ins.  Co.  v. 
Sbnlts,  2  Weekly  Notes  (Pa.)  665;  Cheney  v.  Herce,  88  Yt.  515,  628.    But  under 
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eommtmication ''  is  not  to  be  defined  in  the  abstract.^  The  stat- 
ute is  aimed  at  the  abuse  which  might  result,  if,  when  the  lips  of 
one  party  to  an  alleged  interview  have  been  sealed  bj  death,  the 
persons  deriying  from  him  rights  which  he  held  at  the  time  of 
the  interview,  could  be  prejuificed  by  the  testimony  of  interested 
persons,  as  to  what  took  place,  or  did  not  take  place  between  them 
there.  The  statute  is  not  confined  to  private  communications  and 
interviews,  of  which  there  were  no  other  witnesses ;  but  applies 
to  all  personal  communications,  though  made  in  the  presence  of 
others  who  might  be  called  as  witnesses.'  But,  on  the  other 
hand,  it  applies  only  to  such  communications  and  transactions  as 
involved  the  witness  as  a  party  thereto.  The  question  is,  are  the 
circumstances  such  as  to  indicate  that  in  the  consciousness  of  the 
deceased  and  the  witness,  there  was  any  privity  between  them 
in  the  transaction  or  communication.*  If  the  witness  merely 
overheard  what  went  on  solely  between  the  deceased  and  a  third 
person,  he  is  competent.^  And  this  rule  has  been  applied  even 
where  the  conversation  was  an  admission  by 'the  deceased  of  his 
previous  transactions,  with  the  witness.*  But  if  in  even  a  part  of 
the  conversation  the  witness  took  part,  or  even  was  included  as 
one  to  whom  the  words  of  the  deceased  were  addressed,  or  for 
whose  ear  they  were  in  part  intended,  he  cannot  testify  to  that 
part,*  but  may  to  any  other  separable  part.' 

23.  Indirect  evidenced — The  prohibition  is  not  to  be  evaded 
by  questions  of  a  general  form,  such  as  whether  the  witne^  was 
in  the  habit  of  borrowing  from  the  deceased,  where  such  habit 
might  form  a  ground  of  presumption  as  to  what  passed  at  a  sup- 

statatefl  which  exclude  the  anrviyinff  party  to  a  contract,  the  death  of  a  contraotii]^ 
fiffent  has  been  thought  to  ezdade  we  aarviying  party  who  contracted  with  him.  1 
Whart  £t.  461,  g  4«9,  citing  First  Nat  Bk.  v.  Wood,  26  Wi&  500.  W  here  the  ac- 
tion was  by  A.  to  reform  hia  deed  to  B.  and  B.*8  to  C,  Held,  that  A.  mlsht  testify  to 
what  occurred  between  him  and  B.,  although  C.  was  dead.  Payne  r.  Elyea,  60  Geo. 
396. 

'  Birth  is  not  a  '*  transaction  "  between  mother  and  child  within  the  statute,  so  as 
to  prevent  the  mother  from  testifying  to  it,  against  the  child's  executor.  Matter  of 
Paige,  62  Barb.  476.    As  to  marriage,  see  Spicer  t.  Spicer,  16  Abb.  Pr.  N.  S.  113. 

9  Hatch  Y.  Peugnet,  64  Barb.  189. 

*  Brague  y.  Lord,  2  Abb.  New  Cases.  1 ;  Johnson  y.  Spies,  6  Hun,  471. 

«  Simmons  y.  Sisson,  26  N.  Y.  264;  Lobdell  y.  LobdeU,  86  N.  T.  827,  a  o.  4  Abb. 
Pr.  N.  8.  66;  Sanford  y.  Sanford,  61  Barb.  298. 

*  Hildebrant  y.  Crawford^  6  Lans.  602,  affi*d  in  66  N.  T.  107.  So  nnder  the  nii- 
nois  statute  allowing  exception  os  to  "  facts  occurring  after  the  death  of  the  de- 
ceased," eyidence  of  admissions  made  by  a  party  after  the  death,  as  to  preyioua  facts, 
is  competent    Stewart  y.  Kirk,  69  HI.  512. 

*  As,  for  instance,  one  who  went  to  the  iuterYiew  for  the  purpose  of  hearing  it, 
and  partidpated  in  the  negotiation — as  where  a  wile  went  with  her  husband  when  he 
negotiated  a  loan  on  mortgage,  and  joined  in  the  mortgage  to  release  her  dower. 
Farnsworth  Y.  Ebbs,  2  Hun,  488,  s.  o.  6  Bopm.  Ct  (T.  SC.)l;  or  where  the  de- 
ceased, in  spealdng  to  a  third  person,  mentioned  the  witnesa,  turning  partly  towarda 
him,  to  include  hiib,  aa  it  were,  in  the  oommoidoation.    Bragoa  y.  Lord  (aboTo). 

^Cary  r.  White,  69  N.  T.  886. 
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poBed  interviev  ;^  nor  is  it  disregarded  because  teetunony  to  facts 
necessarilj  or  presnmptlyely  importing  personal  communications 
does  not  specify  any  particular  interview,  Tkns,  a  physiciim  or 
attorney  is  incompetent  to  prove  his  own  services  as  snch  to 
the  deceased,  as  against  the  representative.^  Bnt  the  witness  may 
prove  an  act  by  any  circmnstances  which  do  not  tend  to  do  so  by 
merely  raising  a  presumption  of  a  personal  transaction  or  com- 
mnnicatiop  between  him  and  the  deceased.  Thus  he  may  testify 
to  the  admissions  of  the  representative  or  heir,  raising  a  presump* 
tion  of  payment  to  the  ancestor.* 

The  exclusion  of  the  transaction  or  communication  excludes 
aK  the  incidents  of  it,^  so  far  as  thev  are  connected  with  what 
affected  the  witness  and  the  deceased  togetiker. 

24.  ^ect  of  Olffeciing  Pc^rty  testifying^  cfej.] — ^Where  the 
party  for  whose  protection  the  statute  declares  the  testimony  in- 
competent, is  examined  in  his  own  behalf  as  to  the  transaction 
or  communication  in  question,  or  where  the  testimony  of  the 
deceased  or  lunatic  as  to  it  is  given  in  evidence,'  by  the  party 
adverse  to  the  one  calling  the  witness,^  the  prohibition  does  not 
apply ;  and  this  qualification  is  to  be  taken  in  connection  with 
the  general  principle,  that  a  party  who  puts  in  evidence  concedes 
the  r^t  of  the  adverse  party  to  tread  the  same  ground  in  rebut- 


*  Alexander  t^  Dntober,  7  Hon,  489.  Bat  compare  Kerr  r.  McGolre,  28  N.  T. 
452. 

*  Bow  T.  Roes,  S  Him,  182 ;  SomerviDe  t.  Crook,  9  Him»  664.  A  party  Is  oom- 
p^nfc  againBt  aa  adminiatrator  to  idenllfv  bit  ahop  books  offered  m  evidence.  Strick- 
W  ▼.  Wvim,  61  Geo.  600 ;  Leggett  v.  Glover,  71  ^,  C.  211 ;  Itelton  y.  Hill,  68  Me. 
ll6.  If  the  books  can  be  deemed  aduiis^ble  as  at  common  law,  notwithstanding^ 
the  death  of  the  other  party  to  the  transactions,  they  shonld  be  introduced  only  upon 
the  common-law  proof  of  accoraoy,  Ac.  Knight  v.  Cunninis^n,  6  Hun,  100,  106.  It 
has  even  been  said  that  a  witaesa  who  cannot  prove  a  personal  transaction,  is  equally 
iocompetent  to  prove  any  state  of  facts  from  which  such  transaction  mi;^hl  be  pre- 
■ttmed,^for  instance,  that  to  raise  a  presumption  that  he  had  made  pnvments  to  the 
deceased,  he  could  not  testify  that  the  deceaeed  had  no  other  sources  of  iocome  than 
such  payments.    Jaques  v.  Elmore,  7  Hun,  676. 

»  Card  V.  Card,  89  N.  Y.  817. 

*  The  witness  cannot  testify  even  to  the  fact  that  he  earriod  an  inkstand  with  him 
when  he  had  a  personal  interview  with  deceased.  Dubois  v.  Baker,  80  N.  T.  856, 
affi*ff  40  Barb.  656.  The  tkct  he  saw  an  iniitrument  in  the  possession  of  the  assignee 
of  the  deceased,  was  held  not  incompetent.  In  Smith  v.  ^ergent,  2  Hun,  107.  bo  of 
his  testimony,  that  a  document  produced  was  a  copy  of  a  paper  he  obtained  from  the 
deqea^ed.  Uoulton  v.  Mason,  21  ^tch.  871.  Testimony  that  he  had  seen  the  de- 
ee«ed  si^  a  paper  was  held  incompetent.  In  Den  man  v.  Jayne,  16  Abb.  Fr.  N.  S. 
817,  on  the  airthorKy  of  Ressique  v.  Mason,  68  Barb.  89.  which  has  been  saperseded 
by  amendment  of  the  statute.  The  rule  has  been  pressed  so  far  as  to  exclude  the 
witness  from  testifying  to  his  own  undisdoeed  inteot  in  making  a  transfer  to  the  de- 
ceased. Tooley  v.  Bi^n,  8  Hun,  ^76,  70  N.  T.  87.  Bnt  thi^  cone^tision  Is  to  be  ac- 
cepted with  caution.  Intent  communicated  to,  or  even  legally  presumable  to  have 
been  shared  by  the  deceased,  at  thj  interview,  could  not  be  proVe^i  by  the  witne(>s ; 
bnt  if  the  transfer  is  proven  o^ltcTufe,  an  undisclosed  inti^nt  is  no  part  of  the  communi- 
cation or  transaction  between  them,  and,  if  relevant  (see  40  N.  Y.  221)  might  be 
proved  bv  the  witoeas. 

*  As,  for.instance,  by  depoaltion.  Muon  v.  Owens,  2  DHL  C.  Ct.  477 ;  Munroe  v. 
5i^ier,  62  Geo.  888. 

*  MUler  V.  Atkins,  9  Hun,  9. 
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tal,  so  far  as  it  can  be  done  withont  violating  a  poeitire  proliib- 
itor J  statute.^  But  the  fact  that  a  third  person  interested  in  the 
estate  has  testified  for  the  representative  does  not  open  the  door 
for  the  adversary.  It  is  only  giving  the  testimony  of  the  de- 
cedent or  incompetent  person,  or  of  the  representative  who  is  a 
party,  that  entitles  the  adversary  to  pat  in  that  of  the  interested 
witness.'  And  giving  testimony  as  to  one  transaction  or  com- 
mnnication  does  not  relieve  the  adversary  from  the  prohibition 
in  respect  to  a  distinct  and  independent  communication.* 

25.  Farm,  of  Offer  of  testimony  in  rebuUal.] — ^Where  the 
door  is  opened  for  the  testimonv  of  the  party  or  interested  wit- 
ness, by  the  giving  of  that  of  the  other,  the  offer  need  not  be 
connned  to  the  disputable  part  of  the  testimony  which  has  been 
given.  In  this  case,  as  in  the  case  of  an  offer  in  the  first  instance, 
xhe  witness  may  be  sworn  unless  it  appears  that  he  could  testify 
to  nothing ;  and  his  examination  shoula  be  restricted  to  the  mat- 
ters BB  to  which  the  objecting  party  has  given  the  evidence.* 

26.  The  United  States  Courts  rule.l — In  the  courts  of  the 
United  States,  no  witness  can  be  excluded  ^^  in  any  civil  action, 
because  he  is  a  party  to  or  interested  in  the  issue  tried :  Pro- 
vided, that  in  actions  by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other, 
as  to  any  transaction  with,  or  statement  by,  the  testator,  intestate, 
or  ward,  unless  called  to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court.  In  all  other  respects, 
the  laws  of  the  State  in  whicn  the  court  is  held  shall  be  the  rules 
of  decision  as  to  the  competency  of  witnesses  in  the  courts  of  the 
United  States  in  trials  at  common  law,  and  in  equity  and  admi- 
ralty." »  

'  Where  one  party  gaye  evidence  of  admSesions  made  by  the  srantor  of  the  other, 
^-Bdd,  that  the  grantor  could  testify  to  rebut  this  evidence,  althoaffh  it  related  to 
transactions  with  a  deceased  person  through  whom  the  former  clairoea  title.  Cole  v. 
JDenue,  8  Hun,  610.  Where  testimony  to  oral  declarations  of  the  deceaaed  was  ad- 
mitted,— HM,  that  counter  declarations  in  writing  were  admissible.  Smith  y.  Chris- 
topher, 16  Abb.  Pr.  N.  S.  882.  Plaintiff  baying  put  in  eyidence  letters  by  defendant 
to  a  person  since  deceased, — Held,  that  defendant  was  entitled  to  give  testimony  ex- 
plaining away  the  letters,  although  such  testimony  related  to  a  transaction  with  the 
deceased,  ^ntord  y.  Sanford,  61  Barb.  293.  If  the  executor  or  adminis'rator  testi- 
^Qs  to  an  admission  by  the  plaintiff  that  the  demand  had  been  satisfied  by  the  deced- 
ent, plaintiff  can,  by  way  of  explaining  or  contradictins?  the  testimony,  testify  that  no 
such  settlement  was  made.  Cousins  y.  Jackson,  62  Ala.  266.  If  a  witness  testifies 
thai  a  party  admitted  certain  transactions  with  the  deceased,  the  party  may  contra- 
dict this.    Martin  ▼.  Jones,  69  Mo.  IBY. 

*  Canaday  v.  Johnson,  40  Iowa,  687. 

*  Goodwin  y.  Hirsche,  87  Super.  Ct.  (J.  k  S.)  611. 

*  Brown  y.  Richardson.  20  N.  Y.  472,  rey'g  1  Bosw.  408. 

*  IT.  S.  R.  S.  §  868.  Under  this  act,  if  the  decedent  had  been  examined  in  his  own 
behalf,  and  his  deposition  waa  read  on  the  trial,  by  his  representatiye,  the  adyersa 
party  la  competent  on  his  own  bohall  Mumm  y.  Owens,  2  Dill.  C.  Ct.  476.  But  an 
ez parte  order  obtained  by  a  party  b?fore  process  issued,  for  his  own  examinntion,  ii 
not  the  requirement  of  th^  court  intended.    Eslaya  y.  Mozange,  1  Woods,  623. 
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17.  Indirect  evidence  of  marriage. 

18.  Cohabitation  and  repute. 

19.  Cohabitation  and  declarationa. 
80.  Marriage  after  meretrldoua  inter- 
course. 

21.  Second  marriage  during  absence. 

22.  Rebutting  evidence  of  marriage. 
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etrqyed  will. 

79.  Foreign  will 
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X   EZTRINSIO  XyiPKNOl  AB  ffO  ITlLLa. 

81.  Eieet  of  the  htatata  of  wills. 

82.  Legitimate    objects   of  extrinnc 

■eTidenee. 

88.  Reasons  for  its  libaral  admission. 
84.  Reasons  Ibr  Its  strict  exclttaiott. 
86.  EzoepUonal  rule  as  to  vridenoe  in 

reWtal. 
86-88.  Extrinsic  aid  in  reading. 

89,  90.  Extrinsic  aid  in  testing  yalid^ 

ity. 

91-107.  Extrinsic  aid  in  implying. 
108-116.  Extrinsic  aid  in  executii^. 
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XL  ADyAHoimNTSw 

117.  The  general  presumption. 

118.  Adyancement   by  deed   of  real 

property. 

119.  Purchase  Id  name  of  child. 

120.  Other  transfers. 

121.  Entries  in  account. 

122.  Declarations  and  admiadons. 
128.  Value. 

124.  Testamentary  daoeas  as   to  ad- 
ytnoements. 

Zn.  Title,  dxclaeations,  A!a>  sxjDouwxn^ 
126.  Ancestor's  title,   and  successor's 
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1 26.  Declarations  and  admissions  of  the 

ancestor  as  to  title,  Ac. 

127.  Declarations  of  third  persons. 

128.  Declarations  of  sucosssors,  repre- 

sentatiyes  and  benefidaries. 

129.  Judgments, 

XnL  Acnosr  to  gbasob  hoe,  mexr  of 

KIM,  dca,  WITH  ANGXgTOa'a  DIBT. 

ISO.  Material  facts. 
181,  Mode  of  proot 


L  Death. 

1.  JXreet  testimamf.] — ^Deatb,  like  birth  and  marriage,  and 
the  number  and  names  of  (Mldren,  &c,  maj  be  proved  by  the 
teetimonj  of  a  witness  directly  to  the  fact,  and  such  testimony  is 
not  necessarily  rendered  incompetent  by  its  appearing  that  his 
memory  is  aided  by  family  records  not  prodncecL*  nor  even  that 
he  wa[s  not  an  eye-witness  of  the  occurrence.  When  such  testi- 
mony is  offered  the  adverse  party  may,  if  he  choose,  interpose  with 
cross-examination  to  ascertain  if  the  witness  has  personal  knowl- 
edge  of  the  occurrence.  If  he  has  not,  the  burden  is  thrown  upon 
the  party  calling  him  to  show  the  conditions  of  lapse  of  time,  re- 
lationship or  information  which  render  hearsay  competent  under 
the  rules  stated  below ; '  but  such  testimony,  whether  admitted 
after  scrutiny  or  without  objection,  is  not  very  eogeat.*  Its 
weight  depends  much  on  the  absence  of  other  evidence  to  the 
contrary. 

2.  liegistry  qf  death  orhurialJ] — ^Death  may  be  proved  by  an 
official  registry  of  the  death,  kept  pursuant  to  statute,^  or  by  a 
church  or  other  registry  of  hurudj  shown  to  have  been  kept  in 
the  maimer  hereafter  stated ;  '^  and  upon  the  same  principle  the 


1  Becrist  y.  Green,  8  Wall  750. 

*  See  paragraphs  88,  drc 

*  See  Scheel  v.  Eidman,  11  XJL  801. 

*  But  a  memorandum  indicating  death  is  not  competent  merely  because  found  In 
official  record  kept  for  other  purposes.    RIdgeley  v.  Johnsoi:^  1 1  Barb.  527. 

*  See  paragraph  41,  below. 
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entry  of  deatH  in  a  hospital  register  would  be  competent.^  A 
bmial  registry  kept  witnout  authority  of  statute  is  not,  as  an 
official  registry  of  death  may  be,  eyidence  of  the  time  of  death, 
any  further  than  to  show  that  it  was  presumably  within  a  reason- 
able season  previous  to  the  buriaL  unless  the  time  of  death  is 
diown  to  have  been  recorded  by  direction  of  a  member  of  the 
family  since  deceased,  so  as  to  bring  it  within  the  role  hereafter 
noticed  of  declarations  as  to  facts  of  pedigree. 

3.  Preeiiniption€  of  Death  and  of  the  Time  of  death."] — He 
who  founds  his  claim  on  an  assertion  of  death,  must  give  some  evi- 
dence from  which  the  law  or  the  jury  may  infer  that  death  has  oc- 
curred ;  for  BB  against  him  the  presumption  of  law  is  that  a  per- 
son of  whom  nothing  is  known  out  that  he  was  living  at  a  certain 
time,  continues  to  Uve,'  at  least  until  he  would  reach  the  age  of 
one  hundred,  after  which  he  may  be  presumed  to  be  dcM  in 
the  ordinary  course  of  nature,'  When  there  is  no  definite  evi- 
dence of  the  fact  of  death,  as  in  the  case  of  a  person  absent  and 
unheard  of.  the  law  receives  aU  proper  evidence  of  the  circum- 
stances which  can  throw  light  upon  motive,  cause,  and  casualty, 
and  in  civil  cases  inquires  not  whether  it  is  possible  that  he  can 
be  alive,  but  whether  the  circumstances  do  not  warrant  that 
strong  probability  of  death  upon  which  a  court  of  justice  should 
aet.^  And  the  tendency  of  such  circumstances  may  be  aided  by 
the  presmmptioQ  of  innocence,  as,  for  instance,  where  continued 
life  would  prove  guilt  in  the  party  to  a  second  marriage.^ 

Presumptions  drawn  from  the  circumstances  of  absence  may, 
and  often  do  suffice,  to  establish  that  a  person  was  dead  at  and  af- 
ter a  specific  date,  without  affording  any  indication  that  in  fact  he 
died  on  that  date,  or  on  any  given  date.  The  law,  which  follows 
common  reason  in  sifting  this  kind  of  evidence,  often  agrees  with 
the  family  in  giving  up  the  lost  one  ajs  dead,  but  the  question  at 
what  date  he  died  may  remain  inscrutable  for  the  law  as  well  as 
for  the  family*  Upon  the  first  question  the  law  aids  a  decision 
by  the  convenient  artificial  rule  that  one  absent  and  unheard  of 
for  seven  years  may  be  presumed  no  longer  living.  Whether 
any  artificial  rule  exists  aiding  the  decision  of  the  question  at 

'hat  time  his  death  sbaU  be  deemed  to  have  occurred,  is  dis- 

.osaed  below. 

4.  Circwmstances  raieing  a  ITatural  Premmtption  ofdealh.'] — 
DeaUi  within  a  very  recent  time  may  be  inferred  from  the  circum- 


>  See  Doe  y.  Andrews,  IS  Q.  B.  ^S9. 

•CGaray.  Eieealobr,  Z%  N,  V.  «96,  and  c«Mf  cited;  Duke  of  CubberUndT. 
GnTes,  9  fi^rb.  595. 

*  Eayes  T.  Berwick,  2  Mntia  <U.)  US ;  Watoon  t.  TiadtU,  24  Geo,  474 ;  Bprigg 
T.  Moale,  28  Md.  497,  505. 

^  Merritt  v.  ThompsoD,  1  HUt.  560,  666,  and  euee  cited. 

•  Smith  T.  Knowlton,  11  N.  H.  191,  195;  Kelly  Y.  Dro^r,  12  AJlca,  107,  lia 
Compare  aGara  v.  Eiiealohr,  88  N.  T.  296. . 
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stances  of  absence,  or  disappearance.  Sudden  disappearance  is 
not  alone  cnon^h,  in  the  case  of  a  man  without  social  or  pe- 
cunianr  ties,  or  fixed  abode,^  though  it  may  be  in  that  of  one  en- 
deared to  his  home  and  fixed  in  his  habits,^  or  having  strong  pe- 
cuniary motive  to  appear,  according  to  his  habit,  if  alive,'  or  in 
case  of  one  who  was  last  seen  in  proximity  to  danger,  and  left  his 
effects  in  a  situation  suggestive  of  accident  or  smcide.^  Where 
the  presumption  of  death  turns  upon  unexplained  absence,  all  the 
circumstances  surrounding  the  absentee  within  a  reasonable  time 
before  his  departure,  or  at  any  time  afterward,  which,  in  their  na- 
ture,  have  reasonable  bearing  on  the  probabilities,  are  relevant — . 
such  as  the  state  of  his  domestic  and  business  relations,  his  habits, 
his  health  of  body  and  mind,  previous  threats  of  suicide,  the  im- 
mediate and  ultimate  purposes  of  his  departure,  the  circumstances 
of  his  correspondence  and  its  cessation,  &c.'  The  presumption 
of  death  from  absence  rests  on  the  fact  that  it  is  strange  tnat  a 
man  should  absent  himself,  without  communicating  with  his 
friends  if  living* — Whence  it  is  aided  by  whatever  in  his  situation 
and  habits  makes  it  the  more  strange,  and  is  impaired  by  what- 
ever makes  it  easily  credible.^ 

6.  VoyageSy  and  other  Special  Perils.'] — It  is  well  settled  that 
evidence  that  at  last  accounts  the  absentee  was  exposed  to  great 
and  immediate  peril  may,  in  connection  with  the  failure  of  fur- 
ther tidings,  raise  a  presumption  of  a  death  consequent  on  the 
Eeril.®  So  one  who  has  sailed  in  a  vessel  which  has  never  been 
eard  of,  after  such  lapse  of  time  as  would  be  sufficient  to  allow 
information  to  be  received  from  any  part  of  the  world  to  which 
the  vessel  or  persons  on  board  might  be  supposed  to  have  been 
carried,  may  be  presumed  to  be  dead,'  if  on  inquiry  in  the  proper 

Juarters  it  appears  that  no  intelligence  of  him  Iiafl  been  received.^ 
Q  such  a  case  evidence  that  the  insurers  of  the  ship  have  paid 


1  Hanoock  t.  American  lot.  Co.  62  Mo.  26,  t.  o.  8  Centr.  L.  J.  596. 
<  Id. ;  and  see  62  Mo.  121. 

*  In  re  Beasney's  Trusts,  L.  B.  1  Eq.  498. 

^  Lancaster  y.  Washiogton  Life  Ins.  Co.  62  Mo.  121,  129. 

*  For  illustrations  of  this  principle,  see  Tisdale  v.  Ins.  Co.  26  Iowa,  170,  aeain  28 
Id.  16,  rev'd  on  another  point  in  91  U.  S.  (1  Otto),  288;  8touTenel  t.  Stephens^  2 
Daly.  819;  Sheldon  y.  Ferris,  46  Barb.  124;  Hancock  y.  Am.  Ins.  Co.  62  Mo.  26, 
s.  o.  8  Centr.  L.  J.  696 ;  Garden  y.  Garden,  2  Houst.  674;  John  Hancock  Ins.  Co.  y. 
Moore,  16  Am.  L.  Reg.  N.  8.  214. 

*  Per  Ld.  Denkan,  2  Mees.  A  W.  918. 

^  See  paragraph  9,  below.  Thus  the  mere  fact  that  the  person  was  abeent  as  a 
mariner  ooes  not  raise  a  presumption  of  death  before  the  lapse  of  seyen  years.  Eagle's 
Case,  8  Abb.  Pr.  218,  s.  o.  4  Bradf.  117;  and  see  Smith  y.  Enowlton,  11  N.  H.  191, 
197 ;  Burr  y.  Sim,  4  Whart.  160, 171. 

*  Eagle's  Case,  8  Abb.  Pr.  218,  a.  c.  4  Bradl  117 ;  Merritt  y.  Thompson,  1  HUt 
660,  655,  and  cases  cited. 

*  Id.  and  cases  cited ;  White  y.  Mann,  26  Me.  861,  870 ;  Merritt  y.  Thompson,  1 
Hilt.  660 ;  Gerry  y.  Post,  18  How.  Pr.  118 ;  Lancaster  y.  Washington  Life  Ins,  Ca 
62  Mo.  121.  129. 

>®  See  paragraphs  8  and  84,  Ac,  below. 
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iho  policy  as  on  a  total  loss,  is  deemed  competent  eyidence  of  the 
deatli  of  one  on  board,^  probably  gn  the  principle  by  which  com- 
mon repute  from  proper  sources  is  received.  The  concurrence  of 
a  particular  storm  or  a  hurricane  season,  with  the  route  of  voyage, 
is  relevant,  as  enhancing  the  probability  of  loss  and  indicating  the 
probable  time.' 

6.  Seven  yeari  absence  in  case  of  Life  Estates.] — The  incon- 
veniences resulting  to  persons  entitled  as  reversioners  upon  the 
termination  of  life  estates,  in  England,  for  want  of  proof  of  the 
death,  while  absent,  of  the  persons  upon  whose  life  the  termin- 
ation depended,  led  in  1667  to  the  enactment  of  a  statute' by 
which  seven  years'  absence  in  such  cases  raised  a  le^al  presump- 
tion of  death.  This  rule,  in  the  form  adopted  in  ISew  i  ork,^  is 
as  follows :  ^'  If  any  person,  upon  whose  ufe  any  estate  in  lands 
or  tenements  shall  depend,  shall  remain  beyond  sea,  or  shall  ab- 
sent himself,  in  this  state  or  elsewhere,  for  seven  years  together, 
such  person  shall  be  accounted  naturally  dead,  in  any  action  con- 
cerning such  lands  or  tenements,  in  wbich  his  death  shall  come 
in  question,  unless  sufficient  proof  be  made  in  such  case,  of  the 
life  of  such  person."  It  is  not  necessary  for  the  party  relying  on 
such  a  statute  to  prove  either  alternative  specifically,  but  a  gen- 
eral proof  of  absence,  showing  a  case  which  must  be  within  one 
or  the  other  alternatives  of  the  statute,  is  enough." 

7.  Seven  yeari  rule  in  other  ca%es!\ — In  analogy  to  the  stat- 
ute as  to  life  estates,  and  another  as  to  bigamy,  the  courts  estab- 
lished the  rule  that  in  all  cases,  whatever  presumption  may  be 
claimed  of  the  continuance  of  a  life  from  the  mere  fact  that  it 
was  shown  once  to  exist,  ceases  at  the  expiration  of  seven  years 
from  the  time  the  person  was  last  known  to  be  living,  and  that 
from  the  mere  lapse  of  that  time  arises  a  legal  presumption  that 
the  person  is  no  longer  living.  This  presumption,  first  suggested 
as  a  proper  one  for  the  jury  to  draw  in  analogy  to  the  statutes,* 
is  now  a  well  recognized  legal  presumption,  constituting,  in  the 
absence  of  evidence  to  the  contrary,  a  prima  facie  case.^ 

8.  Absence  and  Inquiry.'] — To  bring  a  case  within  either  a 
statutory  or  judicial  rule  as  to  seven  years^  absence,  it  is  not  enough 
that  no  evidence  of  the  whereabouts  of  the  person  is  adduced. 
There  must  be  affirmative  evidence  of  absence,  irom  his  established 


<  Goods  of  Mftin,  1  Sw.  A  Tr.  11 ;  In  re  Hntton,  1  CurteiB,  696. 

*  Gibbes  v.  Vincent,  11  Rich.  (S.  C.)  823 ;  SUleck  v.  Booth,  1  Tounge  k  C.  117. 
The  same  facte  which,  under  the  law  of  insarance,  would  be  competent  as  bearing  on 
the  presumption  of  loss  of  the  vessel,  will  in  such  oases  be  usually  relevant  to  the 
presumption  of  death. 

»  19  Car.  IT,  c.  6;  1  Chitt  Stat.  1870. 

*  1  R.  S.  749,  8  e. 

»  Osbom  Y.  Allen,  26  N.  J.  L.  (2  Butcher),  888. 

*  Doe  d.  George  v.  Jesson,  6  East,  80,  86. 

»  Forsalth  T.  Clark,  1  Foster  (N.  a),  409;  King  y.  Paddock,  18  Johns.  14t 
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refiidence,^  if  he  had  one,  and  that  he  haanot  been  heard  of  by  those 
who  wonld  be  likely  to  have  heard  of  hin»  if  alive.*  For  this  pur- 
pose such  persons  should  be  called  as  witnesses,  or  a  reasonable  in- 
quiry among  them,  or  search  for  them,  without  success,  must  be 
shown.*  If  he  had  a  known  and  fixed  residence  in  a  foreign 
country  when  last  heard  from,  there  should  be  some  evidence  of. 
inquiries  made  there.  If  he  had  relatives  in  this  country,  there 
should  be  some  evidence  of  inquiries  of  them,  or  an  unsuccessful 
search  for  them  at  their  last  known  place  of  residence ;  and  the 
mere  fact  that  letters  addressed  to  rela^^ives  at  a  last  known  place 
of  residence  remained  unaiiswered,  is  not  sufficient.^ 

What  is  a  reasonable  inquiry  is  a  mio^ed  question  of  law  and 
fact,  to  be  determined  upon  the  particx^  circumstances  of  the 
case.' 

9.  HebuUing-  ihs  Preaumption,}— The  presumption  is  a  con* 
venient  artificial  rule,  defining  the  limit  of  a  mere  probability,* 
and  is  not  concluBive,^  but  susceptible  alike  of  being  strengthened 
and  impaired  by  any  of  the  circumstances  relevant  to  the  natural 
presumption  ot  death  in  case  of  lon^  absence.*  The  presumption 
IS  strengthened  by  the  fact  that  the  person  left  home  for  tem- 
porary purposes ;  *  while,  on  the  other  hand,  it  is  weakened  if  he 
left  clandestinely  under  circumstances  indicating  intention  of  con- 
cealment abroad,^  or  appears  to  have  broken  wit£  friends  Biter 
departure,  and  ceased  to  desire  intercourse.**  And  the  testimony 
of  a  witness  that  even  others  than  members  of  the  family  have 
heard  that  he  was  living,*^  or  that  a  single  letter  has  been  received 
from  him,**  within  the  seven  years,  wholly  rebuts  this  presunip- 
tion.  While  modem  facilities  of  intercourse  by  mail  and  tele- 
graph add  significance  to  continued  cessation  of  correspondence, 

^  Doe  Y.  Andrews,  16  Q.  B.  760 ;  Stinchfield  y.  Emerson,  52  Me.  465 ;  Spiirr  y. 
Trimble,  1  A.  K.  Marsh.  2*78. 

*  Doe  Y.  Andrews,  above ;  Duke  of  Cumberland  y.  GraYes,  9  Barb.  596,  6Q8 ; 
McOortee  y.  Camel,  1  Baib.  Ch.  455. 

*  £Yen  producing  the  only  sarriYing  relaUYe,  without  ftirther  inqniry,  is  not- 
alone  enough.    Doe  y.  Andrews  (aboYe). 

«  MoCnrtee  Y.  Camel,  1  Barb.  Ch.  466, 468. 
^  See  Cliirke  y.  Cummings,  6  Barb.  889,  868. 

*  Compare  Earn  on  Fads  (by  Townsbend),  1 10. 

^  R.  Y.  Uarborne,  2  A.  <fc  £.  540,  s.  a  4  NeY.  <&  Man.  844. 

*  Thus  a  court  of  equity,  having  diacrelionarY  pow«r,  may  reqnire  security  to 
refund,  even  after  the  lapse  of  twelve  years.    DowieY  y.  Winfieid,  14  Sim.  277. 

It  has  been  held  that  acta  of  a  party  tending  to  recognize  the  existence  of  the 
absentee,  snch  as  reserving  a  fond  for  him  on  a  trust  aoconntiiig,  of  proceeding  in  a 
sait  on  proof  of  personal  service  of  process  on  him,  is  compstant  as  against  such 
party.    Keech  v.  Bin'eliart.  10  Penn.  St  244. 

*  Loring  v.  Steineman,  1  Mete.  204. 
"  Watson  Y.  England,  14  Sim.  28. 

"  Bowden  v.  Henderson,  2  Smale  &  G.  860, 

"  Flynn  v.  Coffee,  12  Allen,  188.  But  as  to  mere  rumors,  see  Koster  Y.  £eed,  6 
B.  <&  C.  19 ;  Whiteside's  Appeal,  28  Penn.  St.  114, 1 17. 

13  Smith  V.  Smith,  49  Aln.  158.  The  letter,  if  stated  still  to  exist,  should  be  pro- 
duced, or  its  absence  accounted  for.  Brown  y.  Jewett,  16  K.  H.  230-  Slight  evidence 
is  enough  to  account  for  absence.   Am.  life  Ins.  Co,  y,  Rosenagle,  7  7  Penn.  St.  607, 6 18» 
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yet,  on  the  other  hand,  the  presamption  from  abeence  itself  is 
w^ikened  by  modem  facilities  for  trayel,^  the  expanse  of  our 
coimtry,  and  the  migrator  j  habits  of  population.' 

10.  The  Time  of  Presumed  Death.'] — The  presumption  of 
continuance  of  life  ends  on  the  expiration  of  the  seven  years,  but 
whether  life  is  presumed  to  haye  ended  on  that  daj  is  another 
question.  Where  the  death  is  presumed  from  circumstances  natu- 
rally  pointing  to  a  particular  period,  it  will  ordinarily  be  a  ques- 
tion for  the  jury  to  find  the  date  of  death,'  either  speciflcally  or 
relatiyely  to  other  eyentb  material  to  the  cause ;  where  a  party 
rests  on  the  seven  years'  presumption,  much  difierence  of  opmion 
exists,  and  two  rules  contend  for  control^ 

11.  The  SnffUeh  rule.] — The  doctrine  recently  established  in 
the  English  courts,"  and  followed  in  some  American  cases,^  is 
that  he  upon  whom  is  the  burden  of  proof  to  show  either  death 
or  surviyal,  at  a  particular  time  withm  the  seven  years,  must  ad- 
duce distinct  proof  bearing  on  that  time.*^ 

12.  The  American  rule,'] — The  rule  more  generally  recognised 
in  the  courts  of  this  country  is  that  the  principle  which  raises  a 
presumption  of  the  death  of  a  person  absenting  himself  for 
seven  years  without  being  heard  from,  furnishes  a  legal  presump- 
tion oi  the  time  of  the  death,  as  well  as  of  the  fact  of  the  death ; 
for  in  the  absence  of  such  a  "presumption,  the  presumption  would 
be  that  the  person  was  still  alive;  and  this  presumption  of 
the  continuance  of  life  ceases  only  when  it  is  overcome  by 
the  countervailing  presumption  of  death  arising  at  the  end  of 
seven  years;  but  the  presumption  of  death  so  arising  cannot 
operate  retrospectively  to  indicate  a  death  previous  to  the  time 
it  arose.    In  other  words,  the  legal  presumption  of  life  is  suf- 


>  Wataon  y.  Enfifknd,  14  Bim.  SS.  • 

*  Smith  Y.  Bmith,  49  Ala.  16S. 

*  When  the  fact  of  death  \b  conceded,  and  the  inqniry  is  when  did  It  happen,  the 
qaestlon  of  preaannptiona  ariaioj?  from  the  Aict  that  the  Teaeel  was  never  heard  of,  is 
not  postponed  to  the  latest  possihle  period,  but  is  a  qnestion  of  reasonable  probability 
in  new  of  the  known  nsnal  and  not  neoewarily  longest  time  for  voyages  like  that  ia 
question.    Oppenhelm  ▼.  Wolf,  8  Sandt  Ch.  671. 

*  See  paragraph  4,  abore. 

>  In  re  Phen^'s  Trnsto,  L.  K.  6  Ch.  1S9,  and  cases  dted ;  In  re  Lewea'  Trusts,  L. 
R.  •  Ch.  866,  affi'g  L.  R.  11  Eq.  286. 

*  SUte  y.  Moore,  11  Ired.  (N.  C.)  L.  160;  Spencer  y.  Roper,  13  Tred.  833;  Mc- 
Oartee  t.  Camel.  1  Barb.  Ch.  466 ;  see  also  Hanoock  v.  Life  Ins.  Co.  62  Mo.  26. 

*  The  grounds  assigned  for  this  rule  are:  1.  That  to  presume  death  upon  the  last 
day  of  the  seven  years  would  be  to  presume  that  which  would  be  almost  always  con- 
trary to  the  fact;  S.  That,  if  life  on  the  last  day  of  the  seven  yeara  is  pre/umed,  deatli 
on  the  day  following  is  extremely  improbable ;  and,  8.  That  to  allow  thu  presump- 
tion of  continuance  of  life  in  a  case  where  continuance  of  hie  is  the  main  fact  in 
Issue,  is  a  different  thing  from  allowing  it  where  the  continuance  ia  only  iocldentally 
involved.  The  English  rule  ia  aupported  in  Uiia  country  by  the  opinions  of  Rumx, 
Ch.  J.,  Nash.  J.,  and  Walwoitb,  Cbim.  In  the  eaaea  above  dted,  and  that  of  Dr. 
\V barton  (2  Whart.  £v.  §  1276),  who  deems  it  supported  by  the  preponderance  of 
AdMrkaa  anlhorlty.  tt  is  aaaoned,  also,  by  Ur.  BUiop,  1  BUh.  Mar.  dcD.  §  466. 
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ficient,  in  the  ab&ence  of  all  other  evidence,  to  Bnstain  an  alle- 
gation of  existence  at  any  time  during  the  period  that  the  pre- 
Bumption  lasts,  viz.,  nntil  the  lapse  of  the  seven  years.^  The 
presumption  that  death  occurs  at  that  time  fixes  the  rights  de- 
pendent on  death,  until  evidence  to  the  contrary  appears.  Hence 
an  executor  is  chargeable  with  interest  for  not  paymg  over  to  the 
legatee  entitled  by  reason  of  the  presimiable  death.  It  is  not 
necessary  that  the  presumption  should  be  judicially  adjudged  in 
order  to  fix  the  rights  of  parties.' 

13.  Survivorship  in  common  casualty.'] — ^Where  death  of  sev- 
eral is  caused  by  one  catastrophe,  the  burden  of  proof  is  on  him 


>  This  doctrine  Ib  fally  supported  by  the  following  decisions :  Montofomery  t. 
BeaTans,  1  Sawyer,  658,  s.  o.  4  Am.  L.  T.  (J.  S.  Cts.  202,  Field,  J. ;  Eagle's  Case,  8 
Abb.  Pr.  218,  s.  o.  4  Bradf.  117,  Bradford,  Sorr.;   Sir's  of  Clnrke  t.  Canfield,  16 
N.  J.  Ch.  (2  McCarter),  119,  Grben,  Chan.;    Whiting  v.  Nicholl,  46  III.  280,  241. 
13RXE8E,  Ch,  J. ;  Barr  v.  Sim,  4  Whart  160,  171,  and  Bradley  v.  Bradley,  4  Id.  178, 
GiBsoN.Ch.  J  ;   Smith  v.  Knowlton,  11  N.  fl.  191,  196,  Parker,  Ch.  J.;  Tilly  y. 
Tilly,  2  Bland  (Md.)  486,  444,  Bland,  Chan.     The  same  principle  is  also  recog- 
nised, though  not  decisiTely,    in  Whiteside's  Appeal.    28    Penn.    Si.   114,   117, 
Black,  Ch.  J.,  and  Stouyenel  y.  Stepheos.  2  Dalv,  819,  Dalt,  Ch.  J. ;  and  Gille- 
land  Y.  ^lartin,  8  McLean,  490,   Leayitt,  J.     In  the  earliest  English  cases  it 
seems  to  haye  been  a  question  of  the  weight  of  testimony ;  and,  in  1660.  it  was 
held  tliat,  on  evidence  of  seven  years'  absence,  without  being  heard  of,  and  on  proof  of 
belief  in  the  family  of  death,  death  might  be  presumed.   Thorne  y.  Rolff,  Dyer,  186  a, 
&  c.  more  fully,  Bendloe,  86.    In  1624,  the  questioo  arose  as  to  who  had  the  burden 
of  proof,  as  to  whether  absentees,  shown  once  to  have  been  in  life,  were  still  alive, 
and  it  was  held  that  the  burden  was  on  the  plaintiff  asserting  their  death,  for  it 
having  been  shown  that  thev  were  once  in  life,  they  should  be  presumed  living  till 
the  contrary  was  shown.    U^hrogmorton  v.  Walton,  2  Rol.  R.  461.    Or,  in  the  words 
of  Lord  Kllenborovoh,  "  where  the  issue  is  upon  the  life  or  death  of  n  person  once 
shown  to  be  living,  the  proof  of  the  fact  lies  on  the  party  who  assorts  the  death." 
Wilson  Y.  llodses,  2  East,  812.    See  also  10  Vincr's  Ab.  298,  Estate  R.  a.  4.    After 
the  decision  in  ThrQgmorton  v.  Walton,  the  statute  19  Car.  II,  as  to  life  estates  was 
passed,  see  parngraph  6,  above,  directing  judges  to  instruct  the  jury  that  seven  yetLVif 
absence.  <&c.,  raised  a  l^al  presumption  of  death.    The  reasons  supporting  the  Amer- 
ican and  earlier  English  rule  are :  1.  That  the  old  common-law  presumption  of  con- 
tinuance of  life  lasts  until  intercepted  by  the  statutory  or  judicial  seven  years'  limit, 
or  by  evidence  pointing  to  death  at  a  particular  time.    2.  Death  is  presumed  at  the 
end  of  seven  years,  not  for  the  purpose  of  fixing  on  the  true  date,  out  because  the 
true  date  is  inscrutable.    The  presumptions  of  continuance  of  life,  and  of  death  after 
seven  years,  nre  presumptions  foundea  on  ignorance,  and  are  not  to  be  tested  by  the 
question  whether  the  artificially  designated  day  is  probably  the  true  one.    Like 
other  presumptions  founded  on  ignorance,  the  olnect  is  merely  certainty,  because 
truth  cannot  be  ascertained.    8.  Because  the  true  date  is  unascertainable,  it  becomes 
necessary  to  fix  a  day  on  which  rights  shall  be  deemed  to  devolve,  as  if  actual  death 
on  that  day  were  known.    4.  Without  this  rule,  where  proof  of  the  actual  date  can- 
not be  made,  the  property  must  either  remain  undistributed,  or  be  distributed  among 
the  contestants,  nut  according  to  any  settled  principle,  but  according  to  the  accident 
of  possession,  or  as  one  or  the  other  claimant  happens  to  be  the  moving  party  in  court 
Apart  from  these  considerations  of  theory  and  policy,  the  question  resolves  itself 
into  this,  viz.,  is  the  legal  presumption,  that  a  person  once  shown  to  be  living  con- 
tinues to  exist  until  the  contrary  is  indicated,  sofficient  to  stand  as  &  prima  facie  case 
in  favor  of  one  who  assumes  the  affirmative  7    In  some  other  cases,  the  presumption 
of  the  continuance  of  a  fact  shown  once  to  have  existed  is  prima  facie  proof  in  favor 
of  him  who  alleges  the  &ct,  as,  for  instance.  In  case  of  indebtedness,  partnership, 
insanity,  ±c.    It  may  be  observed  that  the  law  constantly  acts  on  this  presumption 
of  life,  in  service  of  process  on  absentees  by  advertisement 

*  Whiteside's  Appeal,  23  Penn.  St  114, 117.    Compare  Chap,  IV,  p.  67,  n.  16. 
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who  daims  that  one  snrviyed  the  other,  to  give  some  evidence 
rendering  soryival  probable.  The  law  neither  makes  nor  permits 
a  presumption  that  one  sarviyed  the  other  from  the  mere  fact  of 
age  or  sex ;  but  if  there  is  eyidence  that  the  prolongation  of  life 
depended  on  struggle  or  endurance,  then  the  relatiye  strength 
may  be  relevant,  and  in  such  case,  as  well  as  where  there  is  even 
slight  evidence  that  one  was  seen  alive  after  the  other  may  be 
presumed  to  have  been  dead,  the  question  may  be  one  for  the 
jury.* 

,  IL  Habsiagb. 

14.  Burden  of  proofs  and  presumptions.'] — ^Marriage  is  not 
presumable  from  marriageable  age  and  lapse  of  time,'  and  proof 
that  a  woman  was  a  wife  during  a  given  period  does  not  raise  a 
presumption  of  marriage  at  any  particular  earlier  date ; '  but,  on 
the  other  hand,  the  court  will  not,  in  the  absence  of  evidence, 
presume  that  one  never  married.  The  burden  of  proof  is  on  him 
who  asserts  either  marriage  or  the  contrary.*  For  the  purposes  of 
actions  considered  in  this  chapter,  it  may  he  presumed  that  every 
competent  couple  who  live  together  ostensibly  in  the  way  of  hus- 
bana  and  wife,  are  in  reality  such.'  This  presumption,  for  which 
considerations  of  public  oraer  and  decenqy  are  a  sufficient  support, 
is  aided  by  the  presumption  of  innocence  in  favor  of  a  party  to 
the  marriage  claiming  under  it,  and  is  greatly  streii^hened  when 
the  only  question  depending  is  the  legitimacy  of  ottsprin^.  The 
presumptions  in  favor  of  marriage  increase  in  strength  with  the 
prolongation  of  the  matrimonial  cohabitation.' 

15.  Direct  evidence  of  Marriage.'] — ^Marriage  may  be  proved 
either  by  evidence  of  the  contract  which  constitutes  it  (some- 
times cafied  evidence  of  actual  marriage),  or  by  evidence  of  the 
status,  or  matrimonial  condition  in  life,  of  which  that  contract  is 
the  foundation  (sometimes  called  de  facto  or  presumptive  mar- 
riage). There  is,  however,  but  one  kind  of  marriage,  and  the 
•difference  is  in  the  evidence  by  which  the  relation  is  proved.  To 
prove  the  contract,  it  is  sufficient  to  prove  an  unconditional 
agreement  of  marriage  in  the  present,  as  distinguished  from  an 
executory  agreement  to  marry,  if  intended  by  the  parties  to  con- 
stitute them  husband  and  wife,^  though  without  solemnization,' 


1  MochriDg  T.  Mitcbcll,  1  Barb.  Ch.  264;   Newell  t.  Nichols,  12  nan.  604,  and 
ee  cited;  13  MoairB  Eds;.  R.  679,  n.;  Ommaney  v.  Stilwell,  23  Beav.  828 ;  Uobin. 
■on  Y.  Gallier,  2  Woods,  178 ;  Kansas,  Ac  Bailw.  Co.  T.  MiUer,  2  CoL  T.  412,  4C4. 
«  Erskine  y.  Davis,  25  111.  251,  266. 
«Id. 
<  Doe  T.  Deakin,  8  Carr.  &  P.  402. 

*  1  Bish.  on  Mar.  &  D.  p§  484,  448. 

*  1  Bish.  on  Mar.  A  D.  §  458,  and  cases  dted. 

*  HUl  T.  Borger,  8  Bradf.  482;  Steaart  r.  Robertson,  L.  R.  2  Sc.  App.  494,  a.  a 
18  MoaVa  Eog.  165;  McCHan:  t.  Terry,  21  N.  J.  Eq.  (6  O.  £.  Green),  225. 

*  Clavtoii  T.  Warden,  4  N.  Y.  281 ;  Cheney  t.  Arnold,  15  N.  T.  851,  and  casea 
dted. 
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or  -witneaBes ;  ^  and  proof  of  coHabitation  is  not  necessary,'  at 
least  if  there  be  proof  of  solemnization.^  Bat  proof  of  a  contract 
per  verba  defuiuro  is  not  enongli,  though  followed  by  cohabitaticni.^ 
The  contract  or  its  solemnization  before  a  clergyman  or  magi&» 
trate  may  be  proved  by  the  testimony  of  an  eye  witness,  and  for 
tliis  ptirpose  a  party  is  competent ; '  and  parol  testimony  is  mot 
exclnded  by  the  fact  that  the  statute  provides  for  a  record.'  It 
is  enough  that  the  witness  be  able  to  testify  that  the  marriage 
was  celebrated  according  to  the  usual  form,  and  he  need  not  be 
able  to  state  the  words  used.'  From  the  fact  of  solemnization 
assent  is  presumed,*  even  though  it  was  not  expressed.'  Where 
solemnization  was  necessary  by  the  law  xmder  wnich  the  marriage 
was  contracted,  if  it  is  proved,  and  matrimonial  cohabitation  un- 
der it,  the  law  presumes  that  all  the  necessary  formalities  were 
had,  unless  the  contrary  is  shown ;  ^^  and  even  then  a  subsequent 
valid  marriage  may  be  presumed  from  continued  matrimonial 
cohabitation  under  color  of  the  informal  solemnization.^^ 

16.  *  Certificate  or  Registry. 1 — ^Marriage  may  equally  be  proved 
by  a  marriage  certificate,  if  made  evidence  by  statute,^  or  if  so  con- 
nected with  the  parties  as  to  be  competent  as  part  of  the  res  gestcBj 
or  as  their  declaration,  or  if  by  lapse  of  time  and  family  tradition 
it  is  competent  as  hearsay.^  It  may  also  be  proved  bv  an  official 
registry  kept  pursuant  to  statute,^*  or  by  the  registry  kept  by  the 
omciatmg  clergyman,'^  or  the  proper  omcer  of  a  church  or  relig- 
ious society,*' pursuant  to  his  duty,  though  without  requirement 
of  statute."  The  registry  is  evidence  both  of  the  fact  of  mai- 
riage  and  the  date  of  solemnization.^ 


>  Tan  Tnyl  t.  Van  Tuyl  S  Abb.  Pr.  N.  S.  6,  s.  o,  «7  Barb.  235. 

*  Jackson  t.  Winne,  7  Wend.  47 ;  CaujoUe  y.  Feme,  26  Barb.  177. 
'  Jaques  v.  Pub.  Administrator,  1  Bradf.  479. 

*  Cheney  y.  Arnold,  15  N.  Y.  845 ;   Holmes  y.  Holmes.  1  Abb.  XJ.  S.  C.  Ct.  6M ; 
Doncan  y.  Dnnoan«  10  Oliio  St.  ISl.     Contra,  1  Bish.  on  Mar.  ^  D.  §§  251-S56. 

*  BiaseU  y.  BiFsell,  7  Abb.  Pr.  N.  S.  16,  s.  o.  55  Barb.  326. 

*  Commonwealth  y.  NorcrosB,  9  Mass,  492. 
'  Fleming  v.  People,  27  K.  Y.  829. 

•Id. 

*  Uarrod  y.  Harrod,  1  Kaj  <b  J.  4, 17.  Oonifa,  Deiniisos  v.  Deonisott,  85  Md. 
861. 

10  Smith  T.  Hvson,  1  Ffain.  287,  294;  I  Bish.  Mar.  A  D.  §§  450,  451.  It  is  the 
better  opinion  that,  eyen  where  the  law  requires  solemnization,  it  U  enough  to  show 
solemnization  before  an  officer  defaetOt  that  is,  a  person  aaanming  to  act  by  authority 
in  the  solemnization.     1  Bish.  on  Mar.  <&  D.  ^  496.  ^ 

"  Johnson  v.  Johnson,  1  Coldw.  (Tenn.)  626,  6S4 ;  Harrod  y.  Harrod.  1  Kay  &  J. 
4, 17;  Hex  y.  Brampton,  10  Kast^  288;  Rayoham  y.  Canton,  8  Pick.  298. 

^*  Otherwise  of  a  certificate  giyen  many  years  after  the  fact  (arailiM  ▼.  Balf, 
12  IIow.  U.  S.  472,  566. 

"  See  paragraph  84,  below. 

^*  See  paragraph  43,  below,  and  Jackson  y.  Boaeluua,  15  Johna.  ML 

"  Maxwell  y.  Chapman,  8  Barb.  579,  582. 

<<  Jackson  y.  King,  5  Cow.  237. 

"  Maxwell  y.  Chapman  (aboye) ;  Boae.  N.  P.  MS* 

1'  Doe  y.  BtaeuBB,  1  Moo.  4f  Bob.  886. 
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17.  Indirect  evidence  of  Marriage.']  —Evidence  of  cohabitation 
and  repute — ^that  is  of  status  or  matrimonial  condition — is  onl^ 
indirect  or  presumptive  evidence  of  a  contract  of  jnarriage.  This 
is  primary  not  secondary  evidence,*  but  its  efficacy  depends  en- 
tirely on  its  justifying  an  inference  that  a  contract  of  marriage 
was  once  maae ; '  still  it  is  not  essential  that  such  evidence  point 
to  any  particular  time  of  contract,  unless  time  is  material  under 
the  issue.  One  who  alleges  and  fails  to  prove  a  formal  contract 
of  marriag:e  is  not  thereby  necessarily  precluded  from  adducing 
indirect  evidence,'  althou^  its  value  may  be  fatally  impaired  by 
the  false  allegation  of  a  formal  marriage.  Indirect  eviaence  may 
be  sufficient  to  establish  a  marriage,  even  though  it  may  have  the 
effect  to  invalidate  a  subsequent  marriage." 

18.  Cohabitation  and  liepute.] — ^In   the  absence  of   direct 

I)roof ,  marriage  cannot  be  proved  by  cohabitation  alone,  however 
one  continued;*  there  must  be  something  to  show  that  the  co- 
habitation was  matrimonial,  not  meretricious.  The  fact  that  the 
parties  were  reputed  among  friends  and  acquaintances  to  bo  man 
and  wife  will  suffice,  with  evidence  of  cohabitation,  if  the  reputa- 
tion be  a  general  or  at  least  a  consistent  reputation.  A  divided 
repute  is  of  no  avail.^  A  mere  local  repute,  if  residence  is  brief 
and  frequently  changed,  is  of  little  account  alone,  for  an  in- 
tended meretricious  connection  might  be  concealed  by  a  regard 
for  appearances.  Hence  there  should  be  some  degree  of  public 
recognition  of  the  relation  of  husband  and  wife  among  acquaint- 
ances and  friends.'  The  mere  fact  that  the  man,  under  particular 
circumstances,  may  have  attempted  to  give  to  his  mistress  a  dif- 
ferent character  from  the  meretricious  one  which  she,  in  fact, 
sustained  toward  him,  is  not  sufficient.* 

In  proving  marriage  by  general  repute,  a  witness  may  testify 
that  the  reputation  at  the  place  of  residence  was  that  the  persons 
in  question  were  man  and  wife ;  but  he  may  be  cross-examined  as 
to  the  sources  of  his  information,  and  if  it  appear  on  cross-exam- 


>  IBish.  Mar.  <fcD.  §488. 

'  Breadalbane  Gasp,  Campbell  t.  Campbell,  L.  R.  1  So.  App.  in  H.  of  L.  182. 

'  Tammalty  t.  Tummalty,  8  Bradf.  869. 

*  The  question  of  weight  r  ttber  than  competen(nr  seems  to  have  been  passed  on  in 
Redgrave  t.  Redgrave,  88  Md.  98.  Compare  Blackburn  v.  Crawfords,  8  Wall.  194. 
Inconsistencies  in  testimony,  due  to  family  pride,  Ac,  explainable.  Gaines  y.  New 
Orleans,  6  Wall.  705.  'J^estimony  to  a  marriage  between  dissolute  or  unscrupulous 
persona  to  be  ciiutiously  weighed.  Steuart  y.  Robertson,  L.  R.  2  Sc.  App.  494,  S20, 
s.  c.  13  Moak's  Eng.  R.  160,  191. 

*  Brower  v.  Bowers,  1  Abb.  Ct.  App.  Dea  214,  s.  o.  as  Bowers  y.  Brower.  9  N.  V. 
Leg.  Obs.  196,  &  p.  CGara  y.  Eisenlohr,  88  N.  T.  296. 

*  Commonwealth  y.  Stump,  58  Penn.  St  132. 

'  Cunninghams  y.  Cunninghams,  2  Dow,  482,  611 ;  Commonwealth  y.  Stump 
(aboye).     Centra,  Lyle  y.  EUwood,  L.  R.  19  £q.  C.  98,  a.  c.  11  Moak's  Eng.  702. 

»  Hill  V.  Burger,  8  Bradf.  482,  487. 

'  Rose  y  Clark,  8  Paige,  674,  682.  The  degree  of  proof  of  cohabitation  and 
repute  must  be  increased  when  one  of  the  parties  is  stiU  hying.  HIU  y.  Burger,  Z 
Bndf.  432. 487. 
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ination  that  he  is  speaking  from  mformation  given  him  by  a  par- 
ticnlar  person,  either  of  the  fact  or  of  the  general  reputation,  the 
evidence  is  shown  to  be  incompetent,  unless  the  source  of  infor- 
mation was  a  member  of  the  family  of  either  spouse,  in  which 
case  the  rule  as  to  declarations  maj  applj.^ 

19.  Cohabitation  and  Declarations.'] — ^Evidence  of  confessions 
or  declarations  by  one  or  both  parties  that  they  were  married,  is 
competent  a^inst  them,  and  if  made  during  cohabitation,  so  as  to 
characterize  it,  is  competent  for  or  against  third  persons;'  and 
so  are  the  acts  and  conduct  of  the  parties  toward  each  other.' 
Concealment  which  prevented  any  public  repute  from  arising, 
though  a  very  strong  circumstance  against  the  presumption  of 
marriage,*  is  not  necessarily  fatal  to  it,  but  may  be  explained;* 
and  if  explained,  dispenses  in  so  far  with  evidence  of  repute. 
Admissions  and  declarations  made,  and  a  general  repute  origi- 
nating, after  the  cohabitation  had  ceased,  are  not  competent  ex- 
cept as  against  the  declarant.  They  must  be  reasonably  contem- 
poraneous with  the  alleged  status,  so  as  to  characterize  it,  as  facts 
m  the  nature  of  part  of  the  res  gestm} 

20.  Marriage  after  Meretricious  Intercourse."] — ^If  the  cohab- 
itation is  shown  to  have  commenced  as  a  meretricious  one,  the 
mere  continuance  of  cohabitation,  even  with  matrimonial  repute, 
can  never  amount  to  evidence  of  marriage ;  ^  but  the  presumption 
in  favor  of  marriage  is  so  favored,'  that  the  courts  lay  hoM  of 
any  circumstances  significant  of  actual  change  from  an  illicit 
to  a  lawful  relation,  even  without  any  evidence  pointing  to 
the  actual  time  and  mode  of  the  change.  Marriage  may  be  pre- 
sumed, where  cohabitation  under  circumstances  that  would  have 
been  matrimonial  but  for  the  impediment  of  an  existing  marriage 
of  one  of  the  parties,  is  continued  after  that  impediment  is  re- 
moved, and  known  to  the  parties  to  be  so  removed.'  While  the 
mere  removal  of  the  disability  is  not  enough  to  purge  the  mere- 
tricious character,  even  when  coupled  witn  eviaence  of  a  prior 
promise  to  marry  after  its  removal,**  evidence  that  the  parties  rec- 
ognized the  new  relation,  and  held  themselves  out  as  man  and  wife, 
and  professed  to  be  bound  by  marital  ties,  and  thus  exhibited  the 

>  Shedden  r.  Patrick,  80  L.  J.  P.  M.  A  D.  217.  228  (18W)-18«1). 
<  See  Hayes  y.  People,  25  N.  T.  896,  per  Auuf,  J. ;  1  Biah.  Mar.  A  D.  §  491 
Compare  Westfield  v.  Warren,  8  Halst  249. 

*  See  Christy  y.  Clarke,  45  Barb.  529. 
^  Cunningham  y.  Bnrdell,  4  Bradf.  848. 

*  Gaines  y.  New  Orleans,  6  Wall  707. 
«  Matter  of  Taylor.  9  Paige,  611.  616. 

'^  This  seems  to  be  the  result  of  the  present  state  of  the  authorities;  but  see,  for  a 
role  more  faYorable  to  the  inference  of  marriage,  1  Bish.  Mar.  A  D.  §§  506-609. 

'  And  especially  where  the  question  is  on  the  legitimacy  of  issue ;  see  CaujoUe  t. 
Ferrie,  28  N.  Y.  90,  affi'g  26  Barb.  177,  4  Bradf.  28. 

*  (yGara  y.  Eisenlohr,  88  N.  Y.  296;  Rose  y.  Clark,  8  Paige,  574,  581,  and  cases 
cited. 

^^  Foster  y.  Hawley,  8  Hun,  68. 
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contiimatioii  of  thdr  coltd>itatiQn  upoa  a  new  and  different  foot- 
ing, is  sufficient.^ 

21.  Second  Marriage  during  Absence.'] — At  common  law,  mar- 
riage, however  proved,  may  be  disproved  by  evidence  that  one  of 
the  parties  was  at  the  time  a  party  to  a  prior  valid  marriage.* 
The  burden  of  proving  the  prior  marriage  is  on  the  one  who 
seeks  by  it  to  impeach  the  later;'  but  <firect  evidence  of  the 
prior  marriage  is  not  essential;  it  may  be  proved  by  cohabita- 
tion and  repute.*  The  principle  of  the  statute  of  bigamy  of  1()04,' 
which  excepted  from  tne  onense  cases  of  second  marriage  con- 
tracted while  the  former  husband  or  wife  was  beyond  seas  for 
seven  years,  or  was  absent  and  not  known  to  be  living  for  that 
period,  was  early  adopted  by  the  common-law  courts,  by  analogy, 
as  furnishing  a  presumption  of  death  in  such  cases,  for  civil  pur- 
poses, and  this  rule  has  been  generally  followed  in  this  country, 
the  time  being  shortened  in  some  States  by  statute,  as  in  New 
York  to  five  years,*  where,  also,  a  further  provision  has  been 
adopted  to  the  effect  that  such  a  second  marriage  shall  not  be 
voia,  as  formerly,  if  it  appear  that  the  party  to  i>oth  marriages 
contracted  the  second  after  the  lapse  of  that  period,  without  hav- 
ing meanwhile  known  that  the  absentee  was  living,''  and  in  eood 
faith  believing  him  dead.*  Under  that  provision  the  court  will  not 
adjudge  it  void  in  a  collateral  action  involving  only  questions  of 
property ;  *  and  after  the  death  of  one  of  the  parties  to  the  second 
marriage,  that  marriage  is  ^ood  for  the  purpose  of  succession  and 
legitimacy  ;^  and  even  during  the  life  of  both,  it  may  bo  sustained 
for  those  purposes,  by  proof  that  the  former  husband  or  wife  was 
absent,  and  not  heard  of  for  seven  years,  and  that,  after  the  lapse 
of  that  time,  the  second  marriage  occurred ;  or  that  previous  cohab- 
itation and  repute  were  continued  under  circumstances  sufficient 
to  raise  a  clear  presumption  of  marriage  on  grounds  subsequent 
in  point  of  time  to  the  legally  presumable  death  of  the  former 
husband  or  wif e.^    Upon  proof  that  the  absentee  was  reputed  in 


1  Hyde  ▼.  Hyde,  8  Brad!  509,  518. 

*  Blossom  y.  Borritt^  87  K.  Y.  434 ;  Emsrson  ▼.  Sbftw,  1  L.  4(  £q.  Ileporter,  685 
(N.  a  Mar.  1876). 

'  Patteraon  ▼.  Gaines,  6  How.  U.  S.  560.  Bat  eyidexice  of  an  admiadon  by  such 
party  tliat  he  was  gnilty  of  bigamy  in  the  seoond  marriage  (Gaines  t.  Relf,  12  How. 
U.  S.  472,  684),  or  that  his  first  wife  was  then  Uving  (I  Blah.  Mar.  <&  D.  g  455),  is  not 
sufficient. 

*  Brower  v.  Bowers,  1  Abb.  Ct  App.  Pea  214.  s.  o.  9  N.  Y.  Leg,  Obs.  196. 

*  2  Ja.  I,  ch.  11  (3  Stat  at  L.,  A.D.  1770,  p.  9),  §  2. 


•  2  R.  S.  687,  §  9. 

*  2  R.  8.  139,  §  6 ;  Cropsey  t.  McKinney,  80  Barb.  47,  68. 


*  Whether  the  presmnption  of  innocence  avails  to  require  evidence  to  the  con. 
trary — eoinpare  Yallean  v.  Yallean,  6  Paige,  209 ;  Spears  v.  Barton,  81  Miss.  555 ; 
O'Gara  v.  Eisenlohr,  88  N.  Y.  296;  Fleming  v.  People,  27  N.  Y.  834. 

*  Cropsey  v.  McKinney  (above);  compare  O'Gara  v.  Eisenlohr  (above),  and  Spioer 
T  Spicer.  16  Abb.  Pr.  N.  S.  112,  and  note.  * 

>«  1  Bish.  Mar.  <fc  D.  §  114. 

"  Jackson  v.  Ckw,  18  Johns.  846,  80a 
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the  family,  before  the  lapse  of  that  period,  to  be  dead,  or  other 
presumptive  evidence,  the  jnry  may  tmd  death  to  have  occurred 
before  the  second  marriage.*  But  absence  for  less  than  seven 
years,  without  other  evidence  raising  the  presumption  of  death, 
will  not  suffice ;  for  the  technical  presumption  of  innocence  does 
not  avail  against  facts  raising  a  presumption  of  guilt  on  the  one 
hand,  and  negativing  the  existence  of  any  motive  for  remarriage 
on  the  other  hand.* 

22.  Bebutting  evidence  of  marriage.'] — ^Where  the  only  evi- 
dence of  marriage  is  indirect,  or  where  evidence  of  actual  mar- 
riage is  conflicting,  declarations  and  conduct  of  either  or  both 
parties  inconsistent  with  the  matrimonial  character,  are  competent, 
within  the  limits  above  stated,  unless  the  issue  is  upon  legitimacy. 
Thus  declarations  of  either  that  they  were  not  married,  the  fact  that 
the  woman  had  sued,  or  been  sued,  in  her  maiden  name,' that  they 
terminated  cohabitation  and  separated,  without  further  claim  \o 
matrimonial  relation,*  or  that  each  married  other  persons,*^  are  suf- 
ficient to  go  to  the  jury  as  negativing  the  presumption  from  mere 
habit  and  repute.  Tne  effect  even  of  such  evideuce  of  cohabi- 
tation and  repute  as,  standing  alone,  would  establish  marrias^e, 
may  be  nullified  by  evidence  that  the  parties  afterward  formally 
solemnized  a  marriage  under  circumstances  showing  that  their 
motive  was  to  legalize  their  connection,  for  this  conclusively 
proves  that,  in  their  judgment,  it  was  previously  illicit.®  Tho 
moral  and  social  character  of  the  parties  themselves  is  relevant  eg 
bearing  on  the  question  of  the  matrimonial  or  meretricious  char- 
acter of  the  connection,^  though  incompetent  against  evidence  of 
a  ceremonial  marriage.®  But  the  opinion  of  a  witness  as  to 
whether  their  character  rendered  such  a  connection  improbable, 
is  not  competent.*  Evidence  of  loose  oral  denials  by  the  parties 
are  of  little  weight  against  otherwise  clear  and  satisfactory  evi- 
dence of  matrimonial  cohabitation  and  repute ;  *^  and  mere  declar£L% 
tions  that  the  declarant  is  unmarried,  made  without  reference  to 
a  reputed  relation  between  the  particular  parties,  are  held  incom- 


'  »  Cochrane  t.  Libby.  18  Me.  (6  Shepl)  89. 

«  (XGara  v.  Eisenlohr,  88  N.  Y.  296.  Contra,  see  1  Bish.  Mar.  A  D.  §  453,  and 
cases  cited;  and  see  Kelly  t.  Drew,  12  Allen,  107,  109. 

»  Scudder  v.  Gori,  18  Abb.  Pr.  223,  s.  c.  less  fully,  8  Robt  661. 

^  Jackson  y.  Claw.  18  Johns.  846.  An  advertisement  forbidding  tmst,  appearing 
in  the  newspaper  at  their  domicile,  immediately  after  separation,  h:m  been  held  com* 
petent,  the  original  manuscript  being  lost  Jewell  ▼.  Jewell,  1  llow.  U.  S.  219,  282; 
but  the  better  opiuion  is  that  there  must  be  eyidence  connecting  one  of  the  parties 
with  it 

*  Niles  V.  Sprague,  13  Iowa,  202. 

*  Sheddea  v.  Patrick,  L.  R.  1  Sc.  A  D.  App.  470. 

*  Hill  V.  Burger,  8  Bradf.  432.  449,  s.  P.  Steuart  ▼.  Robertson,  L.  R.  2  Sc.  Appi 
494,  620,  B.  c.  18  Moak's  Enff.  166,  191. 

*  Per  Bradford,  Surr.    Hill  v.  Burger  (above). 

*  Such  testimony  was  held  to  have  no  weight,  in  Gaines  T.  New  Orleans,  6  Wall 
706. 

^^  Tommalty  y.  Tummalty,  8  Bradf.  869. 
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petent.*  Denials  of  "  marria^ "  are  incondusiye,  becanse  they 
may  be  meant  of  a  eeremonm  marriage,  while  the  parties  were 
actually  man  and  wife.' 

23.  Foreign,  fjaw.'\ — The  written  law  of  another  State,  or  of  a 
foreign  country,  may  be  proved  in  the  manner  stated  at  p.  22  of 
this  volume.  The  unwritten  law  may  be  proved  by  calling  as  a 
witness  one  practically  conversant  with  it,  either  as  a  lawyer  in 
that  country,  or  as  having  had  a  course  of  legal  duty  to  perform 
there  in  respect  to  marriage,  such  as  to  make  it  probable  that  he 
has  made  himself  acquainted  with  the  law  on  that  subject.  One 
who  is  not  so  qualified,  and  who  has  acquired  his  knowledge 
solely  from  books,  is  not  competent.' 

m.  Issue  or  Failube  of  Issue. 

24.  Burden  of  proof.] — ^In  the  absence  of  evidence  neither 
birth  of  children,  nor  the  contrary,  is  presumed.  But  slight  evi- 
dence may  suffice.'  One  claiming  by  collateral  descent  must 
show  who  was  last  entitled,  and  then  prove  his  death  without  is- 
sue ;  next  prove  all  the  different  links  in  the  chain  of  descent 
which  will  show  that  he  and  the  claimant  descended  from  the 
same  common  ancestor,  together  with  the  extinction  of  all  those 
lines  of  descent  which  could  claim  any  preference  to  the  claimant. 
He  must  prove  the  marriages,  births  and  deaths,  and  the  identity 
of  persons  necessary  to  fix  title  in  himseK,  and  the  extinction  of 
others  who  would  have,  if  in  existence,  a  better  title."  This  is 
done  by  proving  the  marriages,  births  and  deaths  necessary  to 
complete  nis  title,  and  showing  the  identity  of  the  several  parties.* 
He  must  prove  that  all  the  mtermediate  heirs  between  nimself 
and  the  ancestor  from  whom  he  claims,  are  dead,  without  issue.'' 
The  non-existence  of  issue  is  a  fact  separate  from  death,  in  sup- 
port of  which  some  evidence  must  be  given.® 

25.  Presumptions  as  to  Failure  of  Issue,'] — In  the  absence  of 
evidence,  the  presumption  is  that  a  person  dyin^  intestate,  left 
heirs;*  and  the  mere  fact  that  the  death  occurrea  imder  twenty- 


»  Van  Tnyl  y.  Van  Tnyl,  8  Abb,  Pp.  N.  S.  6,  s.  o.  67  Barb.  236. 

'  Where  there  is  ample  evidence  of  long  and  QniDtemipted  cohabitation  and  re- 
pate,  evidence  of  the  declaration  of  the  man  that  they  were  not  married,  and  his  testi* 
monv  that  they  were  never  married,  since  they  may  bo  construed  as  referring  to  a  cere- 
monial marriage,  are  not  enongh  to  take  the  case  firom  the  jory.  Richard  v.  Brehm, 
73  Penn.  St  140,  8.  o.  18  Am.  R.  738. 

>  16  Moak's  Eng.  691  n.  and  cases  cited;  Rose.  N.  P.  138,  189  ;  1  Bish.  Mar.  <fr 
B.  $g  409-430,  621-636. 

«  Emerson  v.  White,  29  N.  H.  (9  Fost  )  491,  497,  and  cases  cited. 

'  Sprigg  V.  Moaie,  28  Md.  497,  606 ;  3  Washb.  R.  P.  4th  ed.  18  (88). 

*  Emerson  v.  White  (above). 

^  lUchards  v.  Richards,  15  East,  294  n. 

*  Sprigg  T.  Moale  (above). 

*  Harvey  v.  Thornton,  14  BL  217. 
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one/  or  that  it  is  onlj  preBiiined  from  the  lapse  of  time,  is  not 
enough  to  raise  a  presumption  that  he  left  no  issne,'  exeept  after 
great  lapse  of  time,  and  omj  for  the  pnrpose  of  setting  tiiat  brandb. 
of  the  family  out  of  the  case ; '  but  slight  evidence  of  (feath  without 
issue,  may,  after  ^reat  lapse  of  time,  oe  sufScient ;  ^  and  unsuccess- 
ful inquiry  for  chudren,  if  any,  at  places  where,  if  such  had  existed, 
information  could  be  obtained,  will  suffice  to  sustain  a  verdict 
in  such  case.*^ 

26.  Escheat.'] — ^Every  eitizen  dving  is  presumed  to  leave  some 
one  entitled  to  claim  as  his  heir,  however  remote,  unless  one  or 
other  of  the  only  two  exceptions  known  to  our  law,  alienage  or 
illegitimacy,  should  intervene.  The  title  of  the  State,  by  reason 
of  defect  of  heirs,  can  be  established  by  actual  proof  of  the  fact 
of  alienage  or  of  illegitimacy,  or  in  certain  cases,  by  proof  of 
reputation  of  either  oithose  lacts,  provided  such  proof  be  direct 
and  positive,  founded  upon  inquiry,  advertisements,  personal 
family  knowledge,  or  actual  declaration  of  the  last  person  seized^ 
or  of  those  from  whom  his  title  descended.  Mere  nearsay  repu- 
tation of  the  general  fact  of  defect  of  relations  and  heirs  is  not 
sufficient.* 

27.  Possibility  of  Issue  Extinct.'] — ^Tbe  highest  authorities  in 
medical  jurispruaence  sustain  the  proposition  that  a  woman  be- 
yond the  age  of  fifty-five  has  no  possibility  of  issue.  Extinction 
of  possibility  msi,y  be  presumed  as  a  matter  of  fact  at  an  earlier 
period,  varying  with  the  evidence  as  to  length  of  married  life  and 
condition  of  health.^ 

28.  Registry  of  birth  or  baptism.^ — The  fact  of  birth  may  be 
proved  by  an  official  registry  of  birth  kept  pursuant  to  statute, 
or  by  a  registry  of  baptism  shown  to  have  been  kept  in  the  man- 
ner h^eaiter  stated ;  ^  but  a  mere  registry  of  baptism  is  not,  as 
an  official  registry  of  birth  may  be,  evidence  of  the  date  of  birth^ 
though  stated  in  it,*  further  than  to  show  that  it  must  have  been 
prior  to  the  date  recorded  as  that  of  baptism, — that  is  to  say,  it 
only  proves  that  the  child  was  in  existence  at  the  time  of  the 

»  Clark  Y.  Trinity  Ch.  6  Watte  A  S.  266,  211. 
'  Sprigg  ▼.  Moale  (above). 

*  Rowe  T.  Uaaland,  1  W.  Black.  404,  MAMsmu),  Ch.  J. 

*  Such  as  proof  that  hU  family,  if  any,  or  his  intimate  acquaintances  for  xnaoj 
years,  never  heard  him  speak  of  wife,  children,  Ao.  Jackson  v.  Etz,  6  Cow.  820 ;  Doe 
V.  Qriffin^  15  East,  298;  McComb  v.  Wright,  5  John?.  Cb.  268.  8o  of  proof  of  cir- 
cumstances showing  that  the  absentee  was  a  yonng  man  strongly  Ukely  to  communi- 
cate with  bis  famnr  if  living,  and  to  Iniona  them  if  he  were  ever  married.  In  re 
WebVs  Estete,  Ir.  R.  6  £q.  285. 

»  King  V.  Fowler,  11  Pick.  802. 

*  People  V.  Fulton  Fire  Ins.  Co.  25  Wend.  206. 

*  In  re  Widdow's  Trusts.  L.  R.  11  Eq.  408;  In  re  Millner's  Estate,  L.  R.  14  £q. 
245,  s.  o.  8  Moak's  Eng.  '^19;  and  see  25  Weekly  R.  901 ;  4  L.  J.  N.  S.  880. 

*  Paragraph  41  (below). 

*  Clark  V.  Trinity  Church,  5  Watts  <k  S.  (Penn.)  266, 269 ;  Blackburn  v.  Crawfords^ 
8  Wall  189;  Horriflsey  v.  Wiggins  Ferry  Co.  47  Mo.  521. 
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(seremony/ — unless  the  statement  of  the  time  of  birth  is  shown 
to  have  been  nuide  by  direction  of  a  member  of  the  family  since 
deceased,  so  as  to  bring^  it  within  the  role  admitting  declarations 
as  to  facts  of  pedigree? 

29.  Consorting  as  a  famUy^ — ^The  fact  that  persons  dwelt  or 
consorted  together  as  members  of  one  family  in  the  apparent  re- 
lation of  parent  and  child,  and  assisted  and  dependea  on  each 
ether  as  snch,  is  competent,  in  connection  with  other  sabstantial 
evidence  to  show  the  existence  of  the  relation.'  The  value  of 
«ach  evidence  depends  on  much  the  same  principles  as  those 
which  admit  cohabitation  and  repute  to  prove  marnage. 

30.  Direct  testimony  to  age.'] — ^Where  age  is  a  fact  of  pedigree 
within  the  rules  below  stated,  it  seems  that  the  person  whose  age 
is  in  question,  if  he  be  a  competent  witness,  may  as  properly  as 
any  other  person,  testify  to  it,  under  the  conditions  on  which  hear- 
say as  to  pedigree  is  admissible ;  but  there  seems  to  be  no  good 
foundation  for  allowing  him  to  state  it  except  upon  such  sources.^ 
Inspection,  however,  is  deemed  a  sufficient  le^  criterion  to  de- 
cide the  question  of  infancy,*  and  is  sufficient  to  put  a  party  who 
may  be  affected  by  it  upon  inquiry ;  •  but  the  mere  opmion  of  a 
witness  respecting  the  age  of  a  person,  from  his  appearance,  un- 
accompanied by  me  facts  on  which  that  opinion  is  founded,  is 
incompetent.' 

31.  Physioian^a  testimony  or  account^ — The  testimony  of  the 
attending  physician  to  the  fact  and  the  date'  of  birth  is  compe- 
tent for  the  purpose  of  proving  infancy ;  and  equally  for  prov- 
ing existence  or  age  for  any  other  purpose.*  If  he  does  not 
remember  the  date,  the  charge  made  oy  him  in  his  accounts,  or 
any  other  original  contemporaneous  memorandum  he  made  of  the 
fact,^'  is  competent,  if  introduced  by  his  testimony  that  it  was 
correctly  made  at  the  time.^  If  the  physician  is  dead,  his  entry 
in  a  roister  of  the  births  he  attended,  which  he  was  accustomed 
to  keep  in  the  course  of  his  vocation,  though  without  requirement 


>  Kennedy  y.  Doyle,  10  AUen  (Haas.)  161 :   Whitcher  t.  McLatigfaltn,  115 
167. 

'  A  statement  of  illegitimacy  in  the  registry  hfls  been  deemed  competent,  bat  its 
weii^ht  \%  qaeetlonable.  Morria  T.  Davis,  a  Carr.  A  P.  E16, 427 ;  and  see  CaojoUe  y. 
Ferrie.  23N.  Y.  90. 

*  See  EansAs,  <frc  Rw.  Co.  t.  Miller,  2  OoL  T.  469 ;  Baltimore,  ^.  R.  R.  Co.  ▼. 
Gettle,  8  W.  Va.  876,  886. 

^  Compare  Dewitt  t.  Barly,  17  N.  T.  844 ;  HcOarty  t.  Deming.  4  Lans.  440 ;  Hart 
T.Btickney,4L.  A  £q.  Rep.  120;  Banks  ▼.  Metcalfe,  1  Wheal.  Cr.  Caa.  881. 

•  State  V.  Arnold,  13  Ired.  L.  (N.  C  )  184. 

•  Conroe  v.  Birdsall,  1  Johns.  Caa.  127. 
'  Morse  y.  State,  6  Conn.  9,  13. 

>  Beates  y.  RetaUick,  1 1  Penn.  288. 

*  As  to  ezclnsioQ  for  professional  priYilege,  see  Edlngton  y.  Mot  Life  Ins.  67  K. 
T.  186,  reVg  6  Hun,  1 ;  Blackbam  Y.  Crawfords,  8  Wall.  192,  aod  cases  cited. 

>•  See  Gay  y.  Mea4  22  N.  Y.  462 :  Marcly  y.  Sholto,  29  Id.  846. 
"  Heath  y.  West,  26  N.  U.  (6  Fost.)  191. 
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of  statute,  is  evidence  of  the  time  of  a  birth  entered  therein,  there 
being  some  independent  evidence  of  theyact  of  birth-* 

32.  Legitimacy:  Burden  of  Proof  and  Presumptions.'] — 
Legitimacy  is  a  presumption  of  law  in  the  absence  of  competent 
evidence  to  the  contrary,*  and  language  in  an  instrument  of  evi- 
dence designating  a  person  by  the  word  **son,"  *' daughter," 
**  child,"  or  the  Bke,  means  prima  facie^  legitimate  offspring.' 
The  burden  of  proof  is  on  the  party  denying  the  legitimacy  of 
one  shown  to  have  been  bom  from  a  wife,*  and  his  evidence  must 
show  illegitimacy  beyond  a  reasonable  doubt.  This  presumption 
is  additional  to  the  presumptions  indulged  in  favor  of  marriage, 
and  of  innocence  oi  the  parents,  and  may  prevail,  notwithstand- 
ing the  cohabitation  of  tne  parents  is  shown  to  have  been  illicit 
in  its  origin,  and  there  is  no  definite  proof  as  to  when  or  how  the 
change  &om  concubinage  to  matrimony  took  place.*  A  chUd 
bom  during  the  mother's  coverture,®  (even  so  soon  after  marriage 
that  conception  must  have  preceded  marriage)/  is  presumed  legit- 
imate in  the  absence  of  competent  evidence  to  the  contrary,  and 
this  is  a  strong  le^l  presumption,  and  can  only  be  rebutted  by 
proof  that  no  sexu^  intercourse  occurred '  at  any  time,  (whether 
before  or  after  marriage),*  when  the  child  could  have  been  begot- 
ten ;  or  what  is  equivalent,  that  the  husband  was  physically  in- 
competent, or,  that  under  sentence  of  a  court  of  competent  juris- 
diction, they  were  living  separate.^    Sexual  intercourse  is  pre- 


1  Arms  T.  Middleton,  28  Barb.  6*71,  s.  p.  Blapkbnrn  v.  Orawfords,  8  WaU.  176.  In 
Higham  y.  Ridgeway  (10  East,  109),  such  endence  was  admitted  not  as  aa  entry  in 
tbe  ordinary  coarse  of  dnty,  but  as  an  entry  against  pecuniary  interest,  because  the 
charge  was  marked  "  paid.  In  Matter  of  Pai^^e  (62  Barb.  476V  an  entry  in  a  book 
not  kept  as  a  journal,  out  with  each  account  by  itself,  was  held  incompetent  without 
proof  of  its  truth.  Compare  generaUy  1  TayL  Ev.  597-607 ;  1  Smith's  L.  C.  500, 
<bc. 

>  Banbury  Peerage  Case,  1  Sim.  &  St.  168. 

»  Cadolle  V.  Ferric,  28  N.  Y.  106,  107. 

*  Phillips  V.  Allen,  2  Allen,  464;  CaujoUe  v.  Ferrie,  26  Barb.  (N.  Y.)  177,  s.  c.  28 
N.  Y.  90.  Tbe  English  authorities  (which  hold  to  stronger  rules  of  cogency  than 
some  American  authorities  on  a  question  arising  in  a  civil  case  involyiuj;  crime  or 
turpitude)  require  evidence  ''stron?,  distinct,  satisfactory  and  conclusive."  Har- 
grave  v.  Hargrave,  9  Beav.  666 ;  and  see  23  N.  Y.  109. 

*  Thus  the  marriage  of  the  parents  may  be  presumed,  from  the  fact  that  the  father 
desired  to  marry  the  mother;  and  that  while  he  might  have  maintained  an  illicit  re* 
lation  with  her  without  opposition  from  Kis  relatives,  he  abandoned  his  home  and 
parents  in  order  to  live  with  her.  CaujoUe  v.  Ferric,  28  K  Y.  90,  108,  affi'g  26  Barb. 
177,  4  Bradf.  28. 

*  Cross  V.  Cross,  8  Paig^,  189,  Banbury  Peerage  Case  (above). 

'  Paffe  V.  Dennison,  5  Am.  L.  Reg.  O.  S.  469,  s.  o.  1  Grant,  877;  Co.  Litt.  244  a. 
But  see  Phillips  v.  AUen,  2  j^Uen,  466.  But  if  the  birth  was  before  marriage,  though 
the  intercourse  was  under  promise  of  marriage,  the  child  is  illegitimate.  Cheney 
V.  Arnold,  16N.Y.  846. 

'  Proof  negativing  it  beyond  a  reasonable  doubt,  for  Instance  showing  continued 
actual  separation,  with  only  interviews  at  which  such  intercourse  was  not  had,  may 
be  enougli.    Ooss  v.  Cross  (above) ;  Van  Aernam  v.  Van  Aernam,  1  Barb.  Ch.  878L 

*  Page  V.  Dennison  (above). 

>^  1  Best'B  £v.  464 ;  Banbury  Peerage  case  (above). 
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smned  from  access.*  Where  access  giving  oppoitnnity  for  sexual 
intercourse  is  shown,  such  that  the  husband  mi^ht  m  the  nsnal 
course  of  nature*  be  the  father,  no  evidence  that  he  is  not,  can  bo 
received,  except  such  as  tends  to  negative  his  having  had  such  in- 
tercourse.' ouch  evidence  is  competent,*  but  without  it  evi- 
dence of  the  wife's  simultaneous  adulterous  intercourse  with 
another  man,  is  incompetent,  for  if  there  be  a  possibility  of 
legitimacy  the  law  will  not  weigh  against  it  the  doubt.* 

33.  Parent^  Testimony  and  Declarations  as  to  Legitimacy.'] 
— ^N either  husband  nor  wiie  is  competent,  either  vioa  voce  or  on 
deposition,  to  prove  or  disprove  non-access  or  non-intercourse, 
directly  or  indirectly,*  even  where  pregnancy  preceded  marriage' 
and  the  fact  that  the  other  parent  is  dead  does  not  alter  the  case.* 
Modem  statutes  abrogating  common-law  disqualifications  do  not 
affect  this  incompetency  imless  they  expressly  indicate  it.*  But 
either  is  a  competent  witness,^  and  the  declarations  of  either 
are  competent  after  his  or  her  death,  to  prove  legitimacy*^  or 
illegitimacy**  in  any  mode  not  involving  the  question  of  access, 
Buch  aa  testifying  to  the  date  of  birth,"  or  on  the  question  of  mar- 
riage ;**  and  the  wife's  confession  of  her  own  adultery  is  compe- 
tent evidence  of  the  illegitimacy  of  her  offspring,  when  the  fact  of 
non-access  has  been  shown  by  independent  evidence."  Evidence 
of  the  treatment  of  the  child  by  the  husband  and  wife,  its  recog- 
nition or  non-recognition  by  them  and  by  the  family,  the  mention 
or  the  omission  oi  the  husband  to  provide  for  it  in  a  will  provid- 
ing for  other  children,  &c.,  is  competent,  within  the  limits  of  tjie 
rule  as  to  hearsay  on  facts  of  ^digree.**  Evidence  that  one  since 
deceased  admitted  his  own  illesritimacy,  is  competent  against  those 
claiming  under  or  through  hiS." 

>  Head  t.  Head,  1  Sim.  <fc  St.  160. 

*  For  presamptioQ  as  to  period  of  g^estatlon,  see  1  Best  Ey.  465,  and  standard 
treaUaes  on  Med.  Jnrisp. 

'  Banbury  Peerage  Case  (above). 

^  Head  v.  Head  (above). 

1  Bury  y.  Phillpot,  2  Mylne  A  K.  849;  Cross  y.  Cross,  8  Paisre,  189.  Compare, 
in  faYor  of  admission  of  strong  eircnmstantial  evidence  that  a  child  begotten  duriiig 
wedlock  was  the  olIiBpring  of  adoltery,  1  Bish.  Marr.  &  D,  §§  448,  449. 

"  1  Tayl.  £v.  887,  §  868,  and  cases  cited. 

'  Pas:e  Y.  Dennison  (above),  472. 

*  1  Tayl.  Ev.  §§  637,  868. 

*  Tioga  Co.  v.  South  Creek,  76  Penn.  St  486. 
"  1  Tavl.  838,  g  868. 

"  Bull,"N.  P.  294,  296;  Bosc.  N.  P.  46. 

"  Blackburn  v.  Crawfords,  8  Wall.  194.  Compare  Cope  y.  Cope,  1  Moo.  A  Rob. 
272;  Violl  v.  Smith.  6  R.  1.  422;  Gaines  v.  Relf,  12  How.  U.  S.  634 

"  Goodrigiit  Y.  Moss,  Cowp.  691.  But  not  sufficient  to  prove  ille^tinoiacy  without 
.Odier  proof  of  non-access.    Patterson  v.  Gaines,  6  How.  U.  S.  660,  689. 

"  Caujolle  v.  Ferrie,  28  N.  Y.  104. 

'»  Cross  v.  Cross,  8  Paige,  141 ;  1  Tayl  Ev.  888,  §  868. 

"  1  Tayl.  Ey.  680,  g  584;  and  see  StegaU  v.  Stegall,  2  Brock.  Marsh.  266.  Except, 
perhaps,  where  the  child  is  proved  to  have  beea  bom  in  wedlock,  and  there  is  no  evi- 
denoe  of  non-access.    Page  v.  Dennison,  6  Am.X.  Res^.  O.  S.  469,  s.  o.  1  Grant,  877. 

"  Bat  perhaps  not  against  others.    1  TayL  Ev.  671,  §  678. 


lY.  Heabsay  as  to  Facis  of  Family  Ejbtoby  (Pedigbee). 

34.  Grcnimda  of  recevoing  it:  <md  its  Weight,'] — ^For  the  pre&- 
ent  pxtrpose  I  use  the  term  "  Facts  of  Family  Ilistory,"  instead 
of  "  Pedigree,"  as  conveniently  characteristic  of  the  American 
rule,  which  admits  certain  hearsay  eyidence  of  such  facts,  for  any 
legitimate  purpose  within  the  scope  of  this  chapter,  whether  di- 
rectly involved  in  the  issue  or  not/  and  does  not  restrict  its  use, 
as  it  seems  the  English  rule  does,  to  cases  where  it  is  offered  for  a 
genealogical  purpose,  that  is  to  make  out  one  link  in  a  chain  of  pedi- 
gree.* In  other  respects  the  American  and  English  rules  stand 
upon  the  same  principle,  viz.,  that  upon  such  questions  the  law  will 
receive  the  natural  effusions  of  a  party  who  Jmew  the  truth,  and 
who  spoke  upon  an  occasion  where  nis  mind  stood  in  an  even  posi- 
tion without  any  temptation  to  exceed  or  fall  short  of  the  truth.* 
The  value  of  such  evidence  is  enlianced  in  proportion  as  it  relates 
to  long  past  occurrences,*  other  evidence  of  which  is  impaired  or  lost 
by  lapse  of  time,* — in  proportion,  too,  as  it  consists  of  contempora- 
neous declarations  or  records  formally® or  solemnlv'^made  by  per- 
sons naturally  cognizant  of  the  facts,  and  who  would  have  no  motive 
to  misrepresent ;  and  in  proportion  as  those  from  whom  it  pro- 
ceeded bore  such  a  relation  as  created  an  interest  to  ascertain  and 
perpetuate  the  truth ;®  and,  if  consisting  of  an  oral  declaration,  by 
the  naturalness  of  the  circumstances  which  led  to  its  being  made  ;* 
and,  if  consisting  of  records,  in  proportion  as  they  have  been  pub- 
lic, open,  and  well  known  in  the  family,  thus  acquiring  such  con- 
firmation as  the  tacit  consent  of  thosp  interested  can  give.^®  With- 
out some  degree  of  these  characteristics  it  is  not  admissible.  At 
best  it  is  weak  evidence,"  its  value  often  depending  upon  the  ab- 
sence of  other  sources,  and  although  the  weight  of  sucn  evidence 
is  for  the  jury,  it  is  proper  for  the  court  to  instruct  them  whether, 
upon  a  view  of  the  whole,  it  is  sutiicient  to  sustain  a  findin^.^ 

35.  Wh(d  facta  are  within  the  rule,"] — The  facts  of  family 
history  which  may  be  proved  by  hearsay  from  proper  sources,  are 

'  Nortb  Brookfield  y.  Warren,  Id  Gray,  174,  and  other  cases  cited  in  next  para- 
graph; Primm  v.  Stewart,  7  Tex.  178.  The  contrary  is  held  in  settlement  case^ 
^c,  where  marriage,  Ac,  is  the  substantive  fact.     Westfield  v.  Warren,  8  Halst.  249. 

'  1  TayL  Ev.  675,  577,  without  sufficient  reason.  I  PhiL  £v.  C.  <k  H.  N,  252, 
n.91. 

*  Whitelocke  T.  Baker,  14  Yes.  614. 

^  In  proving  recent  events,  where  the  fact  is  directly  in  issue,  stricter  proof  may 
be  reasonably  required.     Rose.  N.  P.  49. 

*  Stonvenel  v.  Stephens,  26  How.  Pr.  244,  and  cases  cited. 

*  Thus  a  formal  "family  record"  in  a  Bible  requires  less  authenlioation  than  • 
■InDdlar  memorandum  casually  made  elsewhere. 

^  Thus  dying  declarations  of  legitimacy  are  entitled  to  special  weight.  CaijoIU 
Y.  Ferrie.  28  N.  Y.  90,  94. 

*  Per  Ld.  Eldon,  Walker  T.  WiAgfield,  18  Yes.  511, 
•W. 

10  liorth  Brookfield  v.  Warren,  16  Gray,  174,  per  BioxiiOif,  0,  J. 

11  Morewood  v.  Wood,  14  East.  880. 
"  Spxigg  T.  Moale,  28  Md.  497,  609. 
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following: — birth ;*  liTin^  or  surviTal;' marriage  ;*ifS8iie  of 
t  of  issue  ;*  death ;'  the  times,  either  definite*  or  relative,''  of 


want 

these  facts;  relative  age  or  seniority;^  name;*  relationship  gen- 
erally ; "  its  degree ; "  in  some  sense  legitimacy  and  the  contrary ;  ^ 
and  the  place  of  residence,  when  proved  for  purpose  of  identinci^ 
tion.^  At  this  limit  the  rale  stops.  It  does  not  admit  hearsay 
as  to  a  specific  fact,  however  closely  connected  with  these  facts 
of  family  history,  if  one  which,  in  its  natnre  is  susceptible  of 
being  proTcd  by  witnesses  speaking  from  their  own  knowled^ 
even  although  all  such  witnesses  are  dead.^^  The  virtue  of  ine 
evidence  depends  on  the  fact  being  a  salient  fact  in  a  family  his- 
tory which  concerns  the  declarant.  A  declaration  as  to  a  fact  of 
this  character  is  not  excluded  because  the  fact  is  only  incidentally 
in  issue ;  and  on  the  other  hand,  a  declaration  as  to  an  ordinary 
fact  is  not  made  competent  by  its  enabling  to  fix  the  date  or  ex- 
istence of  a  fact  of  family  history.^ 

36.  By  Whose  declarations  such  fads  may  he  proved."] — 
To  render  the  evidence  competent  (unless  it  is  admissiole  as  mat- 
ter of  general  repute  under  the  rule  stated  below j,  it  must  appear 
that  the  declarant,  or  source  of  the  witness's  iniormation,  was  a 
deceased  "  member  of  the  family,' that  is  to  say  leaally  ^"^  related  by 
blood  or  marriage,^  to  the  family  whose  histoirthe  fact  concerns. 
Therefore  the  witness  must  name  the  source  of  information,^  and 


*  North  Brookfield  ▼.  Warren,  16  Gray,  174;  Am.  Life  Ins.  Go.  t.  Boaenagle,  77 
Penn.  St.  607,  516. 

"Johnson  v.  Pembroke,  11  East,  504. 

*  GaajoUe  y.  Ferrie,  28  N.  T.  90,  and  eeo  para^ra^  18  (above). 

*  People  r.  FoUon  Fire  Ins.  Co.  25  Wend.  208 ;  and  see  paragraph  25  and  noto& 
»  Masons  ▼.  Fuller,  45  Yt  29;  1  Tayl.  £y.  570,  §  572. 

*  Roe  T.  Rawlins,  7  East,  290;  Webb  y.  Riobar<uon,  42  Yt  465. 
'  Bridger  y.  Huett,  2  Fost  <fc  F.  85. 

'  Johnson  y.  Pembroke.  11  East,  504. 

*  Per  Ld.  Bsouoham,  Monkton  y.  Att  Oen.  2  Rnss.  A  M.  158. 

"  Doe  Y.  Randall,  2  Moore  <k  P.  20,  26 ;  Yowles  v.  Young.  IS  Yes.  147. 

"  Webb  Y.  Richardson*  42  Yt  465  ;  and  soe  Chapman  y.  Ch:ipman,  2  Conn.  S50. 

*'  See  paragraph  88. 

"  See  Cuddy  y.  Brown,  78  DL  415 ;  Bheilda  y.  Boucher,  1  Do  Gex  dc  Sm.  40.  s.  p. 
Dos  Y.  Randall,  2  Moore  <k  P.  20 ;  see  1  Tayl.  £y.  578,  §  582. 

^*  Thus  hearsay  as  to  l^gal  status,  as  slaye  or  free,  is  not  competent.  Mima  Queen 
T.  Hepburn,  7  Cranch,  290,  295.  Nor  is  hearsay  as  to  place  of  birth  or  death.  Town 
of  Uoion  Y.  Town  of  Plainfield,  89  Conn.  568 ;  Monkton  y.  Att.  Gen.  2  Kuas.  A  M. 
156,  Ld.  BnouoHAX;  McCarty  y.  Deming,  4  Lans.  440.  But  see  1  Whart  £v.  §  208. 
As  to  whether  statement  of  a  legal  conclusion,  such  as  that  one  was  "  hoir,"  or  "  could 
get  nothing  by  law,"  and  the  like,  is  competent,  the  authorities  are  in  conflict.  In  tho 
aifirmatiYe,  see  Doe  y.  Randall.  2  Moore  <k  P.  20;  Doe  y.  Dayiee,  10  Q.  B.  814.  In 
ths  negatiYe,  Chapman  t.  Chapman^  2  Conn.  850.  Compare  Yiall  y.  bmith,  6 
R.  I.  417. 

»»  1  Tayl.  Ey.  576. 

I*  Emerson  y.  White,  29  K.  H.  (9  Fost)  491,  and  cases  cited. 

"  1  TayL  Ey.  569. 

^  Doe  y.  Randall,  2  Moore  A  P.  20.  Where  the  declarant's  tie  to  the  fiunlly  was 
by  marriage,  the  fact  that  it  had  been  dissolved  by  death  before  the  declaratioQ,  does 
not  render  the  declaration  incompetent     1  Tayl.  £y.  671. 

!•  Entire  certainty  not  necessary.    Scott  t.  Ratclifi^  5  Pet  81. 
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show  affirmatively  that  it  was  a  relative  or  connection,^  (though 
the  degree  need  not  be  stated,^  who  is  since  deceased.*  It  is  not 
enongh  that  the  adversary  might  bring  out  the  contrary  by  cross- 
exammation/ 

It  is  enough  to  show  that  the  declarant  was  thus  connected  with 
the  family,  without  showing  Jiim  to  be  a  connection  of  the  person 
whose  connection  with  the  family  is  to  be  established ;  •  ana,  con- 
versely, relationship  of  the  declarant  with  the  particular  person 
is  sufficient  to  admit  his  declarations  of  the  relationship  of  that 
person  to  the  family.*  But  his  relationship  to  one  or  the  other 
must  be  established  by  other  evidence  than  the  declarations  them- 
selves;' and  this  is  a  preliminary  question  for  the  judge,®  and 
slight  evidence  that  the  declarant  was  connected,  even  without 
showing  precise  decree  of  relationship,  seems  to  be  enough.*  But 
if  the  relationship  is  remote,  the  question  will  be  whether  the 
connection  was  such  as  to  bring  the  declarant  within  the  natural 
probability  of  knowledge  and  correctness.** 

It  is  not,  however,  necessary  that  the  declarant  should  have 
had  personal  knowledge,**  nor  need  the  declarations  have  been 
contemporaneous  with  the  event,**  nor  indicate  the  source  of  the 
declarant's  information.** 

37.  Family  records,'] — ^Records  of  such  facts  of  family  history, 
made  or  preserved  as  such  by  a  member  of  the  family,  are  com- 

• 

>  Waldron  t.  Tuttle.  4  N.  H.  871,  878 ;  Emerson  v.  White,  29  Id.  491 ;  s.  p.  Chap- 
man y.  Chnpman,  2  Conn.  847. 

'  Vowlea  V.  Yonng,  18  Ves.  146,  Ld.  Erskinr. 

'  Greenleaf  Y.  Dubuque,  Ac.  R.  U.  Co.  80  Iowa,  801;  Butler  T.  Monnf^arret,  7  H. 
of  L.  Cas.  6S8 ;  Emerson  v.  White  (above) ;  Waldron  v.  Tuttle  (above).  In  the  two 
last  mentioned  capes  the  opinion  ia  also  expressed,  that  it  most  affirmatively  appear 
that  the  declarants  had  no  interest  to  misrepresent;  but  this  is  not  sound  if  intended 
to  require  affirmative  evidence  of  want  of  interest.  It  is  enough,  in  the  iirst  instance, 
to  show  a  relationship  that  is  entirely  free  from  the  indication  of  any  such  intereet. 

*  Emerson  v.  White  (above).    Contra^  Webb  v.  Richardson,  42  Vt.  466. 

*  Monkton  v.  Attorney  General,  2  Russ.  <fc  M.  156,  Ld.  Bbougham. 
•Id. 

^  Thus,  to  prove  a  rnarringe,  for  the  purpose  of  legitimating  the  issue  as  heirs  of 
the  alleged  husband,  evidence  of  a  declaration  of  a  relative  of  the  woman,  ia  not  Ctim- 
petent  in  the  first  instance,  because  the  declarant  must  first  be  shown  to  be  connected 
with  the  family  of  the  man.  Blackburn  v.  Crawfords,  8  Wall.  187,  and  cases  cited. 
But  compare  Jewell  v  Jewell,  1  How.  LT.  S.  219,  231,  where  declarations  of  the  hus- 
band of  a  daughter,  that  his  wife's  mother  was  not  married,  were  held  competent. 
6ee  also  Alexander  v.  Chamberlain,  1  Supm.  ('t.  (T.  AC.)  600,  and  cases  citea 

'  Even  where  the  question  is  the  same  with  that  on  which  the  jury  are  to  pass. 
Doe  V.  Davies,  10  Q.  B.  828.     Contra,  Dyke  v.  Williams,  2  Sw.  <&  Tr.'491. 

*  1  TayL  Ev.  673,  §  676. 

'**  Chapman  v.  Chapman,  2  Conn.  849.  The  tradition  must  be  from  persons  having 
euch  a  connection  with  the  party  to  whom  it  relates,  that  it  is  natural  and  likely 
from  their  domestic  liabits  and  connections,  that  they  are  speaking  the  truth,  and 
that  they  could  not  be  mistaken.  Whitelocke  v.  Baker,  18  Yes.  611,  614,  \A.  Eldoh. 
To  render  objection  to  the  prelinunory  proof  available  as  error,  the  proof  must  ap- 
pear in  the  exceptions.    Wbitcher  v.  McLaughlin,  116  Mass.  167. 

"  Jewell  v.  Jewell,  1  How.  U.  S.  219,  281.  But  declarations  of  his  own  age  have 
been  held  incompetent.    Clark  v.  Trinity  Ch«  6  Watts  <Sr  8.  (Penn.)  266. 

»» 1  Tayl.  Ev.  672,  §  675. 

"  Jewell  y.  Jewell  (above).    Compare  7  Soott  N.  R.  198,  218, 
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petent — for  instance,  entries  of  births,  deaths  and  marriages,  in 
the  family  Bihle,^  or  other  book*  or  memorandum-book ;  •  a  chart 
or  genealogical  table  preserved  as  such  in  the  family  ;^  almost  any 
document  which,  even  though  not  evidence  in  its  own  character, 
has  been  preserved  as  a  memorial  by  the  family,  such  as  a  mar- 
riage certificate,*  transcript  of  a  parish  register/  an  ancient  can- 
celed will,'  a  ring  worn  publicly  by  a  memoer  of  the  family,  stat- 
ing the  date  of  death  of  the  person  whose  name  is  engraved  upon 
it.^  Except  in  case  of  a  tombstone  inscription,  or  a  formal  &m- 
ily  record  such  as  is  usually  kept  in  a  Bible,  there  must  ordinarily 
be  evidence  that  the  entry  or  document  is  in  the  handwriting  of  a 
deceased  •  member  of  the  family,  or  such  evidence  of  its  having 
been  preserved  and  treated  in  the  family  as  containing  a  family 
memorial,  as  to  give  it  the  character  of  a  declaration  by  the  fam- 
ily or  of  some  of  its  members.^®  In  the  case  of  a  tombstone,^  or  a 
Bible  shown  to  have  been  the  family  Bible,^^  this  is  presumed,  and 
proof  of  handwriting  or  direction  to  make  inscription  is  not  re- 
quired. The  existence  of  errors  in  a  family  record,  and  the  fact 
that  it  purports  to  be  founded  partly  on  hearsay,  affect  its  credi- 
bility rather  than  its  competency,"  but  may  render  it  incompetent 
as  to  matters  obviously  stated  without  means  of  knowledge.^* 
The  handing  down  of  the  record  in  the  family,  may  be  proved 
by  oral  declarations  of  members  of  the  family.^* 

38.  Other  wAUen  declarations.] — liecitals  or  other  state- 
ments in  an  instrument  executed  by  a  member  of  the  family, 
since  deceased,  such  as  a  will  recognizing  children ;  ^^  or  a  deed  m 


*  Lewis  T.  Marshall,  5  Pet  470.  476 ;  Berkeley  Peerag^e  Case,  4  Camp.  401. 

*  A  hymn  book.    CoIliiiB  v.  Grantham,  12  Md.  440. 

'  A  memorandmn-book  containing  a  record  of  inoculation.  Clara  y.  Ewell,  2 
Cranch  C.  CL  208. 

*  North  Brookfield  v.  Warren,  16  Gray,  171 ;  Goodright  v.  Moss,  Cowp.  694. 

*  Doe  Y.  Daries,  10  Q.  B.  814. 

*  Kansas,  Ac,  Rw.  Co.  y.  Miller,  2  Col  T.  460,  462. 
^  Johnson  y.  Pembroke,  11  East,  60i. 

*  Rose.  N.  P.  47,  citing  dictum  in  2  Ross.  A  M.  158.  So  of  the  fact  of  the  family 
wearing  mourning.     Snccession  of  Jones,  12  La.  Ann.  897. 

'  Or,  perhaps,  of  one  beyond  seas.  Collins  y.  Grantham,  12  Tnd.  440.  Where 
the  member  of  the  family  who  made  the  entry,  is  incompetent  as  a  witness,  he  may 
be  admitted  to  proyo  the  entry.    Carkshadden  y.  Poorman,  10  Watts,  82. 

*'  Uood  y.  Bieauchamp,  8  6\m,  26.  I^eservation  among  the  mnniments  of  the 
fiunily  renders  competent,  especially  if  the  document  was  against  interest.  Roe  v. 
RawUngs,  7  East,  291. 

"  Rose.  N.  P.  47.    Inscription  may  be  prored  by  a  witness.     16  Gray,  171. 

"  Rose  N.  P.  47. 

>*  Monkton  y.  Atty.  Gen.  2  Russ.  A  Myl.  147.  Eyen  the  testimony  of  a  witness, 
that  the  memorial  was  not  considered  in  the  family  as  a  correct  one,  without  specify- 
ing in  what  reroect,  is  held  to  affect  not  the  competency  but  the  credibility  only. 
Southern  Life  Ins.  Co.  y.  Wilkinson,  68  Geo.  686. 

>«  Dayies  y.  Lowndes,  6  New  Cas.  161 ;  6  M.  <St  G.  471,  612,  626. 

1*  Doe  y.  Dayies.  10  Q.  B  324,  Ld.  Dnni an. 

t*  Russell  y.  Jackson,  22  Wend.  276,  affi'g  4  Id.  643;  Cowan  y.  Hite,  2  A.  K. 
Marsh.  (Ky.)  288;  Skeene  T.  Fiahback,  1  A.  E.  Marsh.  (Ey.)  866;  Shuman  y.  Shu- 
man,  27  Penn.  St.  90. 
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which  parties  are  desi^ated,  and  which  they  execute,  as  hosba&d 
and  wife  ;^  or  in  whicn  the  woman  joins  for  the  purpose  of  tuff- 
ring  her  dower ;»  or  which  a  party  signs  with  the  addition 
"  child,"  or  "  heir,"  or  the  like,*  aithongh  not  competent  on  the 
qnestion  of  title,'  are  competent  as  deckrations  within  the  role. 
And  aithongh  the  original  itself  must  ordinarily  be  produced,^ 
yet  in  case  of  an  ancient  instmment  the  record  or  probate,  with 
appropriate  eyidence  to  identify  it  as  a  family  or  public  memo- 
jM,  is  competent.*  Letters  purporting  to  have  come  from  the 
deceased,  and  containing  declarations  as  to  the  facts  of  his  family 
history,  are  competent  u  proved  to  be  in  his  hand-writing  by  the 
knowledge  of  a  witness  wno  is  acquainted  with  it,  or  by  the  be- 
lief of  a  witness  who  received  them  in  due  course  of  correspond- 
ence, and  acted  on  them  as  such.  The  envelopes,  if  existing, 
should  be  produced,  and  the  post-mark,  or  the  witness's  testimony 
to  it  if  the  envelope  has  been  destroyed,  is  prima  facie  evidence 
that  it  was  deposited  at  the  place  and  time  indicated  by  the  mark.^ 
Statements  made  in  a  deposition  which  was  not  taken  between 
the  parties  to  the  action,  or  those  under  whom  they  claim,  are 
not  regarded  as  admissible  as  declarations,  because  artificially 
drawn  forth  without  cross-examination,  especially  when  made 
«fter  dispute  arose.* 

89.  General  family  repute.] — ^Some  facts  at  least  of  family 
history, — ^such  as  death,  issue  or  failure  of  issue,  kinship,  name,  and 
marriage, — may  be  proved  by  general  reputation  in  the  family, 
upon  the  testimony  of  a  witness  whose  knowledge  of  that  repute 
and  of  the  conduct  of  members  toward  each  other,  is  that  wnich 
usually  exists  among  intimate  acquaintances.^  But  the  testimony 
of  witnesses  who  are  not  connected  with  the  family,  know  noth- 
ing personally  of  the  facts  to  which  they  speak,  and  have  not 
derived  their  information  from  such  persons  as  had  any  connec- 
tion or  particular' acquaintance  with  the  family,  but  can  only  state 
loose  hearsay  from  unknown  sources,  is  not  sufficient  to  go  to  the 
jury.** 


1  mcks  T.  Cochraa,  4  Edw.  107. 

*  Rose  V.  Clark,  8  Paige,  574,  681,  and  cisea  cited. 

«  Jackson  y.  Cooley,  8  Johns.  128;  Doe  ▼.  Davies,  10  Q.  6.  825. 

*  Skeene  y.  Fishback  (aboye). 

*  Doe  y.  Emerod,  1  Moo.  <b  Rob.  466. 

*  Rnasell  y.  Jackson,  22  Wend.  276,  afffe  4  Id.  648.  Ab  to  yalne  and  effect  of  an- 
cient certificates,  see  Hunt  y.  Johnson,  19  ^.  Y.  279. 

^  Kansas,  Ac.  Rw.  Co.  y.  Miller,  2  0)1.  T.  460. 

*  Berkeley  Peerage  Case,  4  Campb.  401.  Otherwise  of  an  ex  parte  affidayit  Hunt 
T.  Jones,  Wall  Jr.  878. 

*  Eaton  y.  TaUmadge,  24  Wise.  21 7»  222;  Bridger  y.  Huett,  2  Fost  <k  F.  85; 
YlaU  y.  Smith,  6  R  I.  419 ;  Spears  y.  Barton,  81  Miss.  547,  564;  Jackson  y.  Bone- 
ham,  16  Johns.  226 ;  Rossell  y.  Jackson,  22  Wend.  276,  affi'g  4  Id.  543 ;  and  see  par- 
agraphs  1, 8,  and  18.  To  the  contrary,  see  liDgnage  of  some  authorities  cited  mder 
paragraph  86. 

>^  Jackson  y.  Browner,  18  Johna.  87. 


HEIRS  AND  NEXT  07  SIN,  DSVXSSn  AHD  LEOATEEa  W 

40.  Dedarations  mcule  in  view  of  Conilravcrsy.'] — ^It  is  not 
every  kind  or  degree  of  interested  feeling  on  the  part  of  the  de» 
cliu'ant  that  wiU  exclude  a  dechu*ation.  The  law,  while  it  afisitmes, 
as  the  foundation  of  the  rule,  the  existence  of  an  interest,  created 
by  domestic  ties,  to  know  and  hand  down  the  truth,  recognizes 
that  such  declarations  are  often  accompanied  with  a  feeling  of  in- 
terest which  wiQ  cast  suspicion  on  them,  without  rendering  them 
incompetent  ;^  and  even  tne  legal  interest  of  a  grantor,  in  the  sup- 
port of  the  recitals  in  his  deed,  does  not  exclude  them.'  But  if 
It  appears  hj  either  the  declaration  itself,*  or  other  evidence, 
that  at  the  tune  the  declaration  was  made,  a  discussion  and  con- 
troversy had  arisen  (thouffh  merely  in  the  family,  and  before  litiga- 
tion)* as  to  the  fact  of  femily  history  sought  to  be  proved,*  Sie 
declaration  is  incompetent.*  It  has  been  said  that  it  makes  no 
difference  that  the  dispute  was  raised  for  the  purpose  of  excluding 
declarations,  or  that  the  existence  of  the  dispute  was  unknown  to 
the  declarant.''  Declarations  made  for  purpose  of  evidence  would 
not  be  competent  :*  but  this  must  be  taken  in  connection  with  the 
existence  either  oi  controversy  or  adverse  interest,  for  one  proper 
object  of  formal  family  records  is  to  preserve  evidence,  m  case 
any  question  should  arise.*    Writings  dated  more  than  thirty 

J  ears  past,  and  coming  from  the  proper  custody,  are  presumed  to 
ave  been  made  at  the  time  of  their  date,  as  against  the  sugges- 
tion that  they  were  made  after  controversy  had  arisen.^* 

41.  Repute  beyond  the  family — Aoquaintcmce — Newspaper 
notice — Ineurance.^ — ^Q^neral  repute,  among  one's  acquaintances, 
that  he  had  died,  is  competent,  either  when  he  left  no  kindred,^ 
or,  in  connection  with  family  repute,  when  he  died  abroad."  In 
the  absence  of  any  direct  evidence,  the  testimony  of  those  who 
naturally  would  be  likely  to  hear  of  the  absentee  if  living — such 
as  one  residing  near  the  estate  o;f  a  tenant  for  life,  though  not  a 
member  of  the  family — that  he  had  not  been  heard  of  for  years, 

I  Ld.  DBSiLur,  Doe  t.  Dms,  10  Q.  B.  825. 
»Id. 

*  Butler  ▼.  Mountgarret^  1  H.  of  L.  Cm.  646. 

*  It  is  the  beginning  of  dispute,  involving  the  very  point  In  qnestion,  not  that  of 
the  state  of  hda  firom  which  the  dispute  sprang,  nor  that  of  resulting  litigation, 
wldch  terminates  the  competency.  Shedden  v.  Patrick,  2  Sw.  A  Tr.  170,  188;  a.  a 
L.  J.  80  P.  M.  lb  A.  (1860-1861)  217,  282. 

>  Elliott  ▼.  Piersol,  1  Pet.  887 ;  Butler  y.  Motmt^arret.  7  H.  of  L.  Cas.  637. 

*  Lord  BmouGBAx's  view  was  that  it  is  not  sufficient  that  the  declarant  w^is  in  (he 
flame  situation  touching  the  matter  in  contest  with  the  party  relying  upon  the  deo- 
laratioD,  but  it  is  for  the  objector  to  show  either  that  the  declaration  was  made  after 
controversy  commenced,  or  under  bias.    Monkton  v.  Att  Gen.  2  Russ,  d  M.  160. 

*  Ohedcien  v.  Patrick  (above). 

*  Ch^xnan  v  Gliapinan,  2  Conn.  347,  Swift,  Ch.  J. 

*  See  Berkeley  Peerage  Case,  4  Campb.  401. 

>^  Davies  v.  Lowndes,  7  Scott  N.  R.  214,  and  cases  cited.  As  to  recent  writings, 
oonqwre  Potez  v.  Olossop,  2  Szch.  191 ;  Butler  v.  Monntgarret^  7  H.  of  L.  Caa.  647; 
and  esses  cited  on  p.  14,  n.  6,  of  this  vol. 

"  Ringhouae  y.  Keever,  49  111.  470. 

"  £wiog  y.  Sftyary,  8  Bibb,  285,  288. 
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is  competent.^  The  courts,  also,  have  taken  notice  of  facts  affect- 
ing pedigree  contained  in  public  histories,  biographies  and  com-, 
piktions  like  that  of  "  Debrett's  Peerage."  *  ^ut  death  abroad 
cannot  be  proved  by  a  newspaper  notice  published  here,'  and  the 
better  opinion  is  that  to  render  competent  newspaper  announce- 
ments of  facts  of  family  history,  there  must  be  something  to 
connect  them  either  with  the  family  or  a  member,  or  with  com- 
mon repute  properly  in  evidence.*  Upon  this  principle  of  the  prob- 
able truth  of  a  general  conviction  among  those  likely  to  know  and 
best  qualified  to  judge,  attested  by  their  acting  upon  it,  the  courts 
have  received  the  fact  that  insurers  have  paid  a  loss  upon  a  vessel 
not  heard  from,  as  relevant  to  the  presumption  of  death  of  one  on 
board ;  ®  but,  on  the  other  hand,  mere  memoranda,  though  found 
in  official  record  books,  are  not  competent,®  nor  is  an  assumption 
of  the  right  of  suffrage  or  a  submission  to  taxation  competent 
evidence  that  the  person  was  of  age,  except  against  himself.^ 

42.  Best  and  secondary  evidenced] — Oral  declarations  are  equal- 
ly primary  as  family  records  or  other  documents  of  the  nature  of 
hearsay;®  but  the  competency  of  each  depends  not,  indeed,  on 
entire  absence  of  more  satisfactory  evidence,*  but  on  the  death  of 
the  declarant ;  and  if  he  is  alive,  and  present  or  within  reach  of 
process,  the  declaration,  whether  oral  or  written,  is  incompetent,^* 
except  as  against  him  and  those  claiming  under  him,  or  oy  way 
of  corroboration  of  testimony  given  by  the  declarant  as  a  wit- 
ness.^^  Where  the  original  family  record  is  proved  to  have  been 
lost,^  or  in  any  other  way  properly  accounted  for,  a  copy  is  ad- 
missible ;  otherwise  not.^ 


1  Doe  Y.  Deakin,  4  B.  <fe  Aid.  488 ;  Flynn  y.  CoffiBe,  12  Allen,  188.  But  common 
npate  amons  his  acquaintances,  nut  founded  primarily  on  the  fact  of  death,  but  on 
belief  that  his  bi)dy  was  found  and  buried  at  a  particular  time  and  place,  is  not  com- 
petent, unless  after  great  lapse  of  time.    Jackson  y.  Etz,  5  Cow.  816. 

<  Russell  y.  Jackson,  22  Wend.  276,  affi'g  4  Id.  548. 

»  Fosjrate  y.  Herkimer  Mfg.  Co.  9  Bflrb.  287,  295. 

•  Compare  Redgrave  y.  Kedgrave.  88  Md.  101 ;  Jewell  y.  JeweU,  1  How.  IT.  8. 
219,  282;  Ring  y.  Huntin^n,  1  Mill  (S.  C.)  Const  162  ;  Mann  y.  Russell,  11  111. 
586 ;  Hetikle  v.  Smith,  21  Id.  288 ;  Sweigar  y.  Lowmaster,  14  Serg.  <fe  R.  200. 

^  See  paragraph  5  (above). 

•  Ridgeley  v.  Johnson,  11  Barb.  627 ;  see  Caujolle  y.  Ferrie,  28  N.  T.  90. 

^  Clark  v.  Trinity  CImrcli,  6  Watts  <fc  S.  (Penn.)  266.  The  declarations  of  the  dece- 
dent as  to  his  age  are  not  competent 

•  Clements  v.  Hunt,  1  Jones  (N.  C.)  L.  400. 

•  1  Tayl.  Ey.  569,  674;  compare  Fosgnte  v.  Herkimer  M%.  Co.  12  Barb.  862. 

^^  Leggett  y.  Boyd,  8  Wend.  876 ;  CampbeU  v.  Wilson,  28  Tex.  262;  Robinson  y. 
Blakely,  4  Rich.  L.  (S.  C.)  686. 

»  Wiseman  v.  Cornish,  8  Jones  (N.  C.)  L.  218. 

"  Whitcher  v.  McLaughlin,  116  Mass.  167. 

^*  Ryerson  v.  Groyer,  1  N.  J.  L.  (Coze),  468.  A  recital  in  a  deposition  not  enough. 
Greenleaf  y.  Dubuque,  ^c.  R.  R.  Co.  80  Iowa,  801.  It  has  been  neld  that  the  age  of 
a  member  of  a  family,  copied  by  a  son  into  the  family  Bible  from  another  book 
where  the  ori^nal  entries  were  made  by  his  father,  is  not  competent  without  ac- 
counting for  the  entries  of  the  father.  Curtis  v.  Patton.  6  Serg.  <&  R.  185.  But  they 
mi<;ht  be  made  competent  by  evidence  establishing  the  £unily  Bible  as  the  rocognixea 
ftxnily  record. 
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V. — ^Eeoistrt  of  Facts  of  Familt  Hibtobt  (Pediobkb.) 

43.  Registries  authorized  hy  law.'] — A  registry,  whether  of 
birth,  marriage,  death  or  burial,  kept  pursuant  to  law  (statutory 
or  unwritten),  is  competent  evidence  of  the  main  fact  and  its 
date,^  and  of  any  other  fact  which  the  law  or  statute  directed  the 
officer  to  ascertain  and  record  ;*  and  it  is  not  incompetent  because 
the  statute  does  not  expressly  declare  it  to  be  eyidence.' 

To  prove  an  entry,  in  such  a  register  kept  within  the  Staie^ 
the  booK  may  be  produced  by  the  present  keeper  of  the  record, 
or  other  witness  who  can  testify  that  it  comes  from  the  proper 
custody,  with  evidence  either  that  it  is  the  official  register,  and 
that  he  who  was  the  keeper  at  the  time  of  the  entry,  made  the 
entry,  or  that  the  entries  relied  on,  or  at  least  some  of  them,  are 
in  his  handwriting,  and  that  the  book  was  handed  down  by  the 
present  keeper^s  predecessors  in  office  as  the  official  register/ 
Instead  of  the  booK,  a  copy  in  full  of  the  particular  entries  relied 
on  may  be  produced,"  authenticated  (if  the  statute  authorizes 
certified  copies)  by  the  certificate  of  the  keeper  of  the  record,® 
or  authenticated  by  the  oath  of  a  witness,  as  in  the  case  of  a 
voluntary  register  stated  below. 

A  register  kept  pursuant  to  the  law  of  a  sister  State  or  foreign 
nation  y  may  be  proved  by  proving  the  law  which  authonzed  it,'' 
and  that  it  was  made  and  preserved  according  to  that  law,  and 
that  the  person  certifying  was  the  proper  officer ;  *  and  by  produc- 


^  Sea  paragraphfl  2,  16,  and  28  (above). 

*  Derby  ▼.  Salem,  80  Vt  722.  Bat  ns  to  a  fact  not  within  hb  personal  knowledge, 
H  ia,  of  conne,  slight  evidence,  and  without  the  statute  would  not  be  competent. 
But  a  defectiYe  record,  or  the  entry  of  facta  of  which  the  eetry  is  not  evidenoe,  may 
be  made  eompeteot  bv  tracing  It  to  information  famished  oy  a  competent  famUy 
source,  making  it  admi^ble  as  hearray.    YiaU  t.  Smith,  6  R.  I.  421. 

'  State  Y.  Wallace,  9  N.  H.  616 ;  and  see  Wedgwood's  Case^  8  Green].  76. 

*  Doe  d.  Jaycoks  t.  Qilllam,  8  Mnrph.  (N.  G.)  47 ;  Sumner  v.  Seebec,  8  Greenl. 
223.  Absence  of  authentication  of  aa  entry  in  an  aaoient  record  not  fataL  £z*rs 
of  Booge  r.  Parsons,  2  Yt.  466. 

^  An  official  certified  copy  should  be  a  Uteral  exemplification  of  each  entry  relied 
on,  but  a  sworn  copy  prodacod  by  a  witness  may  be  the  tabolatlon  of  several  entries 
if  the  witness  swears  that  he  eztrar^ted  the  details  from  the  register.  American  Llf  j 
Ins.  A  Trust  Co.  v.  Rosouagle,  77  Ponn.  St  660.  Where  the  statnte  requires  tho 
offimtiog  clergyman  to  certify  his  act  to  the  c:>unty  clerk  for  record,  the  proper  evi- 
dence is  a  copy  of  the  certificate,  not  merely  of  the  memorandum  of  the  clerk.  Niles 
T.  Spragne,  18  Iowa,  198 ;  compare  Fox  v.  Lambson.  &  Halst  276,  280.  As  to  delay  in 
the  der^man's  return,  see  People  v.  Lambert,  ft  Mich.  849 ;  1  Bish.  Marr.  A  D.  ^  468. 

*  N.  T.  Code  Civ.  Pro.  §  928  (3  11.  8.  6th  ed.  160,  g  17);  and  see  Jackson  v. 
People,  8  111.  (2  Scorn.)  231. 

^  See  pp.  22  and  23  of  this  vol.,  paragraphs  9, 10 ;  and  see  Morrisey  v.  Wiggins 
Ferry  Co.  47  Mo.  621.  The  fact  that  the  reoord  was  kept  and  preserved  pursuant  t  > 
forei^  law  may  be  proved  by  the  custodian,  though  not  a  lawvror,  for  he  is  in  a  po- 
sition to  make  it  probable  that  he  knows  the  law.  Am.  Lifa  lus.  Ca  v.  Rosenagie, 
77  Penn.  St.  616. 

*  State  V.  Horn,  48  Yt.  20;  State  ▼.  Dooris,  40  Conn.  146.  A  copv  of  a  marriage 
contract,  the  original  of  which  was  oxeeuted  and  deposited  in  the  public  archives  of 
a  foreign  State,  may  be  admitted,  not  wiUiout  authentication,  but  oy  a  sworn  copy 
or  A  copy  certified  by  the  officers  of  our  government  when  they  have  saooeedod  to  the 
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ing  a  copy,  antlienticated  as  such  according  to  the  mode  pre- 
scribed by  the  Liw  of  the  forum  for  authenticating  foreign  official 
acts/  or  authenticated  by  the  oath  of  a  witness,'  as  in  the  case  of 
a  voluntary  register  stated  below. 

The  registry  being  duly  proved,  compliance  with  preliminary 
formalities  is  presumed.' 

44.  Hegistriea  not  authorized  hy  law.'] — ^A  register  kept  with- 
out authority  of  law  is  competent,  in  evidence  of  the  main  fact, 
whether  of  marriage,^  baptism,^  or  burial,'  and  of  its  date,  but  not 
of  other  facts  stated  in  it,  such  as  date  or  place  of  birth  or  death  ;^ 
but,  to  admit  it,  it  must  appear  that  it  was  kept  by  the  proper 
officer,'  or  by  the  officiating  clergyman,'  pursuant  to  his  d!uty  or 
in  the  usual  course  of  his  functions,^  and  that  he  is  since  de- 
ceased ;^  but  the  fact  that  he  was  not  a  sworn  officer,^  or  that  he 
kept  it  not  as  a  public  record  belonging  to  the  parish,  but  as  his 
private  memorandum,"  does  not  render  it  incompetent,  if  he  was 
under  a  duty  to  keep  it.  It  should  also  appear  tliat  the  register 
is  produced  from  the  custody  of  his  successor,  the  entry  being  in 
his  own  handwriting  and  appearing  to  have  been  made  contem- 
poraneously with  the  performance  of  the  rite,  and  before  contro- 
versy arose,  with  no  apparent  inducement  to  misstate  nor  inter- 
est adverse  to  his  omcial  duty ;  and  in  such  case  additional 
memoranda  on  the  re^ster,  of  fee  paid,  is  not  necessary  to  render 
the  paper  competent/*  if  the  entries  were  made  first  in  a  day- 
book, and  then  transferred  to  the  register,  the  day-book  is  not, 
but  the  register  is,  evidence  of  the  act  entered  in  tne  reffister.^ 

If  the  record  is  of  a  public  nature,  such  as  that  of  a  church,  an 
examined  copy  of  the  entries  relied  on,  without  production  of  the 


foreign  anthority  and  hare  cnstodv  of  the  original,  or  certified  by  the  foreign  officers 
who,  at  the  time  of  certifying,  haa  custody  of  the  orig:ii>al,  with  proof  that  the  per- 
aon  certifying  was  acting  in  the  office,  and  that  hia  sig^atore  ia  genuine.  Chouteau 
T.  Cherelier,  1  Mo.  848. 

'  N.  Y.  Code  Civ.  Fro.  8  956  (L.  1875,  c.  186).  In  PennsylTania,e7  eorftf  eyidence 
of  the  copy  has  lons^  been  neld  admimble  where  the  registry  is  beyond  seaa.  l^g- 
aton  y.  Leslie,  10  Serg.  A  R.  889,  and  cases  cited. 

*  Jacktton  y.  ]3oneham,  16  Johns.  226. 

'  Inhabitants  of  Milford  y.  Inhabitants  of  Worcester,  7  Masa.  48,  67. 

*  Maxwell  y.  Chapman,  8  Barb.  679. 

*  Blackburn  y.  Crawfords,  8  Wall.  182,  189. 

*  Lewis  y.  Marshall,  6  Pet  470,  476. 

^  Except  to  show  that  the  birth  or  death  was  prior  to  the  entry.  6  Pet.  470, 476. 
See  paragraphs  2  and  28  (above).  Unless  shown  to  have  been  made  under  direc- 
tion of  deceased  relative  or  parent.    Doe  y.  Bray,  8  B.  ^  C.  817. 

*  Doe  y.  Andrews,  15  Q.  B.  758.    Compare,  however.  Doe  y.  Bray,  8  B.  <fc  C.  81S. 

*  Blackburn  y.  Crawfords,  8  Wall.  175,  183,  189, 191. 
"  Same  cases. 

"  Morrisey  y.  Wiggins  Ferry  Co.  47  Mo.  621,  a.  p.  Huntly  y.  Compatock,  2  Boot, 
99.     Compare  16  Yes.  (by  Sumner),  72,  n.  8. 
^*  Kennedy  y.  Doyle,  10  Allen,  161. 
"  Blackburn  y.  Crawfords  (above). 
**  Kennedy  y.  Doyle,  10  Allen,  161. 
1*  Mazwcil  V.  Chapman,  8  Barb.  679. 
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origimd,  is  admissible.^  The  proper  evidence  of  tlie  copy  h  testi- 
mony  of  the  witness  producing  it,  that  it  was  taken  at  tho  proper 
office,  tho  record  bein^  there  produced  to  him  by  the  lawful 
keeper  ;^  and  proof  of  the  handwriting  of  the  deceased  officer  may 
be  made  by  the  witness  having  inspected  the  signature  in  tho 
various  places  where  it  occurrea  in  tne  register.'  A  copy  certi- 
fied under  the  seal  of  the  corporation,  is  not  evidenco  unless  made 
so  by  statute.*  If  the  one  who  made  the  entry  is  living,  the 
original  entry  is  competent,  on  producing  him  as  a  witness  to 
testify  to  accuracy. 

The  marriage  certificate  given  to  the  parties  at  the  time  by 
the  officiating  ninctionary  is  evidence,  not  only  when  made  so  by 
statute,'  but  also  if  shown  to  be  part  of  the  rc8  gento^  on  inde- 
pendent evidence  of  the  act,*  especially  if  given  by  a  public  officer 
who  is  since  deceased ;  ^  or  if  so  preserved  and  shown  by  either 
party  as  to  be  his  or  her  admission  br  declaration,*  or,  with  lapse 
of  time,  to  become  a  family  memorial,  competent  as  hearsay.* 

45.  Best  and  aeconfJary  evidence.'] — ^Registers,  even  though 
statutory,  are  not  conclusive  evidence,^*  nor  the  only  best  evi- 
dence, so  as  to  exclude  parol,'^  unless  made  so  by  the  statute.  The 
object  of  the  register  is  to  facilitate  the  proof,  not  to  supersede 
other  modes.^  Where  the  register  is  proved,  the  witnesses  who 
signed  it  need  not  be  called." 

To  prove  that  no  entry  was  made,  the  book  or  paper  of  en- 
tries is  the  best  evidence.  The  statement  of  the  keeper  of  the 
record,  as  a  witness,  that  no  entry  appeared  is  secondary.** 

46.  IrnpecLching  the  registry. 1 — The  fact  of  a  mutilation  or  im- 
perfection in  the  register,  not  material  to  tho  series  of  entries 
affecting  the  parties;^  or  that  the  entry  was  copied  from  another 
contemporaneous  or  collateral  register,  both  records  being  made  in 
the  course  of  duty ;  *•  or  the  appearance  of  other  entries  not  made 


»  Jnckflon  t.  King,  6  Cow.  237;  I^wis  v.  Marshall,  5  Pet.  470,  476. 
»  Gaioes  t.  Relf,  12  How.  U.  8.  472,  622.    Compare  p.  50  of  this  vol 

•  Doe  T.  Dayies,  10  Q.  B.  825. 

*  SioeTer  v.  Whiteman,  6  Binn.  416. 

»  As  ia  N.  y.  Code  Civ.  Pro.  §  928  (3  R.  S.  6  ed.  150.  §  17).  and  in  other  SUtes.  , 

'  See  Ftockbridge  t.  QuickC,  8  Car.  A  K.  SOft. 

^  Wheeler  t.  Mc  Williams,  2  U.  C.  Q.  B.  77 ;  and  see  10  Allen,  161. 

*  Hill  Y.  Uill,  38  Penn.  St.  511,  comparo  Commonwealth  y.  Murris.  1  Cash.  (Mass.) 
891. 

•  Paragraph  87  (above). 

^0  Derby  v.  Salem.  80  Vt  722;   Rice  y.  The  State,  7  Hnmph.  14; 

"  Yiall  V.  Smith,  6  R  L  419,  even  to  supply  a  defect;  Northfield  v.  Plymouth,  20 
Vtw  582.  680. 

"  State  v.  Marvin,  85  N.  H.  22. 

"Birt  y.  Barlow.  1  DoujL  172. 

'*  Blackburn  r.  Crawfords,  8  WaU.  183,  but  compare  to  the  oontrary.  Smith  v. 
Richards,  p.  89  of  this  vol.  n.  10. 

"  Walker  v.  Win^eld,  18  Yes.  445.  Ld.  Eldox;  and  see  Doe  <fc  Jaycocks  y.  Gil' 
Ram.  8  Marph.  N.  C.  47 ;  Sumner  v.  Secbec,  3  GreenL  223. 

'•  Doe  v.  Andrews,  15  Q.  B.  736. 
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* 

at  the  proper  time  or  by  the  proper  person;^  or,  if  an  official 
register,  that  the  making  of  the  entry  was  somewhat  delated,*  or 
was  not  made  on  the  best  information,*  and  the  like  objections, 
go  rather  to  the  credibility  than  the  competency  of  the  entry. 

VI.  Judicial  Bboobds  snowiNa  facts  of  Fahilt  Histobt 

(Pedigree). 

47.  Letters  cf  admirmtrationj  <6c.'] — Letters  testamentary  or 
of  administration,  thongh  competent  and  sufficient  in  favor  of  or 
against  the  representative  to  prove  his  capacity  to  sue  and  be 
sned,*  are  not  competent  a^inst  any  other  party,  to  prove  the 
death  as  a  substantive  part  of  a  cause  of  action  or  defense,^  unless 
by  lapse  of  time  they  nave  become  competent  as  hearsay.*  This 
exclusion  is  an  apparent  exception  to  general  principles,  and  rests 
on  the  imperfect  judicial  character  of  the  proceedings.  The  stat- 
utes regulating  the  probate  court  may  oi  course  be  such  as  to 
make  the  adjudication  competent ;  but  as  death  is  the  jurisdic- 
tional fact,  tne  determination  would  not  be  conclusive  even  be- 
tween the  parties  to  the  proceeding.  On  other  questions  direct- 
ly, not  merely  incidentally,'  in  issue,  and  actually  determined  by 
tne  probate  court,  such  as  legitimacy  or  illegitimacy,  and  kinship, 
a  decree  of  the  surrogate's  court  is  competent  evidence  between 
the  parties  and  those  in  privity  with  tnem,*  and,  if  the  matter 
was  exclusively  within  the  probate  jurisdiction  and  intelligently 
decided,  is  conclusive  •  both  as  to  personalty  ^  and  realty ;"  but  as 
to  a  third  person  not  strictly  claiming  under  either  party,  it  is, 
at  the  most,  only  prima  facie  evidence  in  his  favor,  and  is  not 
competent  against  him." 

48.  JudgmeixiB  and  Verdicts.'] — ^Personaljudgments,  and  judg- 
ments affecting  particular  property  only,  are  not  competent  evi- 

'  Maxwell  y.  Chapman,  8  Barb.  679. 

*  Derby  t.  Salem,  80  Vt.  727. 

*  Doe  y.  Andrewa,  16  Q.  B.  760. 

*  See  p.  54,  paragraph  1.  So  they  haye  been  admitted  after  lapse  of  time, 
where  the  question  of  death  did  not  affect  the  liability  of  the  objector,  out  only  the 
question  who  was  the  proper  plaintiff.     French  y.  French,  1  Dick.  268. 

*  Carroll  y.  Carroll,  60  N.  T.  123,  rey*g  2  Hun,  609.  Nor  to  prove  the  time  of 
death,  eitlier  relatively  or  absolutely.  English  y.  Murray,  13  Tex.  366  ;  Ins.  Co.  y. 
Tisdale.  91  U.  S.  (1  Otto).  238. 

^  Munro  y.  Merchant,  26  Barb.  388.    See  U.  S.  y.  Wright,  11  Wall  648 ;  Johnson 
y.  Towsley,  13  Id.  72,  88,  86,  and  cases  cited. 
^  Anson  v.  Stein,  6  Iowa  (Clarke),  160. 
^  Lalonette  y.  Lipscomb,  62  Ala.  670. 

*  Doglioni  y.  Crispin,  L.  B.  1  H.  L.  801 ;  and  see  Broderick's  Win,  21  Wall.  608. 
»o  Caujolle  y.  Ferrie.  13  Wall.  469. 

11  Blackburn  y.  Crnwfords,  8  Wall.  190. 

"  Spencer  y.  Williams,  L.  R.  2  P.  <&  D.  280,  287.  and  cases  cited.  Thus  a  decree 
of  the  probate  court,  determining  a  qa^stion  of  legitimacy  of  a  child,  by  determining 
that  the  parents  were  never  married,  is  not  competent  m  against  other  children  who  • 
were  not  parties  to  the  proceedings.  Kearney  y.  Denn,  16  Wall.  67.  So  proceed • 
ings  before  the  surrogate  for  admeasurement  of  dower,  are  not  evidence  of  tillob 
Clarke  r.  Kandall,  6  Cow.  168. 
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denee  of  facts  of  heirship  or  the  like,  recited  ia.4hezn,  except  as 
against  a  party  to  the  action  in  which  they  were  Tccovered,  or  a 
person  clauning  under  him/  or  as  to  the  particular  property  ad- 
judicated on,'  unless  by  lapse  of  time  the  rule  as  to  hearsay  Xk&keB 
them  competent. 

Wliere  the  circumstances  are  such  that  the  fact  might  be:  es-t 
taUished  by  general  reputation,  any  judgment  or  decree,  or  even 
a  verdict,*  of  a  court  of  competent  jurisdiction,  expressly  or  by 
necessary  implication  determining  the  fact,  is  ptn^ma  facie  evi- 
dence, even  against  third  persons. 

A  judgment  in  an  action  for  divorce,  being  in  the  nature  of 
an  action  in  rerriy  determines  the  question  of  personal  status  as 
against  all  the  world,  and  is  therefore  competent  for  or  against 
strangers.  Such  a  judgment,  whether  foreign  or  domestic,  is  to 
be  proved  by  the  production  of  the  record,  or  a  duly  authenti- 
cated copy,  which  should  include  the  pleadings,  orders,  reports, 
&c.,  as  well  as  the  adjudication.^ 

VII.  Identttt 

49.  2fec€8sity  of  proof .1 — ^Where  a  given  name*  appears  with 
the  surname,  in  a  document  or  testimony,  identity  oi  the  name 
with  that  appearing  in  other  evidence,  is  sufficient  to  make  a 
prima  fa/iie  case  oiidentit^  of  person,  if  there  be  a  reasonable 
coincidence  in  whatever  circumstances  of  time,  place,  age,  legal 
character  or  capacity,  &c.,  appear  in  the  case,  and  nothing  affirm- 
ative to  cast  doubt  on  the  identity.*  Under  such  circumstances, 
proof  of  identity  of  the  person  named  in  a  record,  whether  a 
register  of  baptism,  marriage,^  &c.,  or  a  judgment,®'  is  unnecessary 
in  the  first  instance.  The  practice  in  this  State  is  to  leave  it  to 
the  adverse  party  to  give  some  evidence  against  identity.  This 
is  a  principle  recognized  in  civil  cases  generally.* 

*  LoreU  y.  Arnold,  2  Manf.  167 ;  Archer  v.  Bacon,  13  Mo.  149 ;  Wardlaw  y. 
Hammood,  9  Rich.  (3.  G.)  L.  464. 

«  Whitman  v.  Henneberff,  73  ML  109. 

*  Pile  T.  McBratney.  16  III.  814,  319;  Patterson  t.  Gaines,  6  How.  U.  8.  699. 
«  Lawrence's  Will  Case,  18  Abb.  Pr.  847. 

»  Fanning  t.  Lent,  8  E.  D.  Smith,  206. 

*  As,  forlnstance,  where  the  name  Is  very  oommoo,  or  where  the  name  of  a  signer 
and  of  an  atte8tin|r  wltnesz}  la  the  same.    Jackson  v.  Christman.  4  Wend.  277. 

^  Jackson  r.  King.  6  Cow.  241  (disapproving  1  Campb.  196;  4  Id.  84).  Entries 
in  a  church  register,  showing  that  W.  A.  had  a  son  baptised  as  S. ;  that  years  after 
8.  A.  had  a  dans^hter  baptized  as  M.,  and  that  years  after  M.  A.  was  married  to  P., 
is  sufficient  evidence  to  go  to  the  jury  that  P.  married  a  granddaughter  of  W.  A.,  if 
nothing  appears  to  show  that  there  ever  were  other  persons  of  those  names.  It  may 
be  presumed  that  tlie  persons  named  in  the  register  were  the  ancestors  of  the  claim- 
ant,  where  all  bore  the  appropriate  names,  the  dates  of  the  several  baptisms  and  mar- 
riages being  at  such  distance  of  time  from  each  other  as  to  be  consistent  with  the 
chum.  Id.  This  appears  also  to  be  the  modem  English  rule.  Hubbard  v.  Lees,  L. 
S.  I  Ex.  265.  Conlra,  Middleton  v.  Sandford,  4  Campb.  84 ;  Mooers  y.  Hunker,  29 
K.  H.  420;  Morrisev  v.  Wiggins  Ferry  Co.  47  Mo.  625;  1  Whart.  Ev.  623,  §  656. 

•Hatt'her  v.  Rocheleau,"l8  N.  Y.  86. 

*  Bogne  ▼.  Bigelow,  29  Vt.  183 ;  2  Pijil.  Ev.  508,  and  note ;  1  Greenl  Ev.  §  88, 
note.    Otherwise  in  criminal  cases,    Wedgwcod's  Case,  8  Greeol.  76. 


•  •. 


102  .•*.JiCtfMNS  BY  AND  AGAINST. 


50.  Mo^.i^^^roof,'] — Identity  of  person  may  be  proved  by 
the  direct  te&tmony  of  a  witness  iiaving  means  of  knowledge ;  ^ 
and  photographs  as  well  as  other  miniatures,  shown  to  be  good 
likejie^lses;  are  competent,  in  connection  with  testimony,  to  iden- 
tijEj/tIi6  person.*  Evidence  showing  correspondence  of  age,  per- 
\eoTc^  appearance,  dialect,  habits,  manners,  calling,  places  oi  re- 
.••..  'iSOft,  &c.,  is  also  competent.* 


•  •  •  •  • 

•  •  • 


Vm.  National  Chabactteb,  and  Domicile. 

51.  dtizenahip  and  Alienage.'] — Citizenship  may  be  proved 
by  proving  birth,  at  any  place,  from  a  father,  a  citizen  of  the 
United  States,  whether  he  was  native  bom  or  not;*  or  birth 
in  this  conntry  since  the  war  of  the  Revolution,  without  refer- 
ence to  the  alienage  or  citizenship  of  the  parents.'^  Alienage  may 
be  proved  by  proving  birth  in  a  foreign  countir,  from  a  father 
not  a  citizen  of  this  country,  or  who  never  resided  in  this  coun- 
try;* or  birth  in  this  country  prior  to  the  declaration  of  inde- 
pendence, and  withdrawal  or  removal  from  this  country  without 
ever  having  adhered  to  our  government.'  Marriage  to  an  Ameri- 
can, of  an  alien  woman  who  might  lawfully  be  naturalized,  makes 
her  a  citizen ;  ^  in  other  cases  marriage  does  not  alter  the  woman's 
citizenship.'  Evidence  that  one  deceased  was  reputed  to  be  of  a 
specified  foreign  nationality,  and  had  the  appearance  and  dialect 
thereof,  is  presumptive  evidence  of  alienage.^*  Eesidence,  if  ma- 
terial on  a  question  of  national  character,  may  be  proved  as  in 
case  of  Domicile. 

52.  Naturalization.'] — A  record  of  the  judgment  of  a  compe* 
tent  court,  admitting  an  alien  to  become  a  citizen,  and  reciting 
the  facts  which  entitled  the  alien  thereto,  is  conclusive,  and  is 
complete  evidence  of  its  own  validity.    It  cannot  be  impeached 

'  The  testimony  of  a  grandmother  that  she  verily  believed  the  person  produced 
in  conrt  to  be  the  one  baptized  as  a  child  as  proved  by  the  register — is  sulEcient  evi- 
dence  of  identity,  for  the  jury.  Queen  v.  Weaver,  L.  R.  2  C.  C.  Res.  85,  s.  r.  7  Moak*8 
Eng.  828.  So  evidence  that  the  woman  was  formerly  known  by  the  maiden  name 
mentioned  in  the  marringa  register,  and  that  the  parties  cohabited  as  husband  end 
wife,  is  proof  of  identity.     Srtate  v.  Wallace,  9  N.  H.  615,  617. 

•  RuloflPs  Case,  11  Abb.  Pr.  N.  S.  246,  s.  c.  45  N.  Y.  218;  Luke  v.  Calhoun,  62 
Ala.  116 ;  Udderzookr.  Commonwealth,  76  Penn.  St.  840;  R.  v.  Folsom,  4  F.  ib  F.  103. 

'  See  Jackson  t.  Ktz,  6  Cow.  816;  Lindsay  v.  People,  63  N.  Y.  143;  Cunningham 
T.  Burdell,  4  Brwlf.  848. 

•  Young  V.  Peck,  21  Wend.  889;  tJ.  S,  R.  S.  §  1993. 

»  McKay  v.  Campbell,  2  Sawyer,  1 18,  &  c.  6  Am.  L.  T.  407 ;  Lynch  v.  Clarke,  1 
Sandf.  588,  688.  Compare  as  to  expatriation,  Ludlam  v.  Ludlam,  26  N.  Y.  868.  affi'g 
81  Barb.  486 ;  14  Op.  U.  S.  Alt  Gen.  296 ;  Op.  N:  Y.  Att.  Gen,  880 ;  Juando  t.  Tay- 
lor, 2  Paine,  662. 

•  See  Shanks  r.  Dnpont,  8  Pet  247 ;  tJ.  S.  R.  S.  §  1998 ;  U.  S.  v.  Gordon,  6  Blatcht 
18;  Young  v.  Peck,  21  Wend.  889. 

^  See  Inglis  y.  Sailor's  Snug  Harbor,  8  Pet.  99 ;  IloUingsworth  v.  Duane,  Wall. 
C.  a.  51. 
-     «U.S  R.S.  §1941. 

'  Beck  V.  McGillis,  9  Barb.  85,  49;  Shanks  t.  Dnpont,  8  Pet  242.  Compare  Qti- 
jBenehip,  14  Op.  U.  8.  Att  Gen.  402. 

**  Jackson  v.  £tz,  6  Cow.  814. 
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in  collateral  proceedings,  bj  proof  contradicting  these  facts.^  A 
certified  copy  of  a  record  of  naturalization  in  another  State,  cer- 
tified according  to  the  act  of  Congress  to  allow  it  to  be  admissi- 
ble in  evidence,  is  admissible,  without  further  proof  that  it.  has 
been  in  the  custody  of  the  clerk,  &c.,  and  without  extraneous 

Eroof  of  any  of  the  preliminaries  of  naturalization.'  If  the  local 
LW  requires  any  further  decli^tion  or  oath  as  a  condition  of 
holding  lands,  there  must  be  evidence  tending  to  show  that  the 
condition  was  complied  with.* 

53.  Nature  of  the  question  of  Domicile.'] — ^Amid  the  conflict 
of  opinion  and  decision  on  questions  of  domicile,  an  important 
guide  is  to  bear  in  mind  that  for  purposes  of  succession  the  ob- 
ject of  the  inquiry  is,  to  ascertain  what  jurisdiction,  what  law, 
this  person's  aggregate  of  legal  rights  and  liabilities  was  under. 
For  other  purposes,*  a  person  may  belong  to  several  places,  in  the 
legal  sense,  and  the  law  looks  at  his  interests  distributively  to 
ascertain  the  locality  for  each  purpose.  But  for  purposes  of  suc- 
cession the  inquiry  is  not  as  to  the  locality  of  any  one  class  of  in- 
terests, nor  even  of  his  chief  interests  nor  political  allegiance, 
but  we  are  to  look  at  the  aggregate  of  hi3  civil  interests  as  an 
entirety, — ^the  univeraitas  jtiriSy  of  the  Roman,  law, — and  ask 
where  in  legal  society  was  this  entirety  centered ;  in  what  juris- 
diction did  this  aggregation,  considered  as  a  whole,  subsist  ? 

54.  Presumptions  and  material  FactsJ] — The  domicile  of  a 
person  sui  juris  is  proved  by  showing  a  residence  at  a  particular 
place,  or  at  least  within  a  particular  jurisdiction,  accompanied 
with  either  direct  or  presumptive  evidence  of  an  intention  to 
remain  there  for  a  time  not  limited.'  If  nothing  appears  indicat- 
ing that  the  person  ever  had  a  different  origin  or  residence,  proof 
of  the  mere  fact  of  his  being  at  a  place,  without  more,  is  sufii- 
cient  prima  facie  evidence  that  he  was  then  domiciled  there,  to 
put  upon  the  adverse  party  the  burden  of  rebutting  the  evidence,* 
which  may  be  done  by  showing  that  his  presence  tnere  was  either 
for  a  temporary  purpose,^  or  by  constraint ;  •  but  the  place  where 
one  is,  for  however  short  a  time,  mav,  if  he  never  had  any  other 
domicile,  be  deemed  to  bo  his  domicile,  at  least  for  the  purpose 
of  defining  his  capacities  while  there.  Usually,  however,  tnere 
is  evidence  of  an  aoode ;  and  the  place  where  the  person  "  lives  " 
is  taken  to  be  his  domicile  until  facts  adduced  establish  the  con- 


>  McCarthy  y.  Man1i«  5  N.  Y.  (1  Said.)  268,  and  cases  cited.     Compare  Case  of 
Stem,  18  Op.  U.  S.  Alt.  Gon.  876. 

»  People  V.  Snyder,  41  N.  Y.  897,  affi'g  61  Barb.  689. 
'  BKcrht  T.  Rochester,  7  Wbeat  686. 

*  Sach  as  taxation,  voting,  settlement,  Ac. 

*  Mitchell  y.  U.  S.  16  Wall.  860;  Ouier  y.  O'Daniel,  1  Binn.  849,  n. 

*  Bruce  y.  Brace.  2  Bos.  A  P.  230,  n.,  Ld.  Thublow  ;  Bempde  y.  Johnstone,  8  Yes, 
SOI ;  Mann  y.  a<irk,  88  Yt  66,  60. 

'  Brace  v.  Braca  (above). 

'  Bempde  y.  Johnstone  (nboye). 
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trary.^  Thus  an  immigrant  having  abandoned  hia  domicile  abroad, 
and  come  with  his  family  to  this  country  with  intent  to  Bcek  a 
home  here,  acquires  a  domicile  at  the  port  where  he  comes  within 
our  .jurisdiction,  which  continues  until  his  movement  and  intent 
manifest  the  adoption  of  another.'  Showing  long  continued  resi- 
dence within  a  jurisdiction  other  than  that  of  the  domicile  of 
origin,  in  the  absence  of  anything  indicating  intent  to  preserve 
or  return  to  that  original  domicile,  is  enou^  to  tlirow  on  the 
other  party  the  burden  of  disproving  intent  to  remain.'  If  the 
person  was  moving  to  and  fro,  the  question  where  he  had  his 
Iiome,^  where  he  had  established  his  family  if  he  had  one,^  or 
where  his  strongest  domestic  ties  were  fixed,^  may  determine  in 
which  of  the  several  places  he  "lived,"  within  the  meaning  of 
the  rule,''  even  though  he  declared  himself  a  resident  of  his  place 
of  business.'  It  is  the  residence  which  indicates  the  domicile, 
though  but  little  of  his  time  was  spent  there,  rather  than  the 
place  of  business,  though  much  was  spent  there.'  If  he  main- 
tained two  domestic  establishments  at  once,  the  relative  length  of 
time  spent  in  them  is  of  little  or  no  weight ; "  but  any  circum- 
stances, such  as  health,  climate,  &c.,  indicating  that  he  probably 
regarded  one  rather  than  the  other  as  likely  to  be  his  ultimate 
abode,  will  control  ;*^  if,  however,  the  case  is  equally  balanced  in 
respect  to  intent,  the  one  first  adopted  as  an  abode  will  maintain 
its  character  as  his  domicile.  Slight  circumstances  may  fix  domi- 
cile, if  not  controlled  by  stronger  evidence ;  and  as  the  question  is 
usually  between  two  places,  each  indicated  by  some  circumstances, 
it  often  occurs  that  the  evidence  of  facts  pointing  to  one  place 
would  be  entirely  conclusive  were  it  not  for  circumstances  of  a 
still  more  decisive  character  which  fix  it  beyond  question  in  the 
other.^  In  such  cases  the  intention  of  the  person  to  consider  the 
one  or  the  other  to  be  his  residence  or  domicile  will  usually  con- 
trol.^ Foreign  domicile  may  be  proved  by  evidence  of  foreign 
national  character,  and  of  residence  within  the  foreign  jurisdiction, 
although  the  particular  place  may  not  be  satisfactorily  ascertained.^^ 


J      *  Brace  V.  Brace,  2  Boa.  <fe  P.  229.  n. ;  Bempde  v.  Johnstone,  8  Ves.  £01 ;  Stanley 
y.  Bernes,  8  Hagg.  EccL  874,  487 ;  Best  on  Pres.  286. 

»  Kennedy  v.  Ryall,  67  N.  Y.  886,  affi'g  40  Super.  Ct  (J.  k  S.)  847;  Whart  Notes 
on  Dom.  8  So.  L.  Rer.  416,  417. 

*  Ennis  y.  Smith  (Kosciusko's  Case),  14  ^ow.  U.  S.  400,  423. 

*  Story's  Confl.  of  L.  §  41. 

»  Chaine  v.  Wilson,  S  Abb.  Pp.  73,  s.  a  1  Bosw.  67S. 

•  See  Catlin  t.  Gladding,  4  Mas.  C.  C.  808. 

^  See  other  cases  in  2  Abb.  N.  Y.  Dig.  2d  ed.  tit  Dom. 
,  "  Wade  Y.  Matheson,  4  Lans.  168. 

•  Chaine  y.  Wilson  (aboye). 

"  Greene  v.  Greene,  11  Pick.  410,  416. 

"  Forbes  y.  Forbes,  Kay,  841.     Compare  Xsham  y.  Gibbons,  1  Bradf.  69. 
"  Thoradike  y.  City  of  Boston,  1  Mete  246 ;  Mann  v.  Clark,  88  Vt  60. 
"  Opimon  of  the  judges,  6  Mete.  689.    Source  of  income  (if  not  parental)  is  not 
material    lb.  691. 

><  See  Matter  of  Fitq^d,  2  Cai  818. 
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For  the  purpose  of  actions  treated  in  this  chapter,  a  vyife^a 
domicile  is  proved  by  proving  that  of  her  husband,  if  9ui  juris} 
unless  they  were  separated  by  the  decree  of  a  competent  court.' 
The  domicile  of  a  legitimate  minor  is  proved  by  proving  the 
domjcile  of  the  father,'  while  he  was  living ;  after  his  death,  that 
of  the  mother ;  but  it  does  not  follow  any  change  in  her  domicile 
resulting  on  her  remarriage.^    That  of  an  illejgitimate  minor  is 

? roved  by  proving  the  domicile  for  the  time  being  of  its  mother.* 
*hat  of  a  f oxmdhng,  by  showing  where  it  was  discovered,  or  the 
place  of  education  or  adoption  to  which  it  was  removed.^  In 
case  of  a  continued  abserUee^  tender  constraint^  like  a  soldier  or 
sailor,  the  residence  of  his  wife  at  the  place  where  he  established 
her  is  prima  facie  evidence  of  his  domicile ;  ^  or,  if  single,  the 
place  where  he  most  usually  resorted  for  board  in  the  intervals  of 
his  return.* 

55.  Change  of  domicile,'] — ^Domicile  once  shown,  whether  it  be 
the  original  or  an  acquired  one,*  is  presumed  by  the  law  to  have 
continued  imtil  a  new  domicile  is  shown  to  be  acquired.  Merely 
abandoning  the  old  abode,  though  without  intent  to  return,  does 
not  divest  the  domicile.^  The  Durden  is  on  him  who  alleges  a 
change  of  domicile  to  prove  the  change."  To  constitute  the  new 
domicile  two  things  are  indispensabte :  1,  residence  in  the  new 
locality ;  ^  and,  2,  the  intention  to  remain  there,  either  perma- 


•  Whart.  ConfL  of  L.  §  ^^ 

'  Id. ;  Greene  t.  Greene,  10  Pick.  416 ;  and  see  YeUerton  y.  Telrnrton,  1  Sw.  A 
Tr.  574, 585 ;  Parsons  t.  City  of  Ban^ror,  61  Me.  461,  Afplbton,  J. 

'Lndlani  t.  Ladlam,  26  N.  T.  a56,  871 ;  Guler  y.  O'DonneU,  1  Binn.  862,  n.; 
Forbes  y.  Forbes,  Kay,  863. 

*  Brown  y.  Lynch,  2  Bradf.  214 ;  and  see  Ryall  y.  Kennedy,  40  N.  7.  Snper.  Cfc. 
(J.  A  S.)  847  (affi'd  in  67  N.  Y.  886),  and  oases  cited. 

•  Whart  Ckinfl.  of  L.  §  87. 

•  Id.  §  89. 

*  Brewer  y.  Linnans,  86  Me.  428.  Bnt  compare  Ford  y.  Hart.  L.  R.  0  C.  P.  278, 
ik  o.  »  M oak's  Eng.  400 ;  Yelverton  y.  Yel^erton,  1  8w.  <fc  Tr.  574. 

'  So  held  of  the  residence  of  a  fishArmaa  liTing  ia  his  boat  at  sea.  Bootbbay  y. 
Wiseasset.  8  GrecnL  (Me.)  854. 

*  Opinion  of  the  judges,  9  l^etc.  687.  689. 

'•  Somerville  y.  8omeryille,  6  Yea.  766,  787 ;  Jennison  y.  Hnpsrood,  10  Pick.  77 ; 
Firat  Nafl  Bank  y.  Balcom,  86  Conn.  687;  Mitchell  y.  U.  8.  21  Wall.  850.  Unless 
it  bo  in  a  foreis^  jurisdiction  ;  The  Yenus,  8  Granch,  253 ;  or  the  intent  be  to  resume 
domicile  of  birtlu  Reed's  Appeal,  71  Penn.  St.  881,  888.  The  better  opinion  is  that 
the  principle  that  original  domicile  easily  reyerts,  is  practically  eonnoed  to  cases 
where  the  national  character  and  tb9  original  domicile  are  the  samt*,  an«1  does  not 
spply  where  both  domiciles  are  under  one  national  sovereignty.  First  Nat.  Bk.  y, 
Baicom,  85  Conn.  857.  Compare  Mann  y.  Clark,  88  Yt.  53,  61.  The  intention  to 
abandon,  though  formed  after  leaving,  effects  abandonment  Hampden  y.  Leyant,  59 
Me.  659,  Applbton,  J. 

"  Crookenden  y.  Fuller,  1  Sw.  ^  Tr.  441 ;  Hodeson  y.  De  Buch<^ne,  12  Moorc'f 
P.  C.  288;  Mitchell  y.  U.  S.  (aboye);  Desmare  y.  U.  S.  93  U.  S.  (8  Otto),  606. 

>*  There  are,  however,  cases  where  the  establishment  of  a  home  or  "V^  Ifo  at  a  place, 
with  intent  to  go  and  abide  there  permanently,  have  been  held  to  fix  the  d(»micile 
there  before  actual  residence  commenced.  Bancs  y.  Brewster,  111  Mns^.  882;  and 
see  Petersen  y.  Chemical  Bk.  82  N.  Y.  21,  28;  affi'g  2  Robt  605.    Being  in  Ui$iere  to 
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iiently  or  for  an  indefinite  time.^  The  change  cannot  be  made 
except  facto  et  animo.  Both  are  alike  necessary.  Either  with- 
out the  other  is  insufiicient.  Mere  absence  from  a  fixed  home, 
however  long  continued,  cannot  work  the  change.  But  the  fact 
of  fixing  a  residence  in  another  place,  from  motives  of  health  or 
business  of  a  permanent  nature,  may  raise  a  le^al  presumption  of 
intent  to  make  the  change.*  On  the  other  hand,  the  intent  to 
change  will  not  be  presumed  if  it  would  have  been  illegal.' 

Tne  domicile  of  a  minor  cannot  be  changed  by  its  own  act ;  * 
but  an  actual  change  of  residence  by  the  guardian  with  the  ward, 
made  in  good  faitn,  may  have  the  effect  to  change  the  ward's 
domicile.*  If  a  minor,  on  coming  of  age,  leaves  the  parental 
domicile,  he  may  acquire  a  domicile,  ss  any  other  person,  by  taking 
up  a  residence/ without  intent  to  return  otherwise  than  on  visits. 
But  if  he  retains  family  ties,  and  resorts  to  the  old  home  in  vaca- 
tion, he  does  not  lose  nis  domicile  there  by  his  absence  and  resi- 
dence at  college,^  A  wife  after  divorce,  either  absolute  or  by 
way  of  separation,  may  change  her  domicile  by  her  own  act »  A 
soldier  or  sailor  does  not  lose  his  domicile  by  absence  in  actual 
service.'  Naturalization  is  very  strong,  but  perhaps  not  conclu- 
sive evidence  of  change  of  domicile.** 

56.  7il<9  TntentJ] — Usually  the  intent  to  which  the  evidence  is 
to  be  directed  is  not  intent  to  secure  domicile,  as  a  legal  result, 
but  to  take  up  continuous  residence,  as  a  matter  of  fact.   In  some 


the  intended  new  domicUe  may  be  enongh.  Forbes  v.  Forbes,  Kay,  841.  But  mere 
intention  to  change  is  not  enough.  Guier  t.  l/Donoell,  1  Binn.  862,  note.  If  it  en£- 
ciently  appears  that  the  necessary  intent  to  remain  existed,  the  right  of  domicile  ia 
acquired  by  ever  so  brief  a  residence.  The  Veuns,  8  Oranch,  258,  279.  But  the 
force  of  residence  as  evidence  of  domicile  is  increased  by  the  length  of  time  during 
which  it  has  continued.  Stanley  v.  Bernee.  2  llagg.  Ecc.  487.  Uiider  what  circum- 
stances "  locating  "  with  intent  to  return  for  family,  effects  a  cliange  before  they  are 
brought,  compare  Burnham  v.  Rangeley,  1  Woodb.  A  M.  7 ;  State  v.  Hallett,  8  Ala. 
169;  Smith  v.  Croom,  7  Fla.  81,  168. 

*  Jennison  v.  Hnpgood,  10  Pick.  77.  As  to  intent  to  return  in  the  indefinite  fotnre, 
eee  Bruce  t.  Bruce,  2  Bos.  <fr  P.  280,  n. ;  Rosa  v.  Boss,  103  Masa  675. 

•  Elbera  v.  U.  S.  Ins.  Co.  16  Johns.  128. 

•  MitcheU  v.  U.  S.  (above). 

*  Forbes  v.  Forbes,  Kay,  853.  It  aeemt  not  even  after  emancipation. ,  Trammell 
▼.  Trammell,  20  Tex.  406.  417. 

*  Wheeler  v.  HoUis,  19  Tex.  622,  and  cases  cited  ;  and  see  Brown  y.  Lynch,  2 
Bradf.  2 1 4.  Otherwise,  if  made  fraudulently  for  the  guardian's  benefit.  Trammell  t. 
Trammell,  20  Tex.  406.  The  domicile  of  a  person  n<m  compos  may  be  changed,  where 
it  does  not  affect  Bacceasion,  by  the  committee  or  guardian.  Uolyoke  v.  Haskins,  6 
Pick.  (Mass.)  20. 

•  Hart  v.  Liodsey,  17  N.  H.  286. 

'  Granby  y.  Amherst^  7  Mass.  1.  6.  And  see  Putnam  y.  Johnson,  10  Ma8S..48a 
An  intent  to  change  domicile  is  not  so  readily  presumed  from  residence  at  a  public 
institution  for  purposes  of  education,  as  from  a  Uke  removal  for  ordinary  pm-posea. 
Opin.  of  the  Judges,  6  Mete.  690. 

■  Barber  y.  Barber,  21  How.  F.  S.  582. 

•  Brewer  v.  Linnsus,  86  Me.  428,  a.  r.  per  Shaw,  Ch.  J.,  Sears  y.  Qty  of  Bostoi^ 
1  Mete.  (Mass.)  250,  262. 

*  See  Moore  v.  Darrall,  4  Hagg.  58. 
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cases,  however,  especiallj  where  two  residences  are  sliown,  there 
may  have  been  an  intent  that  one  should  be  made  the  domicile  to 
the  exclusion  of  the  other.  Intent  of  either  kind  is  competent 
evidence.  On  the  one  hand  it  is  enough  to  show  the  residence 
as  a  fact,  and  the  intent  to.  abide,  without  showing  that  the  per- 
son had  anv  intention  or  even  knowledge  as  to  the  legal  conse- 
quence in  nxing  domicile ;  ^  on  the  other  hand  the  intelligent  in- 
tention to  retain  the  existing  domicile  as  the  legal  habitat,  while 
making  a  change  of  residence  which  it  was  apprehended  mi^ht 
be  permanent,  may  be  effectual  to  prevent  a  change  of  domicile.' 
But  where  the  facts  show  aU  the  preponderating  indicia  of  domi- 
cile in  one  of  two  residences,  the  mere  election  of  the  person  to 
have  the  other  considered  as  the  domicile  cannot  suffice.' 

57.  Evidence  of  Residence  and  of  Intent.'] — A  witness  may 
testifv  to  the  fact  of  a  person's  residence ;  and  even  negatively,  by 
showing  that  the  witness  had  adequate  acquaintance  with  the 
place,  and  that  the  person  could  not,  in  his  opinion,  have  lived 
there  without  the  witness  knowing  it.*  A  person,  whether  a 
party  to  the  suit  or  not,  may  testify  what  was  nis  own  intent  in 
taking  up  his  residence  or  removing,*  but  against  his  testimony 
ail  material  circumstances  may  be  weighed.' 

Evidence  of  declarations  manifesting  intent,  made  by  the  per- 
son before  suit,  and  accompanving  the  residence  or  the  acts  of 
change,  is  competent,  whether  tne  person  is  living  ^  or  not '  at  the 
time  of  trial,  if  the  intent  relatea  to  the  present  or  future,®  but 
declarations  of  the  intent  of  a  former  residence  or  removal  are 
not  competent.^' 

'  This  is  the  Americsn  rale.  The  EDgl'mli  courts  seem  not  agreed.  In  Moorhouse 
y.  Lord,  10  Uo.  of  L.  282,  285,  292,  it  was  held  (iQ  case  of  a  national  change^  tliat 
the  intent  nmst  be  intent  to  chanee  the  domicile  as  distinguished  from  the  reidence. 
In  Douglas  y.  Douglas,  41  L.  J.  £q.  74,  88.  this  was  said  not  to  be  the  English  law, 
and  the  rule  was  Jaid  down  that  the  evidence  of  intention  may  be  either  express,  or 
Eueh  as  to  lead  to  the  inference  that,  if  the  question  had  been  formally  submitted  to 
the  party  whose  domicile  is  in  dispute,  he  woald  have  expressecTliis  wish  in  favor  of 
a  change;  that  such  an  intention  must  be  either  shown  to  have  actually  existed  in  the 
mind,  or  it  must  appear  that  it  was  reasonably  certain  it  would  have  been  formed  or 
expressed  if  the  questiun  had  ariaen  in  a  form  requiring  a  deliberate  and  solemn  do- 
tennination.    Id.  p.  89. 

*  Bupuy  V.  Wuiiz,  58  N.  T.  656,  affi'g  64  Barb.  156. 

'  Gilman  v.  Oilman,  52  Me.  165;  Holiues  v.  Greene,  7  Gray,  299,  301 ;  Butler  y. 
Famsworth.  4  Wash.  C.  Ct.  101. 

^  Cayendish  y.  Troy,  41  Yt  108.  It  was  also  held  that  to  prove  his  presence, 
ancient  documents  of  other  persons,  showing  his  business  and  litigation  there,  were 
competent. 

*  Fisk  y.  Chester,  8  Gray  (Mass.)  50;  Ilulett  y.  Hulett,  87  Vt  581,  686. 

*  WUson  y.  Wilson,  L.  R.  2  P.  ^  D.  435.  444,  s.  r.  4  Moak's  £ng.  663.  671. 

*  KiJburn  y.  Bennett.  8  Mete.  (Mass.)  199  ;  Burgess  y.  Clark,  8  Ind.  260. 

*  Brodie  y.  Brodie,  2  Sw.  <&  Tr.  259,  262 ;  Ennia  y.  Smith,  14  How.  U.  S.  400, 421. 

*  A  letter  written  a  year  af:;er  leaying.  and  expressing  intent  neyer  to  return,  with  ^ 
business  iostnictions  based  on  it,  is  competent  on  the  question  of  previous  change. 
Ihorndike  y.  City  of  Boston.  1  Mete  242,  247. 

'*  Salem  y.  L,^*nn,  13  Mete.  544.  But  this  limit  is  not  to  be  too  strictly  npplied. 
It  depends  perhaps  on  the  existence  of  interests  See  alao  Crookenden  y.  Fuller,  1 
8w.  k  Tr.  450. 
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A  written  declaration,  although  more  reliable  than  mere 
words  in  point  of  preservation,  may  or  may  not  be  more  signifi- 
cant of  intent  in  proportion  as  it  is  spontaneous  and  deliberate.^ 
Thus,  an  averment  in  pleading,'  or  a  aescription  in  a  will,'  deed 
or  contract,^  being  formal  acts  drawn  nsnally  bv  another ;  or  an 
entry  in  a  hotel  register,'  bein^  usually  a  careless  act, — ^though 
each  competent,  are  entitled  to  httle  weight. 

Acts  are  usually  more  cogent  evidence  of  intent  than  declarar 
tions.'  The  law,  in  the  absence  of  direct  evidence  of  intent,  pre- 
sumes that  a  man.  did  not  intend  to  abandon  his  family ;  hence 
the  act  of"  leaving  one's  family  at  the  pre-existing  domicile,  01*  of 
breaking  up  the  establishment  and  removing  the  family  to  the 
new  abode,  and  leaving  them  there  while  returning,  raises  a  strong 
presumption  of  intent  to  retain,  in  the  first  case  the  old,''  in  the 
second  case  the  new  residence." 

Evidence  that  the  person  voted,'  or  attempted  to  vote,^'  or  thact 
he  refrained  from  voting,^  or  that  he  voted  elsewhere,^'  or  that  he 
paid  ^  or  did  not  pay  "  taxes  as  a  resident,  to  the  State  or  local 
treasury  where  he  was,  or  that  he  paid  such  taxes  elsewhere,^ 
though  not  direct  evidence  of  domicile,  is  competent  on  the  ques- 
tion of  residence,  which  is  one  of  the  elements  in  proof  of  domi- 
cile. But  such  facts  are  slight  evidence,  taken  into  consideration 
because  of  the  want  of  direct  or  decisive  proof ;  and  their  compe- 
tencv  depends  on  their  manifesting  his  own  intent  or  opinion  as 
to  his  residence,  not  that  of  the  omcers  of  taxation  or  election.*' 

Evidence  of  acts  is  not  confined  to  acts  contemporaneous  with 
the  alleged  change.    After  proof  of  actual  removal  or  of  declaju- 


1  See  Dapuy  t.  Warts,  63  N.  Y.  566.  661,  affi'g  64  Barb.  156. 

*  Heg^man  t.  Fox,  81  Barb.  476,  478. 

»  Oilman  y.  Gilman,  62  Me.  166.  Compare  Ennis  t.  Smith,  14  How.  IT.  S.  400, 421. 

^  Lougee  y.  Washburn,  16  N.  H.  184.  A  declaration  of  residence,  in  a  conreT- 
ancp,  is  not  conclusive,  unless  the  domicile  is  one  of  the  causes  of  the  contract.  Tilt- 
man  y.  Mosely,  14  La.  An.  Rep.  721. 

*  Oilman  y.  Oilman  (nbove). 

*  Dupuy  y.  Wuriz  (aboye).  The  "  intent  is  manifested  by  what  he  does,  and  by 
what  he  says  when  doing,  and  sometimes  as  significantly  by  what  be  omita  to  do  or 
to  say."    Thomas,  J.,  in  Cole  y.  Cheshire,  1  Qray,  444. 

^  Jennison  y.  Hapgood,  10  Pick.  99. 

*  Oreene  y.  Greene,  11  Pick.  410. 

*  Smith  V.  Croom,  7  Fla.  81,  158. 

"  Guier  y.  CDonnell,  1  Binn.  864  n. 

"  Hitt  y.  Crosby,  26  How.  Pr.  418. 

"  Lincoln  y.  Hapgood,  11  Mass.  860. 

"  See  Mann  y.  Clark,  88  Vt  61. 

»*  Hitt  y.  Crosby,  26  Mow,  Pr.  418. 

"  If  the  law  of  the  foreign  State  does  not,  like  the  law  of  the  /ort/m,  impose  taxes 
on  personalty  merely  upon  residence,  it  is  for  the  adyerse  party  to  show  the  law  in 
order  to  render  eyioence  of  haying  paid  taxes  in  the  other  State  incompetent  Ha- 
lett  y.  Hulett,  87  Vt.  681,  687. 

'*  Thns,  if  the  re^sterinji:  officers  haye  no  authority  to  register  a  yoter,  except  on 
his  application,  their  testimony,  that  they  decided  him  to  bo  an  inhabitant  and  reg- 
istered him,  is  incompetent  without  eyidence  that  he  requested  it  Fisk  y.  Chester, 
6  Gray  (Mass.)  606. 
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tions  of  intent  to  remove,  it  is  competent  to  prove  th*e  character 
of  the  sojourn  at  either  place.^ 

It  is  said  that  intent  must  be  proved  by  very  satiBfactorj  evi- 
dence,' especially  when  the  change  is  to  a  foreign  country,*  but 
this  requirement  varies  according  to  the  transitory  or  settled 
habits  of  the  person. 

IX-  Wills. 

58.  Presumptions^  and  Burden  of  Proof  as  to  Intestacy.'] — 
The  law  never  presumes  a  will*  in  the  absence  of  all  evidence; 
and  in  trying  the  title  of  an  heir,  it  is  not  necessary  for  him  to 
show  that  his  ancestor  died  intestate.  The  intestacy  is  presumed 
until  the  contranr  appears.*  And  mere  existence  oi  a  will  being 
shown,  the  law  does  not  presume  that  it  was  a  will  of  real  as  well 
as  of  personal  property.* 

59.  Domestic  Will  proved  by  producing  probate.'] — A  will  is  put 
in  evidence  bv  showing  it  to  have  been  duly  proved^  in  the  probate 
or  other  comj)etent  court  within  the  State;  and  the  mode  of  due  pro- 
bate depends  on  the  statutes  of  the  State,  wliich  should  be  careful- 
ly consulted.  This  is  now  usually  the  primary  and  exclusive  mode 
of  proving  a  domestic  will,  or  a  devise  of  lands  within  the  State. 
Under  a  statute  which  allows  the  record,  or  an  exemplification  of 
the  record,  to  be  received  in  evidence  the  same  as  the  original," 
the  whole  record  must  be  presented  or  exemplified, — that  is,  the 
record  of  the  proofs,^  as  well  as  of  the  will  itself.**  The  original 
record  of  the  surrogate  is  equally  competent ;  **  and,  independent 

«  See  WilBon  t.  Terry,  11  Allen  ^Mass.)  208 ;  Crawford  v.  Wilson,  4  Barb.  628. 
So,  to  aho-w  that  a  removal  before  suit  brought  Wiis  with  intent  to  take  up  a  domi- 
cile, evidence  is  competent  that  it  was  continued  after  so  brought,  and  down  to  the 
time  of  trial ;  for  these  facta,  although  occurring  pending  the  ocUon,  are  compe- 
tent as  throwing  light  upon  the  character  of  the  previous  fact  Hulett  v.  Unlett,  87 
Yt  581,  6BC. 

*  Donaldson  t.  McClure,  80  Scotch  Sees.  Cas.  2d  ser.  807,  821,  iffi'd  m  8  MeC^. 
862. 

'  MoorhoQse  y  Xord,  10  Ho.  of  L.  288. 

*  Duke  of  Cumberland  v.  Graves,  9  Barb.  696,  606. 

*  8  Washb.  R.  P.  18  (87).  Because  it  is  the  negative  (Lyon  y.  Eaiu,  86  m.  868); 
and  because  the  liw  entitles  heirs  to  rest  on  the  right  of  inheritance  until  a  will  is 
proved.    DelafielJ  y.  Parish,  26  N.  Y.  9. 

*  Duke  of  Cumberland  t.  Graves  (above).  The  contrary  held  after  probate,  in 
Stevenson  v.  Hiddleson,  18  B.  Monr.  (Ky.)  299. 

*  A  copy  of  the  decree  of  probate,  not  the  mere  certificate  of  the  clerk  that  tbe 
will  has  been  prove:!,  la  the  proper  evidence.  Creasy  v.  Alverson,  43  Mo.  13.  At 
common  law,  the  vrill  itself  is  the  primary  evidence  as  to  lands;  the  probate  the 
primary  and  exclusive  evidence  ss  to  personalty. 

*  2  N.  Y.  R.  8.  68,  §  16;  L.  1850,  c.  94;  L.  1861,  o.  12 ;  bat  c(mtra  in  N.  Y.  es  to 
wills  p'oved  before  1830.  L.  1871,  c.  861.  In  Pennsylvania,  probat3  without  the 
proofs  is  held  prima  faeU  evidence.     Kenyon  v.  Stewart,  44  Penn.  St.  188. 

'  Including  the  swornpetition,  if  any.    Bolton  v.  Jacks,  6  Robt.  166. 

*  MorrU  v.  Keyes,  1  Hill,  640;  Caw  v.  Robertson,  6  N.  Y.  125 ;  Ackley  v.  Dy- 
gert,  83  Barb.  176 ;  Marr  v.  GUliam,  1  Coldw.  488,  512;  Bright  r.  White,  8  Mo.  422, 
427. 

"  £lden  t.  Keddell  8  Eart,  187. 
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of  statute,  would  be  bo  on  proof  that  the  original  will  was  lost.* 
If  from  the  record,  including  the  sworn  petition  for  probate,  if 
one  was  presented,  jurisdiction  appears  on  the  face  of  the  pro- 
ceedings, the  authority  for  record  is  prima  fade  established,  and 
the  win  and  record  are  admissible  m  evidence  without  further 
proof  aliunde?  If  it  affirmatively  appear  by  them  that  the  will 
was  not  duly  proved, — as,  for  instance,  where  it  was  admitted  on 
the  oath  of  one  of  the  subscribing  witnesses,  without  accounting 
for  the  others, — the  probate  is  not  evidence.'  The  proofs  are, 
however,  required  onlv  for  authentication ;  they  do  not  become 
evidence  in  the  cause  for  other  purposes.*  Witnout  the  probate, 
the  will  itself  as  a  title  to  property,  or  as  giving  a  right  to  the 
executor  or  administrator  to  sue,  cannot  be  received  in  evi- 
dence.* 

60.  Decree  of  Probate  Courts  how  far  conclusive.'] — The  decree 
of  a  surrogate  having  jurisdiction  of  the  subject,  declaring  a  will  of 
personalty  duly  executed,  is  conclusive  evidence  thereof,  against  all 
the  world,  in  a  collateral  action,  as  to  personalty.*  But  as  to  real 
property  the  probate  of  a  will  containing  a  devise  was  not,  at  com- 
mon law,  anv  evidence  whatever  of  its  execution;  and  the  American 
statutes  mating  it  competent  evidence  do  not,  without  express  lan- 
guage or  necessary  implication,  have  the  effect  to  make  it  conclu- 
sive, but  only  prima  facie  evidence.  The  effect  of  the  probate, 
whether  conclusive  (as  it  always  is  as  to  personalty,  and  under 
some  statutes  is  as  to  realty),  or  primal  fade  (as  usually  in  respect 
to  realty),  extends  to  all  points  peculiar  to  the  testamentary  act, 
and  which  were  necessarily  determined,  including  the  capacity  of 
the  testator,  in  respect  of  age,'  coverture  or  non-coverture,®  sound- 
ness of  mind,*  the  form  and  mode  of  execution,^*  the  competency 
of  witnesses,"  and  the  weight  of  the  evidence  upon  these  points.^ 


'  Jackson  v.  Lacett,  2  Cal.  363. 

•  Bolton  V.  Jacks,  6  Robt.  166.  As  to  presnmptions  in  favor  of  due  notice,  Ac, 
860  Marcy  v.  Marcy,  6  Mete.  (Mass.)  860 ;  Bolton  v.  Brewster,  82  Barb.  389. 

'  Staring  v.  Bowen,  6  Barb.  109.  And  see  Thompson  v.  Tliompson,  9  Penn.  8t 
234.  Contra,  Telford  v.  Barney,  1  Greene  (Iowa),  576;  Stevenson  v.  Huddleson,  18 
B.  Monr.  (Ky.)  299. 

<  Nichols  V.  Romaine,  8  Abb.  Pr.  122. 
.       »  Graham  v.  Whitely,  26  N.  J.  L.  264 ;  Thorn  v.  Shiel,  16  Abb.  Pr.  N.  S.  81 ;  1 
Whart.  Ev.  Y8,  §  66,  and  cases  cited.     And  see  Broderick's  Will,  21  Wall.  508. 

•  Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y.  (2  Seld.)  190 ;  Matter  of  Kellum,  60 
Id.  298;  Colton  v.  Ross,  2  Paige,  896;  Muir  v.  Trustees  of  Leake  A  Watte  Orphaa 
Honse,  8  Barb.  Ch.  477.  See  also  Clark  v.  Bogardus,  4  Paige,  623.  This  is  so  at 
common  law,  and  also  by  express  statutes  usual  in  the  American  States. 

^  Howard  v.  Moot,  64  N.  Y.  262,  offi'g  2  Hun,  476.  Otherwise  where  the  age  for 
devising  real  property  was  not  necessarily  determined.  Dickenson  v.  Hayes,  81 
Conn.  417. 

•  Cassels  v.  Vernon,  6  Mas.  882 ;  and  see  Pioqaet  v.  Swan,  4  Mas.  448. 

•  Piiplin  V.  Hawke,  8  N.  H.  124 ;  Osgood  v.  Breed,  12  Mass.  681. 
"  Vanderpoel  v.  Van  Valkenburgh  (above). 

"  Fortune  v.  Buck,  28  Conn.  1. 

»  Holliday  v.  Ward,  19  Penn.  St.  490 ;  Holman  v.  Riddle,  8  Ohio  St.  884 ;  Jour- 
den  V.  Meier,  81  Mo,  40;  Taylor  v.  BurnaideB,  1  Gratt  (Va.)  166.    Contra,  Ferguson 
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It  is  also  evidence  conclusive  or  prima  facie^  as  the  case  may  be, 
in  respect  to  the  contents  of  the  will,  except  that  for  the  pur- 
poses of  construction  or  interpretation,  so  far  as  that  may  appear 
from  the  grammatical  skill  or  the  accuracy  of  the  writer  in  punc- 
tuation, parenthetical  clauses,  mode  of  writing,  and  the  like,  which 
are  never  perfectly  reproduced  in  a  copy,  the  court  may,  even 
when  the  probate  is  conclusive,  examine  tlie  original,^  and  for  this 
purpose  production  of  the  original  may  be  compelled  by*  subpoena 
duces  tecum*  The  probate,  however,  does  not  determine  the 
legality  of  the  dispositions  of  the  will.  In  those  States  where  the 
probate  is  only  prima  facie  evidence  as  to  realty,  it  may  be  im- 
peached by  evidence  to  the  contrary  as  to  capacity  or  execution,  or 
on  the  weight  of  evidence,*  even  by  parties  who  were  parties  to  the 
probate  proceedings/  Where  prooate  would  not  be  conclusive 
m  favor  of  a  will,  a  decree  of  the  probate  court  rejecting  the  will 
is  not  conclusive  furainst  it.*  Where  probate  would  be  conclusive 
in  its  favor,  rejection  is  conclusive  against  it.*  In  any  case,  the 
jurisdiction,  over  the  subject,  of  the  surrogate  whose  decree  is  pro- 
duced may  be  impeached,  and  in  a  case  of  personal  property 
where  this  is  done,  as  well  as  in  all  cases  of  real  property,  the 
validity  of  the  will  may  be  questioned.'' 

61.  Formxdities  of  Execution. — ^When  proof  of  execution  is 
necessary,  it  must  appear,  1.  That  the  will  was  subscribed  by  the 
testator,  at  the  end ;  that  is  to  say,  after,  and  in  reasonable  prox- 
imity to  the  last  clause ;  2.  That  it  was  subscribed  by  the  testator 
in  the  presence  of  each  of  at  least  two  witnesses,  or  that  it  was 
acknowledged  by  him  to  have  been  made,  to  each  of  such  attest- 
ing witnesses,  or  to  such  of  them  as  were  not  present  at  the  mail- 
ing of  the  subscription ;  3.  That  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowledging  the  same, — or  both,  if 
subscribed  in  presence  of  one  and  acknowledged  after  subscrip- 
tion to  the  other, — he  declared  in  the  presence  of  both  witnesses, 
or  in  the  presence  of  each,  that  the  mstniment  was  his  will ;  *!. 
That  each  of  at  least  two  such  witnesses  signed  his  name  as  a 


T.  llnntpr,  7  I1L  (2  Gilm.)  657 ;  Hale  y.  Monroe,  28  Md.  98.     See  also,  as  to  probnto 
by  les3  than  the  statatory  number  of  witnessea,  paragraph  69,  note  8. 

*  1  Wma.  £xr.  6th  Am.  ed.  637,  n.  citiDg  Manning  y.  Purcell,  24  L.  J.  Ch.  623,  n. 
3  BedH  on  W.  62  (8)  and  n. 

*  See  Eenyon  y.  Stewart^  44  Penn.  St.  179,  nnlesa  dopositcd  in  the  probate  coart, 
pnrsoant  to  Inw.     Randall  y.  Hodges,  3  Bland  (Md.)  477. 

*  See  Staring  y.  Bowen,  6  Barb.  109 ;  Rowland  y.  Evans,  6  Penn.  St.  436  ;  Holli- 
day  y.  Ward,  19  Id.  490;  Kenyon  y.  Stewart,  44  Id  179.  The  opposin;;  party  may 
cyen  show  statements  inado  out  of  coort  by  one  of  the  subscribing  witnesses,  in  order 
to  contradict  the  statements  of  such  witness  in  the  record  of  the  proofs  before  the 
surrogate,  as  to  the  duo  execution  of  the  will.  Otterson  y.  Hofford,  36  N.  J.  (7  Yroom) 
129,  a.  a  13  Am.  R.  429.    See  note  8  (below). 

*  Bocrardus  y.  Clark,  4  Paige,  623. 

*  Smith  y.  Bonsall,  5  Rawlo  (Penn.)  80. 

*  Pioquet  y.  Swan.  4  Mas.  461. 

'  Bedt  Surr.  Pr.  119;  Code  of  1877,  §  2473. 
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witness  at  the  end  of  the  will,  at  the  testator's  request.  Any  of 
the  acts  thus  required  of  the  testator  may  bo  done  by  another,  in 
his  presence  ana  by  his  direction  or  maniiested  approvid :  and  the 
order  in  which  they  are  to  be  done  is  not  material,  except  that 
the  testator  mnst  subscribe  before  the  witnesses  do.^  On  a  trial 
in  an  action  at  law,  the  execution  may  be  proved  by  one  witness, 
if  he  is  able  to  prove  perfect  execution ;'  but  if  he  can  only  prove 
his  own  signature,  the  other  witnesses,  if  living,  must  be  pro- 
duced, or,  if  they  are  dead,  their  handwriting  and  that  of  the  tes- 
tator must  be  proved;  and  it  is  then  a  question  of  fact,  whether, 
under  all  the  circumstances,  all  the  requisites  of  the  statute  are 
to  be  deemed  complied  with,"  The  testimony  of  the  subscribing 
witnesses,  whether  in  support  of  or  against  the  will,  is  not  con- 
clusive, but  is  liable  to  oe  rebutted  by  other  evidence,  either 
direct  or  circumstantial/  But  the  rebutting  proof  should  be 
clear.'  The  signature  of  a  deceased  witness  to  a  full  attestation 
clause  is  not  done  enough,  against  the  positive  testimony  of  a 
surviving  witness.*  But  a  full  attestation  clause  may  after  the 
lapse  of  time  be  enough  as  against  the  entire  forgetfulness  of  the 
witnesses.''  The  subscribing  witnesses  are  subject  to  same  rules 
as  to  contradiction  and  impeachment  as  other  witnesses.®  The 
conduct  and  declarations  of  the  testator  at  the  time  of  the  execu- 
tion are  competent  upon  the  question  of  execution,  and  its  intelli- 
gence and  freedom,  oecause  a  part  of  the  res  gestm;  but  his  pre- 
vious or  subsequent  conduct  and  declarations  are  not  competent 
upon  this  question,*  except  within  the  limits  below  stated  as  to 


*  These  rules,  which  state  the  rcqnidtes  under  the  New  York  statute,  ore  from 
Redf.  Surr.  Pr.  76.     The  statutes  in  the  various  States  vary  more  or  less. 

*  Cornwall  v.  Woolcy,  1  Abb.  Ct.  App.  Bee.  441.  Otherwise,  perhaps,  in  an  ac- 
tion in  equity  tu  establish  the  will.  Thornton  v.  Thornton,  89  Vt.  122,  &  c.  6  Am. 
L.  Reg.  N.  8.  841. 

*  Jackson  v.  Le  Grange,  19  John?.  886;  Jackson  r.  Vickory,  1  Wend.  406. 

*  Orser  v.  Orser,  24  S".  Y.  51 ;  Theological  Seminary  of  Auburn  v.  Calhoun,  25 
N.  Y.  422,  reVg  88  Barb.  148  ;  s.  p.  Peck  v.  Cary,  27  N.  Y.  9,  affi'g  88  Barb.  77;  and 
sec  25  N.  Y.  425,  note,  and  cases  cited. 

*  Redf.  Suit.  Pr.  98. 

*  Orser  v.  Orser  (above). 

*  Nelson  t.  McGiffert,  8  Barb.  Ch.  168. 

■  Peebles  v.  Case,  2  Bradf.  226 ;  Losee  v.  Loeee,  2  Hill,  609.  And  as  to  weight  of 
testimony,  see  Thornton  y.  Thornton,  89  Vt.  122,  s,  c.  0  Am.  L.  Reg.  N.  S.  841; 
Stevens  v.  Van  Cleve,  4  Wash.  C.  Ct.  262;  Turner  v.  Checseman,  15  N.  J.  Eq.  248 
But  evidence  of  the  bad  character  of  a  deceased  snbscribing  witness  is  not  admissible. 
Boy  Ian  ads.  Meeker,  4  Dutclier,  276.  Whether  his  declarations  cf  opinion  as  to  the 
insanity  cf  testator  are  admissible,  compare  Scribner  t.  Crane,  2  Pai«2:o,  147;  Baxter 
V.  Abbolt,  7  Gray  (Mass.)  71 ;  Beaubien  v.  Cicotte,  12  Mich.  459.  The  party  calling 
the  subscribing  witness  to  support  the  will,  may  impeach  his  testimony  u:ifavorable 
to  the  will,  by  proof  of  his  declarations  of  fact  in  its  favor,  thougli  not  by  declara.- 
tions  of  contrary  opinion,  nor  by  attacking  his  veracity  generally.  Thornton  t. 
Thornton  (above).  Compnre  Fulton  Bank  v.  Stafford,  2  Wend.  483 ;  and.  as  to  ooa- 
trary  opinions,  Schell  v.  Plumb,  65  N.  Y.  692.  affi'g  16  Abb.  Pr.  N.  8.  19. 

•Waterman  v.  Whitney,  11  N.  Y.  172;  Boylan  ads.  Meeker  (above).  Compare 
Bugden  V.  Ld.  St.  Leonards,  L.  R.  1  Prob.  Tiv.  154.  2-.:7. 
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mental  capacity  and  nndne  inflnence.^  Proof  of  dne  exectition 
raiBes  a  sumcient  presumption  of  knowledge  of  the  contents,  un- 
less circumstances  of  suspicion  exist, — ^fop  instance,  where  the 
will  was  drawn  up  by  a  devisee.  In  such  case  he  must  give 
dfSrmative  evidence  that  the  testator  knew  its  contents,  and  that 
it  expressed  his  real  intentions.  Any  evidence  is  sufficient  which 
shows  that  he  had  full  knowled^  oi  the  contents,  and  executed 
it  freely  and  without  undue  influence.'  So  where  the  testator  is 
shown  to  be  unable  to  read,  there  should  be  some  evidence  that 
he  knew  its  contenta  The  will  cannot  be  shown  to  be  void  by 
parol  proof  that  dispositions  which  the  testator  directed  to  be  in- 
serted were  omittea  by  the  mistake  of  the  scrivener.  For  the 
purpose  of  determining  the  genuineness  of  the  will,  the  circum- 
stances attending  its  production,  the  history  of  its  custody,  and 
the  declarations  of  its  custodian  made  during  the  custody,  are 
competent.'  The  genuineness  of  signatures  may  be  proved  by 
the  opinion  of  any  witness  who  has  at  any  time  seen  the  person 
write,  or  who  has  received  documents  purporting  to  be  written 
by  the  person,  in  answer  to  documents  written  by  himself,  or 
under  his  authority,  and  addressed  to  the  person,  or  to  whom,  in 
the  ordinary  course  of  business,  documents  purporting  to  be 
written  by  the  person  have  been  habitually  submitted.*  But  it 
cannot  be  proved  by  the  opinion  of  an  expert,  unless  he  is 
acquainted  with  the  handwriting,  nor  can  his  opinion  be  re- 
ceived on  a  comparison  of  handwritings,  unless  the  signature 
product  is  attached  to  papers  otherwise  in  evidence,  and  mate- 
rial to  the  issue,  or  admitted  to  be  genuine.'  Photographic  copies 
of  a  signature  are  not  admissible  to  aid  the  expert.'^ 

62.  Tesiamentary  Capacity  J] — The  burden  of  proving  to  the 
satisfaction  of  the  court  that  the  paper  in  question  does  declare 
the  will  of  the  deceased,  and  that  tne  supposed  testator  was,  at 
the  time  of  making  and  publishing  the  document  propounded 
i«  his  will,  of  Botmland  d&posing  mind  and  memory,"  is  on  the 

1  PanertphB  SS  sod  70.  And  except,  perliaps,  if  part  of  the  rei  gttim  of  bis 
custody  ox  the  wiU  (see  paragraph  76,  note  9,  below),  or  to  rebut  evidence  impeach- 
injr  the  genuinenese  of  the  signature  (Taylor  Will  Care,  10  Abb.  Pr.  N.  S.  806),  or 
-where  the  declarations  are  offsKd  to  support  or  rebut  evidence  of  his  ignorance  of 
its  contents  (Davis  v.  Ros;era,  1  Uonst  44;  Bed!  on  Wills,  K67). 

*  Lake  v.  Ranney,  SS^rb.  4i^,  and  cases  cited ;  see  Harrison  v.  Boiran,  8  WasK 
G.  Ct  580 ;  Comstock  v.  Hadlyme,  8  Conn.  254. 

*  Boylan  ads.  Meeker,  4  Dvteher,  276,  s.  p.  Nezsen  t.  Nezsen,  8  Abb.  Ct.  App. 
Dec.  860.  Subject,  however,  to  the  professional  privilege,  if  any  exist  Taylor  Will 
Case,  10  Abb.  Pr.  N.  8.  800.  See  N.  Y.  Code  Civ.  Pro.  §§  888-^36 ;  8  Wall.  176, 
192;  Redf.  Surr.  Pr.  101. 

*  See  pp.  898-7  of  this  voi 

■  This  is  the  New  York  rule.  Johnson  v.  Hicks,  1  Lans.  160,  162.  The  EngHsh 
rule  allows  irrelevant  documents  to  be  proved  and  submitted  to  the  jury  for  purpose 
of  comparison.    Steph.  art.  62 ;  1  Greem.  §  681. 

*  Taylor  WUl  Ciise,  10  Abb.  Pr,  N.  8. 800. 
^  As  to  age,  see  paragraphs  27-80. 

*  For  the  test  in  case  of  delusion,  see  Banks  v.  Ooodfellow,  L.  R.  tt  Q.  B.  649 ; 
Van  GuysBng  v.  Yan  iLeuren,  86  N.  Y.  70;  Clapp  v.  Fullerton,  84  Id.  190 ;  Bonard 
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party  undertaking  to  establi&h  the  will ;  and  this  burden  is  not 
shifted  during  the  progress  of  the  trial,  and  is  not  removed  by 
proof  of  the  tormal  execution  of  the  will  and  the  testamentary 
competency,  by  the  attesting^  witnesses,  but  remains  with  the 
party  setting  up  the  will.^  The  ordinary  presumption  of  sanity 
does  not  alone  suffice  to  dispense  with  all  evidence  on  the  point. 
Slight  evidence,  however,  is  sufficient  to  go  to  the  jury.* 

After  the  formal  and  usually  slight  evidence  of  mental 
capacity  has  been  given,  if  evidence  to  the  contrary  is  adduced 
by  those  resisting  the  will,  it  is  in  the  discretion  of  the  court,  if 
not  a  matter  of  right,  that  the  party  alleging  the  will  may  give 
cumulative  evidence  of  capacity,  &c.,  in  rebuttal.'  Evidence 
that  incapacity  of  a  continuing  nature  previously  existed  (within 
reasonable  limit  of  time),  is  sufficient  to  raise  a  presumption  of 
its  existence  at  the  time  of  execution,  which  must  be  rebutted 
by  affirmative  evidence.*  Evidence  of  the  existence  of  such  in- 
capacity, at  a  time  subsequent  to  the  execution  of  the  will,  is 
competent  in  case  of  idiocy,  and  is  competent  in  other  cases  if 
sufficiently  near  in  point  of  time  to  raise  a  presumption  (in  con- 
nection with  other  evidence,  and  when  the  nature  of  the  defect 
is  considered)  that  it  existed  at  the  time  of  execution ;  but  is  not 
competent  except  on  that  ground.' 

A  general  or  continuing  insanity  having  been  shown  within  a 
reasonable  time  prior  to  the  act,  the  burden  is  thrown  upon  the 
other  party  to  show  a  lucid  interval  at  the  time  of  the  act.*  Evi- 
dence of  cessation  of  the  symptoms  is  not  enough,  but  there 
must  be  evidence  of  sufficient  restoration  to  act  intelligently  and 


Win  Case,  16  Abb.  ?r.  N.  S.  128;  IhiDham'8  Appeal,  27  Conn.  192;  Bonghton  y. 
Enigbt,  L.  K.  Frob.  A  D.  64,  68;  DufiSeld  v.  Morris,  2  Uarr.  (Del.)  876;  Stack- 
house  Y.  Horton.  15  N.  J.  £q.  202;  Redf.  Am.  Cas.  on  L.  of  Wills,  884.  For  the 
tost  in  case  of  imbecility  or  mental  weakness,  see  Delafield  y.  Parish,  26  N.  Y.  9,  27, 
29,  oyerruling  Stewart  y.  Lispenard,  26  Wend.  225.  Whether  it  be  deemed  that  a 
will  requires  greater  capacity  than  a  contract  (as  said  in  Bou^hton  y.  Knight,  aboye, 
which  is  usuaUy  sound  as  to  mere  question  of  mental  capacity),  or  that  a  contract 
requires  greater  cnpacity  than  a  will  (as  said  in  Harrison  y.  Rowan,  8  Wash.  (7.  Cl. 
686;  KlDne  y.  Einne,  O^Conn.  102;  Cooyerse  y.  Conyerse,  21  Vt  168,  which  may  be 
true  on  a  question  of  weakness  in  case  of  uodne  influence),  the  question  whether 
testator  had  capacity  for  contracts  or  other  transactions,  civil  or  criminal,  is  not 
relevant,  except  so  far  as  the  foots  adduced  show  testamentary  incapacity  or  susoepU 
ibilitv  to  undue  influence.    See  Dew  y.  Clark,  1  Hagg.  £c.  811. 

»  Delafield  y.  Parish  (aboye);  Redf.  Ara.  Tas.  on  L.  of  Wills,  4.  Contra,  Id.  28, 
and  lliggins  y.  Carlton,  28  Md.  116.  As  to  the  right  to  open  and  close,  see  lirooks 
y.  Barrett,  7  Pick.  94;  Comstock  y.  Hadlyme,  8  Conn.  264;  Taylor  Will  Case,  10 
Abb.  Pr.  N.  8.  SOO. 

*  Id. ;  and  1  Wms.  on  Ezra.  6th  Am.  ed.  24-80,  and .  notes  reviewing  conflicting 
cases. 

s  Taylor  WiU  Case,  10  Abb.  Pr.  N  S.  800 ;  and  see  Redl  Am.  Cas.  on  L.  of 
WiUs,  82. 

^  See  Clark  y.  Fisher,  1  Paige,  171,  and  cases  cited ;  and  Smith  y.  Tcbbett,  L.  R. 
1  P.  &  D.  898. 

*  Stevens  y.  Van  Cleye,  4  Wash.  C.  Ct.  262.  Compare  Terry  y.  Buffington,  11 
Geo.  842. 

*  Dicken  v.  Johnson,  7  Oeo.  488,  and  cases  cited. 
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freely.^  The  reasonableness  and  good  sense  of  the  will  itself,' 
and  the  mode  in  which  it  was  executed,'  are  competent  evidence 
of  the  existence  of  a  lucid  interval  when  it  was  made.  In  the 
cafie  of  drunkenness,  the  evidence  must  be  directed  to  the  partic- 
ular moment,  so  as  to  show  that  the  testator  was  so  excited  by 
liquor,  or  so  conducted  himself  during  the  act,  aa  to  bo  at  the 
moment  legally  disqualified ;  *  or  there  must  be  evidence  of  con- 
firmed derangement  caused  by  habitual  indulgence.*  The  fact  of 
being  deaf  and  dumb  does  not  now  raise  a  legal  presumption  of 
mental  incapacity  ;•  but  necessitates  stricter  proof  of  open  dealing 
and  intelligent  assent.     Old  age  alone  does  not  incapacitate.'' 

G3.  Conditct  and  Declarations  of  Testator.'] — On  the  question 
of  mental  condition,  whether  raised  as  to  unsoundness  or  undue 
influence,  the  conduct  and  declarations  of  the  testator,  both  be- 
fore and  after  execution,  are  competent  to  show  capacity  or  in- 
capacity, if  they  tend  to  show  its  existence  at  the  time  of  execu- 
tion,® but  not  otherwise.*  A  sudden  change  to  excentric  and 
peculiar  habits  is  eo^nt  evidence  of  insanity.*®  Suicide  is  not 
conclusive  evidence  of  insanity."  The  testator's  correspondence, 
his  manner  of  conducting  business,  &c.,  are  competent.^  The 
fact  that  others  dealt  with  him  as  sound  or  unsound  of  mind,  is 
competent  when  adduced  merely  to  lay  a  foundation  for  evidence 
of  tne  manner  in  which  he  received  such  treatment,  but  not 
otherwise.^ 

His  declarations,  if  not  part  of  the  res  gestm  of  execution, 
must  be  offered  not  as  his  statement  of  facts  of  fraud  or  undue 
influence,  for  in  this  respect  they  are  hearsay  and  incompetent, 
but  as  statements  which,  independent  of  their  truth  or  falsity, 
disclose  his  state  of  mind,  strength  or  weakness  of  will,  inde- 
pendence or  infirmity  of  purpose,  capacity  or  imbecility.    What 


>  Lucas  T.  PanoDS,  27  Geo.  093;  Boyd  y.  Eby,  8  Watta  (Penn.)  66;  Ex  parte 
Holyland,  11  Ves.  JO. 

'  Cartwright  t.  Cartwright,  1  PhilUm.  90,  as  qualified  in  Banks  y.  Goodfellov,  L. 
R.  5  Q.  B.  549,  and  Oombault  v.  Pub.  Admr.  4  Bradf.  226. 

*  H&U  T.  Warren,  9  Ves.  605,  b.  o.  EweU's  Caaea,  702. 

*  Peck  V.  Cary.  27  N.  Y.  9. 

»  Gardner  v.  Gardner,  22  Wend.  626. 

*  Christmas  y.  Mitchell,  8  Ired.  Eq.  636, 641. 
'  Collins  y.  Townley.  21  N.  J.  Eq.  853. 

'  Boylan  ads.  Meeker,  4  Dutcher,  274. 

»  Einne  v.  Kinne,  9  Conn.  104. 

!•  Lucas  T.  Parsons,  27  Geo.  693. 

"  Bro«iks  T.  Barrett,  7  Pick.  94;  and  see  Barrows  y.  Burrows,  1  Hagz.  109,  146. 

»  Harper  y.  Harper,  1  N.  Y.  Supm.  Ct.  (T.  &  C.)  851 ;  s.  p.  United  Slates  v. 
Sharp,  1  Pet.  O.  Ct  118;  Irish  y.  Smith,  8  Serg.  St  R.  678. 

''Thus  letters  written  to  him,  eyen  by  persons  since  deceased,  are  not  eompetent 
evidence  ns  to  bis  mental  sonndnesfl,  unless  his  conduct  in  reference  thereto  is  shown. 
The  fiu;t  that  they  werefbnnd  in  his  possession  is  not  enough.  Doe  d.  Wright  y. 
Tstham,  6  Clark  <fc  F.  670;  7  Ad.  <k  E.  813.  But  a  witness  may  testify  that  he  was 
told  by  the  wife  in  the  husband^s  presence  that  he  did  not  attend  to  business,  he  was 
incapable, — and  that  he  said  nothing.    Irish  y.  Smith,  8  Serg.  ^  B.  578. 
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the  testator  said,  the  law  does  not  credit,  for  it  is  tmswom ;  but 
the  fact  that  he  said  it,  the  law  receives,  because  to  ascertain  his 
state  of  mind  we  must  hear  how  he  talked,  and  read  what  he 
wrote.  ELia  declaration  is  not  evidence  of  the  fact  declared,  but 
it  is  evidence  of  the  state  of  mind  from  which  the  declaration 
proceeded,^  With  this  purpose,  great  latitude  is  fdlowed  in  the 
admission  of  such  evidence.  The  rule  allows  previous  as  well  as 
subsequent  declarations  as  to  testamentary  intentions  to  be  received 
in  evidence.*  The  weight  of  the  declarations  depends  on  their  prox- 
imity in  point  of  time  to  the  act,  and  on  whether  they  were  before 
or  after  it.  Declarations  before  the  act  are  more  pregnant  of 
presumption  than  those  made  after  it;  and  a  state  of  weakness 
shown  to  exist  before  the  act,  being  prefeumed  to  continue,  affords 
more  influential  evidence  than  if  only  shown  to  exist  after  the  act, 
because  it  is  possible  that  the  wealmess  might  have  intervened.* 
Unreasonableness  of  a  will  is,  alone,  no  evioence  of  incapacity ; ' 
but  in  connection  with  evidence  of  mental  unsoundness,  or  of 
weakness  and  influence,  or  intoxication,  it  is  to  be  considered  in 
corroboration  or  rebuttal  of  those  allegations;  and,  in  such 
case,  evidence  of  the  situation  of  the  famify  and  property  is  com- 
petent for  the  purpose  of  throwing  light  upon  the  reasonableness 
of  the  will.'  In  proportion  as  the  will  departs  from  reasonable 
and  natural  division  of  the  estate,  evidence  of  mental  competency 
and  evidence  to  rebut  circumstances  tending  to  show  undue  influ- 
ence becomes  necessary. 

64.  Opinions  oa  to  mental  soundness,'] — On  the  question  of 
the  testator's  mental  cd,^2LQitj^2i,  Subscribing  witness  may  state  the 
opinion  which,  at  the  time  of  the  execution,  he  formed.  It  is 
not  necessary  that  he  should  first  state  the  facts  upon  which  he 
formed  this  impression.'^  The  fact  that  he  was  an  attesting  wit- 
ness gives  the  right  to  ask  his  opinion.  All  the  factfe  and  cir- 
cumstances seen  or  known  by  the  witness  at  the  time  may  be 
brought  out  on  direct  or  cross-examination ;  *  but  the  opinion  is 
not  excluded,  even  if  the  facts  engendering  it  havQ,  been  for- 
gotten.* 

An  Expert  ^  may  testify  directly  as  to  the  mental  capacity,  in 


«  Waterman  y.  Whitney,  UN.  Y.  157. 

*  Robinson  y.  Adams,  62  Me.  869,  b.  c.  16  Am.  R.  478. 

*  Tunison  y.  Tunison,  4  Bradf.  188;  Dennison's  Appeal,  29  Conn.  899;  Den  y. 
Vancleave,  5  N.  J.  L.  (2  South.)  689.  £yen  the  draft  of  a  former  will  more  or  less 
similar,  directed  or  approved,  thongli  not  executed  by  the  testator,  is  competent^ 
Thornton  v.  Thornton,  89  Vt.  122,  s.  o.  6  Am.  L.  Keg.  N.  S.  841. 

«  See  1  Redf.  on  Wills,  186-168,  548. 

■  Mundaj  y.  Ta3'lor,  7  Bush  (Ky.\  491 ;  Ross  y.  Christman,  1  Ired.  L.  209. 

*  Per  Walwobth.  Ch.,  Betts  y.  Jackson,  6  Wend.  176. 

*  Robinson  y.  Adams,  63  Me.  869,  s.  o.  16  Aia.  R.  478. 
•Id. 

*  Clapp  y.  Fnllertoni  84  5.  T.  190. 

^*  The  Question  whether  the  witness  is  an  expert  is  not  in  the  discretion  of  tb« 
Judge,  but  is  a  question  of  law  on  tbe  lacts  oonoeruing  qualifieations.    Bftzier  y.  Ab* 
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either  of  three  ways :  1.  If  he  had  adequate  opportnnities  of  per- 
sonal examination  of  the  testator,  he  may  state  his  opinion  positive- 
ly, based  upon  his  personal  knowledge  of  the  facts,  but  not  npon 
hearsay,^  nor  npon  conflicting  testimony  in  the  canse.^  2.  An  ex- 
pert who  has  heard  aU^  the  testimony  adduced  npon  the  trial 
Dearing  on  the  question,  may,  if  it  is  not  conflictmg,  give  his 
opinion  on  the  question,  what  the  facts  sworn  to,  if  true,  would 
indicate  as  to  the  mental  condition.^  8.  An  expert  may  bid  asked 
what  a  supposed  state  of  facts,  put  to  him  hypothetically,  but 
corrosponomg  in  details  to  the  facts  already  in  evidence,  would 
indicate  as  to  the  mental  condition.'  When  the  evidence  involves 
conflict,  the  opinion,  if  not  based  wholly  on  personal  examination, 
should  be  drawn'  out  by  an  hypothetical  question,  having  refer- 
ence to  the  facts  in  evidence  on  one  side  or  both,  or  on  each  side 
separately/  The  expert  is  not  to  be  substituted  for  the  jury ; 
but  so  lonff  as  the  question  is  framed  according  to  the  principles 
here  stated,  it  can  be  no  objection  to  it  that  the  issue  and  the 
other  evidence  is  such  that  the  question  to  be  submitted  to  the 
jury  must  call  for  the  same  answer.  An  expert  mav  also,  within 
limits  not  very  well  defined,  be  asked  general  questions  upon  the 
laws  of  mental  dieorder,  decay,  or  imperfect  development,  rele- 
vant to  the  case,  or  upon  the  consistency  with  each  other  of  al- 
leged symptoms,  for  tne  purpose  of  enhancing  the  qualifications 
of  the  court  or  jury  to  weigh  and  apply  the  evidence ;  and,  on 
cross-examination,  he  may  be  interrogated  generally  for  the  pur- 
pose of  testing  his  qualincations.'' 

An  Ordinary  witness  (that  is  to  say,  any  witness  other  than 
an  expert  or  subscribing  witness)  may  testify  to  facts  and  cir- 
<»mistance8  within  his  own  knowledge  bearing  on  the  question  of 
mental  capacity ;  and  after  he  has  stated  them,  if  they  show  reason- 
able means  of  forming  an  impression,^  he  may  be  asked,  either  on 


bott^  7  Ortty  (Mass.)  71.  An  educated,  practising  physician,  who  attended  the  testa- 
tor, is  competent,  thoug'h  not  specially  converaant  with  tnaanity ;  and,  in  a  case  of 
gradoal  decay,  the  family  phycdcian'a  opinion  is  more  cogent  than  that  of  a  stranger 
who  is  A  specialists    Id. 

>  The  better  opinion  is  that,  imder  this  mle,  a  medical  witness  most  g^re  the  facts 
on  which  his  opioion  is  founded,  in  connection  with  his  opinion.  If  thoM  facts  npce»- 
earily  include  ufonnation  given  him  by  the  attendants  of  the  patient,  his  opinitm  ij 
not  competent,  for  those  communications  are  hearsay.  Heald  t.  Thing,  46  Me.  896, 
a.  p.  Wetherbee  ▼.  Wetherbee,  88  Vr.  454. 

«  Woodbury  v.  Obear,  7  Gray  (Mass.)  467,  471. 

*  People  Y.  Sanchez,  22  N.  Y.  147,  154. 

^  Kedf.  Surr.  Pr.  103;  People  T.  Lake,  12  N.  Y.  858;  Commonw.  r.  Rogers,  7 
Mete.  600. 

»  Bonard's  WiB,  16  Abb.  Pr.  IT.  S.  128. 

*  Woodbury  y.  Obear  (aboye).  This  is  the  better  mode  of  inquiry  than  referring 
to  the  testimony.     Bee  Dexter  y.  Hall,  15  Wall.  14,  26. 

*  The  principal  elements  of  quali6cation,  apart  A^m  personal  examination  of  the 
testator,  are  Imowledge  of  the  subject  of  mental  disorder,  experience  in  dealing  with 
it,  freedom  from  any  peculiar  abstract  theory,  and  from  conceits  The  fact  of  receir* 
iz^  large  compensation  for  testifying  is  not  in  Itself  derogatory  to  the  witnea  <.  Peo- 
ple y.  Montgomery,  13  Abb.  Pr.*N.  S.  209. 

*  An  opinion  of  an  ordinary  wiiness  is  competent  in  connection  with  the  facts  ob- 
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direct  or  cross-ezaminatioiiy  the  imprefision  as  to  mental  sonnd- 
ness  made  on  his  mind  at  the  time  b^  the  acts  and  declarations 
of  the  testator  to  which  he  has  testified,  and  may  characterize 
them  as  rational  or  irrational ;  ^  bnt  he  cannot  express  an  opinion 
on  the  general  question,  whether  the  mind  of  the  testator  was 
soxmd  or  unsound,'  nor  testify  to  his  opinion,  or  to  impressions 
made  upon  his  mind,  independently  oi  stating  the  facts  and  cir- 
cumstances.' Nor  can  he  be  asked  the  broad  question  whether 
the  testator  was  of  sound  and  disposing  mind,  or  its  equiva- 
lent in  any  form.  The  question  must  be  so  framed  as  not  to  em- 
brace the  law  of  the  case.^  But  where  the  alleged  incapacity 
is  imbecility,  as  distinguished  from  delusion,  such  a  witness 
may  be  asked  to  state  the  character  of  the  testator  in  respect  to 
decision  and  independence,  and  whether  he  appeared  capable  of 
attending  to  business,'^ — ^all  such  statements  being  preceaed  by  a 
statement  of  the  facts.  Such  a  witness  cannot,  either  on  direct 
or  cross-examination,  be  asked  his  opinion  on  a  hypothetical 
question.*  Such  a  witness  is,  however,  competent  to  testify 
whether  testator  was  sick  or  well,''  able  to  help  himself,  or  re- 

serred  by  him,  although  founded  on  obseryation  at  a  Bingle  intenriew,  and  of  which, 
notwithstanding  a  general  impression  of  mental  quality,  he  remembers  no  distinct 
marked  act  of  folly  or  childishness.  Clary  t.  Clary,  2  Ired.  78 ;  Potts  y.  Honse,  6 
Geo.  824. 

>  Cla^ p  T.  Fnllerton,  84  K.  Y.  190.  A  witness  giving  facts  may  say,  "  His  eonn- 
tenance  indicated  childishness."  The  expression  of  countenance  is  matter  of  fact, 
though  dependipff  in  some  measure  on  opinion.  Irish  t.  Smith,  8  Serg.  A  R.  678, 
8.  p.  ve  Witt  T.  Barley,  17  N.  Y.  840,  850.  A  witness  haying  testified  to  facta  was 
idlowed  to  say,  *' His  insanity  manifested  itself  in  hostility  to  mysdf," — this  being  re- 
garded rather  as  a  general  statement  of  fact,  than  an  opimon.  Felamourges  v.  cEffk. 
9  Iowa.  17. 

*  Clapp  y.  Fnllerton  (aboFe).  Compare  Pidcock  y.  Potter,  68  Penn.  St  842,  s.  o. 
8  Am.  li.  isi.  An  answer  by  an  ordinary  witness,  that  he  observed  nothing  peculiar, 
did  not  observe  any  failure  of  mind — ^being  a  mere  negation,  does  not  amount  to  an  opin- 
ion which  it  is  error  to  receiye.     Robinson  y.  Adams,  62  Me.  869,  s.  c.  16  Am.  R.  478. 

>  Hewlett  y.  Wood,  55  N.  Y.  684;  Cram  y.  Cram,  83  Vt  15;  Dicken  y.  Johnnon, 
7  Geo.  484,  and  cases  cited ;  Hickman  y.  State,  88  Tex.  1 90.  OofUra,  Beaubien  y. 
Cicotte,  12  Mich.  469,  and  State  y.  Piko,  61  N.  H.  105,  a.  c.  11  Am.  L.  Reg.  K.  S.  283, 
where  the  cases  are  reviewed,  and  it  U  held  that  the  opinion  is  competent  on  direct, 
leaying  the  facts  to  be  brought  out  on  cross-examination.  See  further  on  this 
subject  Brooke  y.  Townshend,  7  Gill,  10,  27;  Dunham's  Appeal,  27  Conn.  192.  It 
has  been  said,  in  a  criminal  case,  that  the  circumstances  must  be  such  as  to  have 
afforded  the  opportunity  to  form  an  accurate  Judjo^ment  as  to  the  existence  or  non- 
existence of  the  disease,  considered  with  reference  to  the  character  or  degree  in  which 
it  is  alleged  to  exist.  Powell  y.  State,  26  Ala.  21.  But  this,  if  applicable  at  all  to 
testamentary  censes,  must  be  taken  with  the  qualificaUon  that,  when  the  facts  and 
circumstances  are  sufficiently  connected  with  the  time  of  execution,  the  impression 
of  a  casual  observer  of  the  conduct  and  language  of  the  testator  may  be  competent. 

The  important  elements  in  the  weight  of  the  opinion  of  a  non-expert  are  the  intel- 
ligence of  the  witness,  experience  \r\ih  the  subject,  freedom  from  abstract  theories, 
and  from  interest  or  pngudice,  personal  acquaintance  with  the  decedent,  the  nature 
and  adequacy  of  the  (acts  stated  as  the  ground  of  the  opinion,  and  the  fidelity  of  the 
witness's  memory  of  those  facts. 

« I>e  Witt  y.  Barley,  17  N.  Y.  847;  I>eshon  y.  Merchants'  Bank,  8  Boew.  461. 
Contra,  Beaubien  y.  Cicotte  (aboye). 

*  Gardiner  y.  Gardiner.  84  N.  Y.  166,  165. 

*  Dunham's  Appeal,  27  Conn.  192. 

«  Higbio  y.  Guardian  Mut.  Life,  53  N.  Y.  608;  66  Barb.  462. 
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qnirmg  assifitance,^  intoxicated,'  deaf,  dumb,'  or  blind.     Comrrum 
repute^  or  the  opinion  of  the  neighborhood,  is  not  competent  evi- 
dence on  the  question  of  mental  capacity.*    Booka^  whether  writ-  /y^^./r,fi  st^ 
ten  by  lawyers  or  physicians,  cannot  be  read  to  the  jury  by  way  '     '     / 

of  evidence ;  •  but  may,  within  proper  limits,  be  read  and  com- 
mented on  in  argument.  i'O  c^>*^  tr^i      Ji^cc4^  6i' 

65.  Hereditary  insanity."] — Where  there  is  evidence  directly 
relating  to  the  testator  and  tending  to  show  insanity  in  him  (as 
distinguished  from  imbecility  *),  it  is  competent  to  show  the  in- 
sanity of  a  parent  or  of  an  uncle.^ 

66.  Inquisitions  and  other  adjudications^ — An  inquisition^ 
if  taken  on  notice  to  the  subject  of  it,*  though  without  notice  to 
the  parties  to  the  present  action,  is  prima  facie  evidence  of  tes- 
tamentary incapacity  during  the  period  expressly  *  overreached 
by  it  pursuant  to  the  statute,  and,  if  a  guarman  is  thereupon  ap- 
pointed,  is  conclusive  evidence  of  incapacity  from  the  time  of  the 
finding  until  further  direction  of  the  court,  except  that  a  will 
may  be  proved  to  have  been  made  in  a  lucid  interval.^^ 

Other  adjudications  are  not  conclusive  except  as  between  the 
parties  to  them  and  those  claiming  under  such  parties,^^  nor  always 
even  competent  then. 

A  verdict  on  the  mental  state  on  a  particular  day,  is  held  not 
even  prima  facie  evidence  of  the  state  on  a  prior  or  subsequent 

day."  ^ 

67-   Undus  influence^ — tJie  burden  qf  ^roof."^ — ^Where  no  de-  i -a  „  -^"t  I 
feet  of  powers  on  the  part  of  the  testator  is  indicated,  the  burden  ^ 
of  proving  undue  influence  is  on  the  party  alleging  it.**    In  such 
case  the  mere  fact  of  the  existence  of  an  intimate  or  fiduciary  re- 
lation between  the  testator  and  the  person  provided  for,  does  not, 
without  evidence  that  the  latter  exerted  some  influence  in  the 


»  Sloan  ▼.  N.  T.  Ceotna  R.R.  Co.  46  N.  Y.  126. 

<  People  ▼.  Eastwood,  14  N.  Y.  662,  affi^  8  Park.  Cr.  26. 

•  Rez  T.  Pritchard,  7  C.  <fc  P.  308,  806;  iOng  y.  Jones,  1  Leach  0.  C.  102. 

y  Ftiater  v.  Brooks,  6  Geo.  287 ;  Lancaster  Co.  Bk.  y.  Moore,  78  Peno.'  St.  407. 

•  Commonwealth  v.  Wilson,  1  Gray  (Mass.)  887.  Contra,  6  Cent.  L.  J.  439. 
Compare  1  Wms.  Ezra.  6th  Am.  ed.  416;  Pierson  t.  Hoaflr,  47  Barb.  248. 

•  Shailer  y.  Bumstead,  99  Mass.  112, 131 ;  a.  p.  Cole'sTrial,  7  Abb.  Pr.  N.  S.  821. 
» Baxter  v.  Abbott,  7  Gray,  71,  81. 

•  Hathaway  y.  Clark,  6  Pick.  490. 

•  Ri^y  y.  Gant,  4  Ired.  N.  C.  £q.  448. 

^®  The  general  rule  here  stated  is  unquestioned ;  the  exception  is  perhaps  open  to 
eontroyersy.  See  Breed  y.  Pratt,  18  I^ck.  1 16,  and  cases  cited ;  Waasworth  y.  Sher- 
man,  14  Barb.  169,  8  N.  Y.  882.  Lewis  y.  Jones,  50  Barb.  645 ;  Banker  y.  Banker, 
68  N.  Y.  409 ;  Hall  y.  Warren,  9  Yes.  606. 

*^  Gibson  y.  Soper,  6  Gray,  279 ;  Supenrlsors  of  Munroe  y.  Budlong,  61  Barb.  493 ; 
Hoyey  y.  Chase,  62  Me.  806 ;  and  see  1  Whart  ^  St.  Med.  Jur.  §  2 ;  Bogardus  y. 
Ckrk,  1  Edw.  266,  4  Paiee,  628. 

"  Emery  y.  Hoyt,  46  IlL  268. 

"  Tyler  V.  Gardner,  86  N.  Y.  669;  Baldwin  y.  Parker,  99  Mass.  79;  1  Wma. 
Kxrs.  72  n.  Old  age  nlone  ij  not  sufficient  ground  for  presuming  imposition.  But* 
hr  y.  Benson;  1  Barb.  626. 
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inakiiig  of  the  bequest,  raise  the  slightest  gronnd  for  any  pre- 
sumption  of  undue  influence.^  Kor,  again,  does  the  mere  fact 
that  a  beneficiary  was  the  draftsman  of  the  will  or  mve  instruc- 
tions for  it,  raise  such  a  presumption,'  unless  he  stooa  in  a  fiduci* 
ary  relation.'  Nor,  agam,  is  tne  mere  fact  that  a  beneficiary 
possessed  influence  and  ascendancy  not  shown  to  be  undue^ 
enough,  even  though  the  will  be  unreasonable ;  *  although  if  the 
evidence  justifies  tne  conclusion  that  the  interfering  mind  must 
have  been  conscious  that  an  unjust  result  was  being  obtained  by 
personal  influence,  this  evidence  of  constructive  fraud,  combined 
with  the  unnaturaJ  character  of  the  will,  may  be  enough  to  shift 
the  burden  of  proof.'  If,  howcfver,  it  is  shown  that  the  benefici- 
ary and  the  testator  stood  in  an  intimate  or  fiduciary  relation 
toward  each  other, — such  as  that  of  parent  and  child,*  or  grand- 
child,'' husband  and  wife,'  physician  and  patient,'  legal  Mviser 
and  dient,^  confessor  and  pemtent,"  guardian  and  ward,^'  or  agent 
and  principal, — and  that  the  beneficiary  "  drew  tiie  will,"  or  gave 
the  instructions  to  the  draftsman,^  or  was  concerned  in  dandes* 
tine  execution,^  the  burden  of  proof  is  thrown  on  him. 

Where  there  is  evidence  oi  defect  in  the  powers  of  the  testa- 
tor, whether  it  be  unsoundness  or  weakness,"  or  defect  of  the 
senses,^  then  either  the  fact  that  the  beneficiary  exercised  influ- 
ence to  secure  an  unequal  will,^  or  that  he  stood  in  a  fiduciary 
relation  above  mentioned,  and  had  any  agency  in  framing  the 
document,^  or  exercised  control  over  the  testator,**  throw  upon 
the  proponent  the  burden  of  giving  evidence  of  free  and  inteUi* 
gent  volition. 


>  Pirfitt  ▼.  liwlesB,  L.  R.  S  P  AJ>.  462,  466,  «.  o.  4  Moak's  En^.  692 ;  Bleeekw 
▼.  LvDch,  1  Bradf.  4M8.  Otherwiae  wbere  the  fwniiiUoii  of  the  fadnciarj  reliKtioa 
WM  mduced  by  fraud  and  nndne  inflnenoe.    Baker^s  Case,  2  Redf.  Surr.  179. 

^  Coffin  y.  ColBn,  28  N.  7.  9, 13.  Compare  Barry  y.  Bntlin,  2  Moore  P.  0. 460,  i 
Ciirt.  Eca  687. 

s  Crispell  y.  Dubois,  4  Barb.  898;  Tjler  y.  GarcUnec,  36  N.  T.  6S9.  695. 

*  Eeyill  y.  Kevill,  6  Am.  L.  Reg.  N.  S.  79.  But  as  to  the  disposition  of  jnriefl^ 
see  1  Redf.  on  Wills,  8  ed.  627,  ^  87 ;  Redl  Am.  Oas.  on  L.  of  W.  808  n. 

'  See  Redf.  Am.  Cas.  on  L.  of  W.  604  n.  and  oases  cited. 

*  Tyler  y.  Gardiner  (aboye). 

'*  See  Carrol  y.  Norton,  8  Bradf.  291. 

'  Baker's  Case,  2  Redl  Surr.  179,  and  oases  cited ;  Delafield  y.  Parish  (above). 

*  Ashfield  y.  Lomi,  L.  R.  2  P.  A  D.  477,  «.  c.  4  Moak's  £ng.  700. 
«  Wilson  y.  Moran,  8  Bradf.  172. 

"  See  McGuire  y.  Kerr,  2  Bradf.  244 ;  Parfitt  y.  lAwless  (above). 
IS  See  Limbnrger  y.  Ranch,  2  Abb.  Pr.  N.  S.  271 ;  Matter  of  Paige,  62  Barb.  476. 
"  Or  the  husband  or  wife  of  soch  an  one.  Mowry  y.  bilber,  2  Biadf.  188 ;  Tensing 
y.  RusseU,  18  Barb.  610. 

^  Crispell  ▼.  Dubois,  4  Barb.  898. 

11  Delafield  y.  Parish  (above). 

"  Ashwell  ▼.  Lomi  (above). 

"  See  Tyler  v.  Gardiner  (above). 

"  See  Lansing  v.  Russell,  13  Barb.  610. 

"  Harrel  v.  Harrel  1  Duvall  (Ky.)  203 ;  Redf.  Am.  Cas.  on  L.  of  W.  606 -n. 

^  See  Lee  v.  Dill,  11  Abb.  Pr.  214,  and  casl's  above  oited  in  notes  6  to  16. 

ti  Forman  v.  Smith,  7  Lans.  448,  460,  and  cases  dted. 
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68.  Indirect  evidence.'] — ^TJndne  influence  may  be  shown  by 
indirect  or  circnmstantial  evidence  ;^  and  so  may  the  freedom  of 
the  testator ;  for  suspicions  circumstances,  which  change  the  bur- 
den of  proof,  do  not  alter  the  mode  of  proof,  but  require  the 
court  to  be  yigilant  in  enforcing  the  rule.' 

Opportunity  and  interest,  however,  are  not  alone  enough  to 
sustaiQ  a  finding  of  undue  influence.*  The  evidence  must  justify 
the  conclusion  of  a  present  constraining  operative  power  upon 
the  mind  at  the  time  of  the  act.  Iimuence  long  before^  or 
after  '  the  act,  is  not  alone  enough,  but  may,  in  connection  with 
other  circumstances,  raise  a  presumption  ox  its  existence  at  the 
time.* 

69.  Rdevant  FaeteJ] — On  either  side  of  the^estion  of  undue 
influence  a  very  wide  range  of  inquiry  is  allowed.^  Evidenoe  of 
the  disposition  and  mental  qualities  of  the  testator;*  his  condi- 
tion at  the  time;*  his  manifestation  of  feeling  toward  those  bene- 
fited,** and  toward  those  cut  off ;  ^  their  situation  in  life ; "  the  tes- 
tamentary intentions  the  testator  entertained  before  he  was  sub- 
jected to  influence ;"  the  circumstances  of  the  preparation  of  the 
mstrnment ;"  the  influence  exercised,  by  the  party  charged,  over 
the  testator  in  other  matters  ;^  and  the  personal  relation  sustained 
by  them  ;^ — ^is  all  competent.    It  is  also  competent  to  show  that 


1  Mnrrin  y.  Marvin,  8  Abb.  Ct  App.  Dec.  192. 

*  1  .Wma^  on  Ezra.  6  Am.  ed.  147,  and  n.  149. 

■  S^nine  v.  Seguine,  8  Abb.  Ct  App.  Dec  191 ;  Cadneyy.  Cndney,  68  N.  Y.  148. 
if  any  authoritiea  as  to  'what  is  sufficient  evidence  of  undue  influence,  may  be  found 
is  the  casas  arising  on  deeds  and  other  contracts  between  the  living ;  but  ibrae  lay 
down  too  rtringent  rules  to  be  applied  against  a  beneficiary  under  a  wilL  The  law 
allows  A  person  standing  in  «  fidiKiary  TOtatiun  to  use  a  degree  of  influence  to  obtain 
a  bequest  which  he  coimot  use  to  obtain  a  grant.  Pacfitt  v.  Lawlass,  Ii.  R.  2  P.  A  J). 
462,  468,  a.  o.  4  MoaVs  Eng.  698. 

'*  ilcMabon  y.  Ryan,  iO  Penn.  St  829. 

*  Eckert  y.  Flowery,  48  Id.  46. 

*  1  Wm&  on  EzTS.  6  Am.  ed.  72. 

^  Redf.  on  W.  8d  ed,  586,  §  61 ;  Beanbien  y.  Qcotte,  12  Mich.  469 ;  1  Wms.  Ezrs. 

6  Am.  ed.  74  n. 

*  Belief  in  witdicraft^  ghosts,  spiritualism,  Ac,  in  connection  with  evidence  of 
feeble  mind,  is  competent  on  the  question  'of  undue  inflaenoo.    Woodbury  v.  Obear, 

7  Gray  (Mass.),  467.  Shaw,  C.  J.    Compare  Robinson  v.  Adams,  62  Me.  869. 

*  Directions  given  by  his  physician,  since  deceased,  competent  as  part  of  retpettct. 
Piatt  y.  Piatt.  58  N.  Y.  648. 

»  Beanbien  y.  Cicotte.  12  Mich.  469. 

^>  Lewis  y.  Mason,  109  Mass.  169;  Feirchild  v.  Bascomb,  86  Yt  417. 

^  Thus  their  poverty,  and  his  knowledge  of  the  intemperance  of  the  sole  legatee 
is  competent    Furchild  v.  Bsaoomb,  86  Yt  417. 

*'  Cases  in  note  4  (below).  As  to  declarations  after  it  ceased,  see  1  Bedt  on 
WH!s,  651 ;  vnd  note  4  (below). 

^*  Bejiubien  y.  Cicotte,  12  MicK  469. 

**  Evidence  of  instances  in  which  the  person  charged  with  undno  influence  exer- 
tlsed  controlling  authority  over  the  testator  by  imperious  language,  to  which  the  tes- 
tator submit te^  is  competent  Lewis  v.  Mason,  109  Mass.  169.  And  evidence  of 
G&er  transfers  of  property  obtained  by  the  same  person,  and  the  testator's  forgetful- 
ness  of  them,  is  compr'tent    Lewis  v.  Sf  ason,  109  Mass.  169. 

!•  The  onlawfdl  cohabitation  of  a  testator  with  the  mother  of  an  iUe^timate  child. 
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the  party  charged  knowingly  made  false  statements  that  he  was 
ignorant  of  the  existence  of  the  will,  or  that  its  contents  were 
less  favorable  to  him  than  in  fact  they  were.* 

TO.  Declarations  and  Conduct  of  Testator.'] — HVTien  there  is 
evidence  tending  to  show  f rand  or  tmdue  influence,  then  the  con- 
duct and  declarations  of  the  testator  not  only  at  the  time  of  exe- 
cution, but  before  and  after ;  are  relevant  for  the  purpose  of 
manifesting  his  mental  qualities  and  disposition,  and  consequent 
susceptibility  to  the  fraud  or  undue  influence;*  his  intelligent 
understanding  of  the  will  made ;  his  testamentary  intentions  ex- 
isting before  lie  was  subjected  to  the  influence,*  and  his  satisfac- 
tion or  dissatisfaction  with  it  after  the  influence  was  removed.* 
It  seems  to  be  now  considered  that  a  declaration  which  is  compe- 
tent for  throwing  light  on  the  testator's  mind  is  not  to  be  ex- 
cluded merely  because  it  includes  his  narratives  of  menace,  or 
confessions  of  fear,  or  acknowledgments  of  submission  to  pres- 
sure or  urgency,  or  even  his  statement  that  the  will  previously 
made  was  not  freely  or  not  intelligently  executed ;  but  that  all 
that  is  requisite  to  tne  competency  of  the  declarations  is  that  they 
be  of  a  nature  to  manifest  the  mental  quality,  and  be  sufiiciently 
approximate  in  point  of  time  to  throw  light  on  the  mental  qual- 
ity at  the  time  of  execution;  and  the  jury  are  to  be  directea  not 
to  regard  them  as  evidence  of  the  fact  declared."  In  other 
words,  the  declarations  of  the  testator  as  to  the  acts  or  influence 
of  others  are  not,  alone,  competent  evidence  of  such  acts  or  in- 
fluence,"  except  when  part  of  the  res  gesice^  or  so  far  as  made  in 
the  presence  of  the  parties  against  whom  they  are  adduced; 
although,  when  the  acts  are  proved,  the  declarations  of  the  testa- 


a  legatee  in  the  will,  is  not  of  itself  sufficient  eyidence  to  justify  a  jnrj  in  finding  im- 
dne  influence  on  the  part  of  the  mother.  Rudy  y.  Ulrich,  69  Penn.  St  177,  a.  c.  8 
Ado.  B.  288.  But  if  the  relation  of  intimacy  was  consciously  unlavfulf  as  in  the  case 
of  a  married  man  living  with  a  paramour,  and  making  his  will  in  favor  of  her  or  her 


Compare  Jenkina  y.  Hall,  7  Jones  L.  N.  C<  295. 

*bhaUer  y.  Bumstead,  99  Mass.  119. 

»  1  Redf.  on  W.  8d  ed.  686,  §  61 ;  Redf.  Am.  Cas.  on  L.  of  W.  487.  n. ;  Neel  y. 
Potter,  40  Penn.  St.  488;  Dennison's  Appeal,  29  Conn,  402.  So  also  is  eyidence  of 
his  pecuniary  arrangements  for  the  benefit  of  those  charged  with  undue  influence  in 
procuring  the  later  will    Beaubien  v.  Cicotte,  12  Mich.  469. 

^  Thus  to  rebut  evidence  of  tmdue  influence,  evidence  that  the  influence  was  after- 
wards wholly  removed,  and  the  testator,  though  lie  lived  long  in  freedom  made  no 
alteration,  is  competent  (Wilson  y.  Moran,  8  Bradf.  172;  1  Redf.  on  W.  626,  par.  86); 
find  so  a  for^^ari,  is  evidence  that  he  aflirmatiyely  recognized  the  will.  Taylor  y. 
Kelly,  81  Ala.  69.     Cimtra,  Lamb  y.  Girtman,  26  Geo.  626. 

*  Shaiier  y.  Bumstead,  99  Mass.  1 18,  and  Beaubien  v.  Cicotte.  12  Mich.  469.  Thus, 
declarations  that  he  was  aftaid  of  his  wife  and  compelled  to  submit  to  her  demands, 
in  order  to  have  peace,  were  held  competent.     Beaubien  r.  Cicotte  (above). 

*  1  Redf.  on  W.  646,  g  89.  And  the  fact  that  they  were  dying  declarations  doee 
not  render  them  competent.    Jackson  y.  Kniffen,  2  Johns.  82. 

'  Doe  y.  AUen,  8  T.  R.  147 ;  Rose.  N.  P.  22. 
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tor  may  be  given  in  evidence  to  show  the  operation  thej  had 
upon  his  mind.^ 

71.  Frattd.^ — ^Frand  in  obtaining  a  will  may  be  shown  by  in- 
direct and  circumstantial  evidence ;  and  any  circumstance,  how- 
soever slight,  if  not  wholly  irrelevant  to  the  issue  of  fraud,  may 
be  admitted.' 

72.  Ilevocaiion.'] — ^The  modes  of  revocation  are  now  usually 
prescribed  by  statute ;  •  and  statutes  declaring  that  specified  acts 
shall  be  deemed  a  revocation,  create  a  conclusive  presumption, 
which  is  not  rebuttable  by  extrinsic  evidence.*  Where  the  stat- 
ute makes  the  testator's  intent  an  essential  element,  as  in  the  case 
of  marring  the  document,  parol  evidence  is  admissible  in  respect 
to  the  intent,  within  the  limits  hereafter  stated.  In  other  cases, 
extrinsic  evidence  is  admissible  to  show  the  situation  upon  which 
the  legal  question  of  revocation  according  to  the  statute  depends ; 
and  the  enect  of  these  facts  under  the  statute  is  matter  of  law 
which  cannot  be  varied  by  evidence  of  testator's  actual  intent.' 

73.  Marring  the  document^ — ^When  a  revocation  by  burning, 
cancelling,  tearing,  or  obliterating,  is  relied  on,  it  must  appear 
that  the  testator  had  testamentary  capacity  at  the  time,*  and  that 
the  act  was  done''  by  him  or  his  authority,®  with  intent  to  re- 
voke.* The  intent  nwr  be  disproved  by  evidence  that  the  testa- 
tor had  not  the  freeaom  ana  intelligence  requisite  for  a  testa- 
mentary act.**  Direct  proof  of  the  act  and  intent  is  not  essential; 
for  eviaence  that  a  will,  last  seen  or  heard  of  in  the  custody  of 
the  testator,  was,  after  his  death,  found  among  his  effects,  cancel- 
led, raises  a  presumption  that  the  cancellation  was  done  by  him 
with  intent  to  revoke.*^  Feeble  and  incomplete  efforts  to  cancel 
or  destroy  may  be  sufficient,  where  the  evidence  of  intent  is  direct 
and  clear.** 


'  Cadney  v.  Cndnej,  68  N.  T.  148. 

*  Davis  T.  Calvert,  6  Gill.  &  J.  269. 

*  2  N.  Y.  R.  8.  64 ;  4  Kenfs  Com.  621.  This  statate  ozclades  all  other  modes. 
Or^ah  V.  McDcnnott,  2  Rodf.  Surr.  R.  4G3,  and  ca^ea  cited. 

«  Lathrop  v.  Donlop,  4  nun.  213,  affi'd  in  63  N.  Y.  610 ;  Walker  v.  Hall,  84  Pcna. 
St.  483,  486. 

*  Adams  v.  Winne,  7  Paige,  99. 

*  Idley  V.  Bowen,  11  Wend.  227. 

'  Compare  Pryor  v.  Goffgin.  17  Geo.  444 ;  Milndy  v.  Mundy,  15  N.  J.  Eq.  (2  Mo- 
Carter),  290;  Malone  v.  Hobbs,  1  Robt.  (Va.)  240 ;  Runklu  V.  Gates,  11  Ind.  05  ; 
Boyd  V.  Cook,  8  Lei;5h  (Va.)  82. 

*^  The  OMU  of  making  out  thai  the  cancellation  of  a  will  was  the  act  of  the  testa- 
tor himself  lies  upon  those  who  oppose  the  will.  1  Wma.  Exra.  Cth  Am.  od.  196 ;  2 
V^hart.  Ev.  §  894. 

*  Clark  V.  Smith,  34  Barb.  140,  and  cases  cited 
*<>  Batton  V.  Watson,  18  Geo.  62. 

"  Evans  v.  DaUow,  81  L.  J.  Prob.  128. 

'•  See  Dan  v.  Brown,  4  Cow.  48  J,  490.  Compare  Burns  y.  Bums,  4  Serg.  A  B, 
295;  Sweet  V.  Sweet,  1  Rodf.  Surr.  451;  Smock  v.  Smock,  11  N.  J.  Eq.  (3  Stock.) 
156;  Bennett  v.  Sherrod,  8  Ired.  L.  (N.  C.)  803;  Bethel  v.  Moor,  2  l>ev.  «k  B.  L. 
(N.  C.)  811 ;  BeU  v.  Fothergill,  L.  R.  2  P.  A  i).  143 ;  Giles  v.  Warren,  IJ.  401 ;  Card 
v.  Grinman,  5  Conn.  164. 
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74  jyiaappearance  of  the  document'] — ^Evidence  tliat  a  will 
was  once  in  existence,  and  last  heard  of  in  the  possession  of  the 
testator,  and  that  it  was  iiot  to  be  found  at  his  death,  raises  a 
presumption  that  it  was  destroyed  by  him  with  intent  to  cancel 
it.*  This  presumption  is  not  conclusive,^  but  it  serves  to  throw 
upon  the  party  relying  on  the  will  the  burden  of  showing  that  it 
was  not  so  destroyed,  or  that  the  testator  was  not-of  sound  mind 
at  the  time.'  The  presumption  is  not  to  be  rebutted  merely  by 
parol  evidence  of  mtent  to  moke  another  wilL*  Evidence  that 
the  lost  will,  when  last  known  of,  was  in  the  control  of  a  person 
having  adverse  interest,  is  sufficient  to  sustain  a  finding  that  it 
was  in  existence  at  testator's  death,  or  was  fraudulently  destroyed 
by  another.*  The  fact  that  the  testator,  after  being  informed  of 
the  loss  or  destruction  of  his  will,  failed  to  make  another,  is  com- 
petent but  slight  evidence  of  intent  to  revoke;  and  this  pre- 
sumption may  DC  rebutted  by  evidence  that  the  loss  or  destruc- 
tion was  without  his  agency.* 

75.  Testator's  declarations.'] — ^Declarations  of  the  testator,  not 
made  in  testamentary  form,  are  not  competent  as  principal  evi- 
dence of  a  revocation,  because  the  statute  must  be  complied 
with ;  ^  but  if  there  is  direct  evidence  of  an  act  of  revocation, 
such  as  the  statute  requires,  or  if  such  an  act  is  legally  presum- 
able, for  instance,  where  the  will  cannot  be  found, — ^evidence  of 
his  declarations  is  competent  to  repel  or  strengthen  tlie  presump- 
tion of  cancellation.'  A  declaration  which  is  a  narrative  of  a 
past  act, — ^for  instance,  that  he  had  duly  revoked  his  will, — is  in- 
competent, even  for  the  purpose  of  proving  the  intent.  It  is 
only  declarations  forming  part  of  the  res  gestm  which  are  compe- 
tent for  such  purpose.'    Other  declarations,  before  or  after  the 


1  Idley  T.  Bowen,  1 1  Wend.  236 ;  Bulkley  y.  Redmond,  2  Bradf.  281.  A  priociple 
of  nniversal  acceptAoce  in  both  the  Knglish  and  American  courts.  1  Redf.  cm  Will!<, 
828  (48).  It  seems  that  the  nature  of  the  contents  is  material  to  the  question 
whether  the  testator  destroyed  it  Per  Sir  J.  Hann£n,  Sugden  v.  Ld.  St.  Leunards, 
L  R.  iProb.  Div.  176.  195. 

<  Brown  v.  Brown,  8  Ellis  A  B.  884,  s.  o.  92  Eng.  C.  L.  875.  But  it  is  more  or 
less  8tron?»  occording  to  the  nature  of  the  custody.  Per  Cookbubm,  C.  J.,  Sugden  t. 
Ld  St.  Leonards,  L.  R.  1  Prob.  Dir.  154,  218. 

'  Tdley  v.  J<owen  (aboFe). 

*  Betts  V.  Jackson,  6  Wend.  178. 

*  See  paragraph  78. 

*  Steele  V.  Price,  5  B.  Monr.  58. 
'  Adams  t.  Winne,  7  Paige,  97. 

*  Buikley  v.  Redmond,  2  Bradf.  286 ;  Steele  ▼.  Price,  6  B.  Monr.  (Ky.)  58. 

*  Dan  T.  Brown,  4  Cow.  488 ;  Sisson  v.  Conger,  1  N.  Y.  Supm.  Cu  {T.  &  C.)  569; 
Waterman  t.  Whitney,  11  N.  Y.  162.  Per  S.  L.  Seldkn,  J.  Contra,  Youndt  V. 
Yonndt,  8  Grant's  Cas.  140;  Lawyer  y.  Smith,  8  Blich.  411.  Compare  Sugden  v.  Ld. 
St  Leonards,  L.  R.  1  Prob  Div.  154;  Taylor  WUl  Case,  10  Abb.  Pr.  N.  S.  806;  Keen 
▼.  Keen,  L.  B.  8  P.  ^  D.  105.  Under  the  freer  rules  of  evidence  now  administered, 
■f  everal  important  qualifications  of  this  rule  remain  to  be  considered,  viz. :  Whether 
the  ret  ffea/cB  do  not  include  the  custody  of  the  will  from  the  time  of  execution  to  the 
testator's  death,  and  whether  his  declarations  characterizing  his  possession, — ^as,  for 
instance,  if  ho  should  lue  the  will  as  evidence  in  a  proceeding  against  the  party  charged 
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act,  are  not  iisnally  competent  as  bearing  on  the  intent,  unless 
the  question  of  intent  depends  on  unsoundneBS  of  mind  or  undue 
influence,  in  which  case  declarations  not  too  remote  in  point  of 
time  are  competent  for  the  purpose  of  proving  the  state  of  the 
mental  powers.^ 

76.  Subsequent  testamentary  act,"] — ^Evidence  that  the  testator 
executed  a  simsequent  will  does  not,  without  proof  that  its  con- 
tents were  inconsistent  with  the  earlier,'  or  tliat  its  disappearance 
was  by  spoliation  committed  by  the  party  claiming  under  the 
earlier  will,'  prove  a  revocation  of  the  earlier.  But  the  loss  of 
the  I«ter  will  having  been  proved,  its  contents  may  be  shown  by 
parol,  for  the  purpose  of  proving  that  it  revoked  the  earlier  will.* 
Extrinsic  evidence  cannot  be  received  to  show  that  the  cancella- 
tion of  a  later  will  was  intended  to  revive  a  former  one.' 

77.  Constructive  revooatiansA — Implied  or  constructive  revo- 
cations, such  as  those  resulting  from  marriage,  the  birth  of  issue, 
&c,  are  now  generally  defined  and  limited  by  the  statutes,  the 
terms  of  which  usually  control  the  question  of  evidenco**    In  the 


with  obtaining  its  execntioa  by  duress,  or  if  he  delivered  it,  matllnted,  to  conasel  as 
being  reyokea,  and  as  part  of  his  iostmctioiis  for  drawing  a  new  will,  or  if  he  should 
say  he  had  made  his  will,  poiniini^  to  the  place  where  it  woald  be  found, — are  not  in 
all  cases  admissible,  not  as  principal  evidence  of  execution  or  revocation,  but  as  ma* 
terial  to  the  ambulatory  eziateDce  and  custody  of  the  will  and  the  circnmstances  of 
its  production  or  its  disappearance,  and  as  conipetent  on  the  question  of  intent,  withoot 
connection  with  the  testamentary  act.  The  English  rule  admits  the  declarations  of 
the  testator  to  show  the  continuing  existence  of  the  will  in  his  possession  at  the 
time  they  were  made.  Sugden  y.  Ld.  St.  Leonards,  L.  R.  1  Prob.  Div.  164,  226. 
Per  CocKsviaN,  C.  J.  Another  principle  which  wiU  clear  up  much  apparent  conflict 
in  the  language  of  the  cases  as  to  restoration,  is,  that  revocation  does  not  result  from 
cancellation  without  intent  to  revoke;  hence,  where  the  testator  was  insane  or  deliri- 
ous when  he  tore  or  cancelled  the  paper  (and,  perhaps,  when  he  acted  under  mistake 
as  t>  its  Talidity),  declarations  afterwards  intdligently  recognizing  it  as  his  will  are 
competent ;  for  they  are  not  offered  to  prove  a  testamentary  act.  But  after  an  intel- 
ligeat  revocation,  a  rejoining  of  ttie  fragments,  and  a  conmnnatlon  of  the  will,  on  a 
chemge  of  purpose,  ought  not  to  be  competent  Compare  Golagan  y.  Bums,  67  Me. 
449 ;  Patterson  y.  Hickey,  82  Geo.  166 ;  Whart  £v.  g  900,  and  cases  cited. 

>  Waterman  y.  Whitney  (above). 

*  Nelson  v.  McGiffert,  8  Barb.  Ch.  166,  and  cases  cited.  It  is  not  enough  that 
the  later  will  be  shown  to  be  different^  without  showing  in  what  the  difference  con- 
nsts.    Dickinson  y.  Stidolph,  11  C.  B.  N.  8.  867,  s.  o.  103  Eng.  C.  L.  866. 

>  Jones  y.  Murphy,  8  Watts  A  S.  801 ;  Betts  y.  JAckson,  6  Wend.  180. 

*  Brown  y.  Brown,  8  £Uia  A  B.  876 ;  a.  f.  flatter  of  Oris  wold,  16  Abb.  Pr.  299. 
And  it  has  been  held  that  an  express  revoca^on  contained  in  it  may  be  thus  proved, 
although  the  disposing  provisions  are  not  susceptible  of  proof.  Da^  v.  Day,  2  Greea 
Ch.  649,  667 ;  but  on  the  contrary,  where  the  only  disposing  provisions  iti  the  later 
will  are  yoid  for  nndue  influence,  it  is  held  that  the  clause  ofrovocation  alone  is  not 
sufficient  evidence  of  the  testator^s  intention  to  revoke  a  former  will ;  for  the  pre- 
sumption is,  that»  if  the  second  will  is  found  to  be  invalid,  the  testator  intendi'd  that 
the  first  should  stand,  rather  than  that  he  should  die  intestate.  Rudy  v.  Uirlch,  69 
Penn.  St  177,  s.  a.  8  Am.  R.  238. 

*  2  N.  T.  a  S.  66, 1 63;  6  Centr.  L.  J.  897,  and  easea  cited;  1  Redf.  onW.  817 
(27);  eontra.  Id.  (86),  But  It  has  been  received  to  show  that  a  later  was  not  intends 
ed  to  supersede  a  former  wilL    Dempsey  y.  Lawson,  86  L.  T.  N.  S.  61 6. 

*  2  N.  Y.  R.  8.  64 ;  Lathrnp  y.  Dunlop,  4  Hun,  218 ;  affi'd  in  68  N.  Y.  610.  Com- 
pare  Wheeler  v.  Wheeler,  1  R.  I.  864. 
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absence  of  sncli  a  statute,  or  in  case  of  a  will  or  alleged  revoca- 
tion before  the  statute,^  a  substantial  change  in  the  situation  of 
the  testator's  family  or  property,  or  both,  so  great  as  to  raise  new 
testamentary  duties,'  may  be  treated  by  the  court  as  effecting  a 
revocation ;  or  if  there  is  evidence  of  an  equivocal  act  of  the  tes- 
tator tending  to  show  an  actual  intent  to  revoke,  then  a  substan- 
tial change  in  the  situation,  such  as  might  have  furnished  a  rea- 
sonable motive  for  revocation,  may  be  ffiven  in  evidence  to  support 
the  inference  of  revocation  ;•  but  evidence  of  the  relative  wealth 
or  poverty  of  members  of  the  family,  there  being  no  substantial 
change  in  situation,  is  not  competent/ 

At  common  law,  the  revocation  presumed  from  marriage  and 
birth  of  issue  otherwise  unprovided  for,  cannot  be  rebutted  by 
parol  evidence  of  intent.  Tne  question,  in  a  court  of  law  at  least, 
IS  not  of  actual  intent,  but  the  revocation  is  a  leeal  presumption." 
But  the  presumption  raised  by  the  birth  of  a  child,  m  connection 
with  other  circumstances  than  marriage,  is  not  at  common  law 
conclusive.'  Even  in  case  of  constructive  revocation,  republica- 
tion cannot  be  proved  by  parol.' 

78.  Action  to  Establish  Lost  or  Destroyed  wiZlJ] — ^The  proof  of 
a  lost  or  destroyed  will  is  one  of  secondary  evidence  exclusively ; 
and  the  law  accepts  the  best  evidence  that  the  nature  of  the  case 
admits,  as  to  its  valid  execution,  its  contents,  its  existence  at  tes- 
tator's death,  and  its  loss  ;*  and  is  satisfied  if  it  tend  with  reason- 
able certainty  to  establish  those  facts.^®  But  the  proof  of  the 
contents  must  be  clear  and  cogent,  though  it  need  not  always 
be  complete.^^  To  prove  the  existence  of  the  will  at  the  time  of 
testators  death,  direct  evidence  is  not  essential ;  ^  but  if  testator 
had  access  to  it  when  last  known,  its  existence  at  his  death  cannot 


I  As  to  the  time  when  the  statute  took  effect  on  preyious  wills,  see  4  Bradf.  447^ 
8  Paige,  446. 

*  ISherry  y.  Loner,  4  Bradf.  460,  and  caaes  cited. 
»  Betu  V.  Jackson,  6  Wend.  178,  176. 

*  Id.  Compare  Warner  v.  Beach,  4  Gray,  162 ;  Brush  v.  Wilkins,  4  Johns. 
Ch.  606. 

» Marston  v.  Roe,  8  Ad.  A  EL  14,  s.  o.  85  Eng.  C.  L.  808;  1  Wms.  Exrs.  195, 
196:  1  Kedf.  on  W.  800,  n.  24;  and  see  Bloomer  ▼.  Bloomer,  2  Bradf.  889. 

•  Sherry  v.  Lozier,  4  Bradl  453. 

'  Carey' V.  Baoghn,  86  Iowa,  640,  s.  c.  14  Am.  R.  684. 
«  Under  the  statute.    2  N.  Y.  R.  B.  68. 

•  Grant  v.  Grant,  1  Sandf.  Ch.  236. 

><>  See  Everitt  v.  Everitt,  41  Barb.  886,  887,  and  Sugden  y.  Ld.  St.  Leonards,  L. 
R.  IProb.  Diy.  164.289. 

II  Compare,  on  this  point,  Sugden  v.  Ld.  St  Leonards,  L.  R.  1  Prob.  Div.  164,  and 
Dayis  y.  Sigourney,  8  Mete.  (Mass.^  487,  which  exhibit  the  two  opposing  views.  The 
true  principle  seems  to  be  that  entire  proylsions  may  be  established,  if  shown  to  haye 
been  not  dependent  on  nor  affected  by  the  portions  which  cannot  be  proyed,— except 
where  the  proceeding  is  to  establish  the  will  under  a  statute  which  requires  tne 
whole  to  be  proved.  An  illustration  of  this  is  the  rule  that  the  revoking  clause  may 
be  proved,  to  defeat  a  prior  will,  althoufirh  the  disposing  clauses  are  not  capable  of 
proot    See  also  Redf.  Am.  Cas.  on  L.  of  Wills,  217  n. 

"  Schultz  V.  Schultz,  85  N.  Y.  668. 
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"be  inferred  from  his  declarations,  made  a  month  or  so  previously, 
that  he  had  it  in  his  possession.^  In  such  case  the  presumption 
rather  is  of  destruction  by  the  testator.'  But  any  presumption 
of  destruction  by  him,  arising  merely  from  its  disappearance,  is 
entirely  rebutted  by  evidence  that  he  had  deposited  it  with  an- 
other person,  and  did  not  afterward  have  access  to  it.* 

Where  actual  destruction  is  not  shown,  parol  evidence  is  not 
admissible  until  it  has  been  proved  that  diligent  search  for  the 
will  has  been  made  by  or  at  the  request  of  the  party  interested, 
at  the  place  where  it  is  most  likely  it  would  be  found, — ^as  for 
instance  (if  last  traced  to  testator's  possession),  search  among  his 
papers  at  his  usual  place  of  residence.^  The  mere  fact  that  a 
person  having  an  adverse  interest  had  opportunities  of  access  to 
the  will  while  it  was  in  the  testator's  custody,  does  not  raise  a 

E resumption  of  fraudulent  destruction  :•  but  the  fact  that  when 
;st  known  of  it  was  in  the  control  oi  such  a  person,  may  sus* 
tain  that  conclusion.^  Evidence  that  the  testator  gave  it  into  the 
custody  of  another  who  never  parted  with  its  possession,  but 
locked  it  up,  and  after  testator's  death  could  not  find  it,  is  enough, 
for  it  proves  either  its  eidstence  at  his  death  or  fraudulent  ae- 
struction  in  his  Ufe-time.^  Direct  evidence  of  actual  intent  to  de- 
fraud any  particular  person,  is  not  essential  The  fraud  contem- 
plated by  the  statute  is  the  unauthorized  defeating  of  the  will.* 
Evidence  of  fraud  or  undue  influence,  inducing  the  testator  to 
destroy  the  will  himself,  is  sufficient,*  but  a  destruction  by  his 
direction  if  freely  riven  is  not  enough,  even  though  the  destruc- 
tion was  not  so  performed  as  to  amount  to  a  revocation  under  the 
statute.**  Unless  the  statute  otherwise  provides,"  the  contents 
of  a  lost  or  destroyed  will  may  be  proved  by  a  single  witness." 
Declarations,  written  or  oral,  made  by  the  testator,  whether  be- 
fore, at,  or  after  the  execution  of  the  will,  are  competent  second- 
ary evidence  of  its  contents." 


I  Knspp  Y.  Eni4pp,  10  N.  Y.  276. 
'  Paragraph  74. 

*  Hchmtz  y,  Sobalts  (above). 

*  Dan  T.  Brown,  4  Cow.  491. 

*  It  18  sot  even  enough  to  go  to  the  jury.    Enapp  y.  Knapp,  10  N.  T.  276,  280. 

*  Jones  y.  Murphy,  S  Watt)  A  S.  299. 

*  Schnltz  y.  Schnltz  (aboye),  and  see  HUdreth  y.  Schillenger,  10  N.  J.  £q.  (2 
Stocktw)  196. 

•Id. 

*  Voorhees  y.  Voorhees,  89  N.  T.  468,  affi'g  50  Barb.  119, 
^^  Timon  y.  Qafiy,  4»  Barb.  438. 

''  N.  Y.  R.  S.  68,  §  67,  requires  the  proyisioDS  to  be  "  dearly  and  distinctly 
proyed,  by  at  least  two  credible  witnesses,  a  correct  copy  or  draft  being  deemed 
eqaiyaleot  to  one  witness.* 

''  Sngden  y.  Ld.  St.  Leonards,  L.  R.  1  Prob.  Diy.  164.  and  see  Fetherly  y.  Wag- 
goner, 1 1  Wend.  699.  £yen  though  he  himself  destroyed  it  under  excnsabfo  mistake, 
and  he  i^  residuary  legatee.  Wyckoif  y.  Wyckoff,  1  0.  E.  Green.  401.  That  all  the 
witneaaea  must  be  produced  or  accountei  for,— see  Thornton  y.  Thornton,  89  Yt. 
a22,  a.  o.  6  Am.  L.  Reg.  N.  S.  841. 

■*  Sngden  y.  Ld.  St.  Leonards,  L.  R.  1  Prob.  Diy.  154,  225,  241 ;  and  tee  Johnsoa 
T.  LyfoM*  L.  R.  1  P.  d(  D.  646. 
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79.  Foreign  TFi7Z.] — A  foreign  will  is  proved  by  prodacing 
in  the  same  way  as  a  domestic  will  a  probate  by  a  probate  conrt 
within  the  State,  granted  either  upon  original  proof  or  upon  pro- 
duction there  of  an  exemplified  copy  of  a  foreign  probate.  An- 
cillary probate  thus  granted  within  the  State,  is  equivalent  as  evi- 
dence to  original  probate  here.*  The  foreign  exemplification, 
even  if  itself  receivable  in  evidence,  by  virtue  of  the  act  of  Con- 
gress,' and  competent  on  the  question  of  the  rights  and  liabilities 
of  the  parties  arising  in  such  other  State,'  cannot  be  received 
for  the  purpose  of  afiecting  title  to  land  within  the  State  (un- 
less expressly  authorized  by  the  statutes  of  the  State) ;  but  if  it 
has  not  been  recorded  in  a  probate  court  within  the  State,  the 
original  will  must  (for  such  purpose)  be  produced,  or  its  loss 
accounted  for  so  as  to  admit  secondary  evidence.^ 

80.  Ancient  WiUJ] — An  ancient  wiU  is  cowipetent  prima  focie 
evidence,  without  probate,  if  it  appear  that  the  testator  is  dead, 
and  that  it  is  regular  on  its  face,  that  is  apparently  executed  with 
legal  formalities,  and  is  shown  to  have  come  from  the  proper  cus- 
tody, if  more  than  thirty  years  have  elapsed  since  the  testator's 
death,'  and  if  it  is  corroborated  by  other  circumstances,  such  as 
the  fact  that  possession  has  been  continuously  held  under  it. 
Mere  efilux  of  time  is  not  enough  to  dispense  with  proof  of  exe- 
cution, but  it  is  not  always  essential  to  show  possession.  It  is 
enough  if  such  account  be  given  of  it  as  may,  imder  the  circum- 
stances, be  reasonably  expected,  and  as  will  afford  the  presump' 
tion  that  it  is  genuine.*  Inability  to  prove  handwriting  should 
be  shown."^  If  the  original  is  lost,  its  antiquity  and  contents  may 
be  proved  by  secondary  evidence.®  Evidence  of  the  acts  and 
declarations  of  third  persons,  when  in  possession  of  the  lands,  are 
competent  to  prove  the  continued  possession  under  the  wilL 

X. — ^ExTEINSIO  EVTOENCB  AFFECTINO  WiLLS. 

81.  M'ect  of  the  Starts  of  WiUs.]— The  Statute  of  Wills,  by 
requiring  testamentary  acts  to  be  expressed  and  authenticated  in 


»  Bromley  ▼.  Miller,  2  3upm.  Ct.  (T.  <b  C.)  676 ;  Townsend  y.  Downer,  82  Vt 
188,  216;  mWet  ▼.  James,  L.  R.  8  P.  <br  D.  4. 

'  U.  S.  R.  8.  §§  906,  906.  In  sncb  case  the  recital  in  tbe  record  of  notice  of  the 
proceedings  is  prima  /aci0  eyidenoe  that  it  was  given,  but  not  conclusiye  if  jurisdic- 
tion depended  on  it    Clark  y.  Blackington,  110  Mass.  809,  SY4. 

»  Robertson  y.  Barbour,  6  T.  B.  Monr.  (Ky.)  623. 

*  Graham  y.  Whitely,  26  N.  J.  L.  260.  Whether  the  original  is  competent  with- 
out such  probate,  depends  on  the  local  statutes.  See  Ivesy.  AUyn,  12  Vt.  689 ;  Bar- 
stow  y.  Sprague,  40  N.  H.  27. 

*  Staring  t.  Bowen,  6  Barb.  109.  The  appearance  of  the  paper  Itself,  and  the 
date,  are,  in  the  absence  of  anything  to  raise  suspicion,  competent  on  the  question  of 
ago.    Enders  y.  Stember;ih  (below). 

*  This  is  the  New  York  rule.  Enders  y.  Sternbergh,  2  Abb.  Ct.  App.  Deo.  86, 
48 ;  Jackson  y.  Luquere,  6  Cow.  211.     Contra,  Merrill  y.  Sawyer,  8  Pick.  297. 

'  Nonhrop  y.  Wright,  7  Hill  (N.  YJ  476. 

"  Enders  y.  Sternoergh,  2  Abb.  Ct.  i^pp.  Dec  42.  Jackson  y.  Van  Doner,  5 
jQhna.  144. 
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writmgy  preclades  us  from  treating  oral  dedarationg  as  a  testa- 
mentarj  act,  or  even  aa  any  part  oi  aach  an  act.^  Every  dispo- 
sition which  the  testator  malces  must  be  embodied  in  a  writing 
that  conforms  to  the  statute.  Extrinsic  evidence  can  not  estab- 
lish a  provision  shown  to  have  been  omitted  bj  mistake,  nor  even 
snpplj  any  essential  or  vital  part  left  blank,  in  a  provision  the 
frame  of  which  was  inserted  by  the  testator.*  A  will  may  be 
construed  in  connection  with  another  writing  to  which  it  refers ;' 
bat  it  cannot,  even  by  expressing  an  intention  to  do  so,  make  an 
unattested  instrument  a  part  of  itself,  so  as  to  efEect  a  testament* 
ary  disposition  without  compliance  with  the  statutory  formali- 
ties.* 

82.  ZeoitimaU  Objects  of  Extrinsic  Evidence.'] — ^Notwith- 
standing these  restrictions,  extrinsic  evidence  is  freely  admitted 
for  certain  purposes,  which  in  a  practical  aspect  may  be  defined 
as  four,  viz. :  to  aid  in  reading^  testhigy  (ipj>lyingj  and  executing 
the  testamentary  declaration  of  intention.' 

>  Mfton  y.  Madb«  14  Johns.  1,  aflS'g  1  Johns.  Ch.  281. 

*  Per  Sdaw,  C.  J.,  Tucker  y.  Seaman's  Aid  Society,  7  Meta  200. 
'  Jackson  ▼.  Babcock,  12  Johns  SS9. 

*  Langdon  y.  Astor,  16  N.  Y.  9 ;  Thompson  y.  Qnimby,  2  Bradf.  449 ;  Clayton  v. 
Ld.  Nugent,  18  M.  &  W.  200. 

*  Kent's  statement  vi  the  rale.  In  the  leading  American  case  (Mann  y.  Mann,  1 
Johns.  Ch.  281),  is,  "Parol  evidence  oanoot  be  admitted  to  supply  or  contradict,  en* 
lar^e  or  vary,  the  words  of  a  will,  nor  to  explain  the  intention  of  the  testator,  except 
in  two  6pe<'incd  cases;  1,  where  there  is  a  latent  ambSffuity,  arising  dehort  the  will, 
as  to  the  person  or  subject  meant  to  be  described ;  and  2,  to  rebut  a  resulting  trust. 
All  the  cases  profess  to  proceed  upon  one  or  the  other  of  these  grounds." 

Wharton  (2  Whart  £y.  g  992)  lays  down  the  rule  thns:  "  With  two  exceptions, 
eridence  of  the  testator's  intentions  is  inadmissible  in  explanation  of  a  will.  These 
exceptions  are  as  follows:  (1.)  What  is  said  at  the  time  of  the  execution  and  attesta- 
tion is  admissiUe  as  part  of  the  ref  ^«ff a;  though  not  to  contradict  the  wilL  (2.) 
When  it  is  doubtfal  as  to  which  of  two  or  more  extrinsic  objects  a  proYision,  in  Itself 
unambiguous,  is  applicable,  then  eTidence  of  the  te^^tator's  declarations  of  intention 
is  admissible;  not,  indeed,  to  interpret  the  will,  for  this  is  on  its  face  unambiguous, 
but  to  interpret  the  extrinsic  objects." 

Wigram's  scYen  rules  are  (\\  igr.  Ex.  £y.):  "LA  testator  is  always  presumed  to 
use  the  words  in  which  be  expresses  himself  according  to  their  strict  and  primary 
acceptation,  unless  from  the  context  <^  the  will  it  appears  that  he  has  used  them  in  a 
different  sense;  in  which  case  the  scose  in  whidi  ho  thus  appears  to  haYS  used  them 
will  be  the  sense  in  which  they  are  to  be  construed. 

"  II.  Where  there  is  nothing  in  the  context  of  a  wUl,  from  which  It  is  apparent 
that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are  tetmbU 
with  reference  to  fx'rmnc  eireumttancea,  it  is  an  inflexible  rule  of  construction,  that  the 
words  of  the  will  shall  be  interpreted  in  their  strict  and  primnry  sense,  and  in  no 
other,  although  they  may  be  capoblo  of  some  popular  or  secondary  interprotation, 
and  although  the  most  conclusive  evidence  of  intention  to  use  them  in  sucn  popular 
or  secondary  sense  be  tendered. 

"  III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  anv  other 
tuan  their  strict  and  primary  sense,  but  his  words  so  interpreted,  are  insen^Su  wth 
nr/crente  to  txtrinaic  eircumatancri,  a  court  of  law  may  look  loto  the  extrinsic  circum- 
atances  of  the  case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popu- 
lar or  secondary  sense,  of  which,  with  reference  to  these  circumstances,  they  are 
capable. 
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The  confusion  in  the  cases  upon  this  snbiect  arises  partly 
from  the  diflSculty  of  preserving  the  distinction  oetween  receiving 
extrinsic  evidence  to  establish  the  testamentary  intention,  which 
is  never  allowable — and  receiving  it  to  enable  us  to  understand 
the  intention  he  has  expressed,  which  is  always  allowable.  No 
extrinsic  evidence  to  interpret  the  will,  is  admissible  except  as 
lififht  thrown  upon  the  words  of  the  will ;  and  the  only  intention 
01  the  testator  which  the  court  can  sanction,  is  that  which  they 
can  derive  through  the  will  itself,  it  may  be  by  the  aid  of  such 
light.  There  is  a  class  of  cases,  in  which  direct  evidence  of  the 
testator^s  declarations  of  his  intention  can  be  received,  to  enable 
us  to  apply  a  provision  of  the  will  accordingly,  viz. :  in  cases 
where  tnere  are  several  persons  or  things  equally  answering  the 
designation, — but  these  cases  are  not  in  truth  an  exception  to  the 
rule,  for  the  declarations  are  not  allowed  to  affect  the  intention, 
but  only  to  show  "what  he  meant  to  do;"  and  when  we  revert 
to  the  will,  we  may  perceive  from  the  will  that  he  has  done  it  by 
the  general  words  used,  if  in  their  ordinary  sense  they  properly 
bear  that  construction.*  If,  after  understanding  the  intention, 
we  do  not  find  that  the  will  has  declared  it  with  the  statute  for- 
malities, the  court  cannotgive  it  effect,  no  matter  how  clear  may 
be  the  evidence. 

83.  Reasons  for  its  Liberal  Admission.'] — ^In  favor  of  the 
liberal  application  of  the  rule  allowing  extrinsic  evidence,  it  may 

*'  ly.  Where  tbe  characters  in  which  a  will  is  written  are  difficult  to  be  deci- 
phered, or  the  lan^niage  of  the  will  is  not  understood  by  the  court,  the  evidence  of 
persons  skilled  in  deciphering  writing,  or  who  understand  the  langaage  in  which  the 
will  is  written,  is  admissible  to  declare  what  the  characters  are,  or  to  inform  the 
court  of  the  proper  meaning  of  the  words. 

"  V.  Fop  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  sub- 
jec£  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  liis  will,  a 
court  may  inauire  into  every  material  fact  relating  to  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  which  is  claimed  as  the  subject  of  dis- 
position, and  to  the  circomstaooes  of  the  testator  and  of  his  family  and  affairs,  for 
the  purpose  of  enabling  the  court  to  identify  the  person  or  thine  intended  by  the 
testator,  or  to  determine  the  Quantity  of  interest  he  has  given  by  his  will. 

**  The  same  (it  is  conceivea)  is  true  of  every  other  disputed  point  respecting  which 
it  can  be  shown  that  a  knowledge  of  extrinsic  facts,  can,  in  any  way,  be  made  (.neil- 
lary  to  the  right  interpretation  of  a  testator's  words. 

"  YL  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of  the 
case,  are  insufficient  to  determine  the  testators  meaning,  no  evidence  will  be  admis- 
sible to  prove  what  the  testator  intended,  and  the  wiU  (except  in  certain  special 
cases,  see  Proposition  VIJ.)  will  be  void  for  uncertainty. 

"  VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncertainty, 
where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  arc  insufficient 
to  determine  the  testator's  meaning,  courts  of  law,  in  certain  special  cases,  admit 
extrinsic  evidence  of  inieniion  to  make  certain  the  person  or  thinff  intendiK!,  whe:e 
the  description  in  the  will  is  insufficient  for  the  purpose. 

"These  cases  maybe  thus  defined, — where  the  object  of  at  estatni's  bounty,  or 
the  subject  of  disposition  (t.  e.,  the  person  or  thinff  intended),  is  describe<l  in  terms 
which  are  applicable  indifferently  to  more  than  one  person  or  thing,  evidence  is 
admissible  to  prove  which  of  the  persona  or  thinjs  gj  d. -scribed  was  intended  by  the 
testator." 

'  Ld.  Abinger  in  Doe  ex  dem.  Il'.scocks  v.  Iliscocks,  C  M.  <Ie  W.  863. 
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be  said  that  text  writers  of  high  authority^  declare  that  the  rules 
for  the  admission  and  exclusion  of  parol  evidence  in  regard  to 
wills  are  essentially  the  same  which  prevail  in  regard  to  contracts 
generally ;  and  it  may  be  further  urged  thr.t  the  right  to  dispose 
by  will  is  of  great  importance;*  that  it  is  commonly  exercised 
xmder  circumstances  unfavorable  to  formality  and  exact  expres- 
Bion ;  and  that  the  court  ought  to  have  every  aid  that  the  con- 
duct and  declarations  of  the  testator  can  give,  to  guide  in  ascer- 
taining his  intention. 

84.  Heasone  for  its  strict  exclusion.'\ — On  the  other  hand,  it 
is  to  be  considered  that  the  rules  allowing  parol  evidence  in  aid 
of  the  interpretation  of  contracts  are  not  fully  applicable  to  wills, 
for  they  rest  on  several  reasons  that  are  foreign  to  these  instru- 
ments. 1.  A  will  is  not  a  transaction  between  rd^iiesy  but  a  silent 
and  private  act ;  and  the  principle  of  good  faith  which  may  bind 
a  contracting  partv  by  what  passed  in  conversation,  does  not  jus- 
tify disposing  of  toe  rights  ot  heirs  and  next  of  kin  by  wliat  may 
have  fallen  from  their  ancestor.  2.  Nor  is  a  will  a  grant  or  effect- 
ive act  during  the  testator's  life,  but  a  revocable  expression  of  in 
tention,  made  frequently  under  circumstances  likely  to  involve 
secrecy,  if  not  fickleness  and  change ;  and  the  law  docs  not  bind 
a  man  by  his  expressions  of  intention,  much  less  by  his  oral  dec- 
larations that  he  has  expressed  certain  intentions  in  a  revocable 
writing.'  3.  It  is  a  matter  of  common  observation  tliat  testators 
are  instinctively  disposed  to  shroud  their  testamentary  acts  in 
secrecy,  and  disguise  their  intentions,  and  to  baffle  with  equivoca- 
tion or  misrepresentation  the  importunities  of  the  expectant  and 
the  inquisitiveness  of  the  curious.  The  law  rec^ards  this  -conceal- 
ment as  a  right  of  the  testator;  and  even  positive  deceit  by  liim, 
however  questionable  morally,  is  not  a  legal  wrong  unless  fraud 
is  acxjompushed  by  it.*  Therrfore  the  testator's  representations 
as  to  what  he  has  or  has  not  done,  much  more  those  as  to  what 
he  intends,  fail  to  afford  any  substantial  presumption  as  to  the 
testamentary  act.  4.  Besides  this  absence  of  reasons  for  admit- 
ting extrinsic  evidence  so  freely  as  in  cases  of  contracts,  the  ob- 
jections to  hearsay  evidence  apply  in  the  strongest  manner  in 
many  cases ;  and  the  fact  that  tne  controversy  in  which  such  evi- 
dence is  offered  usually  arises  between  those  who  stood  in  very 
unequal  degrees  of  personal  intimacy  with  the  testator,  and  that 
his  own  lips  are  sealed  by  death,  render  the  resort  to  such  evi- 
dence peculiarly  liable  to  abuse,  which  it  is  the  object  of  the  statute 
to  avoid  by  requiring  every  testamentary  act  to  be  expressed  in  a 

'  Redl  on  W.  496 ;  1  Greenl.  Ey.  §  287.  As  a  practical  gtilde,  this  maxim  would 
bo  Tory  misleading.     It  would  be  I^bb  inexact  to  compare  wills  to  statutes. 

'  See  Maine's  Anc.  Law,  194. 

'  If  tbe  testator  bound  himself  by  a  promise,  it  is  to  be  enforced,  if  at  all.  as  a 
contract  Ridley  v.  Ridley,  11  Jur.  N.  S.  475;  and  see  60  N»  Y.  88;  HcGuire  v. 
McGnire,  11  Bush,  (Ky.)  142. 

*  tke  Stickland  v.  Aldridge,  9  Yea.  510. 
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written  and  anthenticated  will.  Such  considerations  as  thesQ 
have  led  the  courts  in  recent  years  to  restrict  the  admission  of 
extrinsic  evidence  within  the  limits  I  shall  now  endeavor  to 
indicate.^ 

85.  Exceptional  ruU  <is  to  evidence  in  Jiebuttal.] — The  con- 
siderations to  which  I  have  adverted,  however,  it  will  be  seen  do 
not  militate  against  evidence  impeaching  or  disproving  the  valid- 
ity of  the  testamentary  act;  nor,  on  the  other  nand,  against  evi- 
dence tending  to  show  that  the  intention  was  really  jnst  what  is 
expressed  on  the  face  of  the  will ;  and  hence,  in  this  class  of 
cases,  there  is  peculiar  practical  importance  in  the  principle  of 
evidence,  that  when  one  party  may  and  does  attempt  to  prove  a 
fact,  the  other  party  thereby  acquires  a  right  to  adduce  evidence 
to  the  contrary.  It  will  be  seen  that  the  method  of  attack  some- 
times enlarges  the  scope  of  the  defense,  and  admits  evidence  that 
the  rule  would  exclude  if  offered  in  the  first  instance.' 

86.  Extrinsic  aid  in  Reading.'] — ^Whatever  is  necessary  to 
possess  the  court  with  an  understanding  of  the  lan^age  or  char- 
acters in  which  the  will  is  written,  may  be  supplied  by  extrinsic 
evidence  ;^  and  it  will  readily  be  seen  that  the  principle  is  the 
same,  whether  the  difficulty  in  reading  the  will  arises  from  the 
fact  that  it  waB  written  in  a  foreign  language,  or  a  peculiar  dia- 
lect, or  from  the  fact  that  the  testator  habitually  used  words  of 
the  common  language  in  a  peculiar  way,  or  used  characters  and 
hieroglyphics  insteaa  of  the  common  notation  of  language.  But 
the  competency  of  the  evidence  consists  not  in  its  showing  what 
testator  intended  in  this  particular  case,^  but  in  showing  wnat  his 
habitual  speech  and  notation  were,  leaving  the  court,  in  the  light 
of  this  fact,  to  read  the  will  and  ascertain  thence  what  his  inten- 
tion was.*  Accordingly,  if  a  will  is  written  in  a  foreign  language 
or  in  short-hand  or  cipher,  it  may  be  translated  by  competent 
evidence ;  •  if  it  contains  terms  which  the  writer  habitually  used 
in  a  peculiar  sense,  that  habit  can  be  shown  ;^  if  it  contains  terms 

^  Earlier  cases,  and  not  n  few  later  ones  founded  on  earlier  rulings,  admit  anch 
eTidence  more  freely,  and  it  will  not  be  diffiouU  to  find  cases  to  the  contrary  of  some 
of  the  propositions  stated  in  the  text  in  this  connection,  but  I  confine  myself  to  a 
statement  of  the  rnle,  and  a  selection  of  cases  illustrating  it,  as  now  administered  in 
tbo  courts  of  highest  authoritv. 

*  Where  one  party  proved  the  natnre  of  a  transaction  with  the  testator  to  affsot 
the  construction  or  application  of  the  will, — Hddf  that  the  other  might  jrivo  iestator'a 
declarations  to  the  contrary,  in  evidence,  by  way  of  contradiction.  Dkkio,  J.,  Til- 
lotson  V.  Race,  22  N.  Y.  121 

'  See  Wigram's  4th  proposition  above,  p.  180,  note. 
Md. 

*  Hence  ndther  the  testator's  declarntions  of  what  he  meant,  nor  the  toatimony 
of  the  draftsman  a^  to  the  meaning  of  the  clause,  is  competent  (I  Redf.  on  W.  685 
g  60,  and  cases  cited);  nor  is  a  letter  to  the  testator  from  his  solicitor  (Wilson  v. 
O'Lcary,  L.  R.  7  Ch.  App.  448,  s.  c.  2  Moak's  Eng.  842.) 

*  Clayton  T.  Ld.  Nnient,  18  Mees.  A  W.  200. 

*  Per  Br  ADroBD,  J.,  Hart  t.  Marks,  4  Bradt  168 ;  Doe  «s  d$m  Hiteocks  v.  T"*«r^H 
0  lieea.  A  W.  868. 
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-with  wliich,  dfi  a  member  of  a  partiavlBSf  frade  or  calliiig,  lie  was 
faSiililiary  or  language  which  has  a  provincial  or  local  meaning,^ 
persons  ac^naintea  with  the  meaning  of  the  words  may  be  re- 
ceived as  witnesses  to  translate  or  define  them.  If  he  was  accns- 
tomed  to  designate  a  person  by  a  short  name,  snch  as  the  surname 
alone,'  or  the  baptismal  name  alone,'  or  a  pet  name ;  *  or  habitually 
to  misname  the  person  through  confusing  several  names,'  or  to 
use  abbreviations  or  a  cipher, — as,  for  instance,  a  private  price 
mark  for  goods  in  his  business,' — and  such  names  or  characters 
appear  in  hiB  will,  they  may  be  explained  by  evidence  of  his 
usage.  But  extrinsio  evidence  of  what  testator  intended  bv 
using  initials  or  ciphers  in  a  bequest,  as  distinguished  from  evi- 
dence of  what  it  was  his  common  habit  of  speech  or  writing  to 
use  them  for,  is  not  admissible.''  Another  important,  but  not 
very  well  defined  qualification  of  this  rule  exists  in  respect  to  those 
ttehnical  legal  words  to  which  the  law  fixes  a  definite  legal  mean- 
ing, such  as  '^  next  of  kin."  Buch  meaning  cannot  be  varied  by 
paroL  And  a  contradiction  in  terms  of  legally  settled  import 
appearing  on  the  face  of  the  will,  must  be  settled  by  rules  oi  in- 
terpretation, without  resort  to  extrinsic  evidence.' 

87.  Alterations.'] — ^When  the  question  is  not  foreclosed  by  a 
conclusive  probate,*  extrinsic  evidence  is  competent  within  cer- 
tain limits,  and  sometimes  necessary,  to  explain  alterations  in  the 
original  will.  Unattested  alterations  in  a  will  are  not,  as  in  case 
of  a  deed  presumed  to  have  been  made  before  execution.^  It  has 
been  usually  said  that  in  the  absence  of  evidence  there  is  a  pre- 
fiiiitnptioil  that  loi  unattested  alteration  appearing  in  a  will  was 
iMde  After  its  execution."  It  more  accurately  represents  the 
present  practice  to  say  that  the  burden  is  upon  him  who  asserts 
the  alteration  to  be  valid,  to  give  some  evidence  from  which  it 


'  Evens  ▼.  Wheeler,  22  Weod.  152.  and  entes  cited* 

*  Claytoii  V.  I^  Nugent,  18  Meea.  A  W.  200,  207. 

*  Wisrr.  by  CHsra,  189. 

*  1  Iledt  on  W.  630. 

*  Lee  Y.  Pain,  4  Har6,  ^91,  approved  In  Jarman,  8d  ed.  v6l.  1,  892,  Init  qnettioned 
If  Redfleld,  I  Redl  on  W.  682. 

*  ViiU  V.  Charmer,  28  Bear.  195. 

*  Tho  distinction  is  well  exhibited  thus :  A  baqnesi  to  Ladj  ,  is  void,  and 
tbo  blank  cannot  be  anpplied  by  extrinsic  evidence  (Hnnt  v.  Hort,  8  Bro.  C.  0.  81 1). 
fiat  A  beqnen  to  —  Psge  may  be  sustained  in  favor  of  a  person  of  that  name  on 
evidence  that  testator  waa  acmstomed  to  call  him  "  Page  "  (Pnce  v.  Page,  4  Yes.  679, 
and  flce  Miller  v.  Travers,  8  Bio^.  244,  and  cases  cited).  Thus  where  the  beneSciariea 
were  only  Indicated  by  initinls  and  blinks,  and  there  was  pasted  Into  the  will  at  time 
of  sttc*6tation  a  alip  referring  to  a  card  in  his  desir,  as  constituting  a  Irey  t6  tho  sig- 
oijficanre  of  the  initiols,  and  the  only  card  found  was  dated  lon^  after  the  will,  and 
not  proven  to  be  a  copy,  but  proven  to  have  a  general  resemblance  to  a  card  seen 
lyins  with  the  will, — ffeU,  that  thA  key  was  not  adndsslbla  and  the  beqnesta  wero 
▼oid(Clavton  v.  Ld.  Nugsnt,  13  Mees.  A  W.  200). 

«  Weatherhead  v.  Bask«rville,  11  How.  U.  S.  829. 

*  See  paragimh  60. 

>•  1  Bade  on  W.  814>816  (28). 

u  Boae.  K.  P.  160;  2  Whart  £v.  §  897;  Staph.  Dig.  £v.  art  89. 
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maybe  inferred  that  it  wys  made  before  execntion,^imIefi8  it  maj 
be  inferred  that  snch  was  the  case  from  the  face  of  the  docu- 
ment.' The  time  when  the  alterations  were  made  may  be  shown 
by  proving  the  declarations  of  the  testator,  whether  uttered  at 
the  execution  of  the  will,  or  before  it,  even  by  way  of  expression 
of  an  intention  which  would  be  defeated  by  disregarding  the  al- 
teration.' The  testimony  of  a  subscribing,*  or  other  eye  witness, 
is  of  course  competent ;  and  so  is  the  opinion  of  an  expert.^  The 
testimony  of  an  eye  witness  is  of  more  weight  than  that  of  ex- 
perts.* In  the  absence  of  other  evidence  as  to  when  the  altera- 
tions were  made,  the  fact  that  dates  prior  to  that  of  the  will 
were  affixed  to  some  of  them  by  the  testator  is  not  sufficient  to 
show  that  they  were  made  before  execution.''  Alterations  may  be 
eflFectual  although  made  only  in  pencil.*  But  where  there  are  both 
pencil  and  ink  mterlineations,  and  some  of  the  penciled  words 
are  under  the  words  in  ink,  but  extend  beyond  them,  with  addi- 
tional provisions,  the  inference  may  be  drawn  that  as  the  ink 
superseded  some,  it  was  intended  to  supersede  all  of  the  penciled 
words,  and  that  the  latter  were  merely  deliberative.'  Where  a 
testator  has  entirely  erased  the  name  oi  a  legatee,  and  substituted 
another  name  in  its  place,  with  intent  to  revoke  only  by  substi- 
tution, evidence  will  be  received  to  show  what  the  original  name 
was.^*  ^ 

88.  Mistakes.'] — The  court  may  correct  obvious  clerical  mis- 
takes appearing  on  the  face  of  the  wiU  ; "  but  the  only  case  in 


>  Goods  of  Sjkes,  L.  R.  8  P.  <b  D.  26,  B.  o.  6  Bleak's  Eng.  R.  521,  and  cues  cited. 

*  As,  for  instance,  where  an  interlineation  consists  of  words  necessary  to  complete 
the  sense,  and  apparently  written  at  the  same  time  and  with  the  same  ink.  Goods 
of  Cadge,  L.  R.  1  F.  d^  M.  64K.  Another  instance  is  the  correction  of  an  absurdity. 
If  the  question  arises  on  the  face  of  the  paper  alone,  the  question  is  usually  for  the 
jury.    See  Van  Buren  y.  Gockburn,  14  Barb.  118. 

'  Goods  of  Sykes  (above);  1  Wms.  £xrs.  6  Am.  ed.  411;  Dench  y.  Dench,  25 
Weekly  R.  414.    Compare  2  Whart.  Et.  202,  ^  1008. 

*  Charles  ▼.  Huber,  78  Pa.  St.  448. 

*  Re  Hindmarch,  1  L.  R.  Prob.  807,  s.  p.  Dubois  y.  Baker,  80  N.  T.  866,  affi'g  40 
Barb.  666.    Compare  Beckett  y.  Spencer,  29  Barb.  180. 

*  Testimony  of  one  who  drew  a  will  and  saw  it  executed,  that  it  has  not  been  al- 
tered, outweigns  testimony  of  many  who  speak  only  from  an  inspection  of  the  paper, 
as  produced.    Malin  y.  Malin,  1  Wend.  625. 

"I  Goods  of  Adamson,  L.  R.  8  Prob.  4k  DIy.  253,  s.  c.  14  Moak's  Ens.  704.  The  pre- 
sumption tliat  sheets  bound  together  and  constituting  a  will,  as  found  in  the  testator's 
desk,  were  so  bound  together  at  the  time  of  the  ezecutiun,  is  not  necessarily  rebuttc<l 
by  the  fact  that  the  numbering  shows  that  one  of  the  original  sheets  had  been  re- 
moved  and  another  of  them  transposed  into  its  place.  Rees  y.  Rees,  L.  R.  8  P.  d  D. 
84,  s.  o.  6  Moak's  Eng.  865. 

<»  Matter  of  Tonnelle,  5  N.  Y.  Leg.  Obs  251 ;  but  see  12  Barb.  595. 

'  Goods  of  Adams,  2  Moak's  Eng.  R.  161. 

i<^  Goods  of  McCabc.  L.  R.  8  P.  <fe  D.  94,  s.  o.  6  Moak's  Eng.  872  and  cases  cited. 

**  Thus  "  and"  msy  be  read  "  or,"  and  conversely.  Jnckson  y.  Blanshan,  1 1  Johns. 
54,  and  other  coses  in  2  Abb.  N.  Y.  Dig.  (2ded  )  669;  6  Id.  178,  181.  *'May  leave," 
may  be  read  "may  have."  Dubois  v.  Ray,  86  N.  Y.  162.  a.  p.  in  L.  R.  16  Eq.  289, 
"Reviving,"  may  be  read  "surviving."  Pond  v.  Bergh,  10  Paige,  140.  "Prepara- 
tory meeting,"  iu  the  designation  of  the  donee,  may  be  read  "preparattiw  meeunst,* 
that  being  in  the  true  name  of  the  only  claimant    Dexter  y.  Garoner,  7  Allen,  246. 
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wliicli  extrinsic  evidence  is  clearly  admissible  to  correct  an  error 
by  substituting  something  necessary  to  be  inserted,  is  in  respect 
to  an  error  of  the  date.^ 

89.  Mstriimc  aid  in  Testing  validity.'] — In  practice,  all  the 
questions  involved  in  the  validity  of  the  instrument  are  usually 
tested  upon  probate,  as  we  have  seen.  It  will  suffice  here  to  observe 
that  when  the  question  of  validity  is  not  concluded  by  the  pro- 
bate, the  same  evidence  is  competent  as  would  be  in  a  proceeding 
for  probate ;  and  also  that  when  the  instrument  as  a  wnole  is  not 
impeached,  it  is  still  competent  to  show  that  a  particular  part  of 
it  was  not  the  testator's  will ;  as,  for  instance,  that  a  clause  was  in- 
terlined by  another  hand  without  authority,*  or  that  a  particular 
part  was  inserted  through  undue  influence,'  or  that  a  sheet  was 
not  in  the  will  at  the  time  of  its  execution/  But  due  execution 
is  presumptive  evidence  that  the  testator  knew  the  contents  of  the 
will,  and  tnat  it  conforms  to  his  intentions ;  ^  and  it  is  not  competent 
to  show  that  he  acted  under  a  mistake  or  forgetfulness  of  lact  as 
to  persons  or  property,  for  the  purpose  of  inferring  that  he  would 
not  have  intended  a  certain  express  gift  If  he  had  been  rightly  in- 
formed.* Nor  can  it  be  shown  that  lie  gave  different  instrucMons 
as  to  the  clause  to  be  inserted,  and  executed  the  instrument  in  ig- 
norance of  the  draftsman's  mistake.''  And  even  if  it  be  admis- 
sible to  show  that  he  intended  a  clause  not  to  take  effect  except 
in  a  certain  contingency ,•  this  cannot  be  done  by  proving  that  no 
gave  instructions  to  have  it  drawn  in  one  way,  and  tnat  it  was 
drawn  and  executed  in  another.'  Unless  words  have  been  in- 
serted in  a  will  by  fraud  or  mistake,  without  the  testator's  knowl- 


'  Goods  of  Thomson,  L.  R.  1  Pr.  <fe  M.  8;  Reffell  T.  Reffell,  Td.  189.  Where  the 
atiornf  y,  drawing  the  codicil,  intended  to  conclude  the  codicil  with  a  paragraph, "  in 
all  other  respects,  I  conSrm  mj  said  will,"  but  by  mistake  wrote  *' revoke "  instead 
of  "  confirm,"  and  in  this  State  the  codicil  was  executed, — ^it  was  held  that  parol  evi- 
dence coald  not  be  received  to  correct  the  mistake.  In  re  Davy,  5  Jar.  N.  S.  262,  a.  o. 
1  Sw.  &  Tr.  262;  1  Redf.  on  W.  692,  g  26.  On  the  contrary,  where  the  foarth  cod. 
icil  revoke  the  three  previous  codicils,  and  a  tifth  codicil  purported  to  confirm  the 
four  codicils, — Md,  that  eztrinsio  evidence  was  admissible  to  show  that  four  meant 
foarth.  Goods  cf  Thomson,  L.  R.  1  Pr.  <fe  M.  8.  See  Hart  v.  Talk,  2  De  Gez,  M.  & 
G.  800,  where,  on  ezirinsic  evidence  of  the  situation  of  the  family  and  property,  the 
court,  in  order  to  set  right  what  appeared  to  them  to  be  an  obvious  clerical  error, 
held  that  the  words  ''fourth  schedule "  in  a  will  should  be  read  as  if  they  were  **  fifth 
Bchednle." 

'  I>oe  Y.  Palmer,  16  Q.  B.  Ad.  A  E.  747 ;  Charles  v.  Hnber,  78  Pa.  St  448. 

<  Ld.  Trimlestown  v.  D" Alton,  1  Dow.  &  CI.  86;  Florey  r.  Florey,  24  AU.  241. 

*  See  Miller  v.  Travers.  8  Bing.  244. 

»  I  Redf.  on  Willa,  8d  ed.  686.  §  67.  The  fact  that  a  capable  tesUtor  read  or 
heard  read  the  proTision  before  attesting  it,  cannot  be  countervailed  by  the  testl 
niony  of  the  scrivener  that  he  inserted  it  by  inadvertence,  and  without  instructions. 
Guardiiouje  v.  Blackburn,  L.  R.  1  P.  <&  M.  109. 

<  Jackson  t.  Sill,  11  Johns.  201.  See  Gifford  t.  Dyer,  2  R.  I.  99;  AllgoodT« 
Blake,  L.  R.  8  £q.  160.    Compare  Crosethwaite  v.  Dean,  6  Id.  246. 

»  I  Redf.  on  W.  604,  n.,  2  Whart  Ev.  240.  g  996. 

•  Listpr  V.  Smith,  S  Sw.  A  Tr.  282. 

»  Ordway  v.  Dow,  DO  N.  U.  12.  • 
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edge,  tho  court  caimot  correct  the  error  either  hy  omiflflioa  or  ish 

sertion  of  words.* 

90.  Jiebutting  evidence.'] — Bnt  wherever  extrinBic  evidence  is 
admitted  to  negative  the  ^ntdnenees  of  the  testamentary  act^  ex- 
trinsic evidence  is  admissible  to  aflirm  it ;  and  for  this  purpose 
even  the  testator's  declarations  of  intention  may  be  received. 
They  are  not  in  this  case  adduced  to  eke  ont  a  testamentary  act 
insufficient  under  the  statute ;  but  merely  to  show  that  the  snf* 
licient  expression  of  intention  contained  m  the  will  was  genuine. 

91.  EsUrin9io  aid  in  AjyplyingJ] — ^It  is  a  familiar  rule  that,  in 
order  to  understand  the  intention  of  the  testator,  for  purposes  of 
construction,  we  must  advert  to  his  situation  at  the  time  of  mak- 
ing the  will,  and  consider  such  circumstances  as  the  number  of 
his  family,  the  different  kinds  of  property  which  he  had,  &c.  ;* 
and  a  general  and  pervading  obscurity  in  a  will  drawn  by  an  il- 
literate person,  is  justlv  regarded  as  strengthening  the  reason  for 
receiving  extrinsic  evidence  of  the  circumstances  of  the  testator 
and  his  family,  and  the  diaims  on  him  of  a  leiratee  whose  ^t  is 

The  prindplea  which  r^nlate  the  competency  of  extrinsic 
evidence  for  this  purpose,  are  the  same  whether  the  question  re- 
lates to  the  subject  or  to  the  object  of  the  gift ;  and  the  decisions 
under  either  class  of  cases  are  applicable  to  the  other.^  But  for 
greater  practical  convenience  the  competency  of  evidence  to  iden- 
tify the  object  of  the  gift,  that  is  to  say  the  Denaficiary ,  will  first 
be  explained. 

92.  —  in  identifffinff  ike  Peraon,'}^t  is  not  essential  that  a 
legatee  or  devisee  be  named  f  a  reference  by  which  he  ma^  be 
ascertained  when  the  time  eomes  is  enough ;  and  then  extnnsio 
evidence  is  competent  to  identify  him,'  If  the  whole  designation 
used  in  the  will  to  indicate  the  person,  whether  of  a  beneficiary 
or  an  executor,  applies  with  exactness  to  one  claimant,  exirinsie 
evidence,  no  matter  how  persuasive,  is  not  admissible  for  the  pur- 
pose of  showing  that  some  other  one,  to  whom  it  does  not  accn- 
nptely  apjdy,  was  the  person  intended.'    And  if  a  beneficiary  is 


>  WaniEe  T.  WftWae,  6S  Pa,  8i  MS,  Bo  held  in  *  Oouvt  of  IVobste.  IlArter  t. 
BartBT,  L.  R.  8  r.  4fc  D.  ll«  a  cv  S  MosVs  En^.  508. 

*  Doe  V.  ProYOOFt,  4  Johns.  61 ;  Sbnltors  v.  Johnson,  SB  Barb.  80i 

*  Terpenlng  y.  SkinBer,  dO  Barb.  873.  See  a  further  deciaion  In  29  N.  Y.  006 ; 
Doe  V.  Provooat,  4  Johns.  61. 

*  American  Bible  So<ie%y  t.  PraMp  9  AHen,  II,  and  oases  dtecL 

*  Holmes  t.  Mead,  6g  N.  T.  882. 

*  Tncker  t.  Seamai/B  Aid  Soo.  1  MeCa  188 :  1  Redf.  on  W.  618,  §  41.  Thna 
where  the  ezecator  named  was  but  twelve  years  old,  the  eonrt  refosed  to  receiye  pa- 
rol evidence  that  testator  intendetl  to  name  the  la^s  Cither,  whose  name  was;  with 
(be  exception  of  a  part  of  Um  nlddle  name,  idinttoal  wtth  the  b(hi's.  Goods  of  Feel, 
JU  R.  2 1'lr.  d(  H.  46. 
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once  adequately  and  accurately  named  or  described  in  the  will, 
this  is  conclusive ;  and  if  the  same  name  is  mentioned  a  second 
time  in  the  same  instrument  without  any  description  other  than 
"  said,"  extrinsic  evidence  is  not  admissible  to  show  that  a  differ- 
ent person  was  intended  the  second  time.^  Where  the  second 
reference  is  not  thus  identified,  but  is  so  expressed  that  it  may  bo 
referred  to  either  of  two  persons  previously  named,  extnnsic 
evidence  is  admissible  to  remove  the  ambiguity,  and  for  this  pur- 
pose l^e  testator's  declarations  are  competent/ 

93.  —  in  case  of  names  cf  rdationehip7\^ — Prima  facte  the 
word  "children"  means  legitimate  children.'  There  must  bo 
dear  evidence  to  establish  another  application  of  the  word.* 
Hence,  under  a  bequest  to  testator's  "  children,"  "  nephews,"  &c., 
without  anything  on  the  face  of  the  will  to  show  a  different  in- 
tent,* none  but  the  testator's  own  and  legitimate  children  or 
nephews  can  take,  if  such  there  are.  But  extrinsic  evidence  is 
admissible  to  show  that  there  are  none  such,  and  that  he  was 
never  married,  but  left  illegitimate  offspring,  and  that  ho  recog- 
nized them  as  his  children.^  So,  also,  of  illegitimate  nephews. 
In  like  manner  evidence  is  admissible  that  the  only  nephews  and 
nieces  in  the  family  were  those  of  testator's  wife.'^  Where  the 
words  of  relationship  such  as  "  children,"  "  cousin,"  &c.,  are  used 
with  nothing  in  the  will,  read  in  the  light  of  surrounding  circum- 
stances, to  snow  that  a  broader  meaning  is  intended '  than  the  or- 
dinary meaning,  such  as  Intimate  sons  and  daughters,  first 
cousin,  &c.,  independent  extrinsic  evidence,  having  no  connection 
with  the  words  of  the  will,  eannot  be  reoeived  to  enlarge  the  im- 
port. 


*  Wftblwr  T.  Corb«tt»  L,  R.  16  Eq.  ttl»,  t.  a  6  HotVi  Eng.  841/  Thiu,  where  tes- 
tater  hi  one  oUnM  gave  the  peraoncl  property  on  his  farm  to  "  William,  Saroael, 
JUnjamin  and  James;  In  another  dame  gave  the  ftum  to  E^amneT,  Wiiliam  and 
Jamee "  (not  naming  Benjamin),  and  in  the  next  elanae  ffave  other  lands  ''to the  said 
fawlrBanwd  dannel,  Wiltiam,  Mnijamin  and  Jamee/— ^(7<2,  that  the  ambi^rnity,  if  any. 
iraa  patevt,  and  eoidd  not  be  aided  by  parol  eyidenee  of  teetator^s  doclarationa  of  in- 
teatioa  to  give  a  share  of  hie  Iftrm  to  Benjamin,  and  Ma  inebroetions  to  the  draftsman 
to  lnel«de  him.    Byatt  ▼.  Pngaley,  2S  Barb.  280. 

'  Doe  T.  Keeds,  2  M.  A  W.  129;  Doe  ▼.  Morfas,  1  a  ^  M.  2SS, 

*  CreiDier  y.  Plnelioey,  8  Barb.  Ch.  4M. 

«  Hin  T.  Crook,  R.  R.  •  H.  of  L.  269,  s.  a  t  MoaFs  £i|r.  i. 

*  Brower  r.  Bowers,  t  Abb.  Ck.  App.  Dee:  214. 

'  Qardaer  ▼.  Heyer,  2  Paige,  11  ;  Laker  r.  Hordent,  L.  R.  1  Ch.  Dir.  644,  a.  a 
10  Moskva  Bog.  672;  84  L.  T.  B.  a  (Gh.  D.)  88.  Oonpare  Lepine  ▼.  Bean,  U  R.  10 
£}.  170. 

^  Sherratt  r.  Moantford,  L.  R.  8  Ch.  App.  928,  ii  oi  7  Moal^a  Eng.  479.  In  each 
ease  evidenee  of  hia  lll-fee^ag  toward  them,  or  other  circuasstances  renderino^  it  im- 
probable tliat  he  intended  them,  waa  held  not  admissible.  Id.  If  the  bequest  to 
ebitdren  refers  to  tboee  of  another  than*  testator,  there  mnat  be  eyidemce  that  ho 
knew  there  were  illegttimate  children  and  none  other,  and  that  they,  in  tlieir  reputed 
eharacter,  wonld  answer  the  dee<^ption,  in  order  to  enable  them  to  take  In  n  Her- 
bert, 8  Jnr.  N.  a  1027  ;  and  see  1  Sbk  t.  Oitt,  128. 

*  RedC  on  W.  658;  Brower  v.  Bowers,  1  Abbw  Gt.  App.  Deo;  214. 


138  ACmOKS  BY  AST)  AGADSST 

94.  —  in  case  of  Corporate  Desianation.'] — It  is  not  essential 
that  a  corporation  be  designated  by  its  legal  corporate  name.  It 
may  be  designated  by  the  name  by  which  it  is  nsually  or  popu- 
larly called  or  known,  or  by  a  name  by  which  it  was  known  and 
called  by  the  testator,  or  by  any  name  or  description  by  which  it 
can  be  distinguished  from  every  other  corporation ;  and  when 
an  other  than  the  corporate  name  is  used,  the  circumstances  to 
enable  the  court  to  apply  the  name  or  description  to  a  particular 
corporation,  and  identify  it  as  the  body  intended,  and  to  distin- 
guish it  from  all  others  and  bring  it  within  the  terms  of  the  will 
may,  in  all  cases,  be  proved  by  parol.* 

95.  —  applying  Erroneous  designation.'] — ^If  it  be  once  shown 
by  extrinsic  evidence  that  there  is  no  person  in  existence  who  ex- 
actly and  fully  corresponds  with  the  designation  or  descript^n 
used  in  the  will  to  inaicate  the  donee,  extrinsic  evidence  is  then 
admissible  to  ascertain  to  whom  the  designation  points,^  and  for 
this  purpose  it  is  competent  to  adduce  evidence  of  the  circum- 
stances and  habits  of  the  testator,  and  the  state  of  his  family  at 
the  time  he  made  the  will,  so  as  to  put  the  court  in  the  position 
of  the  testator,  in  order  to  ascertain  the  bearing  and  application 
of  the  language  which  he  has  used,  and  whether  there  exists  any 
person  to  whom  the  whole  description  given  in  the  will  can  to 
with  sufficient  certainty  applied.' 

96.  —  rejecting^  False  Words,'] — Where  a  designation  other- 
wise correct,  contains  words  which  are  false  or  inapplicable  to  the 


>  Lefevre  v.  Lefevre,  69  N.  T.  434,  rev'g  in  part  2  Supm.  Ct.  (T.  <b  C.)  830 ;  Rn* 
Parish  in  Sutton  v.  Cole,  8  Pick.  237,  and  cases  cited. 
•  *  Hart  Y.  Marks,  4  Bradf.  161. 

»  Chartflr  T.  Charter,  L.  R.  7  H.  of  L.  864,  s.  o.  12  Moak's  Eng.  R.  1,  affi'g  1 
Moak's  En^.  249 ;  Thomas  v.  Sterens,  4  Johns.  Ch.  607.  Thus,  by  the  aid  of  parol 
eridence,  the  American  Bible  Society,  the  American  Tract  Society,  the  Genenil 
Synod  of  the  Reformed  Protestant  Church,  the  New  York  State  Colonization  So- 
ciety, and  the  American  Seaman's  Friend  Society,  respectiyely  were  allowed  to  ta^e 
bequests  of  a  residue  expressed  tlios,  to  the  treasurers  of  the  following  societies: 
"  Am.  Bible,  Tract,  Synods,  Board  of  Missions,  Domestic  Missions,  N.  Y.  Coloniza- 
tion, and  Seaman's  fViend."  Homebeck  v,  American  Bible  Society,  2  Sandf.  Ch. 
188.  The  "  Boston  Asylum  and  Farm  School  for  Indigent  Boys,"  was  enabled  to 
take  a  bequest  expressed  to  be  to  the  "  Boys'  Asylum  and  Farm  School,"  there  being 
no  other  claimant  Minot  y.  Boston  Asylum,  7  Mete.  416.  So  the  First  Congr^^ 
tional  Society  in  A.  may  take  a  bequest  to  *'The  Congregational  Society  of  A.,''^it 
appearing  that  at  the  date  of  the'  execution  of  the  will  there  was  no  other  such  So- 
ciety in  A.,  and  there  being  no  other  claimant.  Howard  y.  Am.  Peace  8oc.  49  Me. 
297.  So  the  "  Preachers'  Aid  Society  of  the  Maine  Conference  of  the  Methodist  Epis- 
copal Church,"  may  take  a  bequest  to  "  the  Maine  Methodist  Conference  Minister^ 
Aid  Society,"  if  the  circumstances  indicate  that  this  and  no  other  Society  was  in« 
tended,  there  being  no  other  claimant  Preacher^  Aid  Soc.  45  Me.  652.  'The  testa- 
tor who  liyed  in  C,  made  bequests  "  to  the  Presbyterian  Church  in  C,"  "  to  tha 
Methodist  Church  in  C,"  and  "  to  the  Baptist  Church,"  not  adding  in  C. :  Udd,  tliat 
the  former  g^ts  were  sufficient,  there  being  one  of  each  such  churches  in  C,  but  in 
the  absenc3  of  anything  to  identify  the  Baptist  Church  with  that  in  C,  the  latter  was 
yoid  for  uncertainty.  Lefeyre  y.  Lefeyre,  2  Supm.  Ct.  (T.  <&  C.)  841.  In  this  case 
no  eyidence  whateyer  was  giyen  on  the  trial  as  t3  the  usage  of  the  testator,  in  speak- 
ing  of  the  Baptist  Church  or  Society. 
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daimant,  the  false  or  inapplicable  part  ma^be  rejected,  if  enottgli 
remain,  in  the  light  of  competent  extrinsic  eviaence,  to  identify 
the  donee.  The  origin  of  the  rule  seems  to  have  been  in  reject- 
ing a  false  description  added  to  a  correct  name,  but  the  rule  is 
not  confined  to  this  class  of  errors.  It  is  not  the  rule  that  the 
name  controls  the  description,  in  the  absence  of  evidence.*  The 
name  may  be  rejected  as  false,  leaving  the  description  to  control' 
Upon  the  same  princinle  evidence  is  competent  that  the  testator 
was  accustomed  to  call  a  person  by  the  name  used  in  his  will, 
which  is  not  the  true  name,'  or  even  by  a  name  which  the  scrive- 
ner mistook  by  similarity  of  sound  for  that  written  in  the  »will, 
and  to  which  no  other  person  answers.*  Evidence  of  other  acts  of 
beneficence  shown  to  the  claimant  by  the  testator  while  living  is 
competent ;  *  bo  is  evidence  of  a  bequest  to  him  in  a  prior  will  of 
the  same  testator,*  and  evidence  of  a  general  belief  in  the  family ' 
that  the  testator  was  his  godfather.®  Where  one  person  answers 
to  the  name  only,  and  another  to  the  description  only,  without 
anything  in  the  will  to  decide  the  question,  there  must  be  compe- 
tent extrinsic  evidence  supporting  the  application  to  one  in  pref- 
erence to  the  other,  or  the  bequest  will  bo  void  for  uncertainty. 

97.  —  adverse  claimants,'] — We  have  thus  far  been  consider- 
ing chiefly  cases  where  there  is  but  one  claimant,  the  question 
bemg  whether  that  claimant  shall  take,  or  the  gift  fail  for  uncer- 
tainty. Where  the  only  claimant  is  a  natural  person,  designated 
inexactly  or  incompletelv  by  name,  it  is  incumbent  on  him  to 
give  some  evidence  tending  to  show  that  no  other  person  of  the 
name  is  entitled ;  but  where  the  only  claimant  is  a  corporate 


>  Drake  y.  Drake,  8  Ho.  of  L.  Cas.  178.  In  this  case  the  draftsman's  testimony 
to  his  inatraction9,  was  excluded  as  incompeteDt.  Com|*are  Gillett  v.  Gane,  L.  R.  10 
Eq.  29;  Doe  v.  Roast,  11  Jur.  99;  Farrar  v.  St.  Catherine's  Coll.  L.  K.  16  £q.  19; 
linnn's  trusts,  L.  R.  19  £q.  831 ,  Camoys  v.  Blnndell,  1  H.  or'  L.  Cas.  786. 

*  Thna,  in  •  bequest  to  "  my  brother  John/  the  wurd  "  John  "  might  be  rejected 
on  proof  that  the  testator  had  but  one  brother,  James.  In  a  bequest  to  "  my  brother 
Cormac/  described  elsewhere  in  the  will  as  the  father  of  testator's  nephew  Cormac, 
the  name  Cormae  was  rejected,  and  the  legacy  awarded  to  testator's  brother  James, 
the  father  of  the  nephew  Cormae,  on  proof  of  these  facts,  aud  that  the  only  other 
Inrother  of  testator  was  dead,  and  so  behoved  by  testator  to  be.  Connolly  y.  Pardon, 
1  F^ige,  291. 

*  Hart  y.  Marks,  4  Brad!  161. 

<  BeaumoDt  y.  Fell,  2  P.  Wms.  141 ;  2  Phil,  on  Ey.  729,  n.  2.     If  there  were  a 
daimant  answering  the  mistaken  description  such  eyidence  would  not  be  oompevout. 
»  Price  T.  i'aige,  4  Ves.  67i). 

*  Inrt  Gregory,  11  Jnr.  N.  S.  684. 
Md. 

*  Wagner^s  Appeal,  48  Penn.  St.  102.  And  in  New  York  it  has  been  held  competent 
to  proye  testators  declarations  al  the  time  of  executing  the  will,  and  adduce  the  tes- 
timony of  the  draftsman  to  his  instructions,  and  a  mistalce  in  engros'iog  which 
eaosed  the  inapplicability  of  the  description.  Exp.  Humby,  2  Bradf^  420.  Bat  see 
Charter  y.  Charter,  aboye  cited,  where  it  was  held  that  eyidence  of  the  declaraiions 
of  a  testator  as  to  whom  he  intended  to  benelit,  or  supposed  he  had  bene  Hied,  can 
only  be  received  where  the  description  of  the  Icgntee,  or  of  the  thing  bequeathed,  ia 
equally  applicable  in  all  its  parts  to  two  persons,  or  to  two  things. 
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body,  not  precisely,  but  nearly,  answering  to  the  designation  in 
the  will,  it  cannot  be  assumed  without  some  proof  that  there  is 
or  has  been  any  other  institution  bearing  a  name  or  description 
similar,*  unless  the  designation  is  matter  of  description,  by  words 
judicially  known  to  be  applicable  to  many  such  bodies.*  But  if 
the  question  is  which  of  two  adverse  claimants  are  entitled,  the 
rules  of  evidence  differ  materially.  Where  the  name  and  de- 
scription lead  to  a  reasonable  belief  that  they  apply  to  some  one 
person,  and  there  is  no  other  person  to  whom  they  can  with  any 
probability  apply,  then  slight  evidence  will  be  sufBcient  to  prove 
that  that  person  was  intended  by  the  designation.  But  if,  with 
such  proof  in  favor  of  one,  there  is  similar  or  stronger  proof 
identifying  another,  then  the  claim  of  the  former,  though  such 
that,  if  it  stood  alone,  it  would  be  prima  facie  proved,  is  con- 
trolled by  the  claim  of  the  other,  who  is  more  precisely  identi- 
fied.* In  the  case  of  adverse  claimants  of  the  same  gift,  the  fol- 
lowing rules  apply : 

1.  If  one  (bein^  competent  to  take)  alone  precisely  answers 
the  whole  designation  of  the  will,*  or  is  identified  by  the  con- 
text," extrinsic  evidence  that  the  other  was  intended  is  incom- 
petent. 

2.  If  both  precisely  answer  the  whole  designation  and  indi- 
cations of  the  will,  a  latent  ambiguity  or  "  equivocation  "  is  pre- 
sented, and  extrinsic  evidence  is  competent ;  and  in  this  class  of 
cases  direct  evidence  of  the  testator's  intention,  even  by  proving 
his  declarations  of  purpose,  is  admissible. 

3.  If  neither  precisely  answers  the  designation  and  indications 
of  the  will,  but  both  do  so  approximately,  this  is  also  a  case  of 
latent  ambiguity,  admitting  extrinsic  evidence ;  and  in  this  class 
of  cases,  too,  according  to  the  better  opinion,  the  testator's  dec- 
larations of  intent  may  be  proved. 

A  latent  ambiguity  is  made  out  within  these  rules,  not  only 
where  there  is  a  legal  name  which  fits  several,  but  equally  where 
there  is  a  description  only,^  or  a  name  used  in  comuion  parlance,'^ 


1  Shaw,  C.  J.,  Minot  y.  Boston  Asylum,  Ac.  7  MeVi.  419. 

•  See  Le  Fevre  v.  Le  Fevre,  cited  in  note  8,  p.  188, 

'  Shaw.  C.  J.,  Minot  v.  Boston  Asylum,  <fec.,  7  Mete.  41S,  ft  ».  EHyert'B  Trast^  L. 
R,  7  Cb.  170. 

*  Extrinsic  eyidenoe  is  admissible  to  show  that  the  P.  E.  "  church  "  in  N.,  !n  a  b^ 
quest,  means  the  incorporated  "  Society"  of  that  name,  which  is  proven  to  be  usudly 
and  popularly  called  the  church,  and  not  the  "  church"  strictly  so  caUed.  which  & 
unincorporated,  and  consists  of  the  communicants  united  in  connection  with  the  so- 
ciety. Ayres  y.  Weed,  16  Conn.  291.  But,  where  testator's  brother,  Mark  In^^le, 
had  died,  leaving  a  son  of  the  same  name,  who  was  abroad,  and  in  fact  Uvin^ir,  but 
whom  testator  had  been  led  to  suppose,  ahorily  before  making  the  v/Dl,  WM  de.\d  and 
testator  gave  a  share  to  the  children  "  of  my  late  nephew,  Mark  IngH" — UM  that 
evidence  of  intention  to  give  to  his  late  brother  was  not  admissible,  logic's  Trusti^ 
L.R.  11  Eq.  678. 

»  Per  McCouM,  V.  C,  Smitli  v.  Smith,  1  Edw.  191.    . 

<  Brewster  v.  McCall,  16  Conn.  292;  Button  t.  Am  Tract  Soa  23  Yt.  8S0i. 

f  Ayres  v.  Weed,  1 6  Conn.  800. 
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or  a  name  whicli  fits  one  claimant  only,  coupled  with  a  descrip- 
tion which  fits  the  other  only,^  or  a  designation  which  without 
rejection  of  some  terms  is  false  in  application,'  But  in  applying 
these  rules,  the  principle  is  to  be  Kept  in  mind  that  if  the  one 
claimant  is  designated  with  substantial  accuracy,  and  bj  extrinsic 
eyidence  it  appears  that  there  is  another  claimant  answering  less 
nearly  to  the  oesignation,  evidence  of  intention  is  not  competent.' 
But,  on  the  other  hand,  if  the  designation  is  substantially  imper- 
fect in  its  application  to  each,  the  court  is  not  bound  to  detenhine 
in  favor  of  the  one  that  most  nearly  answers  it,  but  extrinsic  evi- 
dence is  admissible.^ 

98.  —  circumstantial  evidence  of  intention.'] — For  the  pur- 
pose of  identifying  the  intended  donee,  it  is  competent  to  prove 
the  circumstances  of  his  relations  and  dealing  with  the  testator, 
and  the  testator's  habits  of  conduct  and  kindness  to  liim.^  The 
fact  that  testator  was  intimately  acquainted  with  one,  and  but 
little  known  to  the  other,  of  two  who  are  equally  near  to  a  mis- 
taken designation,  sustains  a  presumption  of  fact,  that  he  intended 
the  former.'  So  of  the  fact  that  one  was  nearer  of  kin  to  him 
than  the  other.' 

99.  —  coffc  of  gifts  to  Charities.'] — To  identify  the  society 
which  the  designation  in  the  will  intends,  the  appropriate  evi- 
dence includes  such  facts  as  the  testator^s  knowledge  or  ignorance 
of  the  society  in  question,^  his  visits  to  its  institution  or  field  of 
labor,  and  the  fact  that  he  conversed  about  it  before  making  his 
will,'  the  facts  that  he  expressed  a  strong  interest  in  it  in  con- 


>  Drake  y.  Drake,  8  Ho.  of  L.  C.  178. 

s  See  Still  y.  Hoste,  6  Madd.  192,  well  explained  in  1  Red£  on  W.  627,0. 

*  In  such  a  case,  eyidence  of  testator^s  knowledge  of  the  latter,  and  ignorance  of 
the  former,  and  that  his  instructions  named  the  latter,  bat  the  draftsman,  under  mis- 
take  as  to  the  true  name,  prevailed  on  him  to  insert  the  former  name,  meaning  to 
designate  the  other,  is  not  competent  to  establish  the  claim  of  the  latter,  even  though 
the  deskpintion  would  enable  the  latter  to  take,  if  the  former  were  not  named.  Shaw, 
Gh.  J.,  Tucker  y.  Seaman's  Aid  Soc  7  Mete  209. 

«  Ld.  PaxzANOB,  Charter  y.  Charter  L.  R.,  2  P.  <b  D.  81S,  824,  s.  o.  1  MoaVs  Eng. 
249, 259.  Where,  however,  the  designation  is  adequate  for  either  of  seyeral  socie  ies, 
aome  of  which  are  capable  of  taking,  and  others  not,  there  is  a  presumption  that  the 
testator  intended  one  of  the  former  rather  than  the  latter.  Brewster  y.  McCail,  15 
Conn.  294. 

*  Above,  paragraph  96. 

*  Smith  y.  Smith,  1  £dw.  192;  Careless  y.  Careless,  1  Merw.  884,  s.  o.  19  Yea. 
•01. 

^  Smith  y.  Smith  (aboye). 

^  Howard  y.  Am.  Peace  Soci  49  Me.  298.  Thus,  the  "  American  Board  of  Com- 
miaalonere  for  Foreign  Missions  "  may  take  a  bequest  to  "  The  Con^egational  Foreign 
Hiiaonary  Associntion."  on  proof  that  it  was  the  only  Foreign  Missionary  Society 
identified  with  the  "  Congregational "  churches,  and  that  the  te5tator  know  of,  spoke 
of,  and  contributed  to  it»  alone,  and  desired  to  make  a  bequest  to  it  but  did  not  know 
its  corporate  name ;  and  althoogh  Baptist  and  Methodist  churches  had  foreign  mis« 
sionary  aoctetiea,  and  the  Baptist  churches  are  in  organization  congr^ational,  and 
although  there  was  also  an  American  Missionary  Association  engaged  in  connection 
with  <x»ngregational  churches  in  missionB  at  the  South.    Id. 

'  This  w«i  in  «ffio^  follj  detemuned  in  Le  Feyra  y.  Le  ?em^  N.  T.  Ct.  of  Appi 
Gm.  1876. 
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verBation*  or  in  letters,*  or  expressed  a  preference  for  it  over 
other  similar  agencies,*  that  he  subscribed  to  its  funds,*  or  had 
made  a  special  gift  to  it,*  or  that  the  church  he  attended  was  ac- 
customed to  t£^e  a  contribution  for  it ;  •  that  he  had  been  an 
oflScer  of  the  society  or  one  of  its  auxiliaries,'  or  that  his  religious 
sentiments  accorded  with  those  of  the  society.* 

100.  —  or  3ff8nomer,] — ^XJpon  a  question  of  misnomer,  both 
the  usage  of  the  testator  in  speaking  of  the  society ,•  his  ignorance 
of  its  true  name,^^  and  the  conmion  usage  of  the  public,  are  com- 


'  Button  V.  Am.  Tract  Soc.  28  Vt.  840. 

•  Hornbeck  v.  Am.  liible  Soc.  2  Sandf.  Ch.  138. 

•  Button  V.  Am.  Tract  Soa  (above).  It  was  there  held  that "  The  American  Tract 
Socictv  "  might  take,  as  against  **  The  American  Home  Miasionary  Society/'  a  bequest 
to  "The  American  Ilome  Mission  Tract  Society  for  our  Western  Missions,"  on  ex- 
trinsic evidence  that  testator  was  acquiunted  with  the  objects  and  operations  of 
the  Tract  Society ;  that  those  operations  were  mainly  confined  to  the  Western  States ; 
that  he  took  a  lively  interest  in  it,  contributed  to  its  rands,  and  expressed  a  preference 
for  it  over  other  cliaritable  institutions. 

•  Kilvert's  Trust,  L.  R.  7  Ch.  170,  modifying  L.  R.  12  Eq.  188 ;  Am.  Bible  Soc  ▼. 
Wetmore,  17  Conn.  186. 

•  hornbeck  v.  Am.  Bible  Soc  (above). 

•  Am.  Bible  Soc  v.  Wetmore  (above).  In  that  case  it  was  held  that  "  The  Amer- 
ican Board  of  Commissioners  for  Forei8:n  Missions"  mi^ht  take  a  bequest  to  "The 
Foreign  Mission  Society/*  upon  extrinsic  evidence  that  it  was  commonly  known  by 
that  name  to  the  testatrix  and  the  members  of  the  church  to  which  she  belonged,  and 
that  she  was  friendly  to  its  objects  and  a  contributor  to  it. 

In  Howard  v.  Am.  Peace  Soc  (49  Mc  298),  to  show  that  "  Jhe  American  Board 
of  Foreign  Missions"  was  intended  by  a  bequest  to  the  "  Conajregational  Forei^rn 
Missionary  Society,"  evidence  was  received  and  relied  on  by  the  court,  that  testator, 
before  making  his  will,  knew  of  its  existence  as  a  society  gathering  donations  from 
Congregational  churches  and  their  members,  for  foreign  missions,  so  far  that  a  peri- 
odical collection  was  taken  therefor  in  the  Congregational  churches  in  proximity  to 
which  he  resided ;  that  testator  expressed  a  desire  to  make  a  bequest  to  ir.,  speaking 
of  it  in  contradistinction  to  certain  Methodist  and  Baptist  Societies;  and  he  gave 
instructions  for  such  bequest,  but  that  neither  he  nor  his  draftsman  knew  its  corporate 
name. 

*>  Brewster  v.  McColl,  16  Conn.  294. 

«Id. 

•  Evidence  that  the  testator,  in  speaking  of  the  affairs  of  the  society  (a  religious 
corporation  in  contradistinction  from  the  church  in  connection  with  which  it  was  or- 
ganized), always  called  it  "  the  church,*'  is  admissible  for  the  purpose  of  ascertaining 
which  body  should  take  a  bequest  to  **  the  church."  Ay  res  v.  Weed,  16  Conn. 
290. 

>®  In  The  Trustees,  Ac.  v.  Peasley  (16  N.  H,  817),  the  bequest  was  to  "  The  Frank- 
lin Seminary  of  Literature  and  Science,  Newmarket,  N.  H.",  and  again  "to  said 
Franklin  Seminary."  It  appeared  that  the  school  was  at  South  Newmarket,  in  the 
town  of  Newmarket,  and  known  by  the  name  of  "  The  Franklin  Seminary  of  Litera- 
ture and  Science."  but  before  the  will  was  made  the  name  was  changed  by  incorpora- 
tion to  "The  Trustees  of  the  South  Newmarket  Methodist  Seminary."  There  was 
only  one  public  school  at  Newmarket,  and  this  was  taught  by  and  under  (he  control 
of  Methomsts,  although  it  does  not  appear  that  it  was  a  sectarian  school.  The  testator 
was  a  Methodist  clergyman,  and  once  asked  another  Methodist  clergyman  to  what  in- 
stitution he  should  make  a  donation,  and  was  told  **  The  Franklin  beminary  at  South 
Newmarket"  This  name  was  written  down  by  the  testator's  wife,  at  his  reqneat,  and 
placed  by  him  in  his  pocket-book.  The  court  say,  "  The  evidence  tends  strongly  to 
sliow  that  he  did  not  know  that  the  name  of  the  school  had  been  changed.    He  in- 

auired  how  the  school  at  South  Newmarket  prospered,  and  often  spoke  about  it.  Now, 
^cse  facts  clearly  show  that  the  testator  bad  in  his  mind  the  school  which  was  afUr* 
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petent ;  and  for  the  latter  pnrpose,  it  is  competent  to  prove  that 
correspondents  of  the  institution  frequently  addressed  it  by  the 
name  used  in  the  will ;  and  an  officer  of  the  society  or  other  wit- 
ness cognizant  of  the  facts  may  be  asked  to  state  generally  how 
it  is  designated  in  their  correspondence,  circulars,  and  advertise- 
ments ;  and  how  it  was  commonly  called  by  persons  having  deal- 
ings with  it.* 

101.  —  direct  evidence  of  intention.'] — Some  of  the  English 
decisions '  declare  that  direct  evidence  of  intention  is  ina(unis- 
sible,  unless  the  two  claimants  whose  description  by  extrinsic 
evidence  creates  the  ambiguity  answer  the  designation  of  the  will 
with  an  egval  degree  of  accuracy ;  and  althougn  the  better  opin- 
ion is  as  I  have  stated  it  above,  yet,  except  in  such  cases,  it  is  the 
safer  practice,  in  jurisdictions  where  the  rule  is  not  settled,  to 
rely  on  evidence  oi  testator's  situation  and  relation  to  the  claim- 
ants, and  his  usages  of  speech  in  regard  to  them,  if  these  are 
sufficient,  rather  than  on  direct  evidence  of  his  intention.  Of 
course,  where  direct  evidence  of  intention  is  admissible,  any  fact 
or  circumstance  which,  from  experience  or  observation,  may 
fairly  be  presumed  to  have  had  an  influence  on  his  mind  in  in- 
ducing him  to  prefer  one  of  the  persons  described  by  him  to 
another,  is  admissible  to  prove  his  intention.* 

102.  — a^'d  in  applying  to  the  Property  intended.'] — The  same 
principles  which  regulate  the  resort  to  extrinsic  evidence  to  aid 
m  applying  the  language  to  the  person,  reflate  it  in  applying 
the  milage  to  the  property.  Extrinsic  evidence  is  not  admissi- 
ble to  ^ange  a  specific  and  explicit  designation  of  the  property 
given  in  the  will,  so  as  to  substitute  a  different  subject,  althougn 
part  of  the  description  be  equally  applicable  to  either  piece  of 
property  ;*  and  it  cannot  be  made  admissible  even  by  allowing 
that  the  testator  did  not  own  the  parcel  designated  in  the  will, 
and  did  own  another,  and  that  the  draftsman  made  the  mistake, — 
for  instance,  to  show  that  he  designated  the  west  half  instead  of 
the  east  half,  or  section  1  instead  of  section  2}    Kor  can  an  ex- 


wards  incorporated  by  its  present  name.  What  its  peculiar  designation  was,  must  hnre 
been  indifferent  to  hini*  for  it  was  the  institutioD,  by  wiiatever  name  it  wus  iLoown, 
wiiich  he  desired  to  patronize  and  benefit." 

'  Lefevre  v.  Lefevre,  Cas.  in  N.  Y.  Ct.  of  App.  1876. 

*  8ee  Doe  ez  dem,  Hiscoclcs  v.  Hiscocks,  5  Mees.  4s  W.  863 ;  Charter  v.  Cliarter, 
L.  R.  7  H.  of  L.  564,  s.  c.  12  Moak's  £ng.  1,  affi'g.  s.  o.  1  Moak's  Eng.  240,  and  cases 
cited.  The  English  cases  are  not,  however,  consistent  in  confining  the  admiRnion  of 
direct  evidence  of  intention  to  cases  where  it  fits  both  persons  or  subjects  with  pre- 
cisely eqaal  accuracy  or  appropriateness.  Earlier  cases  lield  that  in  any  latent  am- 
bigoity  or  misdescription,  though  there  be  only  one  claimant  or  snbject,  evidence  of 
declarations  of  intent  is  admissible,  especially  if  nuide  at  the  time  of  making  the  wilL 
Trustees  v.  Peaslee,  16  N.  H.  830,  and  cases  cited. 

*  Avres  v.  Weed.  16  Conn,  200. 

«  Robinson  v.  WUliams,  1  Weekly  Notes  (Pa.),  887. 

*  Fitzpatrick  t.  Fitzpatrick,  86  Iowa,  674,  s.  o.  14  Am.  R.  638.  and  cases  cited; 
Knrts  T.  Hibner,  66  111.  614,  s.  r.  8  Am.  R.  666,  669.  But  see  criticisms  on  this  doc- 
trine in  10  Am.  L.  Reg.  N.  S.  94, 853,  and  see  1  Redf.  on  W.  684  (11),  and  cases  oited. 
la  some  such  cases,  the  faLse  word  or  number  may  be  rejected. 
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plicit  and  sufficient  designation  be  enlarged  by  extrinsic  evidence 
that  the  testator  meant  more  than  the  words  will  bear ;  for  in- 
stance, that  bj  "moneys"  he  meant  to  pass  choses  in  action,  se- 
curities,* etc. 

108.  —  identifying  the  property^] — If  the  subject  of  the  be- 
quest is  indicated  in  the  will  by  words  which  do  not  have  a  fixed 
legal  meaning,  and  especially  words  which  refer  to  extrinsic  cir 
cumstances, — for  example,  a  devise  of  "  the  home  and  garden  I 
now  live  in," — the  meaning  is  to  be  ascertained  by  evidence  ex- 
plaining what  were  those  extrinsic  circumstances,*  at  the  time 
referred  to  in  the  wiU,»  and  a /b/•^^m„if  the  designation  bears 
no  sufficient  signification  to  a  reader  unaided  by  extrinsic  evi- 
dence— ^f or  example,  a  devise  of  "  all  my  back  lands," — evidence 
is  admissible  of  the  declarations  of  the  testator  before  and  after 
the  making  of  the  will,  showing  his  habit  in  the  use  of  such  ex- 
pression, and  what  property  he  was  accustomed  to  designate  in 
this  way/  CTpon  this  principle,  evidence  that  he  and  his  steward 
were  accustomed  to  call  the  estate  by  the  name  used  in  the  will, 
and  their  entries  of  that  name  in  their  accounts,  are  competent.' 
And  as  a  general  principle,  if  the  subject  of  the  bequest  is  de- 
scribed by  reference  to  an  extrinsic  lact,  extrinsic  evidence  is 
competent  to  show  what  was  intended.* 

104.  —  rejecting  False  Words,] — ^When  resort  to  extrinsic  evi- 
dence has  shown  that  the  description  is  false  in  part,  the  false 
part  may  be  rejected,  if  the  residue,  with  the  aid  of  the  extrinsic 
evidence  properly  applicable,  will  be  legally  sufficient  to  indicate 
the  gift.    Thus  a  bequest  of  bank  stock,  describing  it  as  stock  in 


'  Thus,  where  the  testator  ^vos  hia  wife  "  all  the  rest,  etc.,  of  the  moneys  belong- 
log  to  my  estate  at  the  time  of  my  decease/'  extrinsic  evidence  is  not  admismble  of 
his  intention  to  leave  secariLies  to  her ;  nor  that  he  had  been  accustomed  t3  sopport 
the  family  from  the  proceeds  of  soch  securities,  and  made  an  otherwise  inadeqaate 
provision  for  her.>  Mann  r.  Mann,  U  Johns.  1,  affi'g  1  Johns.  Cli,  SL3I ;  bnt  compare 
Knight  V.  Knight,  80  L.  J.  Ch.  644. 

*  Doe  ex  dem,  Clements  y.  Collins,  2  T.  R.  498. 

>  Stanford  y.  Lyon,  8  Yroom  (N.  J.)  426,  s.  o.  18  Am.  R.  736. 

*  Ryerss  v.  Wheeler,  22  Wend.  148. 

'  lb.  and  cases  cited.  It  was  there  said  that  evidence  of  such  declarations  at 
the  time  of  executing  the  wiU  would  not  be  competent  But  see  &p,  Hornby,  2 
Bradf.  420.  The  sculptor  Nolleken's  will  prorlded  that  **  all  the  marble  in  the  y^rd. 
the  tools  in  the  shop,  bankers,  mod.  tools  for  carving,*  shall  be  the  property  of  A. 
(a  favorite  and  long  employed  workman).  Extrinsic  evidence  was  admitted  that  in 
the  trade  "mod."  would  be  understood  as  meaning  models,  and  that  there  were  no 
such  tools  known  as  modeling  tools  for  carving;  also  of  the  relative  value  of  the 
moulds  and  models,  and  of  the  personal  relations  between  the  testator  and  legatee. 
Goblet  V.  Beechey,  8  Sim.  24.  Reversed,  on  the  ground  that  the  models  were  other- 
wise bequeathed.    4  R.  A  M.  624. 

*  Thus,  where  testatrix  directed  that  a  mortgage  on  lier  house  be  paid,  and  also 
"all  debts  now  due  to**  certain  persons  named,  to  an  amount  specified,  extrinsic  evi- 
dence that  the  only  mortgage  on  the  house  was  the  one  made  with  lier  assent,  by  a 
person  who  owned  it  jointly  with  her ;  and  that  the  same  person  owed  debts  of  the 
amount  specified  to  the  persons  named,  was  competent  to  show  that  these  were  in- 
tended.  IVitchard  Y.  Hicks,  1  Paige,  270. 
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tiie  A.  bank,  will  pass  stock  in  the  B.  bank,  if  that  was  the  testa* 
tor's  onl^  bank  stock ;  for  after  the  name  of  the  bank  is  rejected, 
cnongh  is  left  to  ascertain  the  thing  by  ;^  but  this  cannot  be  done 
where,  after  rejecting  the  false  designation,  the  bequest  is  left 
nncertain.*    If,  however,  all  the  words  can  be  consistently  ap- 

Jlied,  though  some  of  them  restrict  others  which  alone  would 
ave  been  sufficient,  the  court  will  not  reject  the  restrictive 
words.* 

105.  — uncertainty  as  to  Which  of  Two  parcels."] — As  in  the 
ease  of  an  equivocal  designation  of  the  beneficiary,  so  in  the  case 
of  a  similar  ambiguity  as  to  the  property  given,  if  it  is  shown 
that  a  desi^ation  in  the  will,  which  upon  its  face  is  unambigu- 
ous and  sufficient,  applies  equally  in  all  its  parts  to  more  than  one 


1  Roman  Catholic  Asylum  ▼.  Kmmonfl,  8  Bradf.  144.  Bot,  there  beinff  a  corpora- 
Uon  in  Dedham,  eniitled  "The  President^  Directors  and  Company  of  the  Doaham 
Bank/'  and  erenerally  called  '*  The  Dedham  Bank/'  a  bequest  of  "  all  moneys  due  roc, 
at  the  time  of  my  deeetue,  from  Dedham  BAuk.  Dedham,  Mass.,"  ^111  not  pa-^s  a  deposit 
in  "Dedham  Institution  for  Savings,"  though  generally  known  as  the  Dedham  Sav- 
iDs:B  Bank,  and  though,  at  the  date  of  the  will,  testator  had  a  d.'posit  there.  This  is 
not  a  case  of  false  description ;  for  testator  refers  to  what  may  be  at  the  time  of 
death.  American  Bible  Society  t.  Pratt,  9  Allen,  109 ;  approved  in  1  Redf  on  W. 
666,  n.  Where  testator  gave  a  specified  "  part  of  my  stock  in  the  $4  per  cent,  annui- 
ties ; "  and  it  appeared  that  he  had  previously  sold  all  such  stock  and  re-invested  the 
proceeds  in  long  annuities.  Kdd,  that  evidence  of  the  situation  of  the  funds  was 
admissible ;  but  direct  evidence  of  testator's  intent,  and  the  scrivener's  mistake  in 
copjing  from  an  old  wiU,  was  not  See  Redfield's  comments  on  Selwood  v.  Mild- 
may,  8  Yes.  306,  in  1  Redl  on  W.  697,  and  n. 

^  Thus,  where  the  only  description  was  "the  farm  I  now  occupy,"  it  was  held 
that  the  words,  "  I  now  occupy,"  could  not  be  reiccted,  because  no  sufficient  designs- 
tion  would  be  left.  Hence  extrinrao  evidence  that  the  testator  intended  by  this  to 
give  all  his  real  estate  at  W.,  including  a  farm  occupied  by  a  tenant,  was  not  admis- 
sible. Thompson,  J.,  Jackson  v.  Sill,  1 1  Johns.  201.  But  where  the  description  was 
*'  tha  old  homestead,  whereon  I  lived  at  the  time  of  making  my  will,  containing  1«K) 
acres, — ffdd,  that  the  property  was  identified  by  the  designadon  "  old  homestead," 
there  being  evidence  that  this  100-acre  farm  had  always  been  known  by  that  name  in 
tho  family;  and  that  the  words,  ''whereon  I  lived,  Ac.,**  did  not  let  in  parol  evidence 
of  the  extent  of  testator's  occupation,  or  of  his  declarations  as  to  the  boundarv. 
Waogh  V.  Waugh,  28  N.  T.  94.  So  where  the  descriptioii  was  "  my  farm  at  B.  m 
the  tenure  of  J.  8.,"  and  part  of  th^  farm  was  not  in  his  tenure, — Held^  that  the  Ir.tter 
clause  mij^ht  be  rejectea  Ld.  Mansitkld,  Goodtitle  v.  Paul,  2  Burr.  1089.  So  in  a 
deris?  of  ''all  the  land  I  own,  which  lies  along  the  S.  Creek,  and  known  by  the- name 
of  T.'s  Patent,"  the  latter  clause  may  be  rejected  on  parol  evidence  that  the  farm 
lyine  alonf  the  creek  waa  not  in  T/s  patent,  and  that  tue  lot  in  T/s  patent  did  not 
lie  alons:  the  creek.  Doe  v.  Roe,  1  Wend.  641.  In  this  case,  the  ambiguity  being 
Utimt,  the  scrivener's  testimony  to  the  testator's  instruction*,  and  to  his  own  mistake, 
was  admitted.  So  a  devise  of  the  M.  farm,  containing  eight  fields,  may  pass  nine 
fiel-'s,  by  extrinsic  evidence  that  he  occupied  nine.  This  renders  the  restriction  to 
e%ht  void  for  uncertainty.    Coleman  v.  Kberly,  76  Penn.  St  197. 

*  Thus  by  a  gift  of  "  all  mv  lands  in  lot  2*6,  in  H.  Patent,  lying  in  the  County  of 
6.,"  mch  only  of  testator's  lands  in  the  lot  nnd  patent  named,  as  lie  in  G.  will  pass. 
The  court  will  not  reject  an  intelligible  and  applicable  restriction,  merely  becaus ) 
the  general  words  are  enough  without  it.  Hunter  v.  Hunter,  17  Barb.  85,  a.  p.  Ped- 
ley  V.  Dodds,  L.  R.  2  Eq.  819.  But  if,  instead  of  "  all  my  lands  in  lot  26.  <bc,  lying 
in  G.,"  testator  had  written  "all  my  B.  estate,  which  lies  in  G.,"  parol  e>«denco 
would  be  admissible  to  show  that  he  habitually  called  the  whole  property  his  B.  es- 
tate, and  the  court  might  reject  the  partially  inconsistent  words,  "  wnich  liei  in  G." 
Doe  V.  £arl  of  Jersey,  1  B.  «  Aid.  660;  8  B.  <k  Cr.  870. 

10 
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Bubject — as  where  a  testator  devifles  his  manor  of  S.,  and  it  ap- 
pears that  he  has  two  such,  one  of  JS'orth  S.  and  one  of  South  8. 
— extrinsic  evidence  must  determine  which  passes ;  and  for  this 

?urpose  the  testator's  declaration  of  intention  may  be  proved.* 
^his  rule  applies  also  where  realty  is  described  as  personalty  and 
vice  versa.  Thus  a  bequest  of  land  will  pass  a  mortgage  on  the 
land  if  testator  had  no  other  interest.^ 

The  principles  which  contend  for  control  in  this  class  of  ques- 
tions are,  that,  on  the  one  hand,  where  a  devise  is  in  general 
terms,  subsequent  words  of  description,  restriction,  exception,  or 
limitation,  should  control  the  general  terms ;  but,  on  the  other 
hand,  where  the  primary  or  larger  description  is  sufficiently  spe- 
cific and  certain  to  indicate  the  mtent.  words  of  identification  m- 
consistent  with  it  may  be  rejected  as  raise  or  mistaken.' 

106.  Nature  of  Estate  given.'] — ^Where  the  words  of  the  will 
are  not  ambiguous,  and  no  latent  ambiguity  or  "  equivocation  " 
is  produced  bv  extrinsic  evidence,  it  is  not  competent  to  adduce 
evidence  of  the  declarations  of  the  testator  or  his  instructions  to 
the  draftsman,  for  the  purpose  of  showing  that  a  different  estate 
or  interest  from  that  indicated  was  intended,*  as,  for  instance,  that 
a  gift  so  expressed  as  to  vest  in  interest  at  testator's  death,  was  in- 
tended to  lapse  if  the  beneficiary  did  not  survive  until  it  vested 
in  possession." 

107.  liaising  a  Trusf] — ^Extrinsic  evidence  to  charge  the  ap- 
parent beneficiary  as  trustee  for  a  third  person  is  competent  only 
w^hen  the  intent  is  shoMrn  to  have  been  communicated  to  the  ap- 
parent beneficiary,*  or  when  admissible  on  principles  previously 
explained  to  aid  in  interpretation,  or  where  the  legatee  is  namea 


1  See  paragraph  97  (aboTe)  for  the  limits  of  this  rale.  Where  a  devise  is  of  lands 
described  as  being  in  a  specified  parish  or  town,  and  the  egression  docs  not  indicate 
an  exclusion  of  lands  beyond  its  true  limits,  extrinsic  evidence  is  admissible  to  show 
that  the  whole  lands  were,  at  the  date  of  the  will,  by  common  repute  and  in  the  un- 
derstanding of  the  testator,  within  the  parish  or  town.  See  1  Redf.  on  W.  650-4. 
and  oases  cited.  Where  usage  differed  as  to  the  limits  indicated  by  a  geographical 
name  used  in  the  description,  evidence  of  testator's  usage  of  the  term  would  be 
competent 

*  Woods  T.  Moore,  4  Sandf.  079.  But  if  the  words  of  the  will  are  insufficient  f  o 
carry  real  estate,  it  ia  not  competent  to  show,  ircm  the  condition  of  the  testator's 
property,  or  his  own  memoranda  and  declarations,  that  he  mast  have  so  intended. 
Allen's  Exrs.  v.  AUen,  18  How.  IT.  S.  886;  1  Redf.  on  W.  606.  note. 

'  For  an  illustration  of  the  arguments,  pro  and  oon..  see  Van  Eleck  y.  Dutch 
Cimrch,  20  Wend.  466,  where  the  court,  including  Bronson,  Beardslet,  Nelson, 
GowiN,  JJ.,  and  others  were  equally  divided  on  such  a  question. 

^  Hill  y.  Felton,  47  6a.  456,  &  o.  15  Am.  R.  648,  664.  And  where  the  question 
was  whether  the  devise  was  of  a  life-estate  or  a  fee, — Held,  that  evidence  that  tho 
lands  were  wild  and  uncultivated  was  inadmissible.  Charter  v.  Otis,  41  Barb.  526. 
Ctmtra,  Saiigent  v.  Tonne,  10  Mass.  803. 

•Ordway  v.  Dow,  56  N.  H,  11. 

*  Bobothara  y.  Dunnett,  26  W.  R.  580,  and  cmw  cit^ 
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as  a  trustee,  or  where  the  prabate  conrt  could  afford  no  remedy, 
or  where  one  name  was  fnitidnlently  inserted  for  the  other.* 

108.  Aid  in  Eoecuting  the  triC.]— There  are  severa.!  classes  of 
cases  where  the  language  of  each  disposition  of  the  will  is  clear, 
bat  extrinsic  evidence  is  necessary  to  guide  the  administration  in 
carrying  them  into  effect.  It  will  be  seen  that  it  is  allowed  in 
these  eases^  not  to  alter  the  meaning  of  the  will,  but  to  coniirm 
and  insist  an  it  when,  without  such  evidence,  equity  would  in 
some  way  dispense  with  the  literal  fulfillment  of  the  language. 
As  a  general  principle,  after  extrinsic  evidence  to  rebut  such  a 
presamption  has  been  received,  but  not  before,  the  like  evidence 
18  admissible  to  support  the  presumption,  that  is  to  say,  to  contrar 
diet  the  extrinsic  evidence  first  given.* 

109.  —  as  to  the  AdministrcUive  Character  of  the  gift.^ — ^Ex- 
trinsic evidence  is  admissible  to  aid  in  determining  whether  a  be- 
quest of  stock  is  a  specific  or  a  peeuniary  legacy ;  *  and  where 
tiie  will  designates  a  specific  fund  which  extrinsic  evidence  shows 
does  not  exist,  extrinsic  evidence  is  admissible  to  show  that  such 
fund  formerlv  existed,  and  how  the  mistake  arose ;  and,  in  a 
proper  case,  the  legacy  may  upon  such  evidence  be  sustained  as  a 
general  gift  payable  out  of  the  estate.^  But  the  necessary  le^l 
consequences  involved  in  an  expressed  intention  cannot  be  varied 
by  extrinsic  evidence.  Thus  since  the  gift  of  a  specific  legacy 
entitles  the  legatee  to  its  income,  not  as  an  equitable  presumption 
of  intention,  but  as  a  matter  legally  included  in  the  gift,  in  such 
case  extrinsic  evidence  is  not  aomissible  to  show  the  intention  of 
the  testator,  as  to  the  income  of  such  legacies,  where  the  will  is 
silent.' 

110.  —  Mto  hequeei  to  Creditor!] — Where  it  appears  that  one 
to  whom  a  legacy,  expressed  in  terms  appropriate  to  a  pure  gift, 
was  a  creditor  of  the  testator,  the  court  will  not  presume  that 
the  bequest  was  intended  to  satisfy  the  debt,  if,  by  reason  of  the 
amount  or  the  time  for  payment,  the  bequest  would  not  be  as 


1  1  lUdt  on  wills,  60,  citinsr  1  Ho.  of  L.  Gas.  191 ;  Gaines  t.  Chew,  2  How.  U 
S.  619.  Compare  Irvine  t.  SalUyan,  L.  K.  8  Eq.  678;  Colliery.  Walters,  L.  R.  17 
Eq.  262,  8  a  7  Moak's  Eng.  798 ;  Duke  of  ComberUnd  y.  Qrayes,  9  Barb.  6D5.  It 
seems  tkat  a  devisee  may  also,  in  some  cases,  upon  parol  proof  of  testator's  a^ee- 
ment  to  devise  to  another,  be  held  a  tmstee  for  that  other.  Howland  Will  Case,  4 
Am.  Law  Rev.  661,  and  cases  cited. 

«  Phillips  V.  McCoombs  (below);  1  Redf  on  Wills,  647 ,  Hall  v.  Hill,  1  Dru.  it 
War.  94,  116 

*  Boys  V.  Williams,  2  Boss.  A  M.  689,  rev^g  8  Sim.  668.  And  see  Pierrepont  y. 
Edwards,  26  N.  T.  128. 

^  liodgreen  v.  Lindgren,  9  Beav.  868,  868.    Compare  28  Id.  484,  620. 

>  Lortng  v.  Woodward,  41  N.  H.  891 ;  1  Bedl  on  Wills,  666,  g  78.  Whether 
parol  evidence  to  show  that  testator  intended  to  dlspoee  of  property  not  his  own  is 
admiarible  for  the  purpose  of  pntting  a  beneficiary  to  an  elecAon, — see  note  to  Dillon 
V.  Parker,  1  Swanat.  402,  408;  2  Wms.  Ezra.  6  Am.  ed.  1660 ;  Haveos  v.  Sackett^ 
16  N.  T.  866. 
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beneficial  as  ordinary  payment  by  the  estate ;  ^  and  in  snch  case 
extrinsic  evidence  that  the  testator  only  intended  to  satisfy  the 
debt  is  not  competent.*  Where  the  beqnest  and  the  debt  are 
such  that  an  equitable  presumption  arises  that  the  bequest  was 
intended  in  satisfaction,  then  extrinsic  evidence,  even  by  the 
declarations  of  the  testator,  is  admissible  to  rebut  the  presump- 
tion, because  it  simply  tends  to  show  that  he  intended  precisely 
what  the  will  says.'  The  rule  is  in  no  case  to  admit  extrmsic  evi- 
dence against  construction  upon  the  words  of  the  wilL* 

111.  —  or  to  heirs  or  next  of  kin  in  Advance."] — Where  the 
will  directs  the  mode  of  dealing  with  advances  which  the  testator 
has  made  to  children  or  others  expecting  to  share  in  his  estate, 
extrinsic  evidence  of  his  intent  in  makmg  the  advances  referred 
to  is  competent  for  the  purpose  of  determining  what  obligations 
are  within  the  terms  of  the  will.*' 

112.  —  as  to  presumptively  Cumulative  gifts."] — ^Where  the 
same  sum  is  given  twice  in  the  same  will  to  the  same  legatee, 
courts  of  equity  have  recognized  a  presumption  that  the  latter 
sum  is  a  mere  repetition  or  substitution ;  but  where  the  two  gifts 
are  in  different  instruments, — e.  ^.,  where  one  is  given  by  will 
and  the  other  by  codicil,* — the  presumption  is  that  both  were  in- 
tended. In  either  case,  extrinsic  evidence  is  competent  for  the 
purpose  of  rebutting  the  equitable  presumption/  so  far  as  to 
enable  the  court  to  place  itself  in  the  testator's  situation  at  the 
time  of  making  the  will ;  but  his  declarations  cannot  be  proved  to 
show  an  intent  or  motive  in  the  will,  against  its  legal  construction.^ 

113.  —  as  to  Ademption.] — If  a  parent,  or  other  person  m 
hco  parentis^  bequeaths  a  legacy  to  a  chQd  or  grandchild,  and 
afterwards,*  in  his  life-time,  gives  a  portion  or  m&es  a  provision 
for  the  beneficiary,  even  without  expressing  it  to  be  in  lieu  of  the 
legacy,  it  will,  in  general,  be  deemea  a  satisfaction  or  ademption 
of  the  legacy.^®     When  a  legacy  is  given  for  a  particular  purpose 


*  See  Fort  ▼.  Goodioj^.  0  Barb.  871,  and  cases  cited. 

*  Phillips  V.  McCoombs,  Oct.  1878,  Cjis.  in  N.  Y.  Ct.  App.,  Opin.  of  Doouttlr,  J., 
approved  in  58  N.  T.  494,  orermling  in  part  Williams  y.  Crary,  5  Cow.  868 ;  8  Id. 
246 ;  4  Wend.  448. 

'Id. 

^  Hall  T.  Hill,  1  Dm.  A  War.  116.  and  cases  cited,  Suodsx,  L.  C. 

'  TiUoUon  y.  Race,  22  N.  T.  122.  Compare  Chase  y.  Ewinp^,  61  Barb.  697. 

*  Or  by  separate  instrnments  made  at  the  same  time.  Why te  v  Whyte,  L.  R.  17 
£q.  60,  8.  o.  7  Moak's  Eii^.  672. 

^  De  Witt  y.  Yates,  10  Johns.  166,  and  cases  cited ;  and  see  Russell  y.  St.  Aubyn, 
L.  %.  2  Chan.  Div.  405,  s.  c.  16  Moak's  Eng,  818. 

'  Martin  y.  Drinkwater,  2  Bear.  215,  218. 

'  A  prcvioui  advance  may  be  shown  to  be  an  ademption  by  extrinsic  eyidence. 
Begers  y.  Prince,  19  Geo.  S16. 

'"  Lanp:don  y.  Astor,  16  N.  Y.  9,  84;  Hino  y.  Hino,  89  Barb.  607,  and  cases  cited. 
Eren  thoagh  the  amount  is  less.  Richard  y.  Humphreys,  15  Pick.  186.  And  a  re- 
publication of  the  will  does  not  neceaearily  rebut  the  presumption.  Paine  y.  Par- 
sons, 14  Id.  820. 
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rifled  in  the  will,  and  the  testator,  dnring  his  life,  accomplishes 
same  purpose,  or  furnishes  the  intended  beneficiary  with 
money  for  that  purpose,  the  legacy  is  presumed  to  be  satisfied.^ 
The  parental  relation  is  evidence  fi'om  which  it  may  be  inferred 
that  payment,  not  a  fresh  gift  was  intended ;  but  this  presumption 
may  of  course  be  overc(ftne  by  eyidence  that  such  was  not  the 
intention ;  and  such  evidence,  when  admitted,  may  be  answered 
by  other  evidence  of  the  same  character.'  But  the  extrinsic  evi- 
dence is  competent,  in  such  cases,  not  to  vary  the  terms  of  the  will, 
but  to  establish,  on  behalf  of  the  claimants,  the  acts  and  intents  of 
the  testator,  so  as  to  rebut  the  presumption  of  satisfaction  arising  in 
behalf  of  the  adverse  party ;  and  it  is  only  when  such  evidence 
has  been  received,  that  extrinsic  evidence  is  competent  in  reply 
in  support  of  the  presumption  of  satisfaction.'  For  this  purpose 
the  declarations  oi  the  testator  relevant  to  the  question  whether 
the  bequest  was  made  in  loco  parentis^  as  well  as  those  relative 
to  the  question  of  intent  to  aoaeem,  are  competent  ^  (especially  if 
not  contradictory  to  the  terms  of  a  writing),  both  when  made  at 
the  time  of  the  transaction,'  and  when  maae  before  or  after  it  ;^ 
but  they  are  not  competent,  to  construe  the  langua^  of  the  will, 
except  within  the  general  rules  previously  explamed,  nor  are 
they  competent,  to  raise  a  presumption  of  ademption  where  none 
would  arise  on  the  face  of  the  will,  in  connection  with  the  writ- 
ing relied  on  as  constituting  the  ademption.  The  extrinsic  evi- 
dence is  only  admissible  in  such  cases  for  the  purpose  of  showing 
what  the  testator  meant  by  the  act  other  than  the  will.'  Extrinsic 
evidence  is  not  competent  to  prove  that  a  statement  in  the  will 
that  testator  had  made  an  advancement  was  a  mistake,  for  the 
purpose  of  avoiding  its  deduction.' 

114.  —  a%io  Charging  legacies.] — ^If  the  language  of  the  will 
is  doubtful  as  to  whether  or  not  legacies  are  charged  on  real 
property,  extrinsic  evidence  of  the  situation  of  testator  and  his 
property,  and  the  surrounding  circumstances,  is  competent  to  aid 
m  aetermining  the  question*^ 


*  Hlne  T.  Hine  (aboTe),  and  cases  cited.  At  least,  if  tbe  intent  were  made'  known 
to  the  beneficiary,  see  Lan^don  v.  Astor,  16  N.  T.  87. 

*  London  y.  Astor,  16  N.  T.  84,  85. 

>  Id. :  Han  y.  Hill  (aboye);  Ricliards  y.  Hmnpbreys,  16  Pick.  189 ;  2  Wm.  Exn. 
6  Am.  ed.  1412. 1444 ;  Miner  y.  Atherton,  86  Penn.  St  628.  Contra,  Sims  y.  Sims, 
2  Stockt.  Ch.  (N.  J.)  168. 

^  Powys  y.  Mansfield,  8  My].  A  Or.  859,  870;  Gill's  Estate,  1  Pars.  Eq.  Cas.  139. 
And  bis  acto  also.     2  Wm«.  Errs.  6  Am.  ed.  1446. 

*  Wbately  y.  Spooner,  8  Kay  A  J.  642. 

*  Richards  y.  Humphreys,  15  Pick.  139. 

^  See  eonflieting  authorities  cited  in  Gilliam  y.  Chancellor,  48  Miss.  487,  s.  c.  6 
Am.  R.  498. 

<  HaU  y.  Hill,  1  Dm.  <k  War.  94,  116. 

*  Painter  y.  Painter,  18  Ohio,  247. 

■^  Hensman  y.  Freyer,  L.  R.  2  Eq.  627 ;  8  Ch.  420 ;  Pazon  y.  Potte.  2  Green  Ch. 
(N.  J.)  821,  and  cases  cited ;  Dey  y.  Dey,  19  N.  J.  Eq.  (4  C.  E.  Green),  187.  Sacb 
eyidenoe  was  not  competent  at  law.    Tole  y.  Hardy,  6  Cow.  838. 
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115.  —  08  to  eooecutian  of  Power. "^ — ^The  qneBtion  whetHer  a 
bequest  is  in  execution  of  a  power,  is  one  of  intention,  and  ihe 
intention  cannot  be  proved  hj  direct  evidence  of  testator's 
intention  extrinsic  to  the  will;  but  evidence  of  the  situation 
of  the  testator,  the  snrronnding  circumstances,  and  the  state 
and  amount  of  testator's  property  at  the  time  of  making  the 
will  is  competent,  both  in  respect  to  realty  (as  was  always  al- 
lowed) and  in  respect  to  persomuty  (as  formerly  was  not  allowed), 
for  the  purpose  of  comparing  the  diapoutioi^  of  the  wiU  with 
the  property  owned  and  wiu  that  subject  to  the  power,  and 
thence  deducii^  an  inference  of  the  intention  to  dispose  of  the 
latter  rather  than  the  former.^  Upon  the  whole  evidence  the 
intention  must  be  apparent  and  clear ;  if  it  be  doubtful,  the  act 
cannot  be  deemed  an  execution  of  the  power.' 

116.  TifMof  Deelara/tions  BeaHng  on  IrUention.'] — Evidence 
of  the  language  of  the  testator  offered  not  as  direct  proof  of  in- 
tent, but  to  snow  his  usages  of  speech,  need  not  be  confined  to 
any  particular  time ;  it  is  enough  that  the  declarations  involve 
his  use,  in  other  ways,  of  the  language  used  in  the  will,  and  in  the 
same  relation  as  there  used.  But  the  weight  to  be  given  to  such 
declarations  may,  of  course,  vary  much  with  remoteness  in  point 

•  of  time  from  the  making  of  the  wilL  Where  such  declarations 
are  competent  as  direct  proof  of  intention  in  the  will,  their  weight 
depends  more  immediately  upon  their  proximity  to  its  execution ; 
but  if  competent  for  this  purpose,  they  are  competent,  whether 
made  before,  at,  or  after  the  act.* 

XI.  Advanokmbnts. 

117.  Hie  general  presumption.'] — The  law  recognizes  the  nat- 
ural affection  which  j>rompt8  the  parent  (and  in  some  degree  any 
one  standing  in  loco  parentis)  to  make  voluntary  provision  for 
children^  by  anticipatmg  in  favor  of  one  or  another,  the  distribu- 
tion of  the  patrimonial  estate  before  death,  and  which  at  the  same 
time  intends  that  the  ultimate  division  shall  equalize  the  shares 
of  alL"  Hence  it  is  a  legal  though  not  a  conclusive  presumption, 
applicable  in  case  of  total  intestacy,  or,  to  speak  more  closely, 
wherever  (will  or  no  will^  the  division  of  the  entire  estate  is 
subjected  to  the  statutes  oi  descent  and  distributions,*  that  a  sub- 

1  White  T.  Hicka,  88  N.  T.  894;  Ruding^B  Settlement.  L.  R.  14  £q.  266. 

*  White  ▼.  Uicks  (aboTe)L    Otherwise  by  rtatate,  as  to  real  propeity.    1  N.  T.  R. 
a  782,  §  126. 

*  This  is  now  regarded  as  the  better  mle.  Doe  r.  Allen,  12  Ad.  A  El.  461 ; 
though  there  are  many  conflicting  cases. 

*  In  many  cases  the  language  of  the  oonrt  extends  the  nle  no  farther  than  to 
prOTisions  for  minon,  see  Jackson  y.  Matsdorf,  11  Johns.  91 ;  but  minority  is  not 
essential  to  the  presampUon,  and  indeed,  where  the  ezoenditnre  is  for  maintenauce 

daring  minority,  mav  indicate  that  it  was  made  in  discDars*  of  pweotal  doty.    See 

Vail  V.  Vail.  10  Barb.  69. 

*  Parks  V.  Parks,  19  Md.  828. 

*  Camp  T.  Camp,  2  Redl  Surr.  141. 
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etantial  proyisian,  beyond  expenditures  for  maintenance  or  edn* 
cation,^  and  not  characterized  as  a  mere  gift  nor  as  creating  a  debt 
on  the  part  of  the  child,*  was  intended  as  an  earnest  of  the  inher- 
itance, and  to  be  deducted  from  the  recipient's  share  of  the  estate 
on  the  parent's  death.  The  court  look  to  the  substantial  character 
of  the  provision.'  But  in  all  cases  the  question  is  one  of  intent/ 
the  mam  element  being  the  intent  of  the  donor ;  and  very  slight 
evidence  suffices  to  sustain  the  inference  that  the  donee  accepted 
the  transfer  upon  the  understanding,  express  or  implied,  that  it 
should  serve  on  the  death  of  the  donor,  m  lieu  of  so  much  of  any 
share  to  come  from  his  estate  to  the  donee.*  The  intent  shown 
once  to  have  existed  is  presumed  to  have  continued ; '  and  neither  * 
a  transaction  by  which  a  legal  debt  has  been  constituted,^  nor  a 
benefit  once  ctmferred  and  accepted  as  a  gift,'  can  be  converted 
into  an  advancement,  by  the  act  of  the  decedent,  uncommunicated 
to  the  debtor  or  donee.  The  subject  is  usually  reflated  by 
statute,  which  should  be  carefully  consulted ;  for  a  statute  defin- 
ing what  shall  be  deemed  to  be  or  prove  an  advancement,  may  be 
construed  to  exclude  other  evidence  in  substitution  for,' or  in  re- 
buttal of,  the  statutory  evidence.*'  But  if  the  statutory  evidence 
is  adduced,  it  is  the  better  opinion  that  parol  evidence  in  aid  of 
its  validity  and  interpretation  is  admissible  upon  the  familiar 
principles  generally  applicable  to  statutory  evidence."  To  deter- 
mine a  question  of  advancement,  attention  should  first  be  given  to 
the  statute  definition ;  then,  if  the  statute  does  not  preclude  such 
other  tests,  resort^  should  next  be  had  to  the  will,  if  any,  to  ascertain 
the  testator's  intent ;  next,  to  the  terms  of  the  gift  or  grant  itself, 
if  in  writing,  or  to  the  written  entries  made  in  his  accounts,  &c., 
by  the  testator ;  or  the  written  evidence  taken  from  the  donee ; 
next,  to  the  res  gestm  at  the  time  of  the  transfer,  and,  on  the  fail- 
ure of  these  tests,  or  in  aid  of  them,  to  the  declarations  of  the 


>  1  N.  T.  R.  S.  754.  §  ^;  4  Kent  Com.  417.  In  States  where  the  sUtute  does 
not  exclude  it,  extrinsic  evidence  that  such  expenditures  were  intended  as  advanoe* 
ments,  is  proper.    Kiddle's  Estate,  19  Penn.  St.  481. 

*  Law  ▼.  Bmith,  2  R.  I.  244. 

*  Thus,  where  the  father  conveys  the  fee  to  his  son,  who  reconveys  for  life,  the 
adranoement  amonote  only  to  the  value  of  the  remainder.  Comings  v.  Wellman,  14 
N.  H.  287.  But  where  the  consideration  of  a  deed  was  pecuniary,  except  as  to  a 
specified  fraction,  which  was  the  grantee's  "  hereditary  portion  from"  the  grantor, 
hdd,  that  as  to  the  amount  of  that  portion,  it  was  an  advancement.  Miller's  Appeal, 
31  I'enn.  St.  887.  So  a  conveyance  for  life,  with  remainder  to  the  grantee's  chil* 
dren,  ia  presumptively  an  advancement  only  to  the  value  d  the  life-estate.  Cawthorii 
T.  Coppedge,  1  Swan,  487. 

^  W  eaver^s  Appeal,  68  Penn.  St.  809,  and  other  cases  cited  ahove  and  helow. 

*  See  the  contractual  nature  of  adyanoements  well  explained  in  Bing.  on  Desc 
847. 

<  Oiler  T.  Bonehrake,  65  Penn.  St.  888. 

*  Yundt's  Appeal,  13  Penn.  St.  575. 
'  Sherwood  y.  Smith,  28  Conn.  516. 

*  Barton  v.  Rice,  22  Tick.  508. 

*  a.  p.  fts  to  revocation  of  will,  paragraph  72,  aboya. 
^>  See  Bing.  on  Dcsc.  897. 
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decedent  and  the  admissions  of  the  beneficiary ;  and  lastly,  to 
the  character  of  the  thing  given,  and  the  situation  of  the  par- 
ties and  their  surrounding  circumstances,  from  which  a  presump- 
tion may  arise  as  to  whetuer  it  was  a  gift,  an  advancement,  or  a 
loan.* 

118.  Advancement  by  Deed  of  Real  Property^ — ^If  the  lan- 
guage of  a  sealed  instrument  will  without  violence  bear  either 
construction,  equity  will  receive  parol  evidence  to  show  the  act- 
ual intent,^  unless  the  statute*  prevents.  A  deed  from  parent  to 
child,  expressed  to  be  in  consideration  of  "love  and  affection,"* 
or  "  good-will," "  or  the  like,*  raises  a  presumption  of  advance- 

*ment ;  "^  and  the  fact  that  a  nominal  pecuniary  consideration  is 
also  expressed,  does  not  alone  rebut  the  presumption,*  but  is 
enough  to  let  in  parol  evidence  to  rebut  it,*  and  parol  evidence 
in  support  of  the  presumption  is  then  equally  admissible."  If  the 
deed  expresses  only  a  valuable  consideration  and  acknowledges 
its  pavment,  this  by  itself  is  presumed  not  to  be  an  advance- 
ment,^* but  parol  evidence  is  admissible  to  show  that  no  such  con- 
sideration was  asked  or  received,^  and  such  evidence  raises  the 
presuimption  that  the  gift  was  an  advancement.** 

119.  Purchase  in  Na/ine  of  Child.'] — ^Extrinsic  evidence  is  com- 
petent to  show  that  the  decedent  procured  securities  **  or  a  con- 
veyance to  be  made,  by  a  third  person,  to  a  child  who  claims  to 


'  Such,  for  instance,  as  the  amount  as  compared  with  the  estate  of  the  parent  and 
the  number  of  the  children,  and  tlie  parpose  for  which  the  advance  was  made.  It  ia 
always  a  natural  and  reasonable  presumption  that  a  parent  means  to  treat  his  chil- 
dren equally.  If  his  estate  is  large,  a  comparatively  small  sum  roiaee  the  pre- 
sumption of  a  (^ft  or  present.  So,  if  it  be  shown  that  the  purpose  was  education,  it 
will  be  presumed  to  have  been  in  discharge  of  the  parental  duty,  nntU  rebutted  by 
other  evidence.    Weaver's  Appeal,  63  Penn.  St.  J109. 

*  Phillips  V.  Chappell,  16  Geo.  16.  As  the  question  is  not  between  the  parties  to 
the  original  instrument^  the  general  rule  excluding  parol  is,  perhaps,  not  strictly  ap. 
plicable.    See  Parks  v.  Parks,  19  Md.  822 ;  and  ch.  I,  paragraph  16,  of  this  vol. 

'  As  in  Vermont,  Adams  v.  Adams,  22  Yt  60,  64. 
4  Hatch  V.  Straight,  8  Conn.  81. 

*  Sayles  v.  Baker,  5  R.  I.  457. 

*  Miller's  Appeal,  81  Penn.  St.  837. 

^  For  the  court  presumes  equal  affection  for  the  others.  Parks  t.  Parks,  19  Md« 
828.  Prf>of  that  the  son  had  rendered  services  under  a  contract,  without  anything 
to  show  that  he  had  not  received  the  contract  compensation,  will  not  disproye  the 
intent  of  an  advancement.  And  on  the  other  hand,  the  statement  in  the  deed,  that 
the  conveyance  was  partly  in  consideration  of  a  contract  for  services  or  support, 
may  be  explained  by  parol  testimony.     Kingsbury's  Appeal,  44  Penn.  St.  460. 

*  Hatch  V.  Straight  (above). 
»  Scott  v.  Scott,  1  Mass.  527. 

><>  Kingsbury's  Appeal,  44  Penn.  St.  460. 

"  Newell  V.  Newell,  18  Vt.  24.  y 

"  Speer  v.  Speer,  14  N.  J.  Cb.  (1  McCarter),  240;  Meeker  v.  Meeker,  16  Conn. 
888. 

1*  Sanford  v.  Sanford,  5  Lans.  4S6,  s.  c.  61  Barb.  298. 
>«  2  Story's  £q.  J.  §  1204.  ^ 


HEIRS  XSD  NEXT  OF  KIN,  DEVISEES  AND  LEGATEES.        158 

share  iu  his  estate,  under  the  statute,^  and  that  the  decedent '  paid 
the  consideration,  even  thongh  the  deed  recites  payment  bv  the 
grantee ;  •  and  these  facts  shown,  without  more,  raise  a  legal  pre- 
sumption that  the  purchase  was  an  advancement.^  Extrinsic  evi- 
dence is  admissible  in  this  as  in  other  classes  of  jprima  facie  ad- 
vancements, to  rebut  or  support  the  presumption  of  intent  to 
make  an  advancement.^  Each  case  has  to  be  determined  by  the 
reasonable  presumption  arising  from  the  facts  and  circumstances 
connected  with  it.  Lapse  of  time,  connected  with  continued  acts 
of  recognition  of  the  nght  of  the  donee,  are  always  potent,  and 
frequently  controlling  circumstances  in  determining  the  inten- 
tion.' If  it  be  shown  that  the  object  of  the  parent  or  husband 
was  to  defraud  his  existing  or  future  creditors,  they  may  avoid 
it ;  "^  but  the  fact  that  the  grantor  adopted  that  form  of  convey- 
ance in  the  fear  of  creditors,  is  not  alone  enough  to  preclude  giv- 
ing it  efEect  as  between  the  heirs,  &c.,  as  an  advancement.' 

120.  Other  transfers.'] — ^Unless  the  statutes  of  the  State'  im- 
pose a  different  rule,  both  the  fact  and  the  character  of  an  ad- 
vancement, even  of  real  propertjr,  may  be  established  by  parol,** 
and  no  particular  form  of  words  is  required.^    A  sum  of  money 

S'ven  to  enable  the  son  to  purchase  a  farm  or  the  like,  the  amount 
dug  large  and,  perhaps  equivalent  to  the  apparent  expectancy 
of  the  son,  is  presumptively  an  advancement  if  no  security  or 
promise  is  taken  by  the  parent ;  ^  and  if  securities  for  repayment 
are  taken  by  a  parent  on  furnishing  funds  to  the  child,  the  subse- 
quent surrender  of  them,  or  a  part  of  them,  may  raise  a  presump- 


'  See  pangrapli  117. 

*  Whether  the  father.  Proeens  t.  Mclntjre,  5  Barb.  424,  482 ;  Taylor  r. 
Taylor,  4  Gilixi.  803 ;  Mamma  y.  Mmnma,  2  Vem.  19;  or  the  mother.  Murphy  r. 
Kathaofl^  46  Peuu  St.  508.  As  to  grandparent,  see  Shiver  y.  Brock,  2  Jones  L.  (N. 
C.)  187. 

*  Dudley  y.  Bosworth,  10  Hnmph.  (Tenn.)  9.  So  nlso  where  the  chiM  pays  tho 
oottsideration  out  of  the  parent's  fands.     DoogUs  y.  Brice,  4  Rich.  £q.  822. 

^SamecaaeflL 

*  Jackflon  ex  dan,  Benson  y.  Matfldorf,  11  Johns.  91 ;  Proeens  v.  Mclntyre,  5  Barb. 
424;  Creed  y.  Lancaster  Bank,  1  Ohio  St.  1. 

*  Creed  v.  Lancaster  Bank,  1  Ohio  St.  1.  The  fact  that  tho  parent  took  and  re- 
tained possession  until  his  death,  was  held,  in  early  coses,  not  to  rebut  tho  pro- 
sumption  of  adyancement.  Taylor  y.  Taylor,  1  Atk.  886 ;  Dyer  y.  Dyer,  2  Cox  £q. 
92;  especially  if  the  child  were  a  minor.  Mumma  y.  Mumma,  2  Yern.  19.  Recently 
it  haa  been  held  that  taking  and  keeping  the  beneficial  possession  may  rebut  the 
presumption,  aod  will  sustain  a  finding  of  a  trust,  notwithstanding  a  parol  declaration 
of  intent  to  constitute  an  adyancement  Stock  y.  MoA.yoy,  L.  R.  15  £q.  66;  8.0. 
6  Hoak's  Eng.  711 ;  nnd  see  Dudley  y.  Bosworth,  10  Humph.  (Tenn.)  9. 

^  Bay  y.  Cook,  81  III  886 ;  Guthrie  ▼.  Gardner,  19  Wend.  414 ;  Creed  y.  Laocas- 
ter  Bank  (aboye);  compare  ^ngsbnry's  Appeal,  44  Peon.  8t  460. 

*  Kiogsbury's  App^,  44  Penn.  St  460;  Proseus  y.  Mclntyre,  5  Barb.  424,  484. 

*  As  in  Barton  y.  Rice,  22  Pick.  608,  and  Porter  y.  Porter,  61  Me.  876. 

**  Parker  y.  McCluer,  8  Abb.  Ct.  App.  Dec.  454;   Dugan  y.  Gettings,  8  GilL  188. 
"  Bulkeley  y.  Noble,  2  Pick.  887 ;   Bing.  on  Dcsc.  888 ;  Brown  y.  Brown,  16 
VL  197. 

"  Weayer's  Appeal,  68  Penn.  St  809. 
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tion  of  advancement  to  that  extent.^  On  the  other  hand,  while  a 
note  given  by  a  child  to  the  par^it  is  presnmed  to  be  not  an  ad- 
vancement, bnt  a  debt,  yet  parol  evidence  is  admissible  to  show 
that  it  was  given  as  an  admission  of  an  advancement.'  The  mere 
delivery  of  money  or  chattels  is  not  presumptively  an  advance- 
ment, but  rather,  in  the  absence  of  evidence  tending  to  show  it 
was  intended  as  an  advancement,  is  presnmed  to  have  been  either 
a  gift  or  loan  ;'  or,  if  the  parent  was  indebted  to  the  child,  it  will 
be  presnmed  to  have  been  intended  as  payment/ 

121.  Entries  in  acoount] — ^An  account  kept  by  the  donor,  in 
which  he  charges  the  sum  in  a  manner  indicating  his  intent  that 
it  is  to  take  effect  as  an  advancement,  may  be  sufficient  without  evi- 
dence that  the  donee  knew  of  the  charge."  But  where  this  is  the 
only  evidence  of  intent,  it  is  the  better  opinion  that  the  quality 
of  advancement,  that  is  to  say  the  liability  of  the  donee  to  have 
the  gift  deducted  from  his  snare  of  the  estate,  may  be  released 
bv  a  cancellation  or  corresponding  credit  evincing  a  discharge, 
although  not  communicatea  to  the  donee,'  as  well  as  by  conduct 
of  the  parties  treating  it  as  such.  If  the  entry  or  other  memo- 
randum be  made  in  a  foim  indicating  a  gift,  or  a  loan,  or  bail- 
ment,^ parol  evidence  is  admissible  to  explain  that  it  was  intend- 
ed as  an  advancement. 

122.  Dedarationa  and  admissions  as  to  advancementsJ] — 
Whether  the  advancement  was  by  a  conveyance  made  by  the 
donor,®  or  made  by  a  third  person  on  a  consideration  moving 
from  the  donor,'  or  by  ti^nsfers  in  pais,  and  by  charges  in  ac- 
count or  other  writings,  or  by  parol,*'  the  declarations  of  the 
donor  made  at  the  time  are  admissible  as  part  of  the  res  gestcs,^ 
although  not  competent  evidence  as  to  intent  if  the  statute  re- 
quires written  evidence."    Subject  to  the  same  statutory  quaUfi- 

'  Haxmer  v.  Winbnrn,  1 1red.  Eg.  142.  Bnt  a  mere  declaration  nncommimicated 
may  not  be  enough.     See  Bing.  on  Deec.  392. 

*  Tillotson  V.  Race.  22  N.  Y.  127. 

>  Bing.  on  Deac.  894,  Ao.  The  fact  that  the  conyeyance  was  of  real  property  en- 
hances tHe  preBumption,  because  it  is  more  snggertire  of  the  purpose  of  permanent 
settlement.  Parks  y.  Parks,  19  Md.  S23.  On  the  other  hand,  it  would  take  Btronn^er 
evidence  to  show  that  the  gift  of  a  saddle  horse  was  an  advancement,  than  that  of  a 
Btallion  kept  for  purpose  ofprnfit.    Ison  v.  Ison,  5  Rich.  £q.  15. 

*  Hagler  v.  BlcCombe,  66  N.  C.  846. 

*  As  to  what  form  of  charge  has  this  effect,  see  Lawrence  v.  Lindsay,  '6S  N.  T. 
108,  rev'g  7  Hun,  641 ;  Bigelow  v.  Pool,  10  Grajr.  104;  Bing.  on  Desc.  882,  and 
cases  cit.  His  credit  of  interest  held  competent  evidence  that  it  was  a  loan.  Peck 
V.  Peck,  21  U  T.  N.  8.  670. 

*  Compare  Johnson  v.  Belden,  20  Conn.  822 ;  Oiler  v.  Bonebrake,  65  Penn.  St  888. 

*  Law  V.  Smith,  2  R.  L  244. 

«  Christ/s  Appeal,  1  Grant's  Css.  869;  Parks  v.  Parks,  19  Md.  828 ;  Speer  V. 
Spef-r,  14  N.  J.  Eq.  (1  McCarter)  240,  248. 

*  Compare  Sayles  y.  Baker,  5  R.  L  457.       "  Oiler  v.  Bonebrake,  66  Penn.  St.  888. 
"  Woolery  v.  Woolery,  29  Ind.  254;  Wilson  v.  Beauchamp,  60  Miss.  24;  Fellows 

y.  Litfle.  46  N.  n.  87,  88;  Bragg  V.  Maasie,  88  Ala.  89.  106.  And  very  fifeely  if 
finuid  or  undue  influence  appears.    Cook  v.  Carr,  20  Md.  408. 

i*  Weatherhead  y.  Held,  26  Yt  665 ;  Bulkeley  v.  Noble,  2  Pick.  887. 
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cation,  the  declarations  of  the  donor,  made  before  the  transac- 
tion, are  competent  on  the  qnestion  of  his  intent.^  Whether 
his  declarations  made  after  the  transaction  are  competent,  de- 
pends on  how  they  are  invoked  in  evidence.'  For  the  pur- 
pose of  showing  tuat  the  transaction  was  a  gift,  the  donor's 
declarations  are  competent  against  the  representatives,  heirs,  and 
next  of  kin,  claiming  it  to  be  an  advancement ; '  and  for  the  pur- 
pose of  showing  either  that  it  was  a  gift  or  advancement,  tliey 
are  competent  against  those  claiming  it  to  have  constituted  a 
debt ;  for  in  either  case  they  are  his  admissions  against  interest, 
and  bind  those  claiming  under  him  and  in  his  right.  But  for 
the  purpose  of  showing  either  that  the  transaction  was  an  ad- 
vancement, or  that  it  was  a  debt,  his  declarations,  made  after  he 
had  parted  with  all  power  of  revocation,  are  not  competent 
against  those  who  claim  it  as  a  gift ;  ^  and  for  the  purpose  of 
snowing  that  it  was  a  debt,  thej  are  not  competent  against  those 
who  claim  it  either  as  a  gift  or  as  an  advancement ;  for,  in  either 
case,  thej  are  the  declarations  in  his  own  favor.  The  fact  that 
such  declarations  were  communicated  to  the  donee,  may,  of 
course,  render  them  competent ; '  and  they  may  also  be  aamis- 
sible  on  principles  previously  explained,*  when  necessary  and 
proper  to  show  nis  intent  in  a  suDsequent  will  referring  to  the 
advancements.''  The  donee's  declarations  or  admissions,  made  as 
part  of  the  res  gestcB^  or  at  any  subsequent  time,  are  competent 
against  him  and  those  claiming  under  him.^ 

123.  Value,'] — The  burden  of  proving  value  ia  on  those  who 
claim  that  the  provision  should  be  deducted  as  an  advancement ;  * 
but  evidence  tnat  the  advancement  was  accepted  in  full  of  the 


>  Powell  V.  Olds,  9  Ala.  861. 

'  The  cases  maj  not  explain  the  distinction  here  stated,  but  the  distinction  ex- 
plains the  cases. 

'  Phillips  T.  Chappell,  16  Geo.  16 ;  Johnson  v.  Belden,  2<)  Conn.  822;  Nbto  in  IS 
Hoak's  Eng.  700.     Contra,  Bing.  on  Desc.  404. 

*  Sanford  v.  Sanford,  0  Lans.  486,  8.  c.  61  Barb.  298 ;  Hatch  v.  Straight,  3  Conn. 
31,  Cofdra,  Rollins  v.  Stront,  4  Ncv.  1 60.  Compare  Law  v.  Smith,  2  R.  1 .  244  ;  Peck  v . 
Peck,  21  L.  T.  N.  S.  670.  A  debt  barred  by  the  statate  of  limitations  onnot.  by  t'lu 
decedent's  declarations  nlone,  be  converted  into  an  advancement.  Bing.  on  Dcsc  363. 

^  YandtTs  Appeal,  18  PenD.  St.  676. 

'  Paragraphs  111  (above)  and  124  (below). 

^  Tillotson  V.  Race,  22  N.  Y.  126.  A  security  which  cannot,  un'J^r  the  statute, 
be  proved  to  represent  an  advancement,  may  be  mado  such  by  a  provision  in  the  will. 
Bacon  y.  Gassett,  13  Allen,  337.  Whether  the  decedent's  transactions  with  the 
other  hein  apparent  are  relevant  on  the  Question  of  hia  intention  in  the  transaction 
with  the  one  claiming  a  gift,  compare  Balxeley  v.  Noblo  2  Pick.  337 ;  Weavpr^ts  Ap- 
peal. 63  Penn.  St.  309. 

'  Christy's  Appeal,  1  Grant^s  Qw.  369;  Speer  v.  Speer,  14  N.  J.  Eq.  (1  McCarter) 
210,  248 ;  Law  v.  Smith,  2  R.  I.  244.  Debts  by  the  husband  of  the  decetlcnt's 
daughter  cannot  be  changed  into  advancements  as  against  her,  merely  by  Iter  ad- 
mission that  "this  we  owe  to  father  honestly."  Yundt's  Appeal,  13  Pa.  St.  675.  A 
judgment  or  decree,  in  a  smt  for  settlement  of  the  estate,  fixing  the  character  and 
amount  of  advancements,  is  conclusive  in  a  subsequent  action  between  the  same  par- 
ties, or  those  in  privity  with  them,  as  to  realty.    Torrey  v.  Pond,  102  Mass.  366. 

'  See  Bell  v.  Champlain,  64  Barb.  896. 
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donee's  share  throws  on  the  donee  the  burden  of  proving  that 
the  value  was  less  than  his  share/  The  value  may  be  concmsive- 
ly  fixed  by  an  acknowledgment'  in  writing,^  or  it  may  be  made 
immaterial  by  a  conclusive  release  of  all  interest  in  the  estate, 
given  upon  receiving  the  advancement.'  If  the  advancement 
was  made  by  a  deed  expressing  a  pecuniary  consideration,  that 
sum  may,  by  extrinsic  evidence,  be  shown  to  be  the  value.*  If 
the  donor  put  a  value  on  the  advancement,  in  the  transaction  it- 
self, it  excludes  evidence  of  greater  value,'  but  not  evidence  of 
less  value.*  If,  however,  a  value  was  fixed  by  aOTeement 
with  the  donee  (the  acknowledgment  being  in  writing  if  the  stat- 
ute so  require),  it  excludes  evidence  of  less  value.  Where  act- 
ual value  18  to  control,  value  at  the  time  of  the  transfer  is  to  be 
proved,  and  without  interest.' 

124.  Testamentary  datises  as  to  advancements.'] — Where  the 
will  refers  to  money  bequeathed  as  being  already  in  possession  of 
the  donee,  the  burden  is  upon  those  alleging  satisfaction  to  show 
that  the  possession  continued,  at  least  if  the  beneficiary  is  one 
who  might  be  presumed  to  have  held  possession  as  the  testator's 
agent.'  Where  the  will  refers  to  entnes  or  memoranda,  or  other 
unattested  papers  previously  made  or  subsequently  to  be  made, 
to  ascertain  tlie  aavancements,  the  documents  so  identified  ard 
competent  evidence,^  and  so,  also,  if  it  releases  securities  taken 
from  the  beneficiaries.^'  If  the  entries  or  securities  thus  referred 
to  do  not  bear  evidence  on  their  face  that  the  sums  were  intended 
as  advancements,  extrinsic  evidence  is  competent  ^  and  necessary,^ 
to  establish  the  donor's  intent  to  make  them  such. 


XII.    Title,  Ain>  Declasattons,  of  Ancestor,  Heib,   &o. 

125.  Ancestor's  title^  and  Successor's  election.'] — At  common 
law  the  heir  must  produce  evidence  that  the  ancestor  was  actual- 
ly seized,^  that  is  to  say  had  legal  title,  and  also  actual  possession 


*  Parker  v.  McClaen,  8  Abb.  Ct  App.  Dec.  464. 
M  N.  Y.  R.  a  764,  §  26. 

'  Qaarles  v.  Quarles,  4  Mass.  680 ;    Eenney  y.  Tucker,  8  Id,  148 ;    Bing.  on  Doec. 
891. 

*  Meeker  v.  Meeker,  16  ConD.  888. 

*  Meeker  v.  Meeker,  16  Conn.  883. 

*  See  Marsh  y.  Gilbert,  2  Redf.  Surr.  R.  466. 
^  BiDg.  on  Desc.  407,  408.  and  cases  cited. 

"  Enders  t.  Enders,  2  Barb.  862. 

*  Whatelcy  v.  Spooner,  8  Kay  A  J.  642;  and  see  Langdon  y.  Astor,  16  N.  Y,  », 
rev'ff  8  Duer,  477. 

i<^See  Chase  y.  Ewing,  61  Barb.  697;  Lnqaeer's  Estate,  1  Tuck.  236;  TiUot^n  y. 
Race,  22  N.  Y.  122. 

"  Tillotson  V.  Race  (aboye). 

"  Lawrence  v.  Lindsay,  68  N.  Y.  108,  reVg  7  Han,  641. 

"  Jackson  y.  Hendricks,  2  Johns.  Cas.  214;  Whitney  y.  Whitney,  14  Mass.  SSL 
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or  its  equivalent^  thereunder.  If  the  title  of  the  ancestor  was 
ac<inirea  by  *'  purchase "  (including  deviseV  proof  of  legal  title 
raised  a  sufficient  presumption  of  seizin  in  lact,'  but  if  by  descent 
some  evidence  oi  seizin  in  fact  was  required.*  The  present 
common  law  rule  generally  is  that  seizin  m  law  is  sufficient  to 
establish  dower,  but  that  seizin  in  fact  is  necessary  to  establish 
curtesy.*  The  subject  is  now  generally  regulated  by  statutes  de- 
fining descendible  and  devisable  property  in  a  way  to  dispense 
with  the  necessitv  of  actual  seizin  ;^  and  possession  in  the  ancestor 
is  not  now  usually  an  essential  part  ot  the  evidence  to  prove 
mere  title  bv  descent,  except  in  those  cases  where  possession  un- 
der claim  OI  title  is  relied  on  as  constituting  the  right  or  the  evi- 
dence of  it,  No  evidence  of  acceptance  by  the  heir,  of  title  to 
lands  descended,  is  necessary.  The  law  casts  it  upon  him  with- 
out his  consent.'  A  title  by  deed  or  devise,  requires  the  assent 
of  the  successor  in  interest,  express  or  implied,  to  effect  the  trans- 
fer.^ But  the  law  presumes  the  acceptance  of  a  beneficial  devise, 
and  it  is  doubted  whether  a  parol  disclaimer  is  binding.®  Where 
the  right  of  one  entitled  by  succession  depends  upon  an  election, 
and  no  express  election  is  shown,  nor  any  positive  act  or  declara- 
tion manifesting  such  election,  an  election  maybe  presumed  from 
the  circumstances  of  benefit  and  silence.^  Under  the  statute  de- 
daring  the  widow  to  be  deemed  to  have  accepted  a  provision  in 
lieu  01  dower,  unless  she  proceeds  for  dower  within  a  year  after 
the  husband's  death,  it  is  not  necessary  that  the  devisees  and 
grantees  should  prove  that  she  had  notice  of  the  will.^* 

126.  Declarations  and  admissions  of  the  Ancestor  as  to  TiHe^ 
(tc.'] — ^Declarations  made  while  in  possession  of  real  estate,  by  an 
ancestor,  since  deceased,  indicating  the  source  of  his  title,  and 
the  fact  that  the  one  under  whom  ne  claimed  had  been  in  posses- 
sion, may  be  proved  by  witnesses  who  heard  them,  as  evidence 
against  his  heirs  and  devisees.^  Thus,  admissions  by  a  person, 
tnat  the  conditions  upon  the  failure  of  which  his  title  and  right 
of  action  depended  have  been  performed,  are  admissible  in  evi- 
dence in  an  action  prosecuted  by  the  heirs  of  the  person  making 


'  Snch  as  posseBsion  by  a  teDant  of  less  than  a  freehold.  Bnshby  r.  IMxrm,  8 
Barnw.  A  C.  805 ;  or  poBsession  of  one  of  several  parcels.  Green  v.  Liter,  8  CraDch, 
245. 

«  WendeU  v.  CrandaU.  1  N.  T.  491. 

*ld. 

*  1  Bish.  Man.  W.  §  496. 

»  1  N.  Y.  R.  S.  '761,  §§  1,  27  (6th  ed.  toL  2.  p.  1186) ;  2  Id.  67,  §  2  (6th  cd.  vol 
8,  p.  67). 

*  8  Wajihb.  R.  P.  4th  ed.  6  (4);  and  see  Mnmford  y.  Bowman,  26  La.  Ann.  418. 
'  3  Waahb.  R.  P.  4th  ed.  6  (4^ 

*  Id.  642,  citing  Tole  v.  Hardy,  6  Cow.  840 ;  2  Pet.  6657. 
»  MerriU  t.  Emery,  10  Pick.  607.  Shaw,  Ch.  J. 

»  1  N.  Y.  R.  a  742,  g  14 ;  Palmer  v.  Voorhia,  85  Barb.  479. 

"  £nders  v.  Stembergh,  2  A.bb.  Ct.  App.  J>ec.  81,  re^g  62  Barb.  222» 
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the  admififiionsy  by  reason  of  the  privity  between  them.^  But  the 
declarations  of  the  ancestor  in  favor  of  his  title,  are  not  admissi- 
ble for  any  one  claiming  nnder  him,*  nnless  bronght  within  the 
rule  of  the  res  gestcB^  or  bronght  home  to  the  other  party.  Upon 
these  principles  the  declarations  made  by  a  person  in  possession 
of  land,  tending  to  show  the  character  of  his  possession,  and  by 
what  title  he  claimed,^  if  made  while  both  holding  possession  and 
title,*  although  it  may  be  after  he  had  contracted  to  convey,*  are 
competent.  But  parol  declarations  or  admissions,  since  the^  can- 
not confer  or  divest  title,'  are  not  admissible  as  evidence  of  title, 
either  to  sustain  the  burden  of  proof  of  title,  or  to  rebut  prima 
facie  evidence,*  but  only  to  show  the  nature  and  extent  of  the 

Sossession  and  the  character  and  quality  of  the  claim  of  title  nn- 
er  which  it  was  held,*  or  other  material  facts  resting  in  paia^ 
such  as  may  affect  the  question  of  title, — for  instance,  the  time, 
or  the  absolute  or  conditioual  character,  of  the  delivery  of  a 
deed,^  or  a  disclaimer  of  title  made  at  a  judicial  sale  unaer  cir- 
cumstances constituting  an  estoppel,^  or  that  the  deed  to  the 
declarant  was  fraudulent,^  or  the  existence  and  loss  of  a  wiU,"  or 
other  facts  inconsistent  with  his  claim  of  title.^^  So  to  prove 
the  ancestor's  parol  aCTcement  to  convey  (which  has  been  exe- 
cuted on  the  part  of  tne  purchaser)  his  parol  declarations,  may 
be  proved  by  a  witness."  A  recital  in  the  will,  that  the  testator 
had  executed  a  deed  to  the  defendant,  is  evidence  against  his 
heirs,  of  a  perfect  execution  of  such  deed,  and  of  the  title  in  the 
grantee."    But  where  a  will  is  introduced  in  evidence  as  contain- 


*  Spanlding  t.  Hallenbeck,  85  N.  Y.  204 ;  affi*g,  89  Barb.  79 ;  oompara  Savage  y. 
Murphv.  8  Bosw.  76,  affi'd  in  84  N.  Y.  508. 

*  Smith  V.  Martin,  17  Conn.  399 ;  Hnrlburt  v.  Wheeler,  40  N.  H.  78. 

*  Ab  to  what  are  competent  "within  the  rule  of  rcsgentce^  compare  Meek  v.  Perry, 
86  Miss.  190,  259;  Baker  y.  Haskell,  47  N.  H.  479;  Hood  y.  Hood,  2  Grant  Penn. 
Caa.  229 ;  Fellows  v.  Fellows,  87  N.  H.  78,  86,  Smith  v.  Batty,  11  Gratt  752,  761. 

*  8  Abb.  N.  Y.  Digest,  2d  od.  128. 
»  Vrooman  v.  King,  86  N.  Y.  477. 

*  Chad  wick  v.  Fonner,  15  Alb.  Law  J.  481.  Testator^s  declarations  made  after 
executing  the  will,  and  adverse  to  his  title,  are  held  not  admissible  against  those 
claiming  under  the  will,  upon  this  principle,  because  they  do  not  affect  his  interest. 
Boy  Ian  ads.  Meeker,  4  Dutch.  274;  and  see  Jackaon  v.  Kniffen,  2  Johns.  81;  1 
Redl  on  Will.^,  8d  ed.  589,  note. 

^  Proof  that  an  intestate  stated  in  his  life-time,  that  he  did  not  own  any  interest 
in  certain  land,  that  he  had  sold  out,  and  that  he  allowed  others  to  deal  with  the  land 
as  their  own,  is  not  evidence  sufficient  to  sustain  an  allegation  in  a  complaint  against 
the  administrator,  that  the  intestate  executed  and  delivered  deeds  of  tlie  land.  It 
Menu  such  evidence  is  inadmisi'ible  until  it  be  shuwn  that  a  conveyance  of  the  land 
had  been  in  fact  executed  and  lost.    Thompson  v.  Lynch,  29  Cal.  189. 

B  See  Jackson  v.  Cole,  4  Cow.  587;  Walker  v.  Dunspaugh,  20  N.  Y.  170. 

*  Jackson  v.  McVey,  15  Johns.  284. 

1*  Eeaton  v.  Dimmick,  46  Barb.  158;  Yarrick  v.  Briggs,  6  Paige,  828 ;  22  Wend. 
648.    Compare  Baker  v.  Haskell,  47  N.  H.  479. 
"  Mattoon  v.  Young,  46  N.  Y.  696. 
"  Naughton  v.  Pettibone,  7  Conn.  819. 
"  Fetherly  v.  Waggoner,  11  Wend.  (N.  Y.)  699. 
^*  Rogers  v.  Moore,  10  Conn.  18. 
*'  Knnpp  V.  Ilungerford,  7  Hun,  588,  and  cases  dted. 
1*  Smith  V.  Wait,  4  Barb.  28. 
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ing  such  an  implied  admission  of  title  in  a  stranger,  the  declara- 
tions of  the  testator,  at  the  time  of  its  execution,  m  relation  to  it, 
are  admissible  as  part  of  the  res  geaim} 

127.  Declarations  of  third  persons,'] — Evidence  of  the  acts 
and  declarations  of  third  persons,  when  in  possession  of  the  lands, 
are  competent  to  prove  tne  continued  possession  under  the  will.* 

128.  DedarcUions  of  successors^  representatives  and  henefici- 
aries,'] — The  admissions  or  acts  of  the  executor  or  administrator, 
xmless  made  so  by  statute,*  are  not  competent  evidence  against  the 
heir  or  devisee.^  A  mere  common  interest  will  not  make  the  con- 
fessions of  one  person  evidence  against  another, — a  joint  interest 
in  possession  is  necessary .'  Hence  the  declarations  of  the  ex- 
ecutors or  administrators  are  not  competent  against  any  other 
parties  who  have  not  a  joint  interest,  and  do  not  stand  in  a  rela- 
tion of  privity.*  Conversely,  the  admission  of  an  heir  cannot 
prejudice  the  executor.^  And  in  the  case  of  several  heirs,*  and 
equally  in  the  case  of  beneficiaries  under  the  same  will,  if  their 
interests  are  several,  not  joint,*  evidence  of  the  admissions  and 
declarations  of  one  is  not  competent  against  the  other.  The 
principle  is  that  a  common  interest  is  not  enough,  but  a  joint  in- 
terest,— as  where  both  claim  under  a  contract  naming  them  as 
beneficiaries, — ^may  be.^*    The  declarations  and  admissions  of  one 


>  Testator  derised  lands  to  defendant,  and,  in  the  same  will,  gave  legacies  to 
^aintifis,  on  condition  tliat  they  release  all  their  right,  Ac,  to  the  lands  devised. 
Hddt  that  defendants  oonid  give  parol  eyidence  of  testator's  contemporaneona  declar- 
ations, that  the  condition  was  not  an  admission  of  sach  title,  hnt  only  by  way  of  caa- 
tion  against  an  nnfonnded  claim.  The  devisees  were  not  a  party  to  the  legacy,  nur 
did  they  claim  under  it  within  the  rale.    Clark  t  Wood,  84  N.  H.  447,  41)2. 

'  Jackson  ▼.  Van  Dneen,  5  Johns.  144.  To  raise  a  presumption  that  A.  or  his  ex- 
ecutors anciently  conreyed  away  land,  which  his  heirs  sue  to  recover,  from  a  mere 
possessor,  after  many  years'  neglect  to  claim,  the  defeedant  may  prove  deeds  betwi  en 
third  persons  of  adjoining  land  describing  the  land  in  question  as  the  property  of 
others  than  A.,  and  may  adduce  the  testimony  of  a  witness  that  he  had  Icnown  the 
lands  for  upwards  of  40  years,  and  the  general  repute  aa  to  their  ownership,  and 
that  he  never  heard  of  any  claim  of  title  by  or  under  A.  Sdianber  v.  Jackson,  2 
Wend.  19,  20. 

»  Regan  v.  Grim,  IS  Penn.  St.  508,  618. 

*  Mooers  v.  White,  6  Johns.  Ch.  360;  Baker  y.  ESngsland,  10  Paigo,  866. 

*  Osgood  V.  Manhattan  ('o.  8  Cow.  612. 

*  Shailer  v.  Bumstead,  99  Mass.  112.  The  declarations  and  admissions  of  the  Fole 
executor,  he  being  a  party  in  interest  and  a  party  to  the  record,  were  held  admissible 
against  him  and  tliose  represented  by  him,  on  the  question  of  fraud  or  undue  influ- 
ence, in  Davis  v.  Calvert.  6  Gill.  A  J.  269. 

*  2  Whart.  £t.  §  1199,  a.  And  it  haa  been  held  thnt  thededarationB  of  the  lega- 
tee against  the  validity  of  the  will  are  not  competent  against  the  exeontor.  Dillard 
V.  IMilard.  2  Strobh.  L.  89. 

*  Oarood  y.  Manhattan  Co.,  8  Cow.  612.  rey'g  16  Johns.  162. 

*  1  fi-igbtw  Penn.  Dig.  962,  and  cases  cited. 

»•  P.  189.  So.  L.  Tns.  Co.  y.  Wilkinson.  68  Geo.  635.  Contra,  Milton  v.  Hunter,  4 
Law  A  Eq.  R.  886.  The  rule  of  exclusion  stated  in  the  text,  while  applicable  un- 
quaJifiedly  on  probate  where  the  issue  is  not  as  to  the  right  of  any  one  party,  but  as 
to  the  validity  of  the  will,  as  an  entirety,  may  l>e  thou^t  subject  to  qualification  in 
dyil  adtiona  afiecting  only  the  parties  to  the  record  and  specinc  property.  In  such 
eaaea  it  may  be  proper  to  admit  the  evidence  against  the  declannt^  if  none  of  the 
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of  several  joint  legatees  or  devisees,  showinff  fraud  or  undue  in- 
fluence by  them,  is  competent  against  both/  In  the  case  of  a 
combination  bv  several  persons  to  procure  the  making  of  the  wiU, 
the  separate  admissions  of  either  are  competent  against  the  others,* 
unless  made  after  they  have  ceased  co-operation,  in  which  case 
they  are  not.* 

129.  Judgments.'] — A  judgment  or  verdict  for*  or  against* 
the  ancestor  is  competent  evidence  for  or  against  the  heir  m  con- 
troversies relating  to  the  inheritance.  A  judgment  or  verdict 
for  •  or  against '  an  executor  or  administrator  is  never  conclusive 
against  the  heirs  or  devisees ;  and  a  judgment  or  verdict  against 
the  heir  or  devisee  is  not  conclusive  against  the  executor  or  ad- 
ministrator.® A  judgment  or  verdict  against  the  executor  or  ad- 
ministrator is  not  even  competent  evidence  against  the  heir  or 
devisee,  as  evidence  of  the  existence  of  the  debt  or  other  facts 
established  thereby.*  A  judgment  or  verdict  for  or  against  the 
heirs  does  not  bind  the  devisees,**  nor  conversely.  A  judgment 
in  an  action  under  the  statute  to  charge  an  heir  with  the  debt  of 
the  ancestor  necessarily  determines  flie  title  of  the  ancestor,  as 
against  the  parties  to  the  action  and  those  claiming  under  them, 
and  is  conclusive  on  them  as  to  that  Question.**  A  judgment  in 
a  suit  by  a  legatee  on  behalf  of  himself  and  aU  others  who  njight 
come  in,  &c.,  is  not  conclusive  on  infant  legatees  who  did  not 


come  m.** 


others  haying  an  interest,  who  are  parties  to  the  record,  are  litigatiog  the  question, 
or  if  there  is  other  evidence  which,  as  matter  of  law,  is  sufficient  to  establish  the 
fact  as  against  them.  This  distinction  maj  explain  something  of  the  conflict  of  the 
cases.  Compare  Nessar  t.  Arnold,  13  Seijert.  i  Uawle,  823 ;  Clark  y.  Morrison,  25 
Penn.  St.  452 ;  Morris  t.  Stokes,  21  Geo.  Kep.  562 ;  Blakey's  Heirs  t.  Blakej's  Ex- 
ecutors, 88  Ala.  611. 

»  Horn  V.  PuDman,  10  Hun,  471. 

>  Lewis  Y.  Mason,  109  Mass.  169. 

*  Shaiter  t.  Bumstead,  99  Mass.  112. 

*  Lock  v.  Norbone,  8  Mod.  142. 
<^  Freeman  on  Judjrmfnts,  g  168. 

*  Dale  V.  Roosevelt,  1  Paige,  86. 

'  McCoy  V.  Nichols,  4  How.  (Miss.)  81 ;  Vernon  T.  Valk,  2  Hill  Ch.  257 ;  Collln- 
Bon  V.  Owena,  6  Gill.  4  J.  4;  Robertson  t.  Wright^  17  Gratt.  584;  Early  v.  Gar- 
land,  13  Id.  1.  Except,  perhaps,  where  the  executor  is  the  sole  devisee  of  the  real 
estate.  Stewart  t.  Mont^mery,  28  Penn.  St.  410;  or  where  he  represents  him  as 
trustee,  within  the  settled  principles  of  the  law  of  trusts. 

>  Dorr  V.  Stockdale,  19  Iowa,  269;  Combs  v.  Tarlton's  Admr.  2  Dana,  464. 

*  Kent  T.  Kent,  62  N.  Y.  560,  and  cases  cited ;  Robertson  v.  Wright,  17  Gratt. 
584;  Laidiey  v.  Kline.  8  W.  Va.  218,  280.  Contra,  Harvey  v.  Wilde,  L.  R.  14  Eq. 
C.  488,  s.  o.  8  Moak'a  Eng.  811.  Compare  Early  y.  Garland,  18  Gratt.  1 ;  Garnett  t. 
Macon,  6  CaU.  808,  887. 

10  Cowart  v.  Williams^  84  Geo.  167. 

^1  Hudson  ▼.  Smith,  89  Super.  Ct.  (J.  A  S.)  452.  A  judgment  for  or  against  the 
heir  not  as  such,  but  in  his  individual  character,  has  been  held  not  a  bar  against  him 
when  he  appears  "  as  heir."  Jennings  v.  Jones,  2  Redf.  Surr.  95.  See,  also,  Rath- 
bone  T.  Hooney,  68  N.  T.  468 ;  Sharpe  v.  Freeman.  46  N.T.  802,  aiB'g  2  Lann.  171. 

1-  Brower  v.  Bowers,  1  Abb.  Ct.  App.  Dec.  214;  compare  Kerr  v.  Blodgett^  48 
N.  T.  62. 
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Anoestob's  Debt. 

130.  Material  facts,'] — In  an  action  against  heirs  or  next  of 
kin,  on  a  debt  of  the  ancestor,  the  plaintiff  must  allege^  and 
prove,  affirmatively,  a  case  within  the  provisions  of  the  statnte 
which  creates  the  right  of  action.'  His  failure  to  prove  every- 
thing that  the  statute  demands,  is  sufficient  to  prevent  a  recov- 
ery.* He  must  show  the  granting  of  letters;*  that  his  action  is 
brought  after  three  vears  from  the  grant  of  letters ;  ^  that  de- 
fendant inherited  real  property  by  (fescent,  or  acquired  real  or 

Sersonal  property  unaer  the  decedent's  will,  or  the  statute  of 
istributions ;  and  that  the  decedent  left  no  personal  property 
within  the  State,  or  that  the  same  was  insufficient  to  pay  the 
debt,  or  that  the  debt  could  not  be  collected  by  due  proceedings 
before  the  proper  surrogate,  and  at  law,  from  the  personal  repre- 
sentatives of  the  decedent,  nor  (if  the  action  is  against  the  heir) 
from  the  next  of  kin  or  legatees.* 

131.  Mode  of  proof] — The  lapse  of  time  since  administration 
granted  cannot  create  anjr  presumption  as  to  the  statute  condi- 
tions.*^ The  acts  or  admissions  oi  executors,  &c.,  of  insolvency 
of  the  decedent,  are  not  evidence  against  heirs  or  devisees,  even 
to  bind  the  lands  descended  or  devised.*  A  judgment  against 
the  executor  or  administrator  is  not  evidence  in  the  statutory 
action  against  the  decedent's  heir,  next  of  kin,  or  legatee,  to  prove 
the  existence  of  the  claim  or  demand ;  *  but  the  claim  being  es- 
tablished by  evidence  aliunde^  the  record  is  evidence  that  an  ac- 
tion has  been  brought  within  the  time  allowed  by  law,  'and  a 
judgment  recovered  thereon,  and  is  conclusive  evidence  that 
there  is  no  bar,  under  the  statute,  of  the  claim  as  against  the  {>er- 
sonal  representatives,  available  to  the  defendant.^  And  if  the 
judgment  is  less  than  the  debt  claimed,  and  there  is  evidence  of 
the  identity  of  the  debt  with  the  cause  of  action  in  judgment, 
the  judgment  is  conclusive  against  the  plaintiff  as  a  limit  of  tlie 
amount  of  his  recovery.**  The  return,  unsatisfied,  of  execution 
against  the  executor  or  administrator,  is  not  sufficient  proof  of 
want  of  assets,  for  there  may  have  been  a  misappropriation  of 


1  Renard  t.  Weet,  48  Ind.  159. 
'  Mprsereaii  y.  Ryer8%  8  N.  Y.  S61. 
»  SeloTcr  V.  Coe,  68  N.  T.  448. 

*  Boo  ▼.  Bweeaey,  10  Barb.  251. 

*  Id. ;  SeloTer  r.  Coe  (aboTe). 

*  Armatroog  y.  "Wing,  10  Hon,  620;    68  N.  Y.  488;   Roe  y.  Sweczey  (aboye) ; 
Stuart  y.  Kiflaam,  11  Barb.  282. 

*  Annatroog  y.  Wing  (aboye). 

*  Osgood  y.  Manbattan  Co.  8  Cow.  612,  reVg  16  Jobna.  162. 

*  Sharpe  y.  Freeman,  46  N.  Y.  802.     Centra,  Steele  y.  Linebergber,  69  Peoo.  St 
806;  Stone  y.  Wood,  16  111.  177,  182. 

>*  Kent  y.  Kent,  62  Id.  560,  rey'g  8  Bapm.  Ct.  (T.  A  C)  680. 

"  Rockwell  y.  Oeery,  4  Hod,  611,  a.  o.  6  Snpoi.  CI.  (T.  <fc  C.)  687. 

11 
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assets,  for  which  the  remedy  is  by  accounting.^  But  if  it  be 
shown  that  an  accounting  has  been  prosecuted,  the  fact  that  there 
are  unrealized  assets,  or  mat  assets  have  come  to  the  hands  of  the 
representatire  since  the  commencement  of  the  present  action,  is 
not  a  bar,  nor  does  it  necessarily  reduce  the  recoveiy,'  but  may 
restrain  enforcement  of  the  judgment. 


1  Wambangh  t.  Qatas,  11  Pa!g«,  615 ;  Stuart  t. 
*  Sodcwell  T.  Goery  (aboyaji 


E3a«un,  11  Barb.  981 
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I.    GeNEBAL    PRmOIFLES.^ 

1.  Marrioffe.'] — ^In  all  civil  actionB  and  proceedings  affecting 
only  qnestions  of  property  or  torts,  not  involving .  any  question 


*  The  statutes  of  the  State  should  be  carefully  consulted  in  connection  with  the 
statements  io  this  chapter.  Unless  such  a  statute  impo!<es  a  different  rule,  the  general 
principle  mav  be  followed,  that^  except  in  divorce  and  criRucon.,and  in  certain 
cases  of  confidential  commnnieationy  the  marital  relation  does  not  oJffect  the  compe- 
tency of  evidence,  but  it  does  often  affect  its  weight,  because  it  gives  ri^e  to  certain 
presomptions  as  to  matters  within  the  sphere  of  marital  influence;  and,  in  conse- 
qnence,  affirmative  evidence  U  in  some  cases  necessary,  when  in  the  case  of  sins^Ie 
pcraons,  a  presumption  would  be  allowed  without  evidfence ;  ami,  in  some  ca^es,  evi- 
dence is  inadequate  which  would  be  adequate  in  the  case  of  single  persona.  In  other 
words,  to  the  extent  in  which  modem  statutes  have  removed  civil  disabilities  of  the 
wife,  the  same  rules  of  competency  Apply  to  the  transactions  and  the  testimony  of  hua- 
band  and  wife,  as  apply  to  those  of  other  persons.  But  the  miirital  relation  remains, 
and  to  the  extent  in  which  the  conduct  of  either  is  had  within  its  sphere,  the 
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of  marital  infidelitjr,  marriage  may  be  proved  either  bj  direct 
evidence,  or  by  evidence  of  cohabitation  and  repute,  or  cohabita- 
tion and  declarations,  in  the  manner  stated  in  the  last  chapter.^ 

2.  Foreign  LawJ] — The  generally  received  rule  is  that  the 
original  title  of  husband  or  wife  to  movables  is  controUed  by 
the  law  of  place  which  was  their  domicile  at  the  time  of  the  ac- 
quisition ;  the  validity  of  their  transactions,  except  as  to  realty, 
may  be  sustained  by  the  law,  either  of  the  place  of  the  transac- 
tion, or  of  the  place  fixed  on  by  the  contract  for  its  performance, 
or  of  their  domicile  at  the  time  of  the  transaction,  unless  the  act 
was  forbidden  by  positive  law  of  either  place ;  and  the  title  to 
realty  and  the  validity  of  transactions  affecting  it,  are  controlled 
by  the  law  of  the  place  where  the  realty  is  situated.  Domicile  is 
to  be  proved  in  the  mode  stated  in  the  last  chapter.^  The  courts 
of  a  State  do  not  take  judicial  notice  of  the  law  of  husband  and 
wife  in  other  States ;  and  a  party  who  desires  to  rely  on  such  law 
should  be  prepared  to  prove  it  as  matter  of  fact.  In  the  absence 
of  such  proof,  if  the  question  turns  on  the  law  of  a  State  deriv- 
ing its  jurisprudence  from  England,  the  court  may  applv  the 
rules  of  the  old  common  law  :*  if  on  the  law  of  any  other  State, 
the  court  wiU  apply  the  law  of  the  forum.*  By  whatever  law 
the  right  is  determined,  the  form  of  the  remedy  and  the  compe- 
tency of  evidence,  are  governed  by  the  law  of  the  forum.' 

3.  Competency  of  Htisland  or  Wife  as  Witness."] — The  New 
York  statute  provides  that  no  person  shall  be  excluded  or  ex- 
cused® from  being  a  witness  because  he  or  she  is  the  husband  or 


influence  of  that  relation  is  recognized  by  the  law  as  an  element  of  great  impor- 
tance,  in  estimating  the  just  weight  of  facts  as  evidence,  and  the  natnral  presamp- 
tions  resulting.  T%u8  the  law  recognizes  and  draws  presumptions  from  the  natural 
disposition  of  a  husband  to  make  provision  for  his  wife ;  her  disposition  to  be  silent, 
or  even  acquiescent,  for  the  sake  of  peace,  in  the  face  of  his  wrongful  conduct  toward 
others,  or  toward  herseif  or  her  separate  property  rights;  the  natural  disposition  of 
each,  without  claim  or  adndssion  of  transfer  or  compensation,  to  hold  and  allow 
the  holding  of  the  exclusive  property  of  one,  in  the  use  or  safe-keeping  of  the  other ; 
and  the  peculiar  facility  which  the  relation  affords  for  undue  influence,  particularly 
over  the  wife,  and  for  the  transfer  to  her  of  property  in  fraud  of  the  huslMmd's  cred- 
iters.  The  rules  stated  in  the  text  are  founded  chiefly  on  these  principles,  which  aro 
almost  universally  reco^rnized,  although  in  their  applioation  some  disagreement  of 
authority  still  exists  in  the  several  States. 

*  Chap.  V,  paragraphs  14-28.  •  Chap.  V,  paragraphs  51-67. 

*  For  these  rules,  see  1  Bish.  Mar.  W. ;  Ewell's  Cas.  The  traditional  rule  is  that 
the  courts  must  do  so.  8ee  Waldron  v.  Ritchings,  9  Abb.  Pr.  N.  8.  869,  s.  c.  8  Daly, 
288.  But  the  changes  in  the  law  on  this  subject  are  so  general  and  so  nearly  nni* 
form  in  substance  in  the  States  deriving  their  jurisprudence  from  Enrland,  that  the 
courts  sometimes  hesitate  to  declare  void  transactions  that  are  yalia  by  the  law  cf 
the  forum,  and  naturally  presumable  to  be  so  by  the  law  of  the  sister  State,  but  for  this 
rule.    See  Worthington  v.  Uanna,  28  Mich.  630;  Adams  v.  Honness,  62  Barb.  828. 

*  Savage  v.  CNeil,  44  N.  Y.  298,  reVg  42  Barb.  874. 

«  Stoneman  v.  Erie  Rw.  Co.  62  N.  T.  429,  affi'^  Buff.  Super.  Ct.  (1  Sheld.)  286. 

'  The  common  law  entire  disqualification  could  not  be  legally  waived  by  consent, 
a  Eenf  8  Com.  178 ;  Parker  y.  Sir  Woolston  Dixie,  V.  T.  Hardw.  264, 49  ^.  T.  610 ; 
Dwelley  y.  Dwelley,  46  Me.  877;  Bevins  y.  Cline,  21  Ind.  87;  Barbat  v.  Allen,  16 
Jur.  838,  a.  o.  10  Eng.  L.  it  £q.  696;  Pedley  v.  Wellesley,  8  Car.  A  P.  658.  But  was 
frequently  waived  Ia  practice.    And  ia  tome  later  cases  »  waiver  waa  held  l^gals 
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wife  of  a  party,  or  of  a  person  in  whose  behalf  the  action  or 
special  proceeding  is  broagbt,  prosecuted,  opposed,  or  defended.^ 
1110  following  exceptions,  however  are  made :  *  "A  hosband  or 
a  wife  is  not  competent  to  testify  against  the  other  upon  the  trial 
of  an  action,  or  the  hearing  nj>on  the  merits  of  a  special  proceed- 
ing fonnded  npon  an  allegation  of  adultery,  except  to  prove  the 
marriage.  A  hnsbaud  or  wife*  shall  not  be  compelled*  or,  with- 
out consent  of  the  other  if  living,  allowed  to  disclose  a  confiden- 
tial communication,'  made  by  one  to  the  other  during  marri- 
age. In  an  action  for  criminal  conversation,  the  plaintiff's  wife 
is  not  a  competent  witness  for  the  plaintiff,  but  she  is  a  competent 
witness  for  the  defendant,  as  to  any  matter  in  controversy;  ex- 
cept that  she  cannot,  without  the  plaintiff's  consent,  disclose  any 
confidential  communication  had  or  made  between  herself  and  the 
plaintiff."  Business  transactions  between  them  are  not  confiden- 
tial communications  within  the  policy  of  the  statute,*  nor  are  com- 
munications made  in  the  presence  and  hearing  of  third  persons.^ 
But  written  as  well  as  verbal  communications,  if  confidential,  are 
within  the  policy  of  the  rule.* 

4.  Their  Admiwions  and  Declarations.'] — ^When  either  hus- 
band or  wife  is  strictly  incompetent  as  a  witness,  either  generally 
or  as  to  a  particular  fact,  evidence  of  his  or  her  declaration  of 

and  the  persons  competent  to  waive  It  were  the  hntbend  and  wife — ^not  the  parties  to 
the  salt  Buss  y.  The  War  Eag^le,  14  Iowa,  368 ;  Blake  ▼.  Qraves,  18  Id.  817»  Dillon, 
J.  dissented;  Jordan  t.  Anderson,  19  Id.  565.  Objection  to  wife's  competency  was 
not  waired  by  permitting  examination-in-cbiel  Schmidt  y.  Herftirth,  5  Robt.  124. 
But  see  Taroan  y.  Bnfler,  7  Bosw.  480;  Boardman  y.  Boardmon,  L.  R.  1  P.  A  M.  283. 

>  N.  Y.  Code  Ciy.  Pro.  §  828.  General  provisions  of  statute  removing  dlsqaalift- 
eafion  by  reason  of  interest,  and  enablini;  parties  to  testify,  do  not  abro^te  the  oom* 
mon  law  exclusion  of  husband  and  wife  on  grounds  of  public  policy.  Kelly  y.  Drew, 
IS  AUen,  107,  109. 

'  2  K.  Y.  Code  dv.  Pro.  g  831,  as  amd.  by  L.  1880,  e.  149,  snpersedini^  L.  1879,  c  642. 

*  The  marital  privilege  does  not  apply  in  the  cat^e  of  a  void  marriage.  Bloomer 
y.  Barrett,  87  N.  Y.  484 ;  Kelly  y.  Drew,  12  AUen,  107,  110. 

*  In  Hebblethwaite  y.  Hebblethwaite,  L.  R.  2  Pr.  A  D.  29,  holds  the  correspond- 
ing English  statute,  ^vin?  a  privilege  to  the  witness,  to  be  secured  by  the  Judge; 
and  that  it  is  not  competent  to  counsel  to  object  to  the  testimony. 

*  At  common  law,  for  reasons  of  public  policy,  neither  husband  nor  wifi$  could 
testify  to  a  commnniration  of  whatever  nature,  conhdential  or  otherwise,  which  passed 
between  them.  O'Connor  y.  Majoribanks,  4  M,  A  Or.  4H5,  S.  C.  J.  6  Jur.  6<>9;  and 
even  death  cr  divorce  did  not  break  the  seaL  Monroe  v.  Twistleton,  Peake's  Add. 
Cas.  210;  Soutbwick  y.  S'mthwick,  49  N.  Y.  610,  518,  affi'g  9  Abb.  Pr.  N.  ^  109; 
Dexter  v.  Booth,  2  Allen  (Mass.  \  559.  On  the  same  ground  neither  was  allowed  to 
testify  to  matters  to  the  detriment  of  the  other,  or  of  the  character  of  the  other. 
South  wick  y.  South  wick  (above) ;  Haebroucky.Vaniervoort,  9  N.  Y.  1:3,  158,  160, 
afE'g  4  Sandl  596;  People  y.  Mercein,  8  Paige,  47,  50;  Burrell  y.  Bull,  3  Sandf.  Gh. 
15;  Barnes  v.  Comack,  1  Barb.  892 ;  Marsh  y.  Potter,  80  Barb.  606 ;  Stein  y.  Bow- 
num.  18  Pet  209,  221 ;  Scrogsrln  y.  Holland,  16  Mo  419.  These  rules  were  not  mere 
rules  of  evidence,  but  part  of  the  law  of  husband  and  wife. 

*  South  wick  y.  Soutbwick  (above);  Sciiaffner  v.  Renter,  87  Barb.  44.  Otherwise 
nnder  the  Ma.«Sflchusetts  statute  protecting  "  private  conversations."  Bli^s  y.  Frank- 
lin, 18  Allen.  244 ;  Drew  v.  Tarbell,  117  Mass.  90.  Wife  aciing  as  m'^sscnger,  not  an 
''accent,"  within  a  statute  rule  allowing  wife  to  testify  f^r  or  a^ninst  her  husband 
only  within  the  limits  of  her  agency  for  him.    Hale  y.  Danforth,  40  Wis  886. 

*  See  Allison  y.  Barrow,  8  Coldw.  (Tenn.)  414 ;  State  v.  Center,  85  Vt.  878. 

*  See  Williamson  y.  Morton.  2  Md.  Ch.  Dec.  94,  Bradford  y.  Williams,  Id.  1; 
VeBst  T.  Wrickell,  Hay  w.  N.  C.  19. 
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the  fact  is  incompetent,^  exc^  in  the  following  cases :  The  deo- 
larations  of  either  are  competent :  1.  When  the  making  of  such 
declarations  is  the  material  fact/  2.  When  the  declaration  is 
part  of  the  res  gestm  involved  in  an  act  properlpr  in  .evidence.* 
3.  When  it  is  merely  matter  of  inducement  or  mtroduction  to 
the  language  or  conduct  of  another  person,  which  the  declara- 
tion offered  called  forth/  4.  When  it  is  one  which  the  declarant 
made,  when  authorized,  expressly  or  impliedly,  to  speak  as  the 
other's  agent,  or  as  one  to  whom  the  other  referred  a  third 
person.* 

The  privilege  f ronl  testifying  to  confidential  communications 
is  personal,  and  does  not  preclude  a  stran^r  from  testifying  to 
them.^    £ut,  of  course,  all  the  rules  excluding  hearsay  apply. 

When  a  husband  or  wife  is  a  competent  witness,  or  would  b^ 
if  living,  his  or  her  admissions  and  declarations  are  competent 
against  ike  maker  of  them,  for  the  same  purposes  and  within  the 
same  limits  that  they  would  be  if  the  maker  were  uimiarried,^ 
with  this  exception^  that  those  of  the  wife  cannot  be  received  to 
prove  an  act  by  her  which  the  law  does  not  authorize  a  married 
woman  to  penorm.  The  existence  of  the  marital  relation  is  not 
enough  to  make  admissions  or  declarations  made  b  v  either  com- 
petent against  the  other^  but  some  special  ground  for  admitting 
them  must  be  shown,  as  in  case  of  other  persons.  For  this  pur- 
pose it  is  enou^  to  show  that  the  declarant  was  the  agent  of 
the  other  in  the  matter  involved,  and  acting  as  such  when  the 
declaration  was  made ;  *  or  that  the  other  claims  as  the  represent- 
ative or  successor  of  the  declarant.^  In  the  case  of  silence  or 
acquiescing  admissions  by  the  wife,  in  the  face  of  her  husband's 
conduct  or  declarations,  the  influence  of  the  marital  relation  must 
be  presumed,  so  far  as  to  require  very  clear  proof  of  her  free 
assent,"  or  of  estoppel  in  favor  of  an  innocent  third  person,^  in 


1  DawBon  y.  Hall.  2  Mich.  (Gibbs),  890 ;  Gardner  ▼.  inutts,  8  Jones  L.  (N.  C.) 
875 ;  E^rney  v.  Paisley,  13  Iowa  (5  Withrow),  89.  The  iDcompetencv  of  the  witness 
enhances  the  reason  tot  the  exclusion  of  the  declaration.  Churchill  v.  Smith,  16 
Vt.  660 ;  Nelius  t.  Wrickell,  Hayw.  (N.  C.)  19. 

*  Of  this  class  of  cases  are  proofs  of  demeanor  as  showing  affection. 
»  Williamson  v.  Morton.  2  Md.  Ch.  94. 

*  Boyles  v.  McEowen,  Penningt.  (N.  J.)  499. 

*  Lay  Grae  ▼.  Patterson,  2  Sandt  888. 

*  Cook  T.  Burton,  6  Bush,  67. 

^  The  Pennsylyania  rule  excludes  the  declarations  of  either,  when  offered  against 
creditors,  to  prove  title  out  of  the  declarant  and  in  the  other ;  if  they  might  hare  the 
effect  to  bolster  up  a  fraudulent  conveyance  (Parvin  v.  CapeweU,  46  Penn.  St.  89); 
but  the  better  opinion  is  that  they  are  competent,  thou^rh  not  alone  sufficient  on  such 
an  issue.  Compare  Tow o send  y.*Maynard,  46  id.  200 ;  Musser  v.  Gardner,  66  id.  246. 
<  Owen  T.  Cawley,  36  N.  Y.  600;  Thomas  y.  Maddan,  60  Penn.  St  261, 266 ;  a.  p. 
Hanson  y.  Millett,  6*6  Me.  190 ;  Livesley  y.  Lasalette,  28  Wise.  41. 

>  Riley  y.  Suydam,  4  Barb.  222 ;  Kelly  y.  KeUy,  2  £.  D.  Smith,  260 ;  Rose  N.  P. 
^6. 

»  Day  y.  Wilder.  47  Vt.  684.  698 ;  Smith  y.  Sergent,  2  Hun,  107. 

"  Rowell  y.  Klein,  44  Ind.  293. 

»  See  Bodine  y.  Killeen,  68  N.  Y.  96. 
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order  to  give  any  weight  to  them ;  and  the  weight  of  her  admig- 
fiions  or  declarations  ib  generally  impaired  where  there  is  not 
ground  of  estoppel,  if  it  appears  that  they  may  have  been  made 
by  his  influence  or  for  his  benefit.^ 

5.  Agency  of  one  for  the  other, '\ — To  prove  an  agency  for  the 
wife  in  a  matter  where  she  had  not  power  to  act  at  common  law, 
the  facts, — snch  as  separate  estate, — on  which  herpower  under 
the  statute  depends,  must  be  proved.*  In  other  respects,  the  fact 
of  agency,  whether  of  one  for  the  other,  or  of  a  third  person  for 
either,  is  to  be  proved  in  the  same  manner  as  in  the  case  of  other 
persons.'  The  marital  relation  alone  raises  no  presumption  of 
z^&naj  between  them ;  but  its  existence  may  aid  or  impair  the 
gignificance  of  other  evidence  tending  to  show  agency.  Thus, 
when  the  agency  of  the  wife  is  alleged  against  the  husband,  in 
matters  of  a  domestic  nature,  slight  evidence  of  actual  authority 
is  Plough  ;^  while  if  his  agencv  is  alleged  against  her  to  divest 
her  of  her  estate  without  consideration,  the  existence  of  the  relar 
tion  is  a  reason  for  requirio^  unusually  strict  proof  of  authority.' 
The  agency  cannot  be  proved  by  the  admissions  or  declarations 
of  the  one  alleged  to  be  agent*  In  respect  to  the  effect  of  notice 
to  either,  as  binding  the  other,  the  fact  that  the  one  was  agent  for 
the  other  must  first  be  shovm ;  and  then  the  rule  well  settled  in 
the  law  of  agency,  applies.'' 

6.  JEstcppdJ] — ^In  respect  to  all  matters  within  the  limits  and 
to  the  extent  to  which  the  law  has  conferred  capacity  on  the 
married  woman,  she  will  be  held,  in  favor  of  third  persons,  to  be 
liable  to  the  same  equitable  estoppels,  and  the  same  presumptions, 
and  chargeable  by  tne  same  indirect  evidence  of  authority  con- 
ferred on  her  husband  or  other  agents,  or  by  the  same  apparent 
holding  out  of  him  or  them  as  authorized,  as  a  feme  ade}  But 
her  silence  or  concessions,  apparently  prompted  oy  the  spirit  of 
forbearance  and  acquiescence  whidi  a  wife  should  foster  toward 
her  husband,  and  thus  explained  by  her  marital  duty,  do  not 
bind  her  as  an  estoppel  in  nis  favor  or  in  favor  of  his  creditors, 
unless  fraud  or  bad  faith  on  her  part  is  shown.*  On  the  other 
hand,  her  conduct  or  silence  under  incapacity,  without  actual 


'  HoUinBheftd  ▼.  Allen.  17  Penn.  St  276. 

*  Nash  T.  Mitchell,  8  Abb.  New  Cas.  171. 

*  See  Bodine  v.  KiUeeo,  68  N.  Y  96 ;  Dilkye  t.  Beer,  8  Siipm.  Ct  (T.  A  C.)  818. 

*  Penii^raph  21  below. 

*  Hoffinan  v.  Treadwell,  2  Snpm  Ct  (T.  A  G.)  67.  See  also  Schonler  Dom.  Bel. 
99;  2  Bish.  Mar.  W.  SS  896,  407,  411 ;  Bank  of  Albion  ▼.  Borne,  46  N.  T.  170. 

*  Beck  Y.  Johnson,  1  Abb.  Ct.  App.  Dec 

*  Adams  y.  Mills,  60  K.  T.  689;  R.  R.  Co,  t.  Brooks,  81  HI  298;  Prlngle  ▼. 
Dimn,  87  Wise.  468. 

*  Bodine  ▼.  Eilleen,  68  N.  Y.  96 ;  Anderson  y.  Mather,  44  N.  Y.  249.  26Z.  Com- 
pare McGregor  y.  Sibley.  69  Pa.  St.  8S8:  Morris  y.  Ziegler,  71  Pa.  St  460.  And 
see  2  Bish.  Mor.  W.  g  488 ;  Carpenter  y.  Carpenter,  26  N.  J.  &q^94. 

*  Bank  of  U.  a  t.  Lee,  18  Pet.  118 ;  Sexton  y.  Wheaton,  8  Wheat.  288. 
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fraud,  cannot  raise  an  estoppel  which  will  avail  in  the  place  of 
capacity  when  it  did  not  exist  by  the  law.* 

7.  Jildgmeiits.'] — At  common  law,  and  apart  from  the  statntes 
conferring  capacity  upon  married  women,  a  judgment  at  law 
against  a  married  woman  whose  husband  was  not  a  party  with  her, 
is  not,  in  general,  binding  upon  her ; '  and  a  decree  in  equity 
in  a  suit  brought  by  both  as  to  her  separate  estate,'  or  in  which 
their  interests  were  in  conflict,*  is  not  conclusive  against  her. 
Under  the  modem  statutes,  a  judgment  against  a  married  woman 
is  competent  and  conclusive  against  her  and  those  claiming  under 
her,  in  the  same  cases  and  to  the  same  extent  that  it  would  be 
against  a  feme  sole,  provided  the  case  be  one  in  which  she  might 
have  capacity  under  the  statute.^ 

8.  Evidence  of  Hushand^s  tiUe.'] — Evidence  that  the  husband,* 
or  husband  and  wife  together,^  or  the  wife,®  were  in  possession 
of  property,  without  other  indication  of  ownership,  is  presump- 
tive, but  not  conclusive,*  evidence  of  title  in  the  husband.  Evi- 
dence that  the  property  in  question  was  purchased  by  her  on  her 
own  credit,  when  she  had  no  separate  estate  or  other  capacity  to 
contract,  is  evidence  of  title  in  him.**  And  her  purchase  of 
articles  for  family  use,  partly  with  her  own  money  and  partly 
with  his,  tends,  in  the  absence  of  anything  indicating  a  dinerent 
intent,  to  prove  title  in  him.**  But  after  it  has  been  shown  either 
that  he  received  property  to  his  wife's  use,  or  that  she  had  title 
to  property  in  the  possession  of  either  or  both,  or  that  it  was  in 
her  possession  in  a  separate  business  belonging  to  her  under  the 
statute,*^  the  burden  is  on  those  who  claim  it  to  be  his  to  show 
his  title.  If  the  fund  is  the  proceeds  of  her  estate,  it  is  hers, 
even  as  against  his  creditors,  although  realized  by  his  labor  as  her 
servant  upon  her  farm,**  or  in  her  business,**  or  his  skill  or  ability 
as  her  agent  in  the  purchase  and  resale  of  her  property.** 

It  being  shown  that  title  to  property  was  in  either  the  wife 


I  Big.  on  Estop.  444-446 ;  4  Central  L.  J.  607,  679. 

'  Bl^elow  on  Estop.  48;  Freem.  on  Judg.  g  150,  and  cftses  cited. 

•  Stuart  y.  EisBam,  2  Barb.  498 ;  Miohan  r.  Wyatt.  21  Ala.  N.  8.  818»  888. 

*  Alston  y.  Jooes,  8  Barb.  Ch.  897. 

■  Freem.  on  Jndg.  §  160.     Contra,  Swayne  r.  Lyon,  67  Penn.  St.  439, 
<  Eeeney  v.  Good,  21  Penn.  St  864. 
'  Turner  v.  Brown,  6  Hun,  881. 

•  Black  y.  Nease,  87  Penn.  St.  486. 

*  See  paragraph  16  (below).    See  also  Schonler^a  Dom.  Rel.  214 ;   2  Bish.  Mar. 
W.  II 128-140;  1  Id.  §782. 

»*  Glann  v.  Yonnglove,  27  Barb.  480. 

"  Kelly  T.  Drew,  12  Allen,  107. 

"  Peters  v.  Fowler,  41  Barb.  467. 

1*  Yrooman  y.  Griffiths,  4  Abb.  Ct.  App.  Dee.  606.  As  to  what  proyra  him  a 
tenant  under  her,  and  what  her  seryant,  compare  Albin  y.  Lord,  89  N.  H.  206,  and 
Hill  y.  Chambers,  80  Mich.  422. 

"  Kluender  v.  Lynch,  2  Id.  688. 

"  Merchant  y.  BunneU,  8  Id.  280. 
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or  the  hnsband,  no  presamption  of  a  transfer  of  the  title  to  the 
other  can  be  drawn  from  the  mere  fact  of  possession  by  the  other ; 
the  bnrden  of  proof  is  on  the  one  who  asserts  a  change,  to  give 
some  evidence  beyond  the  mere  possession.^  The  intimacy  of 
the  relation  is  snch,  and  acting  as  agent  for  each  other  so  habitual, 
that  the  possession  by  one  of  the  movables  of  another  is  very 
slight,  if  any,  evidence  of  a  pft  or  transfer,  and  not  enough  to 
transfer  the  burden  of  proof .'^  The  fact  that  they  joined  in  con- 
veying does  not  raise  a  presumption  that  he  was  tne  sole  owner, 
but  rather  that  they  were  equal  owners  in  common.* 

9.  Emdence  of  Wife* 8  title."] — The  wife's  separate  property 
rights  are  still  regarded  as  exceptional, — ^that  is  to  say,  the  law 
requires  her  in  eacn  case  to  rebut  the  presumption  that  whatever 
she  acquires  belongs  to  her  husband,  or  is  subject  to  his  control ;  ^ 
and  this  is  to  be  done  by  establishing  the  facts  necessary,  to  bring 
her  case  either  within  the  enabling  statutes,  or  within  the  com- 
mon law  or  equity  rules  recognizing  a  married  woman's  right. 
She  must  give  some  evidence  of  her  title,  besides  possession  un- 
der the  marital  relation ;  for  the  mere  fact  of  the  wife's  posses- 
sion and  control  of  property,  if  consistent  with  their  common 
interest  in  and  enjoyment  of  it  as  the  husband's  property,  is  no 
evidence  of  title  in  her,  but  is  presumptive  evidence  of  Lis  pos- 
session.^ This  presumption,  however,  majr  be  rebutted  by  his 
admissions  that  it  belonged  to  her,  or  by  his  silence  in  the  pres- 
ence of  her  declarations  of  ownership.*  She  may  even  prove 
title  by  adverse  possession,  against  a  tnird  person,  although  her 
husband  lived  with  her,  if  he  claimed  no  independent  exclusive  oc- 
cupation in  himself.''  A  deed  containing  the  maiden  name  as  that 
of  the  grantee  may  be  shown  to  be  to  her,  by  parol  evidence  that 
she  was  the  person  to  whom  the  grant  was  made,  and  was  known 
to  the  grantor  by  that  name,  and  that  no  other  person  claiming 
the  name  claims  title  under  the  deed.*  If  a  deed  to  a  marrica 
woman  fails  to  express  that  it  is  to  her  separate  use,  extrinsic 
evidence  of  the  intent  is  competent,*  unless  the  statute  of  the 
State  requires  directions  in  the  instrument,  or  only  extends  to 


*  Wells  Sep.  Prop,  of  M.  W.  224-226»  and  caaea  cited. 

*  Bachman  y.  Killln^er,  C6  Penn.  St  418 ;  1  Bish.  Mar.  W.  §  788. 

*  Cox  T.  James,  46  N.  Y.  567,  affiV  69  Barb.  144. 

«  Schoaler  Dom.  R.  2d  ed.  16;  2  Bisb.  Mar.  W.  g  82,  ^fec. 

*  Farrell  v.  Pattersoo,  43  lit.  52,  59 ;  Johnson  t.  Johnson,  72  Id.  491.  Where 
both  are  domiciled  on  her  estate,  it  has  been  held  that  he  is  not  presumptively 
responsible  for  the  control  of  the  premises  in  respect  to  nen^ligent  condition.  Flskd 
T.  Bailey,  51  N.  Y.  150 ;  bat  is  in  respect  to  illQgai  use.  CWmonwealth  t.  Carroll, 
6  Reporter,  699. 

*  Tnmer  t.  Brown,  6  Han,  881. 
^  Clark  y.  Gilbert,  89  Conn.  94. 

"  Scaolan  t.  Wri<H]ty  13  Pick.  528,  580. 

*  Bat  not  necessary  if  tlie  conveyance  was  by  a  stranger.  McVey  t.  Green  Bay, 
^^  &  B.  Co.  42  Wise.  632. 
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property  conreyed  to  Ler  sepai^te  use.*  Evidence  that  the  prop- 
erty came  to  her  from  a  third  person,  or  a  bill  of  Bale  mnning  to 
her  individually,  i&j)rima  facte  sufficient  to  go  to  the  jury.*  On 
the  qnestion  whether  a  purchase  made  in  her  name  was  upon  a 
consideration  paid  by  her,  evidence  of  her  lack  of  means  is  com- 
petent against  her;^  but  evidence  that  she  had  means  is  not 
sufficient,  as  against  his  creditors  at  least,  without  evidence  tend- 
ing to  show  that  the  purchase  was  made  with  her  means/  Evi- 
dence that  she  had  a  separate  estate  or  business  before  purchasing 
is  not,  however,  essential,  for  she  may  commence  such  an  estate 
or  business  ^  by  a  purchase  on  credit.*  Evidence  that  the  thing 
was  a  gift  accompanied  by  delivery  to  both  at  about  the  time  of 
marriage,  raises  a  question  of  intent  as  to  whether  it  was  a  gift 
to  one  or  the  other. 

The  declarations  of  the  husband,  at  the  time  of  his  transaction, 
that  the  property  delivered  belonged  to,  and  was  delivered  for 
the  benefit  of  the  wife,  is  competent,  not  only  against  him,  but 
a^nst  the  other  party  to  the  transaction.^  In  tracing  the  source 
of  her  title,  the  rule  of  res  gestcB  applies,  not  alone  to  the  imme- 
diate transfer  of  the  thing  in  question,  but  to  the  transactions  by 
which  she  came  to  have  a  separate  property.  Hence,  on  the 
question  of  the  title  to  property  bougnt  by  her,  the  declarations 
of  the  third  person  who  gave  her  the  money  with  which  she  pur- 
chased the  property,  showing  that  the  money  was  a  gift  to  her,' 
or  her  correspondence  with  her  business  agent,  showing  the 
source  of  the  fund,*  is  competent  as  part  of  the  res  gesUB.  Her 
own  declarations,  if  part  oi  the  res  gestcBy  are  competent  in  sup- 
port of  her  title." 

Parol  evidence  is  competent  to  show  that  the  husband  paid 
the  consideration  for  an  estate  conveyed  to  the  wife ;  but  this 
raises  a  presumption  that  he  intended  it  as  a  provision  for  her,^ 
and,  in  tne  absence  of  other  evidence,  establishes  her  title,  except 
as  against  his  creditors."    The  fact  that  he  caused  or  consented  to 

1  2  Biflh.  Mar.  W.  g  92,  and  imleas  she  is  estopped.  Id.  §  lOi.  Oompara  Hayt 
T.  ParkB,  89  Ct  857. 

s  Waasermao  t.  WUlett.  10  Abb.  Pr.  6a 
s  Block  y.  MeWille,  10  La.  Ann.  784. 
«  Beits  y.  MitcheU,  94  U.  S.  (Otto),  688. 

*  Harrin^Q  y.  Robertaon,  N.  T.  Ct.  App.  Noy.  1877;  Freckbig  y.  Rollaiid,  68 
N.  T.  422.  rcVg  83  Super.  Ct  (J.  A  S.)  499 ;    Dingens  v.  Clanoey,  67  Barb.  666. 

*  Contra,  Carpenter  y.  Tatro,  86  Wise.  297 ;  and  see  Haff  y.  Wngbt,  89  Gea41. 
The  mere  fact  that  he  helped  her  with  bia  credit,  in  oaakinff  her^orchaae,  does  not 
render  the  property  liable  to  bia  creditors.  There  should  do  eyidenoe  of  fraud.  % 
Bish.  Mar.  W.J  87. 

'  Crain  y.  Wright.  46  ni.  107. 

«  HaU  y.  Young,  87  N.  H.  184, 144. 

*  Hannis  y.  Hazlett,  64  Penn.  St.  189;  a.  Pv  Bank  y.  Kennedy,  17  WaU.  19. 
"  Claupsen  y.  La  Frans,  1  Iowa,  226. 

"  So  of  a  house  built  by  him  on  her  land.  Caawell  y.  Hill,  47  N.  B.  407  ;  and  see 
Tappan  y.  Butler,  7  Bosw.  480. 

"  Guthrie  y.  Gardner,  19  Wend.  414;  chap.  y.  of  this  yoL  pi^ragra|^  119;  and 
cases  cited  in  18  Moak*8  £ng.  888. 
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the  deed  being  taken  in  her  name  ib  very  cogent  evidence  that  he 
intended  her  to  have  absolute  title.^  He  may  rebut  the  presump- 
tion that  he  intended  it  as  a  provision  for  her,  by  proof  of  undue 
influence,^  or  of  fraud  effected  by  a  misrepresentation  as  to  a 
material  fact,  not  equally  ascertainable  by  Doth,  as  distinguished 
from  mere  statement  of  opinion ;  *  or  by  proof  that  at  the  time 
of  the  transaction  it  was  mutually  understood  and  designed  that 
she  should  hold  for  him>  And  the  amount  itself  may  be  so 
large,  in  relation  to  the  circumstances  of  the  parties,  as  itself  to 
rebut  the  presumption  of  a  provision  exclusively  for  her  benefit.* 
The  fact  that  she  afterward  joined  with  him  in  a  deed  or  mort* 
gage  of  the  laud  does  not  estop  her  from  proving  the  intent,  and 
that  all  his  dealing  with  the  property  was  as  her  agent.*  If  there 
be  satisfactory  evidence^  that  it  was  by  her  procurement  and 
without  his  consent  that  the  deed  was  made  to  her,  or  if  it  was 
the  mutual  understanding  and  purpose  at  the  time,  that  she  was 
to  hold  the  land  as  his,  and  not  as  her  own,  the  law  raises  a  re- 
sulting trust  in  his  favor,  or  in  favor  of  his  creditors.* 

Parol  evidence  is  also  admissible  to  show  that  the  considera- 
tion of  a  deed  to  him  proceeded  from  her  separate  property  at 
the  time  of  the  purchase,*  and  that,  by  fraud,  duress,  mistake, 
abuse  of  confidence,  or  other  undue  means,  he  procured  or  ac- 
cepted the  title.^  Evidence  that  he  permitted  her  to  carry  on  a 
/arm  or  other  business  on  her  own  account,  shows,  as  against  him, 
her  title  to  property  purchased  in  course  of  the  business,  aJthougli 
he  advanced  money  to  her  in  aid  of  the  purchase ;  ^  and  to  enable 
his  creditors  to  reach  the  property  so  held  by  her,  or  property 
acquired  by  her  through  his  skill  and  labor,  the  burden  is  on 
them  to  show  her  possession  fraudulent.^  If  she  shows  title  to  a 
separate  property  or  capital,  not  derived  from  him,  the  fact  that 
she  employs  nim,^  or  their  jninor  son/^  upon  it,  a^d  supports  him, 


1  Smith  T.  Smith,  60  Mo.  i62. 

'  As  to  the  mode  of  proof  of  tbia,  see  punigraphB  67  and  68  of  the  preceding 
diapter.    Compare  Orr  t.  Orr,  8  Bmb,  169. 

*  Jagers  y.  Jagers,  40  Ind.  428. 

«  Bent  T.  Bent,  44  Yt  666 ;  Welton  y.  Diyine,  20  Barb.  10;  and  am  Foote  y. 
Foote,  68  id.  268. 

»  Adlard  y.  Adlard,  66  111.  212^ 

*  Tappan  y.  Butler,  7  Boaw.  480. 

'  Sandford  y.  Weeden,  2  Heist  74,  76. 

*  Id. ;  2  Biirii.  Mar.  W.  g§  118-124.  But  aee  the  aUtute  aa  to  roBulting  tnuita,  1 
9.  T.  B.  B.  728.  gg  61-68^  and  48  N.  T.  218,  and  oaaea  cited ;  Gilbert  y.  Gilbert,  3 
Abb.  Ct.  App.  Dec.  266. 

*  Robiaon  y.  Robiaon,  44  Ala.  227. 

»  Bancroft  y.  Gnrtia,  108  Maaa.  47;  2  Biah.  Mar.  W.  g  119;  Methodiat  Ch.  y. 
Jaanea,  1  Johna.  Ch.  460. 

^i  Sammts  y.  MoLanfffalin,  86  ST.  Y.  647. 

**  Elneoder  y.  Lynch.  2  Abb.  Ct.  App.  Dec.  6S8 ;  Merchant  y.  Bonnell,  8  id. 
880. 

"  Backley  y.  WeDa,  88  N.  Y.  618.  rey'g  42  Barb.  669. 

"  Van  Etten  y.  Currier,  4  Abb.  Ct.  App.  Dec.  476. 
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does  not  raise  a  presumption  of  frand ;  on  the  contrary,  if  she 
shows  title  to  the  main  property,  and  that  he  was  destitute  of 
means,  the  current  purchases  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  made  by  her  funds.^  But  his 
conduct  in  the  business  may  be  given  in  evidence  on  the  ques- 
tion of  fraud.* 

The  presumption  of  her  ownership  of  projpertj  being  once 
established,  continues  until  alienation  is  shown  ;  and  though  the 
property  be  kept  in  his  house,  the  possession  is  presumptively 
hers '  during  cohabitation. 

10.  Evidence  of  transfer  by  one  to  the  other.'] — A  gift  by  hus- 
band to  wife  may  be  proved  by  parol,  unless  other  grounds  than 
the  relation  require  written  evidence ;  *  and  it  is  enough  to  prove 
an  executed  intention  to  make  the  gift ;  and  declarations  made 
by  him,  at  the  time  of  giving  his  wife  money,  as  to  the  purpose 
for  which  he  gave  it,  and  declarations  as  to  the  person  for  whom 
he  was  acting,  made  when  he  received  a  security  in  her  favor, 
are  competent  in  favor  of  her  title.'  So  his  express  declaration 
may  constitute  him  trustee  for  her, — as  where  he  credits  her  in 
account  with  moneys  given  by  him  to  her,  but  not  actually  de- 
livered.* If  her  title  was  derived  from  him,  his  declarations 
made  after  the  transfer  are  not  competent  in  favor  of  creditors 
and  against  her  title,  to  establish  fraud  in  the  transfer.^  To 
prove  a  gift  by  him  to  her,  the  evidence  must  be  clear."  The 
mere  fact  that  a  husband  allows  his  wife  to  deal  with,  as  if  her 
own  property,  that  which  is,  or  might  be,  his  by  marital  right, 
does  not  convert  it  or  its  proceeds  into  her  separate  property.* 
But  if,  while  having  such  marital  right,  whether  to  property  in 
possession  or  in  action,  he  borrows  it  of  her,  a^eeing  to  repay  it, 
the  agreement  is  valid  ^  (unless  perhaps,  if  made  on  the  mistaken 
idea  tiiat  by  law  it  is  her  separate  property"),  and  his  payment  to 
her  is  valid,  even  against  his  creditors.^    So  evidence  oi  his  dec- 


1  Yrooman  v.  Oiiffitbs,  4  Abb.  Ct  App.  Dec.  605.  Compare  2  Bish.  Mar.  W. 
§  801,  Ac  Presamptively  the  ayula  of  the  hoBband's  labor  are  hie  own ;  and  to 
make  them  hers,  there  must  be  some  understaDdiog  that  they  are  not  to  be  paid  for. 
Id.  g  466. 

»  CLeary  t.  Walter,  10  Abb.  Pr.  N.  8.  489. 

*  Hanson  v.  Millett.  66  Me.  189;  1  Blah.  Mar.  W.  §  782. 

*  Mack  y.  Alack,  8  Han,  826. 

*  EeUy  T.  Campbell,  2  Abb.  a.  App.  Dec.  492. 

*  Crawford's  Appeal,  61  Penn.  Sr.  66. 

^Gillespie  y.  Walker,  66  Barb.  186;  a.  p.  Lormore  y.  Campbell,  60  id.  62. 
Whether  they  are  competent,  to  Deffatiye  fraud,  is  disputed,  see  paragraph  6,  aboye. 

>  Shnttleworth  y.  Winter,  66  N.  T.  629;  1  Bish.  Mar.  W.  §  782.  Savlnsra  from 
house-keeping,  allowance,  d^c,  not  readily  presumed  gifts.  Sdionler's  Dom.  Rel.  242. 
Compare  Wells'  Sep.  Prop.  M.  W.  142. 

*  Byder  y.  Hulse.  24  N.  T.  872;  Schouler's  Dom.  Rel.  286.  So  held  also  where 
he  permitted  it  under  the  mistaken  idea  that  the  law  entitled  her  to  It.  Sharp  y. 
Maxwell,  30  Mi^s.  689. 

»»  Jaycox  y.  Caldwell,  61  N.  Y.  896,  affi'g  87  How.  Pr.  240. 

11  ian(;  y.  O'Brien.  83  Super,  a.  (J.  A  a)  49. 

»  Sayage  y.  aNeiU,  44  N.  Y.  298,  rey'g  42  Barb.  874. 
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larations  made  in  view  of  marriage,  and  after  it,^  or  made  at  the 
time  of  receiving  the  property  or  afterward,  are  competent  to  dis- 
prove the  intent ;  *  and  if  they  clearly  evince  an  intent  to  receive  it 
for  her,  are  sufficient  to  repel  the  presumption  of  an  effectual  re- 
duction to  possession,  and  to  charge  him  as  trustee  for  her.'  The 
fact  that  he  received  her  property  as  a  loan,  so  as  to  entitle  her  to 
payment  among  other  creditors,  majjr  be  proved  by  indirect  or 
circumstantial  evidence,  without  proving  an  express  promise  at  or 
before  the  transaction/ 

A  mere  preponderance  of  proof  is  not  sufficient  to  show  title 
derived  by  her  from  him,  as  against  his  creditors,  especially  to 
invoke  the  interposition  of  a  court  of  equity ;  but,  on  the  other 
hand,  proof  beyond  aU  doubt  is  not  necessary.  Evidence  which 
satisfies  the  conscience  of  the  court  beyond  reasonable  doubt  is 
enough.' 

11.  TaciC  transfers.'] — Where  one  is  tacitly  permitted  to  deal 
with  the  property  of  the  other,  the  question,  as  between  them  or 
between  either  and  those  claiming  as  assignees  or  successors  of 
the  other,  is  one  of  intent.  Their  express  agreement,  or  their 
tacit  understanding  or  usage,  may  determine  whether  the  trans- 
fer of  personalty  by  wife  to  husband,  was  a  gift  or  a  loan,  or 
only  a  change  of  possession,  under  an  agency,*  or  without  au- 
thority. In  the  application  of  this  test  two  rules  contend  for 
control. 

12.  TTie  old  rule :  Presumption  in  famor  of  Husband,'] — Tlie 
rule  applied  in  jurisdictions  where  the  legal  identity  of  husband 
and  wife  is  still  favored,  is  that  upon  the  mere  fact  that  she 
allows  him  to  receive  and  keep  her  funds,  the  presumption  is 
that  he  is  authorized  to  use  them  as  his  own  or  for  their  common 
benefit ; ''  and  he  is  not  to  be  required  to  account  except  from 
the  time  of  her  avowed  revocation  of  permission,^  or  for  the  last 
year ;  and  that  the  fact  that  she  consents  to  his  using  her  funds  in 
purchasing  land  and  taking  title  to  himself,  without  insisting  on 
any  agreement  to  repay  or  convey,  is  sufficient  evidence  of  her  gift 


>  GacVeDbftcTi  y.  Brmiae,  4  Watts  S  S.  646. 

'  Saeh  as  his  promise  to  g^ve  her  hU  note  for  it.    Moyer's  Appeal,  77  Penn.  St. 
482, 4S6 ;  and  see  Jaycox  v.  Caldwell,  61  N.  T.  896. 
'  Mf)yer^8  Appeal  (aboTe). 
«  Steadman  y.  WUlinr,  7  R.  T.  481.  > 

*  Wells'  Sep.  Prop,  of  M.  W.,  287-298,  817,  and  cases  cited;  Flick  y.  DeTries, 
]4*Wright,  Penn.  St.  267;  Tipner  y.  Abrahams,  11  Wright,  2*28;  Earl  y.  Champion, 
eft  Id.  194;  Sandford  y.  Weeden,  2  lieisk.  76 ;  Crissman  y.  Crissman,  28  Mich.  217. 
Bat  compare,  for  the  notion  that  preponderance  of  proof  is  enough  in  all  ciyil  cases^ 
10  Am.  Law  Key.  642. 

*  2  Bish.  Mar.  W.  §  446.  As  to  confosion  by  commingling,  see  1  Id.  J§  611, 
e  1 2 ;  2  Id.  126, 126, 446, 466 ;  Schonler's  Dora.  Rel  218.  214 ;  Cbamboyet  y.  Ciigney, 
S0  Siroer.  Ct  ( J.  d(  S  )486 ;  Hall  y.  Tonng.  87  N.  H.  184,  149. 

*  Jacobs  y.  Header,  118  Mass.  161;  Kudne's  Appeal,  89  Penn.  St  468. 

*  Lyons  y.  Groea  Bay,  dc.  B.  B.  Co.  42  Wise.  048,  668,  and  eases  cited. 
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tohim.^  But  the  presnmption  in  either  case  may  be  rebntted 
by  proof  that  he  "received  the  property  in  trust  for  her.*  Evi- 
dence of  his  declarations  is  enough  to  establish  snch  a  tmst,  as 
against  him  and  his  personal  representatives,'  thongh  not  as 
against  his  creditors.^ 

13.  The  new  rule  :  Presumption  in  favor  of  Title.'] — The 
role  laid  down  by  some  courts  as  more  in  consonance  with  the 
modem  doctrine,  is  that  where  she  has  a  right  to  her  property 
under  the  statute,  as  if  sole,  his  dealing  with  her  funds  will 
be  presumed,  in  the  absence  of  proof  to  the  contrary,  to  be  in 
the  character  of  agent  for  her,  and  they  will  not  be  deemed  to 
have  become  his  property,  unless  he  affirmatively  establishes  a 
gift  or  other  legal  transfer.* 

14.  Evidence  of  his  application  of  her  funds.'] — ^When  called 
to  account  for  the  proceeds  of  her  funds,  evidence  of  written  au- 
thority to  him  to  apply  them  is  not  necessary  :  he  may  prove  by 
his  o4u  testimony  Xt  she  authorized  him  to  pay  them  oat,  anH 
that  he  did  so.^ 

15.  Evidence  of  the  Wif^s  Conveyance.'] — ^Where  the  statute 
requires  the  husband's  written  consent  to  ner  conveyance,  oral 
consent  is  not  enough.'  Where  the  statute  requires  *  a  private 
acknowledgment  by  a  married  woman  conveying,  she  passes  no 
estate  unless  she  makes  the  proper  acknowledgment ;  and  the  offi- 
cer's certificate  is  the  only  evidence  permitted  of  the  fact.  Its 
absence  cannot  be  supplied  by  parol ;  *  and  a  substantial  defect  ^ 
in  the  certificate  cannot  be  cured  by  parol,  nor  reformed  in 
equity.^ 


^  CampbeU  v.  CampbeH,  21  Micb.  438,  448 ;   and  see  WoIIb'  Sep.  Prop.  M.  W. 

ssa 

'  Jacobs  r.  Heflsler  (aboreX 

•  M oyer's  Appeal,  77  Penn.  St.  486. 

^Alston  T.  Kowles,  18  Fin.  128.    Bat  see  par&f]:rapb  6  (aboyeX 

*  See  p.  169.    Patten  v.  Patten,  76  III.  446,  449 ;  Uonston  v.  aark,  50  N.  H.  48i 

•  Sonthwick  v.  Southwick,  9  Abb.  Pr.  N.  S.  109,  aflTd  in  49  N.  Y.  510.  When 
tbe  hnsband,  with  her  consent,  has  been  In  the  habit  of  receiying  the  income  of  her 
separate  estate,  equity  has  heretofore  usoally  regarded  this  as  showing  her  Tolnntary 
choice  thus  to  dispose  of  it  for  the  benefit  of  the  family ;  and  while  they  regard  him 
as  holding  as  her  tenant,  and  receiying  as  her  trustee,  they  will  not  urdinarily  re- 
quire him  to  account  bevond  the  income  of  the  last  year,  presuming  that  eyerytiiing 
previous  ha?  been  settlea  by  mutual  agreement  (2  Story  Eq.  Jur.  §  1896 ;  Albin  y. 
Lord.  89  N.  H.  204),  or  expended  by  her  authority.  Methodbt  Epis.  Church  y. 
Jaques,  1  Johns.  Ch.  450. 

^  Schouler'a  Dom.  Rel.  285,  n.;  Towndey  y.  Chapin,  12  Allen,  476.  But  see  to 
the  contrary.  Wing  y.  Schramm,  13  Hun,  877,  holding  that  a  cnny«'yfince  without 
the  assent  is  yalid,  except  against  him ;  and  subsequent  assent  makes  it  yalid  agiunst 
him. 

'  By  the  New  York  statute  of  1878,  c.  800,  married  women  may  make  powers  of 
attorney  in  like  manner  and  with  like  effect  as  if  single. 

*  El  wood  y.  Klock,  18  Barb.  50 ;  but  see  Richardson  y.  Pnlyer,  68  Id.  67,  and 
cases  cited.    But  it  need  not  be  alleged  in  pleading*   Williams  y.  Soutlor,  55  IlL  180. 

'®  1  he  objection  must  specify  the  defect. 
c^  M    "  WUlis  y.  Qattman,  53  Miss.  721.     Aa  to  what  defecte  ore  <*  sufootanUal,*  see 
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16.  Impeaching  her  Conveyanoe.'] — ^Equity  does  not  require 
evidence  of  sncli  actual  frand  and  duress  in  order  to  enable  her . 
to  set  aside  her  conveyance  procured  by  the  husband  as  is  re- 
quired against  a  stranger,^  ana  may  relieve  her  against  a  voluntary 
conveyance  to  him,  under  mistake  or  fraud,  though  intended  by 
her  in  fraud  of  creditors.'  Evidence  of  the  state  of  her  mind 
and  of  her  health  at  the  time,  and  that  her  acknowledgment  had 
been  preceded  by  iJireats  and  menaces  of  her  husband,  in  case  she 
should  refuse  it,  is  competent,'  though  it  may  not  be  sufficient 
against  a  Jwna  fide  purchaser  for  value/  A  propter  certificate  of 
acknowledgment  to  the  deed  is  prima  facte  evidence,  not  only 
of  the  facts  certified,  but  of  the  freedom  of  her  execution ;  but 
it  is  not  conclusive.*  *  It  may  be  rebutted,  and  the  testimony  of 
a  party  to  it  is  sufficient  to  raise  a  question  for  the  jury.*  Iler 
voluntary  signature  for  her  husband  cannot  be  avoiaed  by  mere 
proof  of  her  n^lect  to  read  the  instrument.'' 

17.  Evidence  of  Wif^e  Separate  BtmnessJ] — To  prove  that 
she  had  a  separate  business,  within  the  statute,  it  is  not  enough 
to  show  an  isolated  transaction,  nor  several  disconnected  acts,'  nor 


Deerx  v.  Cny,  6  WolL  806 ;  Ctrpenter  y.  Dexter,  8  Id.  613 ;  Secrist  r.  Green.  8  Id. 
Y50 ;  Angler  y.  SchieflbUn,  72  Penn.  St  106.  b.  a  13  Am.  R.  650 ;  Wright  y.  Tnylor, 
2  Dill.  C.  Ct.  23,  and  note  p.  26 ;  Merritt  y.  Yates,  22  Am.  R.  128.  a.  c.  Tl  III.  636. 

1  Witbeck  y.  Witbeck.  26  MIcIl  439.  Compare  pp.  120,  121,  of  this  yol,  and 
Block  y.  Melyille,  10  La.  Ann.  786.  See  also  note  to  paragraph  1  (aboye),  and  2 
Bish.  Har.  W.  §  480.  Ratification  by  wife,  of  deed  fors:ed  by  husband,  not  inferred 
from  long  silence  after  being  informed.     Ladd  y.  Hildebrant,  27  Wis.  135. 

*  Boyd  y.  De  La  Montaignie,  4  Supm.  Ct  T.  <fc  C.  162. 
'  Central  Bank  y.  Copeland,  IS  Md.  806,  8ia 

*  Rexford  y.  Rexford,  7  Laos.  6. 

*  1  N.  Y.  R.  S.  769,  §  17;  Jackaoa  y.  Schoonmaker,  4  Johns.  161 ;  Williams  y. 
Woodard,  2  Wend.  486. 

*  WUHams  y.  Woodard  (above).  The  New  York  rule,  stated  in  the  text.  U  em- 
bodied  in  the  statute ;  but  whether  the  idea  of  estoppel  oan  suffice  to  preclude  the 
wife  from  denying  the  troth  of  her  acknowledgment,  as  held  in  Kerr  y.  Russell,  69 
HI  666,  B.  c.  18  Am.  R.  634,  or  its  freedom,  as  held  in  White  y.  Grayest.  107  Mass. 
325,  SL  c.  9  Am.  R.  88;  or  the  absence  of  her  husband,  as  hel<l  in  Johnston  y.  Wal- 
lace, 63  Miss.  836,  remains  to  be  determined.  The  notion  that  the  certiticate  has  the 
force  of  a  judicial  determination  is  not  tenable,  for  the  examination  is  ex  parte.  More- 
oyer,  the  officer  does  not  certifythst  her  execution  m  free ;  he  has  not  adequate  power 
to  inyestiffate  that  question.  He  certifies  that  under  due  precautions  of  pnyacy. 
taken  by  mm,  she  aclniowledged  that  it  was  free.  Eyen  on  tne  theory  of  a  judicial 
determination,  the  certificate  may  be  impeached  by  eyidence  that  she  ditl  not  appear 
before  the  officer,  as  held  in  Allen  y.  Lenoir,  cited  in  Johnston  y.  Wallace,  63  Miss. 
835,  for  this  is  the  jurisdictional  fact ;  or  by  evidence  that,  at  the  time  of  acknowl- 
edgment, the  deed  was  lacking  in  any  part  essential  to  an  effective  grant, — such  as 
haying  a  blank  for  the  grantee's  name^  as  held  tu  Drury  v.  Foster.  2  Wall.  34,  and 
Bums  y.  Lynde,  6  Allen,  806,  and  her  unacknowledged  power  to  ^l  such  blanks  is 
ydd  (Id.) ;  or  by  evidence  of  fraud  or  imposition  in  obtaining  the  acknowledgment, 
coupled  with  notice  to  the  grantee,  as  held  in  HtU  v.  Patterson,  61  Penn.  St.  289.  If 
it  is  to  be  held  conclusive,  notwithstanding  these  and  similar  infirmities,  it  must  be 
on  grounds  of  an  estoppel  allowed  for  reasons  of  public  policy,  peculiar  to  the  securi- 
ty of  tities.    For  other  cases  see  14  Moak's  £ng.  600. 

'  Fowler  v.  Trull,  1  Hun,  411. 

•2  Bish.  Mar.  W.g441;  but  compare  Httrty.  YooBg,  lLana.417;  and  mot*  to 
paragraph  9  (above). 
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the  rendering  of  domestic  service,  snch  ajs  the  nnrsing  of  one 
person ;  *  without  evidence  that  it  was  intended  by  her  and  her 
nnsband  as  a  separate  business ;  but  the  management  of  real'  or 
personal  •  property  for  profit,  is  a  business,  as  distinguished  from 
the  rental  of  it,  which  is  not/  The  fact  that  she  commenced  to 
carry  on  the  business  before  her  marriage,  is  presumptive  evi- 
dence of  a  separate  business  and  stock  ;'^  all  the  stronger  if  it 
was  continued  in  her  maiden  name  after  marriage."  "Where  a 
regular  place  of  business  is  kept,  the  fact  that  the  shop  was 
hired,  and  notes  for  goods  bougnt  were  given,  by  the  husband, 
in  his  own  name,  is  not  always  conclusive  evidence  that  the  wife  is 
not  the  owner  J 

n.  Actions  by  ob  against  Husband. 

18.  Actionahy  him  founded  on  marital  riffht.'] — In  his  sole 
action  for  rents  and  profits  of  her  land,  he  must  prove  that  thev 
accrued  since  marriage.®  In  respect  to  her  choses  in  action,  evi- 
dence that  he  received  them,  as  husband,  raises  a  presumption  of 
intent  to  reduce  them  to  possession,  only  to  be  rebutted  by  clear 
proof  of  a  contrary  intent.*  But  evidence  that  he  collected  in- 
terest or  dividends  on  her  stock  or  choses  in  action,  does  not 
necessarily  show  reduction  of  the  principal  to  his  possession,  but 
only  of  the  income  so  received.^® 

19.  Df/enses,"] — To  defeat  his  sole  action  for  moneys  due  to 
her,  it  should  aflBrmatively  appear  that  the  legal  or  beneficial  in- 
terest is  her  separate  property,  or  is  otherwise  within  the  statute 
or  rules  of  equity,  enabling  her  to  sue  alone."  Where  they  sue 
together  on  a  chose  in  action,  not  her  separate  property  or  right, 
a  release  or  other  extinguishment  of  the  claim,  by  him,  will  bar 
her  equally."  And  if,  after  her  death,  he  sues  in  his  marital 
right,  as  her  survivor,  her  admissions  are  competent  against  him, 
because  he  claims  in  a  representative  capacity.*'  When  he  sues 
alone,**  or  they  sue  jointly,**  for  her  services  rendered  during 
coverture,  evidence  oi  her  admissions  of  payment  is  not  compo- 


'  Cuck  Y,  Quackenbusli,  13  Hua,  107,  sad  cases  cited. 

'  Such  as  carrying  oo  a  farm.    Smith  t.  Eennedy,  1 8  Hun,  9. 

*  Sach  as  employing  the  husband  to  ma  a  canal  boat     Whedon  y.  Champlin,  69 
Barb.  61. 

*  Nash  V.  Mitchell.  8  Abb.  New  Cas,  171. 

*  Peters  v.  Fowler,  41  Barb.  467. 

*  Askworth  v.  Outran,  87  Law  Times,  N.  S.  86. 
"*  Mason  v.  Bowles,  117  Mass.  86. 

'  Decker  v.  Living^n,  1 6  Johns.  479. 

*  Meyer's  Appeal,  77  Penn.  St.  482.    See  paragraphs  8-18  (above). 
■<>  Hunter  y.  Hallett,  1  £dw.  888 ;  Burr  yi  Sherwood,  8  Bradl  86. 
"  Crolius  y.  Roqualina,  8  Abb.  Pr.  114. 

1*  Dewall  y.  Covenhoyen,  6  Paige,  681 ;  Beach  y.  Beach,  2  Hill,  260. 

"  Smith  y.  Sergent,  2  Hun,  107. 

w  HaU  y.  Hm,  2  Str.  1094. 

"  Jordan  y.  Hubbard,  26  Ala.  438,  439. 
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tent,  without  evidence  of  her  authority  to  receive  money  for 
him.^  But  where  there  is  a  division  of  the  labors  of  husband  and 
wife,  and  she  is  employed  at  service,  it  is  presumed  to  bo  with 
his  consent,  and  the  presumption  would  only  be  rebutted  by  his 
objection.  Hence,  declarations  by  her  in  the  course  of  such  serv- 
ice, and  before  any  objection  by  him  as  to  the  terms  of  her  em- 
ployment, are  competent  against  him  as  part  of  the  res  ge^tm^ 
when  he  sues  for  her  wages.' 

20.  Actions  against  him  founded  on  Marital  Obligation.'] — 
Evidence  that  he  knew  of  and  assented  to  purchases  by  her, 
which  she  had  not  legal  capacity  to  make,  renders  him  liable 
therefor.'  Her  post-nuptial  admissions  are  not  competent  evi- 
dence in  an  action  against  him,^  or  against  both,'  for  her  ante- 
nuptial debt. 

21.  Actions  jfounded  on  her  agency.'] — ^In  applying  the  pre- 
sumptions drawn  from  the  marital  relation,  the  agency  of  the 
wife,  to  order,  on  her  husband's  credit,  articles  reasonably  suita- 
ble,* may  be  inferred  from  her  being  permitted  to  receive  the 
articles  m  his  house.''  The  housewife  is  presumed  to  be  author- 
ized to  order  domestic  articles  bought  for  their  family.*  If  there 
is  sufficient  other  evidence  tending  to  show  authority,  to  go  to 
the  jury,  there  need  not  be  evidence  that  the  things  were  neces- 
saries.* The  extravagant  character  of  the  order  may  be  consid- 
ered by  the  jury  as  tending  to  rebut  a  presumption  of  agency.^* 
No  such  presumption  arises  as  to  transactions  had  after  she  nas 
left  him  voluntarily  and  causelessly.^^ 

Where  a  wife  is  allowed  by  the  husband  to  act  for  him, — as 
in  the  case  of  a  wife  receiving  and  caring  for  boarders  in  the 
household,^  or  the  wife  of  a  tradesman  or  mechanic  occupying 
the  shop  premises,  or  shown  to  have  been  seen  there  on  more 
than  one  occasion,  appearing  to  conduct  the  business  in  his  ab- 
sence,—she  is  presumed  to  have  authority  to  answer  for  him  in 
matters  of  the  like  nature  there.^ 

22.  Defenses.] — The  prestimption  of  his  liability  may  be  re- 


I  ScliODler'fl  Dom.  Bel  118. 

*  Hacbman  y.  Flory,  16  Penn.  St  196. 

'  Ogden  y.  Prentice,  83  Barb.  160 ;  2  Bish.  Mar.  W.  §  82. 

«  Ro88  y.  Winners,  1  Hakt  (N.  J.)  866 ;  ChnrchiU  y.  Smith,  16  Yt  660. 

*  Lny  Grae  y.  Peterson,  2  Saodf.  838. 

*  Lane  y.  Ironmonger,  1  New  Vr,  Gas.  106,  i.  a  18  Mess.  A  W.  868. 
f  Rose.  N.  P.  882,  (18th  ed.  585). 

*  2  WharL  £y.  §  1256. 

*  Beid  y.  Teakla,  18  C.  B.  627,  s.  o.  22  L,  J,  C.  P.  101. 

>*  Laney.  Ironmonger,  1  New  Pr.  Gas.  105,  8.0.  18  Meet.  S  W.  868. 

"  Johnston  y.  Bunner,  8  H.  ik  N.  261 ;  Biffin  y.  Bignell,  7  H.  A  N.  S11. 

^*  Riley  y.  Snydam,  4  Barb.  222.  Hence  her  admiseion  that  nothing  is  dne  from 
the  boarder,  is  cumpetent  affainst  the  hosband.    lb. 

>'  Sach  as  to  offnr  to  sem  a  bill  for  goods  deliyered  there.  Gliffivd  y.  Burton,  1 
ttiBg.  199. 
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butted  by  evidence  tliat  the  credit  was  given  to  her  personally,* 
if  she  h^d  capacity  as  a  married  woman  to  make  such  a  contract.' 
Evidence  that  she  said  the  articles  were  for  herself,'  and  that  she 

fave  a  note  si^ed  by  herself,*  or  that  the  charge  in  plaintiff's 
ooks  was  against  her  only,'  is  not  conclusive  that  the  credit  was 
given  to  her  alone. 

28.  Action  far  neeemiriea.'] — To  hold  the  husband  liable  for 
necessaries  furnished  to  his  wife,  unless  the  facts  indicate  her 
agency  for  him,  his  neglect  or  default  must  be  shown.'  The 
marriage  is  sufficientlv  proved  by  evidence  of  cohabitation,  and 
holding  out,  or  repute.'  Agency  is  inferable  from  the  nature  of 
articles  such  as  are  suitable  and  necessary  for  the  wife  of  one  in 
his  station,  and  from  their  delivery  at  his  abode  without  his  o1> 
jection.®  But  if  he  shows  that  the  credit  was  given  against  his 
express  dissent  and  notice  thereof  to  plaintiff,  the  burden  is  on 
plaintiff  to  show  not  only  that  the  things  furnished  were,  in  their 
nature,  suitable  and  necessary,  but  also  that  the  husband  neglected 
his  duty  to  provide  supplies,  and  therefore  they  were  needed  in 
the  particular  case.* 

The  appropriate  character  of  the  articles  cannot  be  proved  by 
the  opinion  of  a  witness  ;*°  nor  by  what  the  defendant  had  been 
accustomed  to  purchase  of  a  particular  dealer ;  ^  but  the  facts  as 
to  her  condition,  and  his  station  in  life,  and  the  character  of 
the  articles  supplied  \>j  plaintiff,  must  be  laid  before  the  jury.^ 
His  leaving  the  State  without  making  provision  for  her,  is  suffi- 
cient evidence  of  desertion ;  and  plaintiff  is  not  boxmd  to  prove 
that  a  demand  was  made  on  the  husband  to  provide  for  her ;  but 
his  refusal  to  do  so  may  be  inferred  from  the  fact  of  desertion.^ 
If  it  appear  that  he  actually  provided  an  allowance  to  her,  plaintiff 
must  show  that  the  allowance  was  insufficient. 

24.  Defenses,']    The  marriage  and  appropriate  character  of 


»  Bentley  v.  Griffin.  6  Tannt.  866. 

*  See  Ogden  t.  Prentice,  83  Barb.  160 ;  Cropsey  y.  McETinney,  80  Id.  47.  i 
«  Gates  v.  Brower,  9  N.  Y.  206. 

*ld. 

*  Jewabnry  v.  Newbold,  26  L.  J.  Excli.  247. 

*  Supervisors  of  Monroe  v.  Bndlong,  61  Barb  498;  McGahey  t.  Williamfl,  12 
Johns.  298,  and  cnses  cited.  The  legal  theory  of  the  action,  boweyer.  Is  not  negli^rncc, 
but  an  implied  promise  to  pay.  i;^  Cromwv  11  y.  Benjamin,  41  Barb.  658 ;  Kelly  y. 
Davis,  49  N.  H.  176,  a.  c.  6  Am.  R.  499.    Bat  see  Mozen  v.  Pick,  8  Mees.  <b  W.  481. 

*  See  Cb.  Y,  paragraphs  18  and  19.  Cohabitation  and  holding  out  to  plaintiff 
is  conclusive  (Jolinstone  y.  Allen,  6  Abb.  Pr.  N.  S.  8O0 ;  1  Greenl.  Ey.  §  27),  and 
the  fact  that  plaintiff  knew  there  bad  been  no  foroud  miv^riage,  is  irrelevant.  Wet- 
son  V,  Threikeld,  2  Esp.  687. 

»  Rose.  N.  P.  882,  (18th  ed.  686). 

*  Kell  T  y.  Phillips,  89  N.  Y.  861,  affi'g  40  Barb.  89L 
"•  Merritt  v.  Seaman,  6  N.  Y.  168. 

"  SciiU  y.  Coxe,  20  Ala.  294. 
>*  Lockwor>d  y.  Thomas,  12  Johns.  248. 

"  Usher  y.  HoUeman.  6  N.  Y.  Leg.  Obs.  99;  Jobnaon  y.  Sonmer,  8  Hnrla.  A  B*. 
261,  &  a  27  L.  J.  £zch.  841. 
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the  articles  snmlied  haying  been  shown,  the  bnrden  is  on  defend- 
ant to  rebnt  the  presumption  of  agency  of  the  wife ;  ^  general 
reputation  is  competent  eyidenoe^  that  tiiey  were  Hying  separate 
under  articles  proyiding  for  her  sapport.  But  the  receipts  of 
third  persons  are  not  admissible  in  fayor  of  defendant  to  show 
that  he  and  his  wife  liyed  separate,  and  that  he  allowed  her  a 
separate  maintenance,  which  was  pnnctoally  paid.  Ihe  persons 
who  gaye  the  receipts  should  be  called.' 

25.  Causes  of  sejparatifmJ] — On  the  question  whether  a  sep- 
aration of  husband  and  wife  was  due  to  the  wife's  fault  or  the 
husband's,  the  declarations  of  the  wife  to  any  person,  made  in 
sufficiently  immediate  connection  with  the  act  of  leaying  to  con- 
stitute a  part  of  the  res  gestm  are  admissible.^  If  the  husband's 
preyioufl  cruelty  is  relied  on  as  the  cause  of  separation,  the  con- 
temporaneous expressions  of  affection  and  regard  used  by  either 
toward  the  other  in  the  other's  presence,*  or  to  a  third  person, 
in  the  absence  of  the  other,* — and,  on  the  same  principle,  the 
wife's  complaint  to  her  physician  of  the  effects  of  tier  husband's 
yiolent  treatment,  and  his  adyice  thereupon  that  she  should  leaye 
him,^ — are  competent;  and  so  are  her  letters  manifesting  an 
affection  inconsistent  with  such  cruel  treatment."  But,  in  such 
case,  there  must  be  independent  eyidenc^,  beside  the  apparent 
date  of  the  letter,  showing  that  it  was  actually  written  at  a  period 
that  would  make  the  declaration  releyant.*  Where  her  infidelity 
is  relied  on  as  explaining  the  separation,  her  admissions  of  guilt 
haye  been  held  competent.^  If  a  diyorce  is  TcKed  on,  the  decree 
itself  is  the  best  eyidence;*^  and  a  decree  dismissing  the  suit  for 
diyorce  for  want  of  proof  is  competent  but  not  conclusiye  eyi- 
dence  that  the  cause  alleged  did  not  exist.^ 

On  the  question  whether  the  proyision  he  had  made  for  her 
was  sufficient,  her  declarations  made  while  she  was  in  the  enjoy- 
ment of  it,  are  competent  in  his  fayor.^ 


*  Kener  y.  PbiUips,  89  N.  Y.  851,  affi*g  40  Barb.  891. 

*  Baker  y.  Barney,  8  Johns.  72. 

'  Ctitbash  Y.  Gilbert  4  S.  <fe  R.  661. 

*  Thus  the  reasons  she  gaye  to  her  father  the  day  of  her  retom  to  htm  on  leaying 
her  bnaband,  are  competent^  Johnson  y.  Sherwin,  8  Gray  (Mass.),  874.  See,  alao, 
Snoyer  y.  Blair,  26  K.  J.  L.  (1  Dutch.)  94;  Ayeson  y.  Lord  Kinnard,  9  East,  188, 
EixBCBORovoB,  J ;  Cattison  y.  Gattison,  22  Peno.  St.  2?5.  As  to  letters  written  dur- 
ing the  absence,  see  Rawson  y.  Haigh,  2  Biog.  99. 

*  See  Edwards  y.  Grock,  4  Esp.  89. 

*  See  Winter  y.  Wroot,  1  Moody  <fc  R.  404. 
^  See  Gilchrist  y.  Bale,  8  Watts,  865. 

*  Honliston  y.  bmyth,  2  Csrr.  A  P.  22. 
•Id. 

>•  Walton  y.  Greene,  1  Garr.  ^  P.  621,  disapproyed  in  1  Tayl.  Ey.  678,  §  696. 

"  Tioe  y.  Reeyea,  80  N.  J.  Lt  814.  As  to  the  mode  of  proof,  see  page  101  of  this 
Tolnme. 

**  Bvrlen  y.  Shannon,  3  Gray,  887. 

'*  Jacobs  y.  Whitcomb,  10  Gosh.  268.  The  Introdnction  of  declarationt  by  one 
party  may  justify  the  admission  of  declarations  of  the  other  in  the  same  conyersatioo. 
See  Sherwood  y.  Titmao,  66  Penn.  St  77. 
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m.  AcmoNs  BY  A  Markted  Woman. 

26.  Pleading  in  hsr  action  on  contract.'] — ^In  her  action  on 
contract,  an  alle^tion  of  her  covertnre  is  not  necessary  in  her 
complaint,^  especiallj  if  the  statute  provides  that  she  may  sne  and 
be  sued  as  if  sole.*  And  if  her  complaint  does  allege  coverture, 
the  contract  will  be  presumed  to  have  been  within  her  capacity  if 
it  may  have  been  so,  without  allegation  of  the  facts  on  which  her 
capacity  depends.*  Defendant's  denial  of  the  contract  does  not 
avail  to  raise  the  defense  of  her  coverture  when  she  made  it.*  But 
if  her  coverture  is  pleaded  in  defense  or  in  abatement,  and  proved, 
then  she  must  prove  the  facts  showing  her  capacity  to  make  the 
contract,^  or  to  sue,  as  the  case  may  require, — such  as  separate 
estate*  or  business,^ — ^unless  the  contract  itself  raises  a  pre- 
sumption that  it  was  made  by  her  husband's  assent  in  a  case 
where  it  would  be  valid  at  conmion  law.*  Where  defendant  sets 
up  a  contract  made  bv  her,  as  a  counterclaim  against  her,  she 
must  aUe^  coverture,  for  coverture  as  a  defense,  even  if  proved, 
is  not  available  unless  pleaded.* 

27.  Efoidence  of  the  contract.] — The  making  of  a  note,^  mort- 
gage,** bill  of  lading,*^  or  other  security,**  to  a  married  woman,  is 
prima  fa^  evidence  against  the  contracting  party**  of  her  title 
and  right  to  sue  thereon. 

The  husband's  receipt  for  his  wife's  separate  property  will 


'  Peters  v.  Fowler,  41  Barb.  467. 

*  N.  Y.  L.  186,  §  460;  N.  Y.  Code  av.  Pro.  8,  c.  172,  §  8;  ffier  T.  Staples,  51 
N.  Y.  136 ;    Frecking  y.  Rollaod,  68  Id.  422. 

*  Nininji^er  y.  Commissioners  of  Carver,  10  Minn.  188. 

«  Westervelt  v.  Ackley,  62  N.  Y.  506,  affi'g  2  Hun,  258,  a.  o.  4  Sapm.  Ct  (T.  ik 
C.)  444. 

*  See  Nash  y.  Mitchell,  8  Abb.  New  Cas.  171.  And,  on  the  same  principle,  if  a  wife 
snes  alone,  not  by  authority  of  the  statute,  but  by  ytrtue  of  the  common  law  rule, 
where  her  husband  has  left  the  State  and  so  utterly  deserted  her  and  renounced  bis 
marital  rights  as  to  enable  her  to  contract  as  if  sole,  the  burden  of  proof  is  upon  the 
one  alle^ng  the  yalidity  of  the  contract  to  establish  that  she  is  within  the  exception. 
See  Gregory  y.  Pierce,  4  Mete.  478. 

*  Para^i^ph  9. 

*  Paragraph  16. 

*  Buret  y.  Spolman,  4  N.  Y.  284. 

*  Westeryelt  y.  Ackley,  62  N.  Y.  505. 

^^  Borst  y.  Spelman,  4  N.  Y.  284.  And  the  fact  that  the  money  was  loaned  by 
her  husband  does  not  rebut  this  presumption.    Tooke  y.  Newman,  75  UL  215,  217. 

"  Wolfe  V.  Scroggs,  4  Abb.  Ct.  App.  Bee.  684. 

>^  Thus  a  carrier  who  giyes  receipt  to  a  married  woman  is  held  estopped  from 
denying  her  title.    Chicago.  <frc.  R.  R.  Co.  y.  Shea,  66  111.  471,  480. 

»  Compare  Rouillier  y.  Wemicki,  8  E,  D.  Smith,  810. 

'^  And  against  her  husband  if  he  assented  to  her  so  doing.  The  fact  that  the 
plaintiff,  a  feme  covert^  had  for  some  years  liyed  apart  from  her  husband,  who  did 
nothing  for  her  support,  is  eyidence  from  which  a  jury  may  infer  that  the  contract 
roed  upon  was  made  by  her  on  her  separate  account.  Burke  y.  Cole,  97  Maaa,  118. 
Whether  eyidence  of  other  transactions  between  her  and  the  defendant  is  competent 
to  show  that  she  dealt  on  her  separate  aooonnt^— see  Fowle  y.  Tidd,  16  Gray  (Maoa.]^ 
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not  diflcliarge  a  third  person  from  liability  to  the  wife,  nnlesB 
upon  the  gronnd  of  agency.^ 

28.  Her  action  for  tort.] — In  a  married  woman's  action  for 
injnries  to  her  person,  to  enable  her  to  recover  for  disqualifica- 
tion to  labor,  &c.,  she  must  show  the  existence  of  a  separate 
business ;  otherwise,  the  damages  for  inability  to  labor  belong  to 
her  husband.'  So  to  enable  her  to  recover  expenses  of  medical 
attendance,  &c.,  she  must  show  that  they  were  paid  from  or 
charged  upon  her  separate  property.' 

lY.  Actions  against  Heb. 

29.  Pleading  in  action  Against  her  on  Contract.'] — The  com- 
plaint in  an  action  upon  a  contract  executed  by  a  married  woman, 
whether  against  her  alone,  or  her  husband  with  her,^  need  not 
allecre  her  coverture,  nor  that  the  contract  was  executed  in  her 
busmess,  or  for  the  benefit  of  her  separate  estate,'  even  if  it 
appear  by  the  contract  that  she  was  married;*  nor  need  the 
complaint  ask  iudgment  charging  her  separate  estate,  but  the 
complaint  may  be  mmed  as  if  defendant  was  a  jfhne  sole.''  Her 
coverture  is  matter  of  defense  to  be  pleaded  by  defendant  if 
available;*  and  evidence  that  she  was  a  married  woman  and 
could  not  contract,  is  not  admissible  under  a  denial  of  the  con- 
tract.* The  plaintiff  may  prove  the  contract  as  alleged,  and 
rest,^  unless  defendant  has  pleaded  coverture  and  the  fact  ap- 
pears by  plaintifPs  case.  If  so,  or  if  defendant  thereupon  proves 
coverture  under  his  answer,  the  burden  is  cast  upon  the  pudntiff 
to  prove  a  case  within  the  statute.^ 

80.  Evidence  of  the  Contact.] — ^If  coverture  is  pleaded  as  a 
defense,  the  proof  of  the  contract  involves  two  elements, — 1,  the 
fact  that  it  was  made ;  and  2,  her  power  to  make  it ;  and  the  facts 


>  SchoaWs  Dom.  BcL  288. 

«  Paep  T.  N.  Y.  Central  R.  R.  Co.  49  N.  Y.  47,  56. 

•  Moody  T.  Osgood,  50  Barb.  528. 
«  Broome  y.  Taylor,  18  Hun,  841. 

•  Hier  t.  SUplea,  61  N.  Y.  186 ;  Frecking  ▼.  RoUand,  68  Id.  422,  reVe  88  Saper. 

a.(J.  Aa)4M: 

•  Scbofield  T.  HiuliB,  9  Hun,  157. 

"*  This  is  the  rule  tinder  the  N.  Y.  statute,  allowing  her  to  me  and  be  saed  as  It 
flole.  It  has  elsewhere  been  held  that  if  coverture  Appear  by  the  pleadings,  it  innst 
appear  that  she  had  a  separate  property  or  bosfness,  such  that  she  had  power  to  con- 
tract ;  Jonz  Y.  Gogel,  28  Ohio  St.  529 ;  and  that  the  consideration  of  the  contract 
wns  sach  as  to  snfrtatn  it;  Pollen  y.  James,  45  Miss.  182 ;  Griffin  y.  Ragan,  62  Id.  81 ; 
and  see  Melcher  y.  Kuhland,  22  Cal.  622 ;  and  her  intent  to  charge  separate  prop- 
erty.   Shannon  y.  Bartholomew,  58  Ind.  54. 

•  Smith  y.  Dunning,  61  N.  Y.  249 ;  Frecking  y.  Holland  (aboye). 

'  Weeteryelt  y.  AcUey,  62  N.  Y.  506,  affi'g  2  Huo,  258,  s.  c.  4  Snpm.  Ct.  (T.  ifc 
C.)  444. 

»•  Downing  y.  (yBrien.  67  Barb.  582. 

"  Id. ;  Naah  y.  Mitchell,  8  Abb.  Kew  Caa.  171 ;  Tracy  y.  Keith,  11  Allen,  (Mass.) 
214. 
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Bhowing  her  power  must  be  affinnatiyely  proved  on  tlie  trial,^  bb 
well  as  the  making  of  the  contract  itself,  although  thej  need  not 
be  alleged  in  the  complaint. 

81.  The  making  of  the  contract '\ — The  rules  of  proof,  else- 
where stated  as  applicable  to  the  contracts  of  other  persons,  gen- 
erally apply  to  the  fact  of  contract  by  a  married  woman,  wheSier 
in  respect  to  implied  contracts,*  parol  agreements,'  or  to  parol 
evidence  to  vary  a  writing.*  To  establish  a  contract  made  through 
the  agency  of  the  husband,  it  may,  as  in  the  case  of  other  persons, 
be  shown  to  be  within  his  express  power,*  or  within  the  author- 
ity implied  from  her  having  heldnim  out,*  or  suffered  In'm  to 
assume  the  power,  or  from  her  having  recognized  his  acts.''  The 
presumption  of  agency  derived  from  his  possession  of  an  instru- 
ment executed  by  her  is  limited  by  the  terms  of  the  instrument.^ 
On  the  question  whether  the  other  party  gave  credit  to  her  or  to 
him,  entries  by  such  other  party  in  account  charging  or  crediting 
sums  to  either,  are  not  evidence  in  his  own  favor,  unless  part  ok 
the  res  gestm  of  an  act  properly  in  evidence.*  They  are  competent 
as  against  him ;  but  are  not  conclusive  that  the  credit  was  given 
to  the  one  charged.^* 

The  appropriate  evidence  of  her  power  to  contract, — ^viz.,  the 
existence  of  separate  business  or  estate, — ^has  already  been  e^ 
plained.^    Whether  anything  more  need  be  shown  is  disputed. 

33.  The  English  Bvle  as  to  Charging  Separate  Estate.'] — The 
rule  now  applied  by  the  English  courts,  and  in  several  of  our 
States,^  is,  that  the  separate  estate  of  a  married  woman  is  answer- 


1  Naeb  r.  Mitchdl,  8  Abb.  New  Cas.  171. 

*  See  Bodine  y.  KUleen,  53  N.  T.  98 ;  and  paragraph  6  (aboTe).  . 

*  See  Fowler  y.  ISeaman,  40  N.  T.  ftdi. 
«  Galuaha  y.  Hitchcock,  29  Barb.  198. 

*  Nash  y.  Mitchell  (aboye). 

*  Bodine  y.  Killeen  (aboye). 

*  Wilcox  <b  Gibbs  Co.  y.  Elliott,  14  Hun,  16. 

'  Thus  a  power  lo  si^n  and  indorse  checks,  Ac,  doea  not  authorixe  him  to  diarg« 
her  separate  estate  by  a  post-dated  check,  when  she  has  not  the  funds  in  bonk.  Nash 
y.  Mitchell  (aboye).  And  her  deed  exprcssin|jr  a  pecuniary  consideration,  ho  is  not 
impliedly  aathoriaod  to  deliyer,  without  payment  of  the  consideration,  and  for  his 
own  benefit.    Bank  of  Albion  y.  Burns,  46  iM.  Y.  170. 

*  Peters  y.  Fowler,  41  Barb.  467.     But  see  pp.  241,  245  of  thia  yol 

^^  Allen  y.  Fuller,  118  Masa.  402.  On  the  question  whether  goods  were  bought 
by  the  husband,  deceased,  (»r  the  wife,  who  had  a  separate  busiaess,  the  executor  can- 
not giye  in  eyidence  that  the  wife,  after  the  death,  appropriated  the  goods  to  her 
r)wn.  use.  Johnson  y.  Hawkins,  5  Beporter,  184.  So  the  fact  that  plaintiff  had 
brought  a  prior  suit  for  tbe  same  against  tJie  defendant  and  her  hasband  jointly, 
which  has  been  discontinued,  is  competent ;  but  the  plaintiffs  may  explain  this  by 
fihowine  that  the  husband  was  joined  through  an  error  of  their  attorney.  Andrews 
y.  Matthewi*,  6  Cent.  L.  J.  166. 

*'  Paragraphs  9  to  17. 

''  This  rule  has  been  to  a  greater  or  lesn  extent,  or  with  some  oualification,  recog- 
nized in  ^aiuac  (Deering  y.  Boyle,  8  Kan.  629 ;  Wicks  y.  Mitchell.  9  Id.  80);  Mary^ 
Umd{)^ii\\  y.  F.cdeston,  87  Md.  610;  and  aee  Conn  y.  Conn,  1  Md.  (  h.  Decis.  212); 
MUnouri  (Metropolitan  Bank  y.  Taylor,  62  Mo.  838);  OA/o  (Phillips  y.  Grayes,  20 
Ohio  St.  890);  Wucimnn  (Todd  y.  Lee,  16  Wise.  806 ;  16  Id.  480). 
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able  for  alt  Iter  debts  and  enffagements,  to  the  ftill  extent  to 
which  it  iB  sabject  to  her  own-  disposal ;  ^  and  this  rale,  formerly 
regarded  as  matter  of  presumption,  resting  on  the  idea  that  the 
act  of  contracting  is  ^ma/^ecitf  evidence  of  intent  to  charge 
her  estate,'  is  now  applied  inflexibly  to  written  obligations,  as  a 
rule  of  law ;  in  other  words,  the  snaking  of  a  written  contract 
by  a  married  woman  having  power  to  charge  a  separate  estate  is 
deemed,  condnsive  evidence  of  inten<t  to  charge  it.* 

83.  TA*  Jfew  York  Ride.]— The  rule  adonted  in  New  York 
and  Massachnsetts,  and  foUowed  in  several  otner  States,^  is,  that 
to  charge  the  separate  estJtte  of  a  married  woman  with  a  debt  not 
contracted  for  its  benefit, — as,  for  instance,  where  she  contracts 
as  snrety, — ^there  must  be  direct  evidence  of  an  intention  to 
charge  it.  Her  mere  making  of  a  note  or  other  obligation  is  not 
^longh ;  and  if  snch  obligation  be  made,  the  intent  to  char^ 
must  be  expressed  therein,  or  in  a  connected  instrument ;  *  and  if 
not  so  expressed,  parol  evidence  is  not  competent  to  prove  the 
intent  to  charge.^  Evidence  that  the  hnsband  received  the  consid- 
eration of  the  obligation,  and  used  it  in  managing  his  and  the 
wife^s  property,  k  not  enoogh.^  Where  the  contract  ia  by  parol, 
the  intent  to  diarge  may  be  proved  by  parol,  if  no  specific  Cen  is 
claimed ;  ®  and  it  may  he  shown  by  snch  drcnmstances  as  her 
having  an  estate^  on  the  faith  of  which  she  was  trusted,  and  by 


In  Misjtumppi,  it  has  heeo  held  that  the  intent  xniut  appear,  but  need  not  be  ez- 
preseed  (BocurtDaa  v.  Grovee,  23  MIea.  SSO).  In  Aladtuna  (Braroe  t.  McGee,  46  Ala. 
170);  Arkaiftn  (I>obbinT.  Hubbard,  17  Ark.  189.  196);.  and  Kentucku  (Lillard  ▼. 
TBToer,  16  B.  Mod.  874;  Burcli  ▼.  BreckiDridi(e».  16  id.  482),  the  £n,;lish  rule  haa 
be*>n  applied  in  the  caae  of  bills  in  equ  ty  to  charge  a  separate  estate  held  under  the 
rul^  of  equity,  and  not  under  the  statute. 

>  Aa  stated  bjT  Hoab,  J.,  in  Willard  v.  SMtiiam»  16  Qcmj,  828,  approved  bj  &»- 
yiMU>,  J.,  in  1  A'n.  L.  Keg.  N.  3.  665.  note; 

*  Johnson  v.  GaUxigher,  7  Jur.  >'.  8.  273 ;  Scbouler's  Dom.  Rel.  228. 
*Metrop<»litan  Bank  v.  Taylor,  62  Mo.  838 ;  Wicks  y.  Mitchell.  9  Kan.  80. 

*  The  New  York  rule  haa  been  recogrnixed  in  Calt/omia  (Maclay  v.  Loye,  26  Cal. 
867);  Omneetieul  (Piatt  y.  Hawkins,  48  Conn.  189);  lUinoU  (Williams  y.  Hugunin, 
69  111.  214:  Furneas  y.  McGoyern,  78  Id.  387);  Indiana  (Kantrowits  y.  Frather,  81 
Ind.  92;  Hmitli  y.  Howe,  81  Id.  238;  Hodaon  y.  Dayia,  48  Id.  258);  M<u9't€hu§etU 
(Willari  y.  Eastham,  15  Gray.  828) ;  Xe»o  Jeruy  (Armstrong  y.  Rosa,  20  N.  J.  £q. 
109);  Ttnnmw  (Letton  y.  Baldwin,  8  Uuujph.  209;  10  Id.  662).  In  MwmmA,  where 
it  was  once  approyed  (MlUer  y.  Brown,  47  Mo.  504,  s.  o.  4  Am.  R.  845),  it  has  since 
been  abandoned.  In  Alabama,  the  English  rule  has  be«tt  held  not  applicable  where 
Uie  con^deration  waa  purely  for  the  benefit  of  the  hopband  (Nann  y.  Qiyhan,  46  Id. 
870,  875). 

*  Sherwood  v.  Archer,  10  Hun,  78. 

*  Yale  V.  Dederer,  18  K  T.  265;  22  N.  Y.  460;  Willard  y.  Eastman,  15  Gray, 
$28;  Manhattan  Brass,  <fcc.  Ck>.  y.  Thompson,  68  N.  Y.  80.  It  haa  been  held  else- 
where, that  if  there  is  a  written  contract  by  the  married  woman,  parol  evidenoe  of  her 
deeiirattons  at  the  time  of  its  execution  that  it  was  not  to  bind  her  separate  prop- 
erty is  inadmissible  (7  B.  Mon.  298) ;  and  so  of  her  testimony  that  she  did  not  in- 
tend it  to,  and  equaMy  of  tliat  tf  the  creditor  that  at  the  time  he  was  ignorant  that 
ihe  had  a  separate  estate.     Kimm  y.  Weippert,  46  Mo.  632,  s.  o.  2  Am.  B.  641. 

»  Yale  y.  Dederer.  68  N.  Y.  829. 

'  Maxon  v.  Scott,  65  N.  Y.  247 ;  Baker  v.  Lamb^  11  Hun,  619.  Ct>ntra,  Shorter 
T.  ^elaou,  4  Lana.  114. 
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her  promise  to  pay  as  soon  as  she  received  income  therefronL* 
But  m  the  absence  of  other  evidence  of  an  intent  to  charge,  it 
will  not  be  inferred  from  her  subsequent  admissions  of  Uabiutj.* 

34.  —  direct  Benefit  to  separate  estate^ — If  it  appears  that 
she  had  a  separate  business,  and  the  contract  was  made  in  the 
course  and  pursuit  of  it,  this  is  enough.  If  it  appears  that  she 
had  a  separate  property,  and  the  contract  was  made  for  its  direct 
benefit,  in  the  legal  sense,  this  is  enough.  The  fact  that  such 
kind  of  contracts  may  in  the  ordinary  course  of  afEairs  be  made 
for  the  benefit  of  an  estate,  is  not  enough,  for  the  court  cannot 

S resume  that  a  simple  contract,  with  nothing  on  its  face  to  in- 
icate  the  fact,  wa£i  made  for  the  benefit  of  her  separate  estate;' 
but  it  must  appear  either  that  the  consideration  was  actually  ap- 
plied to  her  estate,^  or  came  actually  to  her  hands,  or  to  those  of 
an  agent  authorized  to  receive  it  on  her  behalf.^  The  fact  that 
the  consideration  came  to  her  hands  is  presumptive  evidence  that 
the  contract  was  for  the  benefit  of  the  estate ;  and  the  produc- 
tion of  her  personal  receipt,*  or  of  her  order  to  pay  a  third  per- 
son, with  proof  of  payment  to  him,^  is  presumptive  evidence  of 
this ;  and  proof  of  payment  to  her  husband,  ii  he  were  shown 
to  be  her  g^ieral  financial  agent,  might  also  be  prima  facie 
enough.®  8uch  evidence  may  be  rebutted  by  her  testimony,  or 
other  evidence,  that  the  consideration  neither  came  to  her  hands 
nor  those  of  her  authorized  agent,  nor  was  applied  to  the  use  of 
her  estate.*  But  if  once  received  by  her,  the  fact  that  she 
handed  it  to  her  husband,  who  misappropriated  it,  does  not  im- 
pair her  liability."  And,  generally,  the  fact  that  in  the  particular 
case  the  contract  proved  the  reverse  of  beneficial,  in  a  business 
sense,  is  not  material.^  The  circumstance  that  work  was  done  or 
materials  were  used  for  the  improvement  of  her  estate,  if  shown 
to  have  been  within  her  knowledge,  does  not  raise  a  conclusive 
presumption  against  her,^  but  wnl  sustain  a  verdict.    Evidence 


>  Conlln  T.  CantreU,  64  N.  Y.  217. 

*  Uansee  ▼.  DeWitt,  63  Barb.  68. 

*  Nash  y.  Mitchell  (above). 

^  As,  for  instance,  by  exonerating  it  from  en  incumbrance,  or  by  a  pnrchane. 
»  See  Williamson  v.  Dod^,  5  Hun,  497,  499;  White  v.  McNett,  83  ^.  Y.  871. 

*  Treadwell  y.  Hoffman.  6  Daly,  210. 
'  Prendergast  y.  Borst,  7  Lans.  489. 

>  White  v.  McNett,  88  N.  Y.  871.  But  a  husband's  declarations  that  she  received 
it  for  the  use  of  her  separate  estate,  are  not  competent,  in  the  absence  of  evidfuce 
that  he  was  authorized  to  make  such  declaration;;.  Deck  y.  Johnson,  1  Abb.  Ct. 
App.  Dec.  497. 

*  White  Y.  McNett  (aboye).  Where  the  contract  was  her  loint  obligation  with 
her  husband,  evidence  that  her  authorized  messenger  received  the  money,  but  ironie- 
diatoly  delivered  it  to  the  husband,  and  that  the  wife  never  received  it,  i^  suflScient 
to  rebut  the  presamptiou  of  benefit  to  Ler  estate,    Prendergast  v.  Borst,  7  Laa^.  43% 

"  Smith  V.  Kennedy,  18  Hun,  9. 

"  Thus  she  is  liable  for  her  attorneT*3  fee%  tbou'^h  the  liti^tion  was  uosuccesaftil 
Owen  V.  Cawley,  89  N.  Y.  600,  affi'?  13  Abb.  Pr.  13. 

"  Westgate  v.  Muoroe,  100  Mass.  227 ;  2  Blah.  Mar.  V^.  §  218. 
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that  the  land  belonged  to  her  and  her  hneband  as  tenants  in  com- 
mon, does  not  impair  her  liability.^  If  such  a  claim  rests  on  an 
allegation  of  ratincation,  it  must  appear, — 1.  That  credit  was  not 
^yen  to  the  husband  alone.  2.  Tnat  she,  with  full  knowledge 
mat  the  materials,  &c.,  were  received  unpaid  for,  and  used  for  her 
property  to  the  enhancement  of  its  value,  acquiesced  in  such  use.' 

85.  Action  against  her/i/r  Jfecesaariea.'] — To  charge  her  or 
her  separate  estate  for  family  necessaries  purchased  while  re- 
siding with  her  husband,  there  must  be  evidence, — 1.  Of  her 
separate  estate  or  business.  2.  That  the  credit  was  given  to  her. 
3.  That  she  intended  to  charge  her  estate.  4.  That  the  goods 
were  suitable  and  necessary.* 

86.  Action  against  Ker  for  Fraud^ — The  wife  can  take  no 
advantage  by  a  contract  fraudulently  made  by  her  husband  as  her 
agent,  in  the  use  of  her  separate  property ;  ^  and  such  a  fraud  by 
her  a^nt  may  be  imputed  to  her,  by  the  rules  of  evidence  ap- 
plicable to  transactions  of  principal  and  agent.' 

37.  nitshancTa  Coercion  of  wife."] — A  woman  sued  for  a  tort 
is  exonerated  if  she  proves  that  she  committed  it  by  coercion  of 
her  husband.  Physical  compulsion  need  not  be  shown,  but  moral 
coercion,  the  immediate  pressure  of  authority  and  intimidation ; 
and  in  this  two  elements  are  involved, — 1 .  His  presence,*  and 
2.  his  direction.^  His  direction  is  not  alone  enough.®  If  his 
presence  is  shown,  his  direction  or  command  is  presumed,  but 
this  presumption  is  not  conclusive.*  The  presumption  of  coercion 
may  be  rebutted  by  proof  that  she  instigated  the  tort,  or  by 
other  circumstances  showing  her  independent  and  free  concur- 
rence.^ 


'  Barr  t.  Swnn,  118  Maaa  588.  Bat  both  may  be  held  jointly  liable.  YeriU  t. 
Parker,  66  Me.  678. 

*  Miliar  y.  Hollingsworth,  86  Iowa,  166. 

■  Wells'  Sep.  Prop,  of  M.  W.  466 ;   Demote  ▼.  McMolleii  8  Abb.  Pr.  N.  8.  886 ; 
Smith  V.  Allen,  1  Lans.  101.    And  Bee  Schonler's  Dom.  R.  79. 
«  Adams  y.  Mills,  60  N.  Y.  688,  affi'g  88  Super.  Ct  (J.  <b  S.)  16. 

*  Yanneman  y.  Powers,  7  L^ns.  181.  Otherwise  if  the  property  was  not  her 
separate  estate.     Id.  66  N.  Y.  42;  Da  Flon  y.  Powers,  14  Abb.  Pr.  N.  S.  895. 

*  It  mast  appear  that  he  was  present  at  the  time  or  near  eooo^h  to  keep 
her  onder  his  immediate  influence  and  control.  Commonwealth  y.  Munsey,  112 
Mass.  289,  and  cases  cited.  On  the  question  of  coercion  in  a  particular  set  in  his 
absence,  eyidence  of  similar  acts  done  by  her  in  his  presence  and  for  the  same  pur. 
pose,  is  competent.  Handy  y.  Foley,  121  Mass.  269.  If  he  was  present  at  some, 
only,  of  a  series  of  acts,  the  presomption  that  the  influence  eztc'nded  to  all  may  be 
net^atiyed  by  the  circumstances.  State  y.  Cleayes,  69  N.  H.  298 ;  and  see  Schonler*s 
Dom.  Rd.  1*04. 

"*  Both  are  necessary.    Gassin  y.  Dolaney,  88  N.  Y.  178. 

'  IJ.     Contra,  Reeve,  Dom.  Re^  160;  and  see  2  Bish.  Mar.  W.  g  257. 

*  Cassin  y.  Delaney  (above);  Schouler^s  Dom.  Rel.  101.  It  is  now  regarded  as  a 
•light  presumption,  and  may  bie  rebutted  by  slight  circumstances.  Applbtok,  C.  J , 
State  y.  Cleayes,  69  Me.  298,  a.  c.  8  Am.  R.  422. ;  Formerly  it  was  held  eonclusiye. 
1  GreenL  £v.  §28;  Sid.  8. 

1*  2  Whait.  £y.  §  1267 ;  dUng  Marshall  y.  Oakes,  61  Me.  808. 
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ACTIONS  AFFECnirG  PAKTIES  IN  A   JOINT  OR  COMMON  INTBEEST 

OR  LIABILITT. 

1.  The  general  principle.  ^.  — joint  interest  or  liabiKty. 

2.  Joint  debtors.  7.  — joint  promiseefi. 
8.  Defendants  absent  or  deHsnlted.  8^  Notice. 

4.  Admissions,  dEc,  of  persons  not  par-  9.  Pcclarations  of  conspirators  or  oon- 

ties.  federates. 

6.  Admissions,  dc,  of   partiea   liaTing  10.  PreUminary  qnestion  as  to  oonneo- 

common  interest  or  liability.  tion. 

1.  The  general  principle.'] — ^Where  there  are  two  or  more 
plaintifiPs,  or  two  or  more  defendantBy  alleged  to  have  a  joint  or 
common  interest  or  liability,  the  general  principle  by  which  the 
admisBibility  of  evidence  adf ecting  a  part  of  them  is  to  be  tested 
is  this :  If  the  action  or  proceeding  is  one  in  which  a  separate 
judgment  can  be  given  against  one  irrespective  of  his  f^lows, 
evidence  competent  as  agamst  him  is  admissible,  irrespectiye  of 
the  state  of  the  evidence  as  against  his  fellows ;  ^  and  the  court 
should  instruct  the  jury  if  necessary,  that  it  is  competent  only  a9 
against  him,  and  will  not  sustain  a  verdict  against  his  fellows, 
unless  connection  is  shown.  If  the  case  is  one  in  which  a  sepa- 
rate judgment  cannot  be  had,'  evidence  competent  against  any  one 
is  admissible  in  the  following  cases :  1.  Wnere  the  others  have 
been  defaulted,"  or  their  liability  is  conceded  on  the  trial.*  2. 
Where  there  is  other  evidence  against  them  on  the  same  point, 
sufficient  to  go  to  the  jury,'  or  counsel  undertake  to  adduce  such 


*  Thns,  if  the  action  is  against  maker  and  indorser,  or  on  a  several  bond,  or  anoint 
and  Beveral  bond,  or  against  two  for  a  tort,  the  admissions  and  declarations  of  either 
defendant  are  competent  agninst  biro,  if  a  separate  judgmeut  against  him  is  sooglit. 
But  if  the  action  is  unaltembly  joint,  or  an  action  in  rem,  or  a  proceeding  in  the  na- 
ture of  snch  an  action, — as  nsnally  in  case  of  probnte  of  a  wiIl,'-H)ther  evidence  to 
connect  the  other  parties  in  interest  with  the  dcclai'ant  may  be  requisite, 

*  Under  the  new  procedure,  separate  judgment  may  be  bad  in  favor  of  one  of  two 
pla'ntiffs,  if  he  has  a  good  cause  ox  action,  and  against  the  other  who  has  not^  Simar 
V.  Canaday,  63  N.  T.  298,  and  see  Quinn  y.  Martin,  54  Id.  660 ;  and  so  also  against 
one  of  two  defendants  sued,  even  on  an  alleged  joint  obligNtion,  if  he  hs  proved  to  be 
alone  liable,  and  in  favor  of  thd  other  who  is  not.  Brum^U  v.  Jamea,  11  N.  T.  294. 
But  in  such  cases  the  evidence  may  be  excluded  on  the  ground  of  substantial  vari- 
ance and  surprise. 

*  Paragraph  8  (below). 

^  If  one  defendant  offers  evidence  charging  the  other  with  joint  iTability,  the 
other  must  object  if  it  is  not  competent  agamst  him.  Hermanos  v.  Duvigneaud,  10 
Iia.  Ann.  114. 

*  The  successive  acti  or  declarations  of  each  are  equivalent  to  a  joint  declaration 
by  all.    Haughey  v.  titricklen,  2  WfOts  ^  S.  411.     So,  for  another  instance,  wbere 

[186J 
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eridence  in  dne  course.^  3.  Where  evidence  of  the  acts,  admis- 
nons  or  declarations  of  one  part j  is  accompanied  with  other  in- 
dependent evidence  that  his  relation  to  the  others  was  snch  as  to 
render  it  jnst  to  impnte  his  conduct  to  them.^ 

2.  Joint  (tutors.'] — ^Where  plaintiff  undertakes  to  prove  a  joint 
liabiUtv,  if  all  the  defendants  are  before  the  court,  he  must  prove 
not  onlj  the  contract,  bat  the  connection  of  each  defendant  in 
the  tie  which  sanctions  a  joint  liability  ;  and  this  connection  must 
be  proved  as  to  each  defendant,  bv  evidence  competent  as  against 
him.  The  fact  that  they  are  co-defendants  does  not  allow  him 
to  prove  the  connection  of  one,  by  the  declarations  of  another. 
The  declaration  of  one  that  he  was  a  partner,  or  otherwise  jointly 
connected  with  the  others,  is  not  to  be  excluded  because  it  asserts 
the  liability  of  the  others ;  *  but  its  only  effect  is  as  against  him, 
and  there  must  be  other  evidence  with  &  similar  effect  against 
each  of  the  others. 

3.  D^endantSy  Ahaent  or  DifauLted^ — Where  some  of  the 
allied  joint  debtors  admit  their  individual  and  joint  liability, 
either  by  pleading  or  otherwise,  or  are  proceeded  against  as  ab- 
sentees so  that  no  personal  judgment  can  be  rendered  against 
them  or  their  individnal  property,  plaintiff  is  only  obliged  to  pro* 
duce  evidence  which  will  be  sumcient,  as  against  those  who  ap- 
pear and  defend  the  suit,  to  establish  their  joint  liability  witn 
their  co-defendants.  In  such  cases,  the  acts  and  admissions  of 
the  parties  who  thus  appear  and  defend  are  legal  evidence  against 
themselves,  not  only  of  their  own  indebtedness,  but  also  of  their 
joint  indebtedness  with  their  co-defendants.^ 

In  an  action  for  a  tort,  evidence  of  admissions  or  declarations 
by  a  defendant  who  has  defaulted,  if  relevant  to  the  measure  of 
damages,  is  competent  as  against  him,  notwithstanding  it  may 
refer  to  the  others ;  *  but  it  should  be  offered  for  this  purpose, 
and  not  as  evidence  against  those  who  defend.* 

4.  AdmiesioThS,  dbc.y  of  persons  Not  Parties  to  the  aotionJ] — The 
fact  that  one  who  is  not  a  party  to  the  action  was  a  party  to  the 
contract  sued  on,  does  not  alone  render  his  admissions  and  declara- 


Botiee  to  both  of  two  owners  ranflt  be  prored,  evidence  of  actual  eery  ice  on  one  bay- 
ing been  given,  tiie  admission  of  the  other  that  he  had  notice  would  be  oomttiteni. 
>  Thpnipson  y.  Richards,  U  Mich.  172,  187;  Forsyth  ▼.  Gonson,  5  Wend.  668. 

*  See  paragraphs  6,  <fcc.  (below).  These  rules  are  subject  to  some  qualification 
sad  peculiar  applicatM>na  in  rase  of  snch  distinctive  classes  of  persons  as  Ueirn  iind 
dsviaees*  Husband  and  wiie»  Partners,  Ac,  elsewhere  treats i;  and  in  all  c&ses,  *4 
coarse,  Skdmiraions  and  declarations  may  be  competent  against  another  than  tlie  de- 
clsnat*  by  the  mle  of  r«t^cate»  or  if  made  in  his  presence,  or  if  made  in  the  coursa 
of  duty,  or  against  interest  by  a  person  since  deceased,  or  may  be  received  to  dia- 
oredlt  the  dedarant  as  a  witness,  or  on  other  snoh  special  grounds. 

*  Lenliart  v.  Alien,  82  Penn.  81  812. 

«  Halliday  v.  McDongall,  22  Wend.  264,  270,  and  cases  cited. 

<  Boaiwick  y.  Lewis^  I  Day  (Conn.)  83 ;  Daniels  v.  Putter,  M.  ^'  M.  BOL 

*  Tenth  Nat.  Bk.  t.  Dairagh,  8  Sapm.  Ct.  (T.  A  C.)  18a 
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tions  competent  againBt  those  who  sue  or  are  emed.^  It  miiBt  first 
appear  that  he  is  the  real  party  in  interest,'  or  other  special 
grounds  must  be  shown  for  imputing  his  acts  to  the  party  against 
whom  thej  are  offered ;  and  the  rule  is  the  same  as  to  one  named 
as  a  defendant  on  the  record,  but  who  has  never  been  served  nor 
appeared.* 

5.  Admisaiona  and  declarations  of  paHies  having  a  Common 
interest  or  liability.'] — A  common  or  several  interest,  or  a  com- 
mon or  merely  several  liability,  does  not  render  the  hearsay  of 
the  one  party  admissible  against  the  other.  Tenancy  in  common, 
that  is  in  fractional  shares,  whether  of  real ^  or  personal'  proper- 
ty, is  not  enough  to  render  the  admissions  or  declarations  of  one 
co-tenant,  admissible  against  the  other ;  but  of  course  they  may  be 
rendered  competent  bv  showing  that  they  were  made  in  the 
presence  and  hearing  oi  the  other,^  or  otherwise  brought  to  his 
Knowledge. 

6.  — joint  interest  or  liability.'] — ^In  case  of  Joint''  interest 
or  liability,  the  principle  upon  which  the  admissions  and  declara- 
tions of  one  are  admissible  against  the  other,  is  that  of  agency. 
Where  the  one  may  be  deemed  to  have  been,  at  the  time  the 
words  passed,  the  agent  of  the  other  in  the  matter,  they  may  be 
proved  against  both.  Formerlj  the  common  law  courts  applied 
a  technical  rule  that  a  mere  jomt  interest  or  obligation,  without 
anything  to  indicate  actual  mtent,  raised  a  sufficient  legal  pre- 
sumption of  agencv  for  this  purpose ;  *  and  this  rule  is  still  ap- 
pliea  in  England  *  and  in  some  of  our  States.^ 

>  Hamlin  r.  Fitcli,  Kirby  (Conn.),  174 ;  Abel  t.  Fome.  1  Root,  B02.  Kor  is  the 
admisBion  of  such  person,  tnat  he  was  jointly  interestea,  competent  in  support  of  a 
plea  in  abatement.     Storrs  y.  Wetmore,  KirSy  (Conn.),  208. 

*  Bncknam  v.  Barnmn,  1 6  Conn.  68,  78. 

*  Peck  y.  Yorks,  47  Barb.  181. 

^  Dan  y.  Brown.  4  Cow.  488,  492. 

*  McLellan  y.  Cox,  86  Me.  96. 

*  Crippen  y.  Morse,  49  N.  Y.  68.  Eyidence  of  a  declaration  by  one,  of  what  he 
had  heara  the  other  say,  not  competent.    Qninlan  y.  Dayis,  6  Whart  169. 

"*  As  to  the  test  of  the  distinction  between  joint  and  common  interests  in  contracts^ 
see  I  Addison  on  Contr.  78-88;  1  Pars,  on  Contr.  11;  1  Story  on  Contr.  §  62,  Ac 
A  bill  of  parcels  delivered  on  a  sale,  and  mentioning  seyeral  as  the  seUers,  is  not 
condusiye  evidence  that  Uie  sale  was  joint,  but  parol  eyidence  is  competent  to  show 
that  one  of  those  named  was  really  the  seller.     Harris  y.  Johnson,  8  Cranch,  311. 

On  a  doubtful  question  whether  an  account  with  plaintifib  was  joint  on  the  part  of 
the  defendants,  eyidence  that  one  had  a  separate  account  at  the  same  time,  is  compe- 
tent.   Quincey  y.  Young,  68  N.  Y.  870,  rev'g  6  Daly,  827. 

A  conveyance  or  mortgage  made  by  one  defendant  is  not  competent  eyidence  in 
fayor  of  the  other  to  show  that  the  subject  of  the  conveyance  was  the  sole  property 
of  the  other.    Harris  v.  Wessels,  6  Hun,  646. 

"  1  Pars,  on  Contr.  24;  Shoemaker  v.  Benedict,  11  N.  Y.  176, 181,  and  cas.  cit. 

*  Steph.  Dig.  L.  Ev.  art  17. 

><>  Black  v.  Lamb.  1  Beasl.  N.  J.  108,  122.  See  also  Cady  y.  Shepherd,  11  Pick. 
400;  Walling  v.  Rosevelt,  16  N.  J.  L.  41 ;  Lowle  v.  Boteler,  4  Harr.  i  M.  846.  The 
rule  stated  by  PmLUPS,  is  that,  as  a  general  principle,  "  in  a  civil  suit  by  or  against 
several  persons,  who  are  proved  to  have  a  joint  interest  in  the  decision,  a  declaration 
made  by  one  of  those  persons,  concerning  a  material  fact  within  his  knowledge,  is  e^^ 
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Under  the  freer  rules  of  evidence  now  ajyplied,  it  is  better  to 
be  prepared  with  some  evidence,  at  least,  beside  the  mere  fact  of 
a  joinder  in  interest,  to  sanction  the  inference  that  one  might 
speak  for  the  other.^  Joint  possession  alone,  maj  be  sufficient  to 
admit  evidence  of  the  separate  contemporaneous  declaration  of 
either  possessor,  as  characterizing  the  jomt  possession;'  but  this 
is  on  the  principle  that  it  is  part  of  the  res  gestcB.  Joint  posses- 
sion is  not  enough  to  render  other  declarations  of  one  binding  oil 
the  other,  except  in  some  cases  where  the  latter  claims  under  the 
possession  in  the  former.  A  joint  busmess  or  adventure  fur- 
nishes usuallj  ground  for  inferring  the  agency  of  one  to  speak 


Sdenoe  agidnst  him,  and  agaioflt  aU  who  are  partiea  with  him  to  the  eult.*  He  adds 
in  effect,  that  a  joint  interest  in  the  deciaion  is  not  essential  where  there  is  a  joint 
interest  in  the  transaction  (1  Phil.  Ey.  491).  And  the  American  editor  adds,  that 
where  this  rule  is  applied,  it  is  necessary  that  it  should  appear  that  the  defendants 
had  an  existing  joint  mterest  when  the  aidmiasion  was  made.    Id.  n.  1. 

GaxK^iLBAF  states  the  rule  more  loosely :  there  must  be  "  some  joiot  interest,  Ac, 
*  *  *  In  the  absence  of  fraud,  if  the  parties  have  a  joint  interest  in  the  matter 
in  smt,  whetlier  as  plaintiffs  or  defendants,  an  admission  made  by  one  is,  in  gen- 
eral, eyidence  against  aU.  They  stand  to  each  other,  in  this  respect,  in  a  relation 
similar  to  that  of  existing  copartners"  (citing  Whitcomb  y.  Wliiting,  2  Dougl.  662). 
1  GreenL  Ey.  §  174. 

Taylor  more  guardedly  says:  "  When  soYeral  persons  are  JoivUy  interested  in 
the  subject-matter  of  the  suit,  the  general  rule  is,  that  the  admissions  of  any  one  of 
these  persons  are  receiyable  against  himself  and  fellows,  whether  they  be  all  jointly 
suing  or  sued,  or  whether  an  action  be  brought  in  faYor  of  or  against  one  or  more  of 
them  separately;  provided  the  admission  relate  to  the  subject-matter  in  dispute,  and 
he  made  by  the  declarant  in  his  character  of  a  person  jointly  interested  with  the 
par^  against  whom  the  evidence  is  tendered."    1  Tayl.  £v.  655,  §  674. 

Btabkib  tersely  indicates  the  true  test.  Stating  that  an  admission  against  interest 
is  deemed  true  nffainit  the  one  who  made  it,  he  adds:  "The  same  rule  it  will  bo 
seen  applies  to  admissions  by  tho«!e  who  are  so  identified  in  situation  and  interest 
with  a  party  that  their  declarations  may  be  considered  to  be  made  by  himself. 
1  Stark.  Kv.  60. 

Stephsn  says  nothing  of  joint  owners,  and  classes  all  ioint  contractors  with  part- 
ners, saying  that  *'  Partners  and  joint  contractors  are  each  other's  agents  for  the  pur- 
pose of  manng  admissions  against  each  other  in  relation  to  partnership  transactions 
or  joint  contracts ;  "  but  not  for  the  purpose  of  acknowledgment  by  promise  or  pay-, 
nient,  to  remove  the  bar  of  the  statute  of  limitations  when  once  operative,  against  a 
simplle  contracts    8teph.  Diff.  £v.  art.  17. 

Where  the  admission  of  one  jointly  interested  is  competent,  the  relative  small- 
ness  of  the  amount  of  his  interest  cannot  render  It  incompetent  Black  v.  Lamb, 
1  Beasl  108,  122. 

'  In  Lewis  v.  Woodworth,  2  K  Y.  518.  it  was  determined  that  an  admission 
made  by  one  joint  promissor,  although  acted  on  by  a  third  person,  could  not  estop 
the  other  promissor ;  and  It  was  put  upon  the  frround  that  simple  joint  contractors 
are  not,  like  partners,  affents  for  each  other.  In  Van  Eeuren  v.  Parmalee,  Id.  528, 
uid  Shoemaker  v.  Benedict,  11  Id.  176,  the  same  court  more  fully  cttscussed  the  prin- 
ciple, and  gave  almost  unanimous  sanction  to  the  doctrine  that  a  joint  debtor  has 
not,  merely  as  such,  any  authority  to  make  admissions  which  wiU  affjct  his  fellows 
(8N.  T.  528,  11  N.  Y.  185);  and  the  justice  of  their  conclusion  ii  repudiating  the 
English  doctrine  is  vindicated  by  the  subsequent  English  legislation  adoi>tin^,  to  a 
great  extent,  the  rule  in  respect  to  acknowledgments  by  copartners  after  dissolution, 
to  which  this  doctrine  led  ttiem.  19  A  20  Yic.  c.  97.  Of  the  later  New  York  cases 
on  the  point,  Ellenwood  v.  Fults  (68  Barb.  821,  880),  seems  in  accordance  with  the 
rale  sUted  in  the  text  Barrick  v.  Austin,  21  Barb.  241,  244,  is  contrary  to  it  In 
ndtiier  Ls  the  principle  discussed. 

*  DawMn  v.  GaUaway,  18  Geo.  678,  680. 
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and  act  for  tlie  otiber,^  and  where  the  ageBey  is  Bought  to  be  in- 
ferred from  the  course  of  buBinesBy  evidence  of  £>rmer  joint 
transactioDB  in  the  same  employment  or  businesB,  even  for  several 
years  back,*  and  with  other  persons,'  is  competent,  for  the  pur- 
pose of  aiding  the  conclusion  that  the  transactions  in  suit  were 
also  joint ;  and  an  authority  in  one  to  speak  for  both  may  be  in- 
ferred from  the  fact  of  his  activity,  and  tne  knowledge  and  silence 
of  the  others  ;^  but  evidence  that  one  advanced  funds,  or  had  an 
interest  as  a  secured  creditor,  is  not  alone  enough.  The  joint 
authority  or  agency  must  relate  to  the  subject  of  the  joint  title 
or  adventure.'  Where  an  admission  or  declaration  is  received  by 
virtue  of  such  a  relation,  it  must  be  shown  to  have  been  made 
during  the  continuance  of  the  relation ;  and  if  it  consists  of  a 
writing,  the  date  is  not,  for  this  purpose,  sufficient  evidence  of 
the  time  when  it  was  made. 

The  admissions  and  declarations  of  one  when  thus  admissible 
against  others,  are  competent  equally  against  both,  but  are  not 
evidence  against  the  others  in  exoneration  of  the  declarant — ^as, 
for  instance,  to  show  that  he  was  merely  their  surety ; — and  in  all 
cases  they  are  rendered  incompetent  by  evidence  of  fi^ud. 

7.  — joint  promisees.'] — In  so  far  as  joint  promisees  •  or  obligees' 
are  the  agents  of  each  other  for  the  purpose  of  collection,  the  ad- 
missions and  declarations  of  either  are  compet^it  in  an  action  by 
both  against  both, 

8.  Notice.^ — ^Notice  to  one  of  two  joint  promisors®  or  joint 
tenants  or  purchasers,*  is  not  notice  to  the  other,  unless  agency 
is  shown. 

9.  Declarations  of  conspirators  or  confederates.'] — The  famil- 
iar rule  that  where  several  persons  are  engaged  together  in  the 
furtherance  of  a  common  illegal  design,  the  acts  and  declarations 
of  one  confederate,  made  in  pursuance  of  the  original  concerted 
plan  and  with  reference  to  the  common  object,  are  competent 


'  Thas  wYi6re  onn  of  the  aeveral  proprietors  of  a  theatre  made  the  contract  In  suit 
on  behalf  of  all  the  proprietors,  the  declarations  of  one  of  them  were  held  admissible 
against  all.    Kemble  t.  Farren,  8  Carr.  St  P.  628. 

»  Tre^o  V.  Lewis,  58  Pa.  St  468. 

»  Bowers  v.  Still,  49  Penn.  St  66. 

*  Bank  of  U.  S.  v.  Lyman,  20  YX,.  666. 

*  Thus  those  who  own  part  of  a  ship  as  copartners  and  another  part  as  tenants  in 
oommon.  may  bind  each  other  as  to  the  former  interest  by  their  admissions,  but  as 
to  the  latter  interest  they  may  not,  without  other  evidence  of  agency  than  the  oom- 
mon interest 

*  Pringle  V.  Chambers,  1  Abb.  Pr.  68. 

''  Cross  V.  Bedin^eld,  12  Sim.  86;  Black  y.  Lamb,  1  Beasl  (N.  J.)  108,  122. 
Whether  these  eases  are  now  to  be  deemed  authority  with  ns,  for  the  doctrine  that 
the  joint  interest  alone  is  enough,  see  p.  189,  n.  If  the  rule  ffoes  farther  than  stated 
in  the  text,  it  should  be  only  within  the  limits  stated  by  rhiUips  and  Taylor. 

«  See  Lewis  v.  Woodworth,  2  N.  Y.  618. 

*  Wade  on  Notice,  812,  §  684.    Compare  Spencer  t.  Campbell^  9  Watts  <fe  S.  82. 
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6  against  ihe  others,  thong'h  made  m  tbeir  absence,^  does 
;  on  the  joinder  of  |Mirtie6,'  but  rather  on  the  principle  of 


cfvidence 

not  rest 

legally  impnted  agency ;  and  the  evidence  is  confined  to  that 

^nich  the  nde  of  the  res  gestm  admits,'  and  exdudes  narratives 

of  past  transactions.^ 

10.  Preliminary  qtiestion  as  to  Connection,'] — The  connection 
between  the  parties  which  renders  the  declaration  of  one  compe- 
tent against  the  other,  can  never  be  proved  by  the  declaration 
itself /birt  mnst  be  separately  proved,  as  the  foundation  for  ad- 
mitting the  declaration.  Strictly  it  ought  to  be  nroved  first,  but 
it  is  in  the  discretion  of  the  court  to  dlow  the  aeclaration  to  be 
proved  first  on  the  promise  of  counsel  to  connect  afterward,*  and 
it  is  not  error  to  allow  this  even  in  cases  of  conspiracy.*  Where 
a  joint  judgment  is  sought,  there  is  the  more  reason  for  requiring 
the  connection  to  be  first  proved ;  and  in  this  class  of  cases,  as 
well  as  where  the  declaration  is  that  of  an  alleged  agent,  it  is  the 
better  opinion  that  the  question  of  connection  is  a  preliminary 
question  for  the  judge,"*  who  should  exclude  the  evidence,  or, 
when  it  has  been  admitted  by  anticipation,  strike  it  out  or  direct 
the  jury  to  disregard  it,  if  it  is  not  as  matter  of  law  sufficient  to 
lay  tne  foundation.  In  those  e^es  where  a  separate  judgment  is 
sought,  as  well  as  in  all  cases  in  those  courts  where  the  question 
of  connection  is  deemed  one  for  the  jury  instead  of  for  the  judge, 
the  evidence,  if  received  against  the  declarant,  should  be  accom- 


'  The  dedaratioiu  of  one  not  a  party  may  be  admitted  under  the  rnle.  American 
For  Ck>mpany  ▼.  U.  8.  2  Pet.  858,  864 ;  Preston  v.  Bowers,  13  Ohio  St.  1,18. 

»  Lincoln  t.  Claflin,  7  Wall.  182;  Cuyler  v.  McCartney.  40  N.  Y.  221,  reVg  88 
Biffb.  165.  The  objection  of  absence  in  snch  n  ease  goes  only  to  the  weight  of  the 
eridence.    Bnahneuy.  City  Bank,  20  La.  An.  464. 

*  Apthorp  v.  Comstock,  2  Taige,  4^2,  488. 

^  Clinton  ▼.  Estes,  20  Ark,  216 ;  Patton  v.  The  State,  6  Ohio  St.  467. 
»  Bowers  t.  Still,  49  Penn.  St.  66,  a.  p.  Cobb  v.  Lent.  4  GreenL  (Me.)  603. 

•  Place  ▼.  Minster.  65  N.  Y.  89 ;  Stite  y.  Ross,  29  Mo.  82,  60.  It  is  true,  that  it 
is  rf  no  consequence  (on  the  question  of  error)  in  what  order  the  testimony  was  in- 
troduced if  it  m  the  end  proves  releyant  (Jcnne  y.  Jo^lyn,  41  Yt.  478);  but  if  it  doe.H 
not  prove  relevant,  the  judge's  instruction n  will  often  fail  to  remove  the  unjust  im- 
preseion  produced.  In  discs  of  confederacy,  particularly,  the  foundation  for  the 
admission  of  the  evidence  should  be  scrutinized  with  caution,  lest  the  jury  bo  led  to 
infer  a  conspiracy  from  the  declarations  of  stranirers.  Burke  v.  Miller,  7  Cush.  547, 
660. 

"*  The  sufficiency  of  the  evidence  of  the  necessary  foundation  is  held  a  question 
for  the  judge,  in  jfew  York,  Jones  v.  Hurlbut,  39  Barb.  403 ;  Mastachtuetts,  Burke  y. 
Miller,  7  Cnsh.  547,  650 ;  A/vttouH,  SUte  v.  Ross,  29  Mo.  82.  5 1 ;  Jowa,  SUte  y.  Nnsh, 
7  lo^a,  847,  884;  and  see  Dickinson  v.  Clarke,  5  W.  Ya.  28* >.  But  the  ruling  that 
it  is  sufficient  nsosUy  means  merely  that  it  is  sufficient  to  go  to  the  jury,  who  may 
still  pass  on  the  sufficiency  of  the  connection,  as  well  as  on  the  sufficiency  of  the  od- 
mission  or  declaration,  if  the  connection  be  shown.  Commonwealth  v.  Brown,  14 
Gray,  419,  482.  But  see  Jones  v.  Hurlburt,  89  Barb.  403.  Hence,  if  the  necessary 
fonnectiun  is  shown  by  the  testimony  of  a  competent  witness,  the  court  will  not 
question  his  credibility,  but  leave  it  to  the  jury.  Commonwealth  v.  Crowninshield, 
10  Pick.  497.  It  seems  to  bo  treated  as  a  question  for  the  jury,  in  the  first  instance, 
in  Pennsiflvania,  Helser  v.  McGrath,  68  Penn.  St.  468 ;  Kentucky,  Oldham  v.  Benlley, 
6  B.  Hon.  428, 481. 
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panied  by  inBtmctionB  clearly  pointing  out  the  distinction  be- 
tween evidence  admitted  for  the  purpose  of  establishing  the  con- 
federacy or  other  connection,  ana  that  which  is  to  be  considered 
only  after  the  connection  has  been  proved  and  found  by  them. 
The  jury  should  also  be  instructed  as  to  the  persons  who  must  be 
founa  united  in  the  confederacy.* 


'  'WigfirinB  V.  Leonnrdf  9  Iowa,  194.  But  if  there  is  any  eyideDce  to  connoet^  it  is 
not  error  to  omit  soch  Instructions  when  they  are  not  asked  for.  Boswell  r.  Black- 
man,  12  Qco.  691.  If  connection  is  disproved,  it  is  error  to  leave  the  question  to 
the  jury.    Page  r.  Scranton,  89  Me.  400. 


OHAPTEE  VIII. 


ACTIONS  BY  AND  AGAINST  PUBLIC  OFFICERS. 


I.  GsmaAi.  pRiNciPLU. 

1.  Difiiereot  proof  of  title,  in  different 

cases. 

2.  Legal  title. 

8.  Contracts  in  official  capacttj. 
4.  Acts  by  part  of  board  or  body. 
6,  Bemandand  Dotic?. 

6.  Former  judgmentfl. 

n.  AcnoHs  BT  oFiiona. 
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I.  General  Principles. 

1.  Different  proof  of  tiUe,  in  different  ca^es,'] — ^There  are 
three  principal  grades  of  proof  of  the  ofiicial  character  of  an  al- 
leged officer,  adequate  in  different  classes  of  cases :  1.  That  he 
was  officer  de  jure^  that  is,  with  legal  title.  2.  That  he  was 
officer  defacto^  that  is,  that  he  acted  as  such,  with  color  of  title,* 
though  it  may  be  without  legal  title.  8.  That  he  assumed  to  act 
as  such  in  the  transaction  in  question,  though  it  majr  be  without 
color  of  title.  It  will  be  seen,  in  this  chapter,  that :  1.  On  an  is- 
sue directly  between  the  officer  and  the  public,  whether  in  an  ac- 
tion by  the  State,  or  by  or  against  other  public  officers,  strict 
proof  of  title  is  necessary.'  2.  On  an  issue  between  third  per- 
sons, or  between  them  and  the  officer,  or  between  them  and  the 
public,  evidence  that  he  was  an  officer  de  facto  is  always  sufficient 
and  conclusive  against  every  partv,  and  equally  in  favor  of  any 
party  but  the  officer  himself,*  while,  in  his  favor,  it  is  commonly 
regarded  as  competent,  for  the  purpose  of  raising  a  presumption 
that  he  was  officer  dejure^  3.  On  an  issue  between  a  third  per- 
son and  the  alleged  omcer,  evidence  that  he  acted  as  such  in  the 
transaction  is  competent  and  usually  conclusive  evidence  of  his 


'  To  constitute  color  of  office  there  must  bo  some  color  of  election  or  appoint- 
ment, or  at  least  an  exercise  of  the  office,  and  a  public  acauioscence  for  a  sufficient 
length  of  time  reasonably  to  authorize  the  presumption  oi  at  bast  colorable  elec- 
tion or  appointment  State  y.  OarroU,  88  Conn.  449,  s.  c  9  Am.  U.  409,  427;  Wil- 
ooz  T.  Smith,  6  Wend.  231. 

-  Parafcraphs  8  and  18  belov.     C<mira,  1  Greenl.  Kv.  115,  g  92. 

'  The  English  rule,  embodied  in  GreenleaTs  statement,  allows  thij  cvlJonco  t  j  be 
oondimiYe  ia  fayor  of  th«  officer. 
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official  character,  as  against  liim  ;  and  evidence  that  he  was  recog- 
nized as  such  bv  the  other  party,  is  competent  and  sufficient, 
though  not  conclusive  evidence  thereof,  against  such  party. 

2.  Zegal  title.] — ^Where  legal  title  is  in  issue,  and  strict  proof 
is  required,  the  certificate  of  election  or  commission  coming 
from  the  proper  source,  is  presumptive  evidence  of  his  right  to 
the  office;^  out  it  is  only  matter  of  evidence,  and  its  exist- 
ence is  not  essential,  unless  made  so  by  statute.'  Thus,  if  the 
statute  simply  authorizes  a  judge  to  appoint  without  more,  proof 
of  writing,  is  not  necessary,  but  proof  of  an  oral  appointment  by 
some  open,  unequivocal  act,  is  sufficient,  and  the  subsequent  failure 
to  sign  an  order  entered  for  appointment  does  not  affect  the  title 
to  the  office.'  If  a  writing  exists,  however,  it  should  be  produced 
as  the  best  evidence,  or  should  be  accounted  for,  to  lay  a  founda- 
tion for  secondary  evidence,  in  cases  where  strict  proof  of  title  is 
required.  "Where  appointment  must  be  proved,  extrinsic  evi- 
dence is  inadmissible  to  show  that  Bobert,  the  officer  de  facto^ 
was  the  person  intended  to  be  appointed  by  the  name  of  William, 
used  in  the  commission.*  Production  of  a  certified  copy  of  the 
appointment  on  file  does  not  dispense  with  all  proof  of  authen- 
ticity of  the  ori^nal.'  If  the  statute  requires  a  written  oath  to 
be  filed,  the  taking  of  the  oath  cannot  be  proved  by  a  memoran- 
dum at  the  foot  of  the  commission,  "sworn  before  me,"  with 
date  and  signature  of  the  ma^strate.'  But  a  copy  of  the  oath 
duly  certified  by  the  officer  with  whom  it  was  duly  filed,  is  com- 
petent.'' Where  it  is  necessary  to  show  a  vacancy  to  justify  an 
appointment,  it  is  enough  to  show  that  the  office  was,  as  matter 
of  law,  vacated  by  a  prior  incumbent,  without  proving  that  there 
was  no  other  new  appointment.' 

3.  Contracts  in  afftoidl  oapaoity.'] — A  contract  made  by  a  pub- 
lic officer,  connected  with  a  subject  fairlv  within  the  scope  of  his 
authority,  is  presumed  to  have  been  made  in  his  official  capacity.' 
If  the  other  party  was  aware  of  his  official  character,  this  pre- 
sumption arises,  although  he  used  language  importing  a  personal 
promise,^  and  it  is  not  necessary  to  show  that  he  said  he  acted  as 


»  2  Dia  Mnn.  C.  807,  §  716,  a.  p. 
541 ;  Wood  y.  Peake,  8  Johns.  69. 


State  ex  reL  Leonard  v.  Sve«t,  27  Lik  Ana. 

'  Marbury  y.  Madison,  1  Oanch,  187 ;  People  ex  rd.  Babcock  y.  Mmray,  5  Hon, 
^2. 

'  Hoke  y.  Field,  10  Bosb,  144,  a.  o.  19  Am.  R.  58.  As  to  mode  of  proyins^  ap- 
pointment by  yote  of  municipal  body, — see  Ganniff  y.  Mayor,  dc  of  N  T.  4  £.  D. 
Smith,  480. 

*  Bench  y.  Otis,  26  Mich.  29. 

*  Curtis  y.  Fay,  87  Barb.  67. 

*  Halbeck  v.  Mayor,  Ac.  of  N.  Y.  10  Abb.  Pr.  489. 

'  Devoy  y.  Mayor,  Ac.  of  N.  Y.  86  Barb.  264,  a.  o.  22  How.  Pr.  226. 

*  Ganniff  y.  Mayor,  Ac.  of  N.  Y.  4  £.  D.  Smith,  480.  CompaN  Bandally.  Smit^ 
1  Den.  214. 

*  Parks  y.  Ross.  11  How.  XJ.  S.  862. 
"  Olney  y.  Wickes,  18  John  •.  127. 

f 
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offioer.^    The  qneetion  is  one  of  intent  and  credit,  with  a  strong 

5 resumption  against  personal  liability.  Where  he  contracts  un- 
er  private  seiS,  designating  himself  as  one  of  the  parties,  yet  if 
the  deed  appean  on  its  face  to  be  made  on  behalf  of  the  State, 
the  same  presumption  applies.'  In  an  action  against  a  pablic 
otBcer  on  a  contract  apparently  made  by  him  as  such,  it  is  not 
necessary  to  allege  that  he  had  authority  to  make  it,  for  his  mak- 
ing it  is  an  admission.*  But  if  the  statute  requires  his  contracts 
toT>e  in  writing,  and  makes  it  unlawful  to  contract  otherwise,  the 
other  party  cannot  recover , without  proof  of  such  a  contract,  or  at 
least  without  proving  part  performance  and  a  quantum  meruit^ 
The  government  is  not  bound  by  the  act  or  declaration  of  its 
officer  or  a^nt,  unless  it  manifestly  appear  that  he  acted  within  the 
scope  of  his  authority,  or  was  employed,  in  his  capacity  ajs  public 
agent,  to  do  the  act  or  make  the  declaration  for  it.* 

To  charge  him  personally  there  should  be  satisfactory  evi- 
dence of  an  absolute  engagement  to  be  personally  liable.^  Even 
if  his  anthorily  proves  void,  yet  if  he  acted  in  good  faith,  and 
within  his  instractions,  he  is  not  necessarily  personally  bound.'' 
When  it  is  sought  to  charge  him  individually  on  his  contract,  his 
communications  to  the  superior  branches  of  his  government,  and 
their  directions  to  him,  are  competent  in  his  favor  for  the  pur- 
pose of  showing  that  he  acted  as  such.*  He  may  recover  on  an 
apparently  personal  contract,  though  made  with  nis  official  addi- 
tion,— ^snch  as  a  bank  deposit,  in  his  own  name,  with  the  addition 
of  his  title, — ^unless  the  defendants  show  that  they  are  liable  to 
the  government.* 

4.  Acts  hy  part  of  hoard  or  hody.'] — In  cases  where,  by  law,** 
a  majority  of  a  board  or  body  **  may  act,  provided  all  the  members 
who  are  living  and  qualified,**  are  present  and  deliberate,  or  were 
duly  notified,  the  act  of  a  majority  of  the  officers  is  presumed  to 
have  been  upon  a  meeting  and  consultation  of  all.**  But  the 
presumption  may  be  rebutted.*^ 

1  Niehola  y.  Moody,  22  Barb.  611 ;  Holmea  t.  Brown,  18  Id.  699. 
'  Hodgson  T.  Dexter,  1  Cnuich,  346;  Streets  y.  Selden,  2  WaU.  187. 
«  Shelbyrille  y.  Shelby ville,  1  Mete.  (Ky.)64,  67. 

*  Clark  y.  United  States,  96  U.  S.  (6  Otto),  6H9. 

>  Whiteside  y.  United  States,  98  U.  S.  (I  Otto),  247;  and  see  Noble  y.  United 
States,  11  Ct  of  CI  608.    Compare  4  Abb.  New  Cas.  460. 

*  Parks  y.  Ross  (aboye),  ana  see  7  Opin.  of  Atty.-Gen.  88.  Compare  Paulding  y. 
Cooper,  10  Hun,  20. 

^  Hall  y.  Lauderdale,  46  N.  Y.  70. 

*  Bmgbam  y.  Cabbqt,  8  Dall.  19,  40. 

*  Swartwout  y.  Mecbanics*  Bank  of  K.  T.  6  Den.  566. 

>«  2  N.  Y.  B.  S.  666,  §  27;  Green  y.  MUIer,  6  Johns.  89.     Compare  Schnyler  r, 
Mardh,  87  Barb.  86a 

"  Where  the  statnte  number  was  yariable,  the  court  presumed  no  more  ofBoers 
"dian  the  lowest  number,  in  order  to  support  the  aet  of  the  majority  of  that  number. 
Jay  y.  Carthage,  48  Me.  858. 

"  People  4x  rd,  Kingsland  y.  Palmer,  62  N.  Y.  88;  People  «c  rd,  Kingaland  y. 
Bradley,  64  Barb.  228. 

"  Dooghty  y.  Hope,  8  Den.  249, 694 ;  IN.  Y.79.    A<1,  /ny-i./   ^  6'V 

"*  Doughty  y.  Hope  (aboye).  ^  / 
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5.  Demand  and  Notice,'] — A  demand  must  be  made  in  a  rea- 
sonable and  proper  manner ;  and  if  accompanied  bj  gross  rude- 
ness and  insult,  is  not  a  legal  demand ;  bnt  snch  misconduct  does 
not  justify  the  refusal  of  a  subsequent  proper  demand.^  Proof 
of  the  mailing  of  a  letter  to  a  public  officer  is  not  alone  sufficient 
evidence  of  notice  of  its  contents.^  Though,  together  with  slight 
evidence  of  actual  receipt,  it  may  be  sufficient. 

6.  Former  Judgments,'] — A  former  judgment  does  not  neces- 
sarily bind  the  officer  in  a  new  action,  unless  he  appeared  in  the 
same  capacity  in  both.'  Where  an  oflicer  sues  in  his  representa- 
tive capacity,  the  estoppel  created  bv  the  judgment  is  available  in 
favor  of  those  whom  ne  representea,  and  the  judgment  is  there- 
fore conclusive  against  him  when  they  put  it  in  evidence  in  their 
action  against  him.^ 

11.  Actions  by  Officebs. 

7.  Pleading  "by  officer  suing  as  siLch,] — ^In  an  action  by  a  pub- 
lic officer  in  his  official  capacity,  if  he  is  named  personally,  the 
pleading  must  indicate  that  he  sues  officially.  A  mere  addition 
of  his  title,  without  anythiujg  to  indicate  that  he  sues  as  such 
officer,  is  not  enough."  JBut  if  it  appears  from  the  title  or  the 
body  of  the  complaint  that  he  complains  as  officer,  a  cause  of 
action  accruing  to  him  in  his  official  capacity,  may  be  proved,^ 
even  though  it  arises  under  a  statute  authorizing  him  to  sue  on 
behalf  of  another  person  or  bod^,  and  there  is  not  express  allega- 
tion that  he  sues  for  their  benefit.'^  Unless  the  regular  legal  title 
is  directly  involved  in  the  action,  he  need  not  aver  the  mode  of 
acquiring  the  office,  but  ma^  prove  his  official  character  under  a 
general  Sle^tion  that  he  is,  and  was  at  the  times  in  question, 
such  officer.* 

8.  Proof  of  tiUeX] — An  officer  suing  for  moneys  or  property 
as  to  which  his  only  title  is  bv  virtue  of  his  office, — as  where  he 
sues  for  public  funds  which  he  is  to  administer, — must  show  a 
legal  title  to  the  office.^^  It  is  not  enough  that  he  is  an  officer  de 
facto.  According  to  the  English  doctrine,  however,  evidence 
that  he  was  acting  in  the  office  is  competent,  and  sufficient,  at 


^  Boydeo  ▼.  Barlze,  14  How.  U.  8.  576,  588. 

*  Huntley  v.  Whittier,  105  Mass.  8»1.  a.  c.  7  Am.  R.  686. 

*  See  Rathbone  y.  Hooney,  68  N.  Y.  468. 

^  People  ex  reL  Knnpp  y.  Reeder,  25  N.  Y.  802, 804. 

*  Thos,  "John  Coe,  Bnperrisor,"  t&c  in  the  title,  is  not  alone  enough.  Gonld  y. 
OIam,  19  Barb.  179.  But  commencing  the  complaint  as  "  the  complaint  of  John 
Doe,  as  supervisor,"  Ac.  is;  Smith  y.  Leyinns,  8  N.  Y.  472;  so  is  '*  John  Doe,  8nper> 
yisor,  Ac  complains."    Fowler  y.  Westervelt,  17  Abb.  Pr.  59,  a.  o.  40  Barb.  874. 

*  See  StUwell  y.  Carpenter,  2  Abb.  New  Cas.  240,  and  note. 
^  Griggs  y.  Grl^s,  66  Barb.  291,  800,  affi'd  in  66  N.  Y.  504. 

*  Kelly  T.  Breuaing,  83  Barb.  123,  affi'g  82  Id.  601. 
'  See  paragraphs  1  and  18. 

»  People  €9  rel,  Henry  y.  Noatrand,  46  N.  Y.  876,  882. 
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least,  to  go  to  the  jury  (especially  where  he  sues  a  private  per- 
son), trom  which  the  jury  may  infer  re^kr  leffal  title,  even 
although  the  title  is  pnt  in  issue.^  But  evidence  that  he  has  not 
taken  tne  oath  or  given  the  bond  required  by  law,  is  competent 
against  him.* 

9.  Process  as  supporting  a  cause  of  action^ — ^An  ofSicer  suing 
by  virtue  of  process  issued  to  him,  and  possession  under  it,  sui^ 
ficiently  proves  his  authority  under  it  by  producing  the  process, 
if  fair  on  its  face,*  and  need  not,  in  the  first  instance,  prove  the 
judgment  or  order  on  which  it  issued.^  But  the  defendant  mav 
impeach  the  process  for  want  of  jurisdiction,  and  if  he  does  this 
by  evidence,  the  officer  must  establish  the  jurisdiction  or  his  ac- 
tion fails. 

10.  Return^  adduced  in  Ms  oion  actum.'] — In  an  action  by  a 
public  officer,  f oxmded  on  his  own  official  acts, — as  where  a  sheriff 
sues  to  recover  goods  levied  on,*  or  to  recover  the  purchase  money 
of  land  sold  by  him, — ^his  own  return  is  competent  prima  facte 
evidence  in  his  favor.*  It  is  a  general  principle  that  the  certifi- 
cate of  an  officer,  when,  by  law,  evidence  for  others,  is  competent 
testimonj  for  himself,  provided  he  was  competent,  at  the  time  of 
making  it,  to  act  officially  in  the  matter.  Subsequently  acquired 
interest  does  not  affect  the  competency  of  the  certificate.^ 

11.  Action  for  enwlumentsJ] — ^In  his  action  for  salary  or 
other  emoluments  belonging  to  himself,  the  officer  sues  in  his 
individual  capacity,  and  nis  regular  legal  title  at  the  time  for 
which  he  claims  compensation,  is  in  issue  and  must  be  directly 
proved,*  except  where  he  sues  private  persons  for  services  which 
would  be  vahd  if  rendered  by  an  officer  defacio^  and  which  they 
have  accepted.*  Evidence  of  general  usage  may  be  competent  to 
show  the  measure  though  not  the  right  to  compensation.^  The 
official  audit  or  taxation  of  his  fees  by  the  proper  officers,  such 
as  a  board  of  supervisors,  having  jurisdiction,  is  conclusive.^^ 


>  McMahon  y.  Leonard,  6  Ho.  of  L.  Cas.  970 ;  Dexter  v.  Hay«8,  11  Irish  L.  N.  S. 
106,  affi*d  in  IS  Id.  22;  Radford  t.  Mclntoah,  8  T.  R.  es2 ;  Doe  d,  Bowley  r.  Barnes, 
8  Q.  B,  1087.  Having  dealt  with  the  officer  as  such,  deemed  an  admiUaion  of  hia 
tiU&     2  Whart  £y.  g^llSS. 

'  People  T.  Hopson,  1  Den.  579.    Per  Bbonson,  J. 

^  See  paragraph  19,  and  note. 

*  Earl  T.  (Simp,  16  Wend.  562;  Genrwater  t.  Brill,  63  N.  Y.  627;  Kelly  t.  Bren- 
ainff,  88  Barb.  128,  affi'g  82  Id.  601 ;  Dunlap  v.  Iliintln^,  2  Den.  643. 

»  Cornell  t.  Co<ik,  7  Cow.  810.    Co^*tra,  8  Pick.  897. 
'  Hjskill  T.  Girin,  7  Senr.  ^  Bawle,  869. 

*  McKoif  ht  T.  Lewis,  5  Barb.  681.  A  return,  contrary  to  Iho  fact,  if  it  has  been 
canceled  by  leave  of  the  court,  does  not  estop  him.  Barker  y.  Binninger,  14  N.  Y. 
270. 

*  People  ez  rd,  Morton  v.  Heman,  8  Abb.  Pr.  859  (Allen,  J.);  Dolon  r.  Mayor, 
Aa  of  IT  Y.  63  K  Y.  278. 

'  See  Sawyer  t.  Steele,  8  Wash.  C.  Ct.  464;  Hunter  y.  Chandler,  45  Mo.  462. 
»•  United  States  t.  Fillebrown,  7  Pet  28. 

"  Soporyisors  of  Onondaga  y.  Brigga,  2  Den.  26,  40;  but  compare  U.  S.  y.  Smith, 
1  Wood.  <fc  M.  ISL 
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12.  Plaintiffs 9  pleading J\ — ^In  an  action  against  a  ptiblic  ofB* 
eer,  for  a  wrong  not  involving  the  violation  of  anj  omcial  dntj 
he  or  his  predecessor  owed  to  plaintiff,  the  canse  of  action  may 
be  proved^  although  the  complaint  does  not  allege  that  he  was 
sucn  ofiScer,*  but  where  the  breach  of  such  a  duty  is  involved^ 
the  complaint  should  designate  him  as  such  officer,  and  aver  him 
to  be  such.^  But  an  allegation  that  he  collected  plaintifPs 
money  on  process,  need  not  add  that  he  received  it  as  such  offi- 
cer.^ Ana  even  where  defendant  is  not  sued  in  his  official 
capacity,  evidence  of  moneys  received  in  that  capacity  is  ad- 
missible/ 

13.  Plaintiff^i  proof  of  the  Oj^icial  character  of  Defendant 
or  hie  Deputy, '] — Tn  a  private  action  against  an  alleged  officer, 
parol  evidence  of  his  official  character  is  admissible,  notwith- 
standing there  is  a  record.*  And  evidence  that  he  assumed 
to  act  as  such  officer  in  the  matter  in  question,  is  conclusive 
against  him  as  an  estoppel.*  But  to  charge  him  with  responsi- 
brntv  for  a  deputv  or  other  subordinate,  the  apnointment  must 
be  snown,  either  by  producing  the  orimnal  on  file,^  or  by  evidence 
that  the  latter  acted  as  sucn  with  nis  knowledge  and  assent.* 
^Neither  the  appointment  of  the  deputy,  nor  his  relation  to  his 
principal,  can  be  proved  merely  by  his  acts,*  or  his  testimony  that 
ne  acted  as  such.^*  Evidence  that  the  subordinate  appointment 
is  irre^lar,  does  not  render  the  principal  or  appointing  officer 
liable  for  the  acts  of  the  subordinate  as  if  they  were  done  with- 
out authority,  provided  the  subordinate  was  an  officer  defaato}^ 

14.  Cause  d^  action?^ — The  burden  of  proving  affirmatively 
a  breach  of  omcial  duty  complained  of,  is  upon  the  plaintiff,  who 
must  show  every  fact  necessary  to  constitute  such  breach,  and 
without  it  damages  will  not  be  presumed."  To  charge  one  officer, 
the  court  will  not,  without  evidence,  presume  that  tne  precedent 
duty  of  another  officer  was  performed."    An  officer,  especially 


>  Curtis  T.  Fay,  %*l  Barb.  64;  Dennia  v.  Snell,  64  Id.  411. 

'  Formerly  it  was  held  that  if  title  was  aTerred  and  put  in  Issn^,  the  pleader 
might  be  held  to  prore  legal  title.  1  Greenl.  £y.  116,  §  02.  The  better  opinion 
nnder  the  new  procedure  is,  that  if  the  mode  of  acauiring  title  is  not  in  issue,  proof 
that  he  was  an  officer  defaeh  is  admissible  nnder  allegatioh  of  official  character. 

'  Armstrong  v.  Garrow,  6  Cow.  466. 

*  Walton  V.  tr.  8.  9  Wheat  661. 

*  Dean  t.  Gridley,  10  Wend.  264. 

*  1  Greenl  Ev.  Isth  ed.  246,  g  207;  Licter  y.  Priestly,  Whlghtw.  67;  Roao.  N.  P. 
70. 

*  Cnrtis  r.  Fay,  87  Barb.  64.  A  certified  c^py,  noless  made  eyldence  by  statute^ 
is  inadroiBsible  for  this  purpose,  without  excusing  the  absence  of  the  original.    n>. 

*  Boardman  v.  Halliday,  10  Pnige,  223,  280 ;  Spragne  v.  Brown,  40  Wis.  612. 

*  Meyer  v.  Bishop,  27  N.  J.  Eq.  141.     Contra,  Briggs  r.  Taylor,  86  Vt  67,  67. 
"  Curtis  T.  Fay,  87  Barb,  67. 

"  Hamlin  r.  IJlngroan,  6  Lans.  61.     Cbn/ra,  Cnmmings  v.  Gark,  16  Vt.  693. 

"  Craig  y.  Adair,  22  Ga.  878. 

^  Id.    The  presumption  in  faror  of  official  acts  la  not  to  be  pressed  too  fitr. 
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when  acting  under  the  eanotion  of  an  oath,  or  in  whom  goyem- 
ment  repoBCB  tmst,  is  preanmed  to  haye  done  his  duty  until  the 
contrary  be  proyed ;  and  this  principle  applies  in  f ayor  of  the 
officer  as  well  as  in  fayor  of  strangers.^  And  when  an  officer  is 
charged  with  frand  or  conspiracy  in  the  discharge  of  his  duties, 
the  presumption  of  innocence  is  strong  in  his  rayor,  but  it  niay 
be  oyercome  by  eyidence  of  other  similar  delinquencies.'  Tx) 
charge  an  officer  with  neglect  to  execute  process,  the  plaintiff 
cannot  rely  on  the  rule  that  process  yalid  on  its  face,  &c.,  is  a 
protection.  The  officer  is  not  bound  to  act,  if  the  process  or 
judCTient  is  yoid  for  want  of  jurisdiction.^  The  admissions  and 
dechu^tions  of  a  subordinate,  who  was  not  the  general  agent  and 
representatiye  of  the  defendant,  are  not  competent  against  the 
defendant,  unless  within  his  authority,^  or  part  of  the  res  aestm. 
It  is  not  enough  that  they  were  made  before  his  term  expired,'  nor 
that  they  were  against  interest,  and  he  has  subsequently  died.^ 

The  acts  of  a  public  officer,  on  public  matters  within  his 
jarisdiction,  and  where  he  has  a  discretion,  are  presumed  legal, 
till  shown  to  haye  been  unjustifiable.  This  presumption  ayails 
in  his  own  layer  when  he  is  sued.^  To  sustain  a  priyate  action 
against  him,  it  must  be  shown  that  he  exercised  the  power  con- 
fided to  him  in  a  case  without  his  jurisdiction,  or  in  a  manner 
not  confided  to  him,  as  with  malice,  cruelty,  or  willful  oppres- 
sion.^   In  case  of  a  judicial  officer  malice  is  not  enough.* 

15.  Returny  as  evidence  Against  the  officer.'^ — ^As  against  the 
officer,  and  those  claiming  m  priyity  with  nim,  his  return^ 
is  conclusiye  ^  as  to  his  acts  ^  stated  in  it,  within  the  scope  of 
his  duty,  as  eyidence  in  fayor  of  parties  who  claim  an  interest  or 


When  invoked  in  lien  of  direct  eyidence,  it  cunnot  eerre  as  %  snbstitnte  for  all  other 
evidence  of  ao  independent  and  material  fact.  It  aids  general  evidence  by  dispena- 
Sng  with  proof  o€  material  cironmstunoee  and  incident^  United  States  v.  Boss,  02 
U.  S.  (Otto).  881,  286. 

1  Hickman  v.  Bjffman,  Hard.  (Ky.)  848.  Tbiu,  the  fact  that  a  aheciff  mads  a 
levy,  ifl  preaamed  in  support  of  his  justification  under  prooeoa.  Hartwell  v.  Rout,  19 
Johna  846. 

'  Bottomley  v.  U.  S.  1  Story  0.  Ot  1^%.  As  to  evidenoe  of  motives,  see  Gregory 
V.  Brooks,  87  Conn.  866 ;  Moran  v.  MoCleams,  4  Lans.  288 ;  ^V  likes  v.  Dimnnim,  7 
How.  U.  S.  89. 

*  Ck>niell  V.  Barnes,  7  Hill,  86 ;  Housh  v.  People,  76  HL  487. 

*  Green  v.  Town  of  Woodhury.  48  Vt  6. 

*  Bargess  v.  Wareham,  7  Gray  (Masa.)  846. 

*  Lawrence  v.  Kimball,  1  Mete.  (Mass.)  624. 

*  It  rests  not  merely  on  the  preanmption  cf  Innoeenoe,  hot  also  on  grounds  of 
pnblic  policy.     Wilkes  v.  Diiwman,  7  How.  U.  S.  180. 

*  Lange  v.  Benedict,  8  Hun,  86ft.  affi'd  in  78  N.  Y.  12. 

^^  And  the  principle  extendi  to  his  indorsement  upon  an  execution,  of  the  time  of 
Ha  receipt.  Williams  v.  Lowndes,  1  Hall,  679.  So  also  of  a  deputy's  return,  offered 
in  evidence  a^tnst  the  sberiffl  Sheldon  v.  Payne,  7  N.  Y.  468.  That  the  power  to 
setum  is  a  common-law  power,  see  MoGuiloug^  v.  Conimonw.  67  Penn.  St.  80. 

"  Sheldon  v.  Payne  (above) 

"  See  bplahn  v.  GlUeapia,  48  Ind.  8i)7. 
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right  tinder  the  return;*  and  when  thus  conclnfiive,  not  even, 
the  oflScer,*  or  his  deputy,"  can  testify  in  contradiction  to  it. 
But  returning  that  the  goods  were  taken  as  property  of  A.  does 
not  estop  him  from  showing  that  they  were  not  in  fact  A.'b 
property,*  or  that  plaintiff  is  not  entitled  to  the  proceeds.'  And 
ne  may  prove  other  facts  relevant  to  his  def ense,  which  were  not 
included  in  nor  contradicted  by  his  return.' 

The  plaintiff,  although  suin^  on  a  return,  may  contradict  it, 
for  instance,  by  denying  that  the  acts  were  done  by  his  special 
direction.' 

When  the  return  is  adduced  in  evidence  by  one  not  deriving 
any  right  or  interest  under  it, — as,  for  instance,  when  one  sues 
for  an  alleged  wrongful  levy, — it  is  a  mere  admission,  and  only 
prima  faoie  evidence  agamst  the  officer.*  When  adduced  in 
evidence  by  the  officer  himself  in  his  own  defense,  whether  in  a 
direct  action  for  a  false  return,  or  in  an  action  for  breach  of  duty, 
it  is  not  conclusive  in  his  favor.*  And  it  is  evidence  in  his  favor 
only  of  such  official  acts  as  he  is  by  it  required  to  perform,  and 
not  of  matters  stated  as  an  excuse  for  their  non-performance.^^ 

The  return  which  is  conclusive  against  the  officer  is  not  simply 
his  indorsement  upon  the  process,  but  it  is  the  actual  placing  of 
it  in  the  office  from  which  it  is  issued,  dntil  then  he  may  change 
the  indorsement,  and  afterwards  only  by  permission  of  the  court." 
A  return  or  indorsement  made  by  him  is,  though  not  filed,  com- 
petent against  him  as  an  admission,  and,  if  made  in  pursuance  of 
his  duty,  is  competent  in  his  favor,^  even  though  made  after  suit 
is  brought." 

16.  Public  action  for  refusing  to  serve.'] — ^In  a  prosecution  on 
behalf  of  the  public,  for  refusing  to  accept  office,  or  to  continue 
its  exercise,  tne  best  evidence  of  appomtment  must   be  pro- 


'  As,  for  instance,  the  plaintiff,  in  an  action  agaiost  a  sheriff  for  a  false  retam ;  or 
an  action  for  not  paying  over.  Sheldon  t.  Payne  (aboye);  Armstrong  y.  Qarroyr,  6 
Cow.  465.  ^ 

'  Freeman  on  Ex.  §  S64,  n.  8. 

•  Sheld'  'n  v.  Payne  (above). 

^  Hopkioa  v.  Cliandler,  17  N.  J.  L.  (2  Harr.)  299. 
•Id. 

*  Evans  y.  Davis,  8  B.  Monr.  (Ey.)  846 ;  Freem.  on  J.  g  866. 
'  Townsend  v.  Olin,  6  Wend.  2u7. 

•  Baker  v.  McDuflfie,  28  Wend.  291  (NBLSON.Ch.  J.);  Boynton  v.  Willard,  10  Pick. 
166.    This  distinction  rests  on  sound  principles  and  the  highest  N.  Y.  anthoritj.     it 
is  not  noticed  by  W^harton,  who  gives  connioting  rules  (2  Whart.  £y.  $»§  8S8a,  837. 
1166) ;  nor  by  Freeman  on  Ex.  §  866.  who  regards  the  officer  as  always  concluded. 
ISee  also  BuUis  V.Montgomery,  60  N.  Y.  362,  reVg  in  part,  8  Lans.  206. 

*  Whitehead  y.  Eeyes,  8  Allen,  495,  s.  o.  1  Am.  L.  Reg.  N.  S.  471,  and  noto  by 
Redfield. 

'<>  Browning  y.  Hanford,  6  Den.  686.  rev'g  7  Hill,  120 ;  and  see  Splahn  v.  Gillespie, 
48  Ind.  897,  affi'g  1  Wils.  228.     C<mtra,  Freeman  on  Ex.  g  866. 

"  Nelson  v.  Cook,  19  111.  440,466;  and  see  Barker  v.  Binninger,  14  N.  Y.  27a 
But  once  made,  it  may  relate  back  to  ihu  return  day.  Armstrong  v.  Garrow,  6  Cow. 
466. 

"  Glover  v.  Whittenhall,  2  Den.  638. 
^     ^  Bechstditt  y.  Sammia,  10  Huu.  686. 
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dnced ;  ^  and  it  is  not  enough  to  prove  that  defendant  was  an 
officer  de  facto? 

17.  Pleading  hy  officer  defendant:] — By  the  New  York  stat- 
ate,'  in  every  action  against  a  pnblic  officer  for  his  official  acts, 
thongh  not  in  actions  for  nonfeasance/  the  defendant  may  give 
special  matter  in  evidence,  under  the  general  issue,  without  no- 
tice«  When  he  pleads  his  justification,  however,  he  must  do  so 
strictly.' 

18.  Defendants  proof  of  official  character  in  justijication. — 
If  defendant,  justifying  as  an  officer,  produces  the  record  of  his 
appointment  by  an  authority  having  apparent  jurisdiction,  this 
is  conclusive  ;  •  and  if  there  be  no  writing  and  none  required  by 
law,  parol  evidence  is  competent  to  prove  the  appomtment.^ 
But  ne  need  not  prove  that  the  appointing  power  was  de  jure.* 
Whether  evidence  that  he  himseli  was  an  officer  de  facto  is 
enough,  is  disputed.* 

19.  Process  as  a  protection  to  defendant.'] — ^Where  the  per- 
son against  whom,  or  whose  property,  process,"*  or  a  warrant,"  or 
order,"  has  been  issued  by  any  tribunal  or  official  body  having 
jurisdiction  of  the  subject,  sues  the  officer  for  executing  it,^'  the 
process,  if  fair  on  its  f ace,^^  is  a  protection,  and  it  is  not  necessary 


>  Per  Sataoi.  Cb.  J.,  Dean  t.  Gridlej,  10  Wend.  2M. 

*  Bentley  ▼.  Pbelps,  27  Barb.  624.    b.  p.  Greea  y.  Burke,  28  Wend.  490. 
»2R.  a  868,  g  16. 

*  Faircbild  t.  Caae,  24  Wend.  880 ;  Penons  v.  Parker,  8  Bflrb.  249. 

*  Lawton  t.  Erwin,  9  Wend.  288;  Dennis  t.  Snell,  64  Barb.  441.  So  far  as  the 
latter  case  bolds  that  new  malter  proved,  tbonsb  not  pleaded,  to  avoid  new  matter  in 
the  answer,  cannot  be  met  by  new  matter  not  in  the  answer,  it  is  perhaps  of  donbtfiil 
aomidnesa. 

*  Wood  v.  Peake,  8  Johns.  69 ;  State  ex  reL  Leonard  v.  Sweet,  27  La.  Ann.  641. 

*  Hoke  V.  Field,  10  Bush  rSy.)  144. 

*  Stevens  v.  Kewoomb,  4  Don.  487. 

*  Three  roles  are  asserted  on  this  point:  1.  That  he  must  aver  and  prove  that  he 
was  legally  an  officer,  duly  elected  or  appointed  and  qualified  to  act  (C^onovcr  v. 
Devlin,  15  How.  Pr.  478,  and  cases  cited).  2.  That  he  most  nt  least  show  color  of 
elecdan  or  appointment  from  competent  aothority  (State  v.  Carroll,  88  Coon.  449,  s.  o. 
9  Am.  R.  409);  and  that  this  is  prima  faeie  fiufficient  for  the  protection  of  an  officer 
«b/a£/o  (Willis  V.  Sproule,  18  Knn.  267).  8.  That  he  may  prima  faeie  establish  his 
official  character  by  proof  of  general  reputation,  and  that  he  actecl  as  such  officer  (1 
Dill.  M.  C.  296,  note,  and  cases  cited ;  Oolton  v.  Beardsley,  88  Barb.  29)  in  other 
matters  besides  those  in  question  (Hutehings  v.  Van  Bokkelen,  84  Me.  1:^6). 

»  SavaoMi]  V.  Houghton,  6  Wend.  170,  180;  Parker  v.  Waldrod,  16  Id.  514. 

»  Chegaray  v.  Jenkins.  6  N.  Y.  878,  880. 

"  Erskine  v.  Hohnback,  14  Wall  618.  If  the  proceedings  and  order  of  a  board  of 
public  officers,  such  as  a  board  of  health,  are  relied  on  as  a  justification  in  an  act 
whicli,  if  without  such  justification,  is  a  serious  wrong,  strict  proof  of  the  proceedings 
may  be  required.  Meeker  v.  Van  Benaselaer,  16  Wend  897.  Compare  Chap.  Ill, 
paragraphs  66-65. 

^*  The  rule  is  the  same  as  against  voluntary  assignees,  who  become  such  after  a 
levv.     Heath  v.  Westervelt,  2  Sandf.  110. 

^*  What  is  requisite  to  make  it  fair  on  its  face  within  the  rule,  see,  ds  to  direction, 
Ruasell  v.  Hubbard,  6  Barb.  664;  name  of  party,  Famham  v.  Hildreth,  32  Id.  277, 
281;  1  Abb,  New  Cos.  309;  alterations,  Wattles  v.  Marsh,  6  Cow.  176;  amendable 
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to  give  other  evidence  of  jurisdiction  of  tke  person  tliaxi  the  pro* 
dnction  of  the  process  or  order.^  If  process  or  a  warrant  signed 
by  public  officers,  and  j>rodaced  as  a  justification,  lack  their  offi- 
cial additions,  parol  evidence  is  competent  to  show  that  they 
actualljr  held  the  offices  b^  virtue  oi  which  thev  acted.  And 
where  juriBdiction  may  be  impeached,  it  will  usuallv  be  enough, 
for  the  purpose  of  protecting  the  officer,  to  show  that  the  juris- 
dictional facts  were  duly  alleged  in  the  application,'  unless  the 
officer  was  the  applicant ;'  and  that  the  process  was  issued  by  a 
person  de  facto^  and  with  color  of  title,  a  magistrate  such  as  has 
jurisdiction.*  The  process,  even  though  it  may  not  justify  the 
taking,  may  be  adzmssible  in  mitigation,  to  justify  the  entrjr  for 
the  purpose  of  taking.*  Where  the  act  is  sought  to  be  justified 
by  instructions  from  the  head  of  an  executive  department,  the 
court  may  presume  in  the  officer's  favor  that  the  proper  direc- 
tion was  given  by  the  chief  executive.  If  the  officer  is  sued  for 
an  act  of  subordinates^  performance  of  which  the  facts  show 
it  to  have  been  his  duty  to  direct,  the  eourt  may  presume  in  his 
favor  that  the  necessary  request  was  duly  given.' 

Where  a  third  person  sues  the  officer  for  enforcing  against 
him  process,  or  a  warrant  or  order  &^inst  another,  the  officer 
must  produce  the  judgment,  or  other  ^undation  of  tbe  process.* 
The  process  itself,  and  the  record  of  the  judgment  or  decree,  if 
any,  on  which  it  was  issued,  are  primair  evidence ;  and  unless 
a  foundation  for  secondary  evidence  is  laid,  they  cannot  be  proved 
by  testimony  to  their  contents,^  nor  to  an  admission  of  their  exist- 
enoe  by  the  adverse  party.* 


delSMsti,  seal,  eco.,  Dominiok  t.  Eacker,  8  Barb.  17 ;  completeoew,  Frell  y.  McDooald 
h  EanB.  426;  process /um;A»  officio^  State  y.  Qaeen,  66  N.  G.  616. 

1  XJiiless,  perhaps,  where  he  was  the  actor  in  promoting  the  illegal  prooaedin£s 
Leachman  y.  Uoagherty,  81  IlL  824.  As  to  neoeaslty  of  retarn,  see  2  FhiL  £y.  bj 
£dw.  866;  Sheldon  y.  Van  Bnskirk,  2  N.  Y.  478,476 ;  but  it  ia^  it  seams,  onnaoeasary 
Id. ;  sipmatnre  essential,  Barbydt  y.  Yslk,  12  Wend.  148. 

<  Whitney  ▼.  Shnfeldt,  1  Den.  692. 

'  An  officer  justifying  under  a  summarj  proceeding  in  his  fayx>r,  taken  by  an  ia 
ferior  magistrate  who  was  only  authoriaed  to  act  on  complaint  of  a  particcdar  officer; 
must  show  that  he  waa  such  officer.  And  plaintiff  may  proye  that  he  was  not 
Walker  y.  Moseley,  6  Den.  102.. 

«  Weeks  y.  Ellis,  2  Barb.  820;  Wilcox  y.  Smithy  6  Wend.  288. 

«  Parker  y.  Waldrod*  16  Wend.  614;  Paine  y.  Farr,  118  Mass.  74;  WUooz  t 
Jackson.  18  Pet.  498. 

•  RanUn  y.  Hoyt,  4  How.  U.  8.  827,  886. 

^Parker  y.  Waldrod,  16  Wend.  614;  Janasn  y.  Acker,  23  Id.  480.  And  if  he 
leiaes  under  an  attachment,  he  must  show  the  attacdiment  regularly  issued.  Koble 
T.  Holmes,  6  Hill,  194. 

"  Stebbins  y.  Cooper,  4  Den  191. 

*  Per  Xbompsoh,  J.,  janiwr  y.  Jdiffi^  6  Johns.  9l 


OHAPTEE  IX. 

ACTIONS  BT.  AGAINST,  OR  BETWEEN  PARTNERS. 


L  Acnon  wr  Paetheul 

1.  Allegation  of  partDenhip. 

2  Proof  of  pwrtnerahip. 

8.  hmol  endenoe  to  Tarj  the  oontnct 

sued  on. 
i.  firm  books  as  evidence  in  fkror  of 

the  nnn. 
6.  PeeUrationfl. 

6.  Defendant's  eridanee. 

7.  Matter  in  abatement. 

n.  Asefnojn  AQASxtn  PjATKiBa. 

8.  Allegation  of  partnership. 

9.  Proof  of  partoership. 

10.  Best  and  secondary  eridence. 

11.  Indirect  erideDce  of  partnerdiip. 

12.  Holding  ont  to  the  public. 

12.  Representations  to  particular  cred- 
itor. 

14.  AdmiesionB   SDd    declsrattons    to 

prove  partnership. 

15.  Hearsay. 

16.  Ownership. 

17.  Dormant  and  secret  partners. 

18.  Community  of  profits;  the  common 

law  rule. 

19.  ^  the  En^liah  rule. 

20.  ETidence,  in  respect  to  date. 

21.  Assumption  of  aebts  by  inooming 

partner. 

22.  Variance  as  to  iSke  number  of  part- 

ners. 
28.  Presumption  of  partner's  authority. 

24.  Evidence  as  to  the  scope  of  the  busi- 

ness, Ac 

25.  Endeoce  of  e3q[>ress  authority. 

26.  Question  to  whom  credit  was  given. 

27.  Parol  evidence  to  charge  firm  on 

individual  signature. 

28.  —  on  deed. 

29.  Evidence  of  ratification. 


IL  Aonom  AGAiKST  Parthzbs— oonlimMd 

80.  Evidence  of  deceit  or  firand. 

81.  Evidence  of  other  torts. 

82.  Admissions  and  declarations  of  a 

partner. 
88.  Acts,  admissions,  Ac,  after  disso- 
lution. 

84.  Niftice. 

85.  Defendant's  evidence  to  disprove 

partnership. 

86.  Proof  of  a  limited  partnership. 

87.  Hatter  in  abatement. 

88.  Evidence  of  known  wont  of  author- 

ity. 

89.  IVansactions  in  the  interest  of  one 

partner. 

40.  Burden  of  proving  dissolution  and 

notice. 

41.  Mode  of  proving  dissolution. 

42.  — notice. 

HI.  RuuM  PBODUAa  TO  sunviviMO  Paet- 

IIBES. 

48.  Actions  by  survivor. 

44.  Actions  against  survivor. 

45.  Actions  against  representatives  of 

dooeased  partner. 

ly.    AOTIONS  StTWRN  PAETinBES. 

46.  Allegation  and  burden  of  proof  of 

partnership. 

47.  Proof  of  partnership. 

48.  Order  of  proot 

49.  Evidence  of  firm  and  individual 

transactions. 

60.  Title  to  real  property. 

61.  Evidence  to  charge  member  with 

assets. 
52.  Evidence  to  credit  member  wi:h 

payment  of  share. 
58.  Partnership  books,  Ac,  as  evidence. 
54.  Evidence  of  voluntary  settlement. 


I.  AonoNB  BY  Partners. 

1.  Allegation  q^ partnership.] — An  allegation  of  partnership 
between  plaintifiB  is  unnecessary  in  their  complaint,  nnless  their 
right  of  action  depends  on  the  partnership.  When  a  joint  owner- 
ship or  joint  contract  will  enable  them  to  recover,  it  is  no  objec- 
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tion  to  the  complaint  that  the  partnership  is  not  pleaded.^  If 
plaintifiEs  allege  their  partnership,  it  is  well  to  be  prepared  to  prove 
it,'  unless  admitted ;  and  a  general  denial  is  notanadmission,  but 
puts  the  allegation  in  issue.' 

2.  Proof  of  partnerahip.l — ^Partners  in  a  general  partnership, 
suing  as  such,  may  prove  tneir  partnership  by  the  testimony  of  a 
•partner,*  or  by  that  of  a  witness  who  has  done  business  with 
them,*  or  for  them, — ^as  a  clerk,  for  instance  ;• — and  a  witness  who 
knows  that  they  have  done  business  as  such,  at  the  time  in  ques- 
tion, or  other  times  reasonably  proximate,^  may  testify  directly 
to  the  fact  that  they  were  partners,  subject,  of  course,  to  cross- 
examination  as  to  the  details.®    If  he  cannot  testify  that  they 
were  partners,  he  should  not  be  allowed  to  state  his  opinion. 
The  facts  being  brought  out,  the  question  of  partnership  or  no 
partnership  between  juaintifiEs  is  one  of  law  for  the  court."    Evi- 
dence that  the  plaintiffs  represented  themselves  to  be  partners, — 
as,  for  instance,  where  one  introduced  the  other  to  witness  as  his 
partner,— is  competent,  for  partnership  may  be  proved,  even  in 
favor  of  the  partners,  by  the  acts  and  declarations  of  all,^  but  the 
declarations  of  one  partner,  or  the  testimony  of  a  witness  whose 
only  information  is  by  such  declaration  or  hearsay,  is  not  alone 
enough.     PlaintiflEs  have  the  means  of  proving  their  own  part- 
nership ;  and,  where  the  fact  is  material,  may  oe  held  to  strict 
proof."    If  a  written  contract  sued  on  runs  to  the  plaintiffs  in  a 
firm  style,  its  production  is  Bu^ox&ni  prima  facie  evidence  of  the 
existence  of  a  partnership,  as  against  defendants  who  have  signed 
or  indorsed  it,^  but  unless  it  is  admitted  that  the  plaintiffs  com- 
posed the  firm,  they  must  give  some  evidence  of  tiie  fact  beside 
that  afforded  bv  tne  correspondence  of  surnames  and  their  pro- 
duction of  the  instrument  sued  on.^    Articles  of  copartnersnip, 
even  if  shown  to  exist,  need  not  be'  produced,  unless  some  ques- 
tion is  made  as  to  their  contents  or  scope. 

3.  Parol  evidence  to  vary  the  contra^  sued  on,'] — ^Where  part- 


>  Loper  ▼.  Welch,  8  Dner,  644. 

•  Cooper  T.  Cuates,  21  Wall.  105;  Millerd  y.  Thoni,  66  N.  Y.  404. 

>  Fetz  y.  Clark,  1  Minn.  217.  The  fact  of  partnerahlp,  thoog^h  it  may  not  he  nuu 
terial  in  the  sense  of  being  essential  to  a  recoyery  (Oecbs  y.  Cook,  8  Dner,  161),  may 
he  material  to  c  set  off,  dc,  a^d  as  Isying  a  foandation  for  admitting  eyidenoe  of  the 
acts  and  declarations  of  one  Blnintiff  for  or  against  hotli. 

^  See  Gates  y.  Manny,  14  Minn.  21. 

•  Gilbert  y.  Whidden,  20  Me.  868. 

•  McGregor  y.  Cleyeland,  6  Wend.  4Y6. 
V  See  Gilbert  y.  Whidden  (oboye). 

•  Grew  y.  Walker,  17  Ala.  824. 

•  Id  As  to  preying  partnership  under  foreign  law,  see  BarrowB  t.  Downs,  9  B.  I, 
446,  a.  c.  11  Am.  R.  288 ;  and  pp.  22,  23.  and  86  of  this  yol. 

i<>  Gilbert  y.  Whidden,  20  Me.  868.     Contra,  Lockridge  t.  Wilson,  1  Mo.  66a 

"  McGregor  y.  Cleyeland  (ahoye). 

>»  Griener  v.  Ulerey,  20  Iowa.  266. 

^  McGregor  y.  CleVehuid,  6  Wend.  476 ;  Barnes  y.  Elmhinger,  1  Wise.  66. 
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ners  sue  on  a  simple  contract  made  with  a  member  of  the  firm  in 
his  own  name,  they  may  show  by  parol  that  the  contract  was 
made  bj  him  for  tne  firm.^  The  fact  that  it  was  made  in  his 
name  throws  on  them  the  burden  of  doing  so.  Evidence  that 
the  consideration  proceeded  from  the  firm  assets,  is  not  alone 
enongh.^  A  sealed  instrument  cannot  be  thus  varied  by  parol ; 
even  a  partner  who  became  such  subsequent  to  the  contract,  can- 
not sue  thereon,*  imless  upon  evidence  that  he  has  been  recog- 
nized as  a  joint  contractor  by  the  other  party  .^  But  if  the  sealed 
contract  is  made  in  the  name  of  the  firm  or  all  the  partners,  evi- 
dence that  the  one  who  signed  and  sealed  had  authority  from  the 
others  to  do  so,  need  not  be  proved  for  the  purpose  of  sustaining 
their  action.*^ 

4.  Firm  hooks  as  evidence  in  favor  of  the  firm,"] — Wliere  the 
books  of  a  party  are  competent  in  his  own  favor,*  the  books  of  a 
firm  are  equally  so  in  their  favor,  upon  the  same  conditions, 
but  in  those  States  where  the  suppletory  oath  of  the  party  is 
requisite,  the  partner  who  made  the  entries  must  be  called  for 
the  purpose,  unless  he  is  dead  or  has  gone  beyond  jurisdiction.'' 

6.  Dedarations.'] — Evidence  of  the  declarations  of  the  part- 
ners is  not  competent  in  favor  of  the  firm,  except  to  establish  the 
fact  of  partnership,  or  under  the  rule  of  res  geatce^  or  on  other 
grounds  of  competency  common  to  the  declarations  of  other 
classes  of  parties.* 

6.  Defendanfa  evidenceJ] — PlaintifEs*  allegation  that  they 
were  partners  is  conclusive  on  them  so  far  as  to  render  evidence 
of  the  admissions  and  declarations  of  either  of  them,  made 
while  he  sustained  that  relation,*  competent  against  all,  and 
under  this  rule,  the  declaration  of  one,  that  the  cause  of  action 
was  exclusively  his  own,  is  competent  against  the  others.^  An 
entry  in  partnership  books  is  not,  even  a^inst  a  member,  conclu- 
sive evidence  that  the  transaction  was  a  firm  transaction.^ 

7.  Matter  in  abatement'] — An  allegation  of  the  non-joinder 
of  copartners  as  plaintifiEs  is  sustained  by  proof  that  some  of  those 


>  Cooke  Y.  8eelT,  %  Exch.  746 ;  a.  p.  Coleman  y.  First  Nat.  Bk.  5S  N.  Y.  888,  891. 

*  See  Townaeod  y.  Hubbard,  4  Hill,  861 ;  Brigga  y.  Partridge,  64  N.  Y.  862. 
'Daffy.  Gardner,  7  Lane.  166. 

^  Compare  Cramer  t.  Metz,  67  N.  Y.  659. 

*  Gates  y.  Graham,  12  Wend.  68. 

*  Vosburgh  y.  Thayer,  12  Johns.  461 ;  Tomlinson  y.  Borst,  80  Barb.  42 ;  Stroud 
T.  Tllton,  4  Abb.  Ct  App.  Dec.  824 ;  2  Phil  £y.  870,  note  108. 

**  New  Hayen  Co.  y.  Goodwin,  42  Conn.  280. 

*  Crouose  y.  Fitch,  1  Abb.  Ct  App.  Dec.  476. 

*  A  statement  by  one,  who  became  partner  after  the  cause  of  action  arose,  is  not 
eridence  against  bis  copartner  who  sues  on  it  Tunley  y.  Eyans,  2  D.  A  L.  747 ; 
Koso.  N.  P.  76. 

*'  Lucas  y.  De  la  Cour,  1  If .  A  S.  249 ;  especially  if  part  of  the  ret  ffettce,  Atherton 
y.  niton,  44  N.  H.  462,  468.  As  to  the  effect  of  such  eyidence,  see  p.  186  of  this 
ToLnote2. 

"  Langton  y.  Hnghet,  107  Mass.  272.    Compare  Famer  y.  Tomer,  1  Iowa,  68. 
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alleged  were  copartners ;  and  the  feilnre  to  prove  that  others  were 
is  matter  of  variance,  to  be  disregarded  unless  defendant  is  prei- 
ndiced.^  Under  the  new  procedure,  a  dormant  partner,  althongn 
one  of  the  real  parties  in  mterest,  should  not  be  held  a  necessary 
co-plaintiff;'  and  evidence  showing  that  the  partners  who  sue 
are  "  tmstees  of  an  express  trust "  for  him,  within  the  statute,* 
clearlv  dispenses  with  the  necessity  of  joining  him.  So  also 
would  evidence  that  the  contract  was  taKen  in  the  name  of  a 
part  of  the  firm  by  assent  of  the  others.*  Neither  evidence  that 
a  third  person  employed  by  plaintiffs  has  an  interest  in  the  proffts 
and  therefore  in  the  recovery,'  nor  the  fact  that  he  was  a  nom- 
inal partner,  under  a  stipulation  that  he  was  to  have  no  interest, 
but  to  receive  wages  or  a  salary  only,*  is  enough  to  prove  him  a 
partner.''  If  the  existence  of  a  partner  who  is  not  joined,  does 
not  appear  in  the  complaint  nor  m  the  answer,  evidence  of  the 
fact  is  not  groimd  for  dismissing  the  complaint.* 

n.  AonONS  AGA1K8T  PaBTNEBS. 

8.  Allegation  of  partnership.'] — ^If  it  is  substantially  alleged 
in  the  complaint  tnat  the  defendants  contracted  as  partners,  the 
fact  of  partnership  will  be  put  in  issue  by  a  general  denial,* 
though  not  by  a  oenial  of  the  contract  alleged.^  Under  a  gen- 
eral allegation  of  partnership,  plaintiff  may  prove  a  supposed 
special  partnership  under  the  statute,  and  the  violations  of  the 
statute  relied  on  as  rendering  the  defendant  liable  as  general 
partner.*^  Where  a  joint  liabiJity  appears  on  the  face  of  the  con- 
tract, a  partnership  need  neither  be  alleged  nor  proved  ;  **  and  the 
chief  effect  of  alleging  and  proving  it,  is  to  open  the  way  for 
admitting  more  freely  the  acts  and  declarations  of  one  psa*tner 
against  the  others.'* 

9.  Proof  of  partnership.'] — ^Plaintiffs  may  prove  defendant's 
partnership  in  the  same  way  in  which,  as  above  stated,  plaintiffs 

>  See  Fowler  r.  Atlantic  Mnt  Tna.  Co.  8  Bosw.  832,  844.    Compare  paragnph  87. 

*  This  was  the  common  law  rule,  but  the  contrary  was  held  in.  Secor  v.  Keller,  4 
Doer,  419.  The  soundness  of  this  case  is  doabtful  muier  the  Code,  as  amended  in  1 861. 
Bee  MoaVs  Van  i^ant  PI.  90, 118.  The  better  opinion  is  that  the  partaership  relation 
is  itself  soffident  eyidence  of  a  tmst.    See  also  Chew  y.  Brumagem,  18  Wall  497. 

»  N.  Y.  Code  av.  Pro.  §  469. 

*  Mynderse  y.  Snook,  1  Lans.  488. 

»  Lewis  y.  Greider,  61  N.  Y.  231,  affTg  49  Barb.  606. 

*  Beudel  y.  Hettrick,  86  Snper.  Ct  (3  J.  A  S.)  406. 

^  Compare  paragraphs  11  to  19.  See  Law  y.  Cross,  I  Black,  637.  Declarations 
of  the  omitted  one  are  not  competent  to  proye  the  partnership.  McFadyen  y.  Har- 
rington, 67  N.  C.  29. 

'  Dickinson  y.  Yanderpoel,  2  Hmi,  626. 

*  See  paragraph  1. 

^^  Anable  y.  Conklin,  26  N.  Y.  470,  affi'g  16  Abb.  Vr.  286.  Compare  Oechs  r. 
Cook,  8  Dner,  161. 

"  Stone  y.  De  Poga,  4  Sandf.  681.    See  paragraph  86. 
**  Kendall  y.  Freeman,  2  McLean,  189. 
>*  See  paragraphs  28,  82,  62. 
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may  prove  themBelves  to  be  partners.^  The  existence  of  a  £rm 
may  be  inferred  from  the  agreement  of  dissolntion  ;  but  even  a 
formal  notice  of  diseolntion  signed  by  all  the  members,  and  pub- 
lished, stating  a  dissolution  on  a  day  named,  is  not  conclusive 
evidence  agamst  them  that  the  firm  continued  until  that  day.' 
The  names  of  the  members  must  be  proved ;  but  slight  evidence 
is  enough  to  go  to  the  jury.'  If  the  witness  cannot  recollect  the 
names,  a  list  of  names  may  be  read  to  him,  and  he  may  be  asked 
whether  those  persons  are  members.^  As  the  adverse  party  has 
not  the  same  means  of  knowledge,  he  is  not  to  be  held  to  make 
so  strict  proof  of  the  partnership  as  if  proving  his  own.' 

10.  Best  cmd  steoonda?n/  evidenoeJ] — If  the  question  involves 
the  construction  of  written  articles  of  agreement,  they  should  be 
called  for  as  a  foundation  for  secondarv  evidence/  The  proper 
certificates  of  acknowledgment  or  prooi  under  the  statute,  render 
the  instrument  competent,  without  other  proof  of  execution.'' 
And  the  whole  of  the  agreement  must  be  taken  together.®  But 
even  though  the  articles  do  not  establish  a  partnersmp,  it  may  be 
establishea  by  parol  evidence.*  Parol  evidence  is  competent, 
even  for  the  purpose  of  proving  a  partnership  in  transactions  in 
real  property.^*  And  where  written  articles  are  proved,  the  prior 
existence  of  the  relation  may  still  be  proved  by  parol." 

11.  Indirect  evidenoe  of  jpartnership,'] — A  partnership  may  be 
shown  by  the  separate  admissions,  acts,  declarations  or  conduct 
of  the  parties,  or  by  the  act  of  one,  the  declaration  of  another, 
and  the  acknowledgment  or  consent  of  a  third ;  ^'  and  it  matters 
not  which  declaration  is  offered  first."  But  it  can  never  be 
proved  in  this  way  alone,  unless  the  evidence  fixes  such  a  conces- 
sion on  each  or  all  of  those  charged.  The  concession  of  one  is  evi- 
dence against  himself,  but  not  against  another,  unless  shown  to 


'  Pangn^h  2.  Widdefield  y.  Widdefield,  2  Binn.  (Penn.)  245 ;  s.  p.  87  Penn.  St. 
92;  and  cases  cited. 

*  Kmerson  y.  Panonfl,  46  K.  T.  660,  afiTg  2  Sweeny,  447. 
'  Varoum  y.  Campbell,  1  McLean,  818. 

*  AcexTo  y.  Petroni,  1  Stark.  100. 

*  Sea  McGregor  y.  Cleveland,  6  Wend.  476.  Thus,  if  plaintiff  proyps  that  dcs 
fendants  were  partners,  and  proves  a  contract  made  by  one  member  signed  with  his 
own  name  and  the  addition  *'  A  Co. ,"  this  is  enongh  to  pro  to  tlie  jnry  without  prov- 
ing that  defendants  did  business  under  tliat  name.  Drake  v.  Whlttaker,  1  CaL  184, 
Kknt,  J. 

*  Price  y.  Hnnt,  59  Mo.  258.  As  to  tuhptxna  duce9  Ucmtit  and  notice  to  produce^ 
see  Mcpherson  v.  Rathbone,  7  Wend.  216. 

*  Mattison  y.  Demarest,  4  Robt  161 ;  and  see  page  6  of  this  vol.  paragraph  11. 
'  Manhattan  Brnes  Manufacturing  Co.  y.  Bears,  1  Bweeny,  426^ 

*  McStea  y.  Matthews,  60  N.  Y.  167. 

^  Chester  y.  DicMnson,  64  K.  T.  1,  8,  affi'g  62  Barb.  849. 

"Id. 

"  Borcroft  y.  Haworth,  29  Iowa,  462. 

»  Edwards  y.  Tracy,  62  Pa.  St  874. 
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have  been  authorized  or  ratified  by  that  other.*  To  admit  such 
evidence  generally,  as  if  competent  against  all,  where  there  is  no 
other  evidence  against  the  others,  is  error.' 

12.  Holding  out  to  the  pvhlic.'] — ^Withont  other  evidence  of  a 
partnership  in  fact  as  between  the  defendants,  liability  of  a  defend- 
ant as  if  a  copartner  is  established  by  evidence  that  he  held  him- 
self out,  or  suffered  himself  to  be  held  out  to  the  world  as  a 
partner ; '  and  for  this  purpose  it  is  not  necessary,  at  least  in  tho 
first  instance,  to  prove  a  representation  to  the  plaintiff.*  "Where 
it  is  proved  that  they  advertised  that  they  were  partners,  it  may 
be  presumed  that  the  plaintiff's  subsequent  dealinffs  were  on  the 
faitli  of  the  partnership.*  A  nominal  partner,  held  out  as  such, 
is  liable  though  having  no  interest,  and  receiving  only  wages,*  or 
a  mere  compensation  for  the  use  of  his  name.^  ^ut  if  it  appear 
that  plaintiff  was  ignorant  of  the  representations,  or  did  not  deal 
on  the  faith  of  them,  they  are  not  conclusive,®  and  may  be  re- 
butted by  evidence  that  there  was  no  partnership  whatever, 
active,  nominal  or  constructive.' 


'  See  notes  to  paragraph  14,  and  also  Chapter  Vll.  Whether  eridenoe  of  an  ad- 
xni^on  of  his  own  liability  by  one,  conpied  with  evidence  of  an  admission  of  liabil- 
ity as  a  partner  by  the  other,  is  enough,  compare  Mitchell  y.  Rouktone,  2  Ilall,  851 ; 
and  Brabe  y.  KimbaU,  6  Sandf.  287. 

*  Whitney  y.  Ferris,  10  Johns.  66.  The  usage  of  other  persons  is  not  competent. 
Foye  y.  Leighton,  22  N.  H.  71. 

>  If  the  evidence  is  objected  to,  the  offer  should  be  explicit,  and  not  susceptible 
of  being  understood  as  an  offer  to  proye  general  repute.  Bo  wen  y.  Rutherford,  60 
ia41,B.  c.  UAm.  B.  26. 

*¥vT  this  purpose,  evidence  is  competent  that  the  defendant  dealt  as  a 
copartner  of  the  other  defendants  in  tneir  transactions  with  third  persons. 
Bennett  y.  Holmes,  82  Ind.  108.  That  handbills,  bearing  their  names  as  partners, 
were  circulated  by  the  defendant  (Walcott  y.  Gaulfield,  8  Conn.  196);  or  were 
80  circulated  that  they  must  reasonably  be  presumed  to  have  come  to  his  notice 
(Tumlin  y.  Goldsmith,  40  Geo.  221 ;  compare  McNamara  y.  Drati^  83  Iowa,  886); 
that  merchandise  on  the  premises  was  marked  with  their  firm  name  (Penn  y.  Eeaiiiey, 
21  La.  Ann.  21 ) ;  and  that  they  suffered  judgment  by  default  when  sued  as  partners 
in  another  action.  Cragin  y.  Carleton,  21  3ie.  493 ;  compare  Hall  y.  Lanning,  91  U. 
S.  (I  Otto),  160.  So  a  contract  or  conveyance  made  in  the  firm  name,  and  signed  by 
each,  though  forei^  to  the  matter  in  suit,  is  competent  as  an  admission.  GroweU  y. 
Western  Reserve  Bk.  8  Ohio  St.  406,  414.  So  is  their  joint  application  for  a  license 
for  their  business.    Conklin  v.  Barton,  48  Barb.  436. 

»  Kelly  y.  Scott,  49  N.  Y.  696. 

*  See  Beudel  v.  Hettrick,  86  Super,  a.  (J.  A  S.)  411. 

^  Poillon  y.  Secor,  61  K  T.  466.  The  better  opinion  is  that  a  general  holding 
oat  is  enough  to  raise  a  legal  presumption  of  partnership,  irrespective  of  whether 
the  representation  was  brought  to  the  dealer's  notice.  Poillon  v.  Secor,  61  N.  Y. 
466 ;  Case  of  Wright,  26  Weekly  R.  196.  s.  o.  6  Rep.  670.  Some  authorities  hold  that 
plaintiff  must  prove  that  be  dealt  on  the  faith  of  the  representation:  that  mere  rep- 
resentations to  third  persons  are  not  competent  Teller  y.  Patten,  20  How.  U.  8. 
126 ;  Bowen  y.  Rutherford,  60  111.  41,  s.  c.  14  Am.  R.  26 ;  Heffiier  y.  Palmer,  67  111- 
161 ;  and  that  a  representation  made  to  the  particular  creditor  is  not  enough  to  take 
the  case  from  the  jury,  unless  made  before  credit  given  or  contract  made.  RiJgway 
y.  Philip,  6  Tyrwhitt,  181.  These  rulings  are  not  well  considered.  But  on  a  question 
of  priority  between  individual  and  partnership  debts,  isolated  statements  to  a  stranger 
are  not  enough.    Case  of  Wright  (above). 

*  Bostwick  v.  Champion,  11  Wend.  682,  Nkuov,  J.  ^ 

*  Htch  y.  Harrington,  13  Gray,  468,  470. 
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13.  liepraentations  to  particular  craditar.] — ^Proof  that  de- 
fendants represented  or  conducted  themselves  as  partners,  and 
were  trosted  as  such  in  the  dealing  in  question,^  or  that  the  only 
one  whose  relation  is  contested  did  so/  is  conclnsive ;  and  their 
own  acts  and  declarations,  showing  that  thej  were  not  partners, 
cannot  then  disprove  their  liability.  Where  such  representations 
are  proved,  evidence  of  similar  representations,  made  at  about  the 
same  time  to  third  persons,  is  competent  in  corrobpration.'  A 
representation  made  by  one  will  bind  the  others,  if  he  was  au- 
thorized by  them  to  make  it  ;^  and  the  fact  of  his  authority  may 
be  proved  by  his  own  testimony. 

14.  Admissions  and  declanrations  to  j^rove  partnership^] — As 
against  any  one  defendant,  whether  litigating  the  case,  or  not 
appearing,^  or  not  even  served,*  evidence  of  his  own '  admission, 
whether  made  to  the  plaintiff,*  or  to  third  persons,*  and  whether 
made  at  or  after  the  transaction  in  suit,^  or  within  a  reasonable 
time  before  it,^  is  competent  for  the  purpose  of  proving  the  ex- 
istence of  the  flrm,^  his  own  membership,"  who  were  his  copart- 
ners,^^ and  what  was  the  nature  and  scope  of  the  business."  But 
such  evidence  is  incompetent  as  against  any  other  than  the  declar- 
ant, except  in  connection  with  oQier  prima  facie  evidence  that 
such  other  was  a  partner   with    the   declarant,"   or   author- 

1  Johnrton  ▼.  Warden,  8  Watta,  101 ;  Kelly  y.  Soott,  49  N.  Y.  601. 

*  Hicka  T.  Cram,  17  Yt.  449;  Kelly  y.  Scott,  48  N.  Y.  601.  Even  though  he  woa 
actnally  a  special  partner.  Barrows  y.  Downs,  9  R  I.  446.  Where  the  questioo  is 
which  of  two  persons  of  the  same  surname  was  the  partner,  evidence  that  the  one 
joined  as  defendant  represented  himself  as  saeh  to  plaintiff,  and  that  the  other  person 
waaaoknown  to  plaintiff,  is  competent  without  an^hinff  to  connect  the  other  aefeod- 
aot  with  the  holoinff  ont.  Hicks  y.  Cram,  17  Yt.  449,  Rkdpiild,  J.  A  letter  sayiniB^ 
that  the  writer  is  "Interested"  in  a  firm,  and  asking  credit  for  them,  is  eyidence  t) 
charare  the  writer  as  a  member  for  credit  jriyen  on  toe  &ith  ef  the  letter,  nntU  notice 
of  dissolution.    Carmichael  y.  Greer,  66  Geo.  116. 

s  Uicks  y.  Cram  (above). 

«  Hontgomery  y.  fincyms  Machine  Works,  92  U.  Sw  (2  Otto^  267 ;  Htnman  v. 
littell,  23  Mich.  484. 

*  Taylor  v.  Henderson,  17  Serv.  A  R.  468,  467. 

*  Grafton  Bank  v.  Moore,  14  N.  H.  146, 146. 

*  As  to  admissions  made  by  an  agent,  see  Campbell  y.  Hastings,  29  Ark.  612 ; 
Hoppock  y.  Moses,  43  How.  Pt.  201. 

"  See  paragntph  13. 

*  Bennett  y.  Holmes,  32  lad.  108 ;  and  see  other  iOnstrations  in  note  4  to  para- 
graph 12. 

>•  Taylor  y.  Henderson,  17  Serg.  A  R.  463, 467. 

"  Bennett  y.  Hohnes  (iiboye);  Ralph  v.  Harvey,  1  AdoL  A  E.  N.  &  846,  849,  s.  a 
41  Eog.  Com.  L.  8o3. 

>*  ^hnaon  v.  Warden,  3  Watts.  101. 

"Edwardsy.  Tracv,  62Penn.  St.374;  CrosigroTe  y.  Himmelrich,  64  Id.  203; 
Fleshman  v.  Collier,  47  Geo.  263. 

^  Taylor  v.  Henderson.  17  Serg.  k  R.  463,  467. 

»  dmith  y.  Collins,  116  Mass.  388,  899. 

''  Pleasants  v.  Paot,  22  Wall.  120;  McPherson  y.  Rathbone,  7  Wend.  216 ;  Kobios 
T.  Wards,  111  Maas.  244;  Donley  v.  Hall.  6  Bnsh,  649.  It  is  not  alone  enough  to 
show  th^  the  others  had  previously  been  members  with  the  declarant  of  another 
firm  which  mnmwhile  was  dissolved.  Kirby  v.  Hewitt,  26  Barb.  607.  Comparo 
JohoMD  y.  Giaiiyan,  62  N.  H.  143;  Yaa  Eps<v.  DUlaye,  6  Barb.  244. 

U 
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ized  him  to  make  the  representation,^  or  was  aware  of  it  and 
fiilent.* 

15.  Hearsay. 1 — ^Neither  general  reputation,*  common  rumor,* 
nor  the  opinion  or  belief^  of  a  witness  founded  on  such  hearsay, 
is  competent  eyidence  of  partnership.  The  question  turns  on 
the  assent  of  the  one  to  be  charged.*    Hence  a  business  directory  ^ 

,  or  the  reports  of  a  commercial  agency,^  are  not  admissible,  unless 
knowledge  of  the  statement,  or  means  of  knowing  it,  is  brought 
home  to  the  party  charged. 

16.  Ovmerahip.'] — The  joint  purchase  or  ownership  of  prop- 
erty,* whether  real**  or  personal,*^  is  not  alone  any  evidence  of 
partnership ; "  though  coupled  with  participation  in  profits,®  op 
evidence  of  agency  for  eacn  other,^^  it  may  be  equivalent. 

17.  Dormant  and  secret  partners,'] — To  charge  a  dormant  part- 
ner with  the  others,  the  knowled^  or  ignorance  of  those  dealing 
with  the  firm,  that  he  was  sucn,  is  wholly  immaterial.  It  is 
enough  to  prove  that  he  was  actually  a  partner,**  unless  the  con- 
tractmg  party  had  knowledge  of  the  relation,  and  dealt  solely  on 


'  Paragraph  11. 

'  Bancroft  y.  Harworth,  29  Iowa,  462 ;  and  sea  Campbell  y.  Hastings,  29  Ark. 
612.  Strictly  speaking,  when  there  is  prima  facU  proof  of  partnership  as  against 
the  others,  the  declaration  does  not  really  corroborate  it,  as  against  the  others;  bnt 
it  ceasea  to  be  error  to  receiye  it  aa  against  them.  See  Gardner  y.  Northwestern 
Hfs.  Co.  62  IIL  867. 

"  Bowen  y.  Rutherford,  60  HI  41,  a.  o.  14  Am.  R.  26;  Brown  y.  Crandall,  11 
Conn.  93.  Snch  evidence,  if  competent  at  all,  is  so  only  for  two  purposes:  1.  In  cor- 
roboration of  prerions  evidence.  2.  To  show  knowledge  on  the  part  of  plaintiff. 
Not  as  direct  and  principal  evidence.  Turner  y.  Mcllfaaney,  8  CaL  676.  £yen  when 
admitted  without  objection,  it  is  not  alone  enough  to  sustain  a  finding  that  partnership 
existed.  But,  if  admitted  without  objection,  it  may  be  considered  in  connection  with 
other  eyidence  of  partnenhip.  Hafliday  y.  McDougall,  22  Wend.  264.  It  may  be 
competent,  where  the  partnership  is  not  directly  in  issue,  but  only  incidentally  in 
question;  as,  for  instance,  when  relied  on  aa  an  excose  for  not  giviiig  notice.  Gowan 
y.  Jackson,  20  Johns.  176. 

4  Tumlin  y.  Goldsmith,  40  Geo.  221. 

*  Hicks  y.  Cram,  17  Vt.  449. 

*  Bowen  y.  Rutherford  (aboye). 

^  Union  Bimk  y.  Mott,  89  Barb.  ISO. 
^  Campbell  y.  Hastings,  29  Ark.  612. 

*  For  the  distinction  between  partnerships  and  otiier  aqpodations,  see  Ebbincp- 
housen  y.  Worth  Club,  4  Abb.  New  Gas.  800,  SOS  note ;  Raiabeck  y.  Oesterrioher,  Id. 
847;  Story  on  Partn.  ch.  xvi;  1  Wood's  ColL  9-48. 

*o  Thompson  v.  Bowman,  6  Wall  816. 

>>  Such  as  a  patent  BoeUen  y.  Hardenberg,  60  N.  T.  8,  affi'ir  87  Super.  Ct.  (J.  A 
S.)110. 

*'  And  mere  declarations  of  one  that  they  "bought  it  in  partnership,"  may  not  be 
alone  enough,  for  he  may  haye  meant  merely  as  tenanta  in  common.  Gregory  v. 
Martin,  78  111.  88. 

"  Paragraph  18.  Compare  Dayia  y.  Morris,  86  N.  Y.  669,  affi'g  36  Barb.  227; 
Reynolds  v.  Cleveland,  4  Cow.  282. 

i«  Ebbinghousen  v.  Worth  Qub,  4  Abb.  New  Caa.  800;  Phillips  y.  Nash,  47  Gea 
218. 

"  Lea  y.  Gidce,  13  Smedes  <fe  M.  666,  669. 
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the  ereeHt  aod  name  of  the  others.^  Generany,  fraud  in  the  pnr- 
poee  of  forming  the  firm,  is  not  relevant  in  onpport  of  the  exist- 
ence of  partnership,'  but  to  charge  a  secret  or  dormant  partner, 
evidence  of  his  declarations,  even  to  third  persons,  that  the  part- 
nership existed  and  was  concealed,*  is  competent ;  and  his  ofiers 
to  third  persons  to  become  a  secret  partner  for  the  purpose  of 
concealing  his  property,  are  competent,  in  corroboration  ol  other 
evidence.* 

18.  Commimiiy  qf  profits ;  the  common  law  rwfe.]— At  com- 
mon law  (both  in  courts  of  law  and  of  equity)  it  is  sufficient  to 
establish  the  liability  of  an  alleged  partner,  to  show  that  by 
agreement'  he  had  a  right*  in  the  entire  net  profits,'  which  enti- 
tted  him  to  a  definite  share,'  as  profits.  This  rule,  still  commonly 
followed  in  our  courts,  though  not  in  England,  is  regarded  as  a 
conclusive  presumption,  in  the  absence  of  evidence  showing  that 
he  received  it  not  as  the  ]^rofits  of  a  principal,  or  of  money,  but  in 
some  other  character  not  involving  tnat  of  partner.' 


>  Billow  ▼.  Elliott,  1  Cliff  28 ;  Ptlmer  t.  EUiott*  Id.  68. 

*  Thomas  t.  Moore,  71  Penn.  St.  198. 

*  Bennett  y.  Holmee,  82  Ind.  108. 
«  Butts  y.  Tifiany,  21  Pick.  96. 

*  Eyen  where  thepartnership  was  in  a  real  estate  transaotion,  the  aa^eementneed 
not  be  in  writing.    Chester  y.  Dickenson,  54  N.  T.  1,  affi'c;  62  Barb.  349. 

*  Psrs.  on  Partn.  70.  The  right  to  an  account  has  commonly  been  rei^rded  as 
a  decisiye  circumstance;  but  this  is  doubtfuL  dee  Beatley  y.  Harris,  10  R.  L  434, 
SL  o.  14  AnL  R.  696. 

^  Sharing  in  losses  is  not  essentiaL    Manhattan  Brass  Co.  y.  Senrs,  46  N.  Y.  797. 
'  A  yolnntarypromise  to  pay  an  indefinite  share  is  not  eyen  competent  eyidence 
of  partnership.    Pleasants  y.  Fant,  22  WalL  116. 

*  Ii^;pr«tt  T.  Hyde,  68  N.  T.  272,  aflrg  1  Supm.  Ct  (T.  A  C.)  18,  and  cases  cited; 
Old  see  King  y.  Sarria,  69  N.  Y.  86.  The  principle  running  tnrough  the  well  con- 
ndered  cases  which  apply  this  rule,  is  that  on  the  one  hand  disayowaL^  of  the  part- 
nership relation  in  an  agreement,  or  eyen  the  withholding  of  some  of  the  usual  powers 
of  partners,  cannot  negatiye  the  obligation  to  creditors,  if  any  substantial  elements 
of  the  partnership  relation  exist  in  a  joint  adventure,  for  the  sake  of  profit,  as  such; 
yet,  on  the  other  hand,  a  right  to  draw  profits  by  way  of  compensation  does  not 
alone  make  a  partner  of  one  whose  real  relation  is  that  of  aeent,  servant,  factor,  land- 
lord, annuitant,  or  co-tenant  without  agency,  and  the  like.  The  court  look  at  tha  real 
T«laiion  resulting  from  the  engagements  of  the  parties,  and  if  it  does  not  establisU 
some  other  and  subordinate  tie,  they  g^ye  effect,  in  fayor  of  creditors,  to  the  doctrine 
that  he  who  has  a  right  in  the  profits  as  such  must  bear  his  share  of  the  liabilities. 
And  this  is  applied  as  a  rule  of^law.  It  is  not  enough  that  the  parties  did  not  intend 
a  partnership,  nor  that  they  intended  there  should  be  none.  Thoy  must  have  in- 
tended and  constituted  a  distinct  and  different  relation  exdnding  that  of  partnership. 
See  Leggett  y.  Hvde  (above);  Eastman  y.  Clark,  63  N.  H.  276,  s.  o.  16  Am.  R.  192; 
Pnrker  y.  Canfield,  87  Conn.  260,  s.  c.  9  Am.  R.  817 ;  Connolly  v.  Davidson,  16  Minn. 
619,  s.  c.  2  Am.  R.  164;  Owens  y.  Mackall,  83  Md.  882;  Notes  in  13  Moak's  Eog. 
889. 

In  the  following  cases  participation  in  profits  has  been  held  not  to  prove  part- 
nershlpwithm  the  foregoing  rule  (2  Am.  L.  lUry.  1,  28,  198) : 

I.  When  the  participant  is  legally  incapable  of  contracting  generally.  (Id.  7 ;  but 
see  1  Wood's  CoU.  12.) 

XL  When  his  stipulations  were  to  the  effect  that  he  ehould  not  be  liable  to  cred* 
Hors,  and  the  creaitor,  at  the  time  of  the  dealing,  knew  of  such  stipulationii 
(Alderaon  y.  Pope,  1  Campb.  404  n  ;  and  see  livingston  y.  Rooseyelt^  4  Johns.  261, 
266.) 
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19.  —  the  English  rtde,'] — The  English  rnle,  adopted  alflo  in 
some  American  States/  is  that  the  test  of  liability  is  not  merely 
whether  there  was  a  participation  of  profits,  but  whether  there 
was  such  a  participation  as  constituted  the  relation  of  principal 
and  agent  between  the  percipients  and  the  actors  in  the  business ;' 
and  therefore  participation  m  profits  is  not  conclusive  evidence 
of  partnership,  but,  at  best,  a  circumstance  to  be  considered,  with 
others,  in  determining  whether  the  relation  of  the  parties  was 
such  as  to  create  that  agency  between  them  in  which  partnership 
consists.  It  is  a  cogent  circumstance,  but  the  inference  of  part- 
nership arising  from  it  is  susceptible  of  control  by  other  circum- 
stances of  the  case.' 

20.  Evidence  in  respect  to  Date,'] — ^To  charge  one  as  partner, 
he  must  be  shown  to  have  been  a  member  when  the  contract  sued 
on  was  made,^  or  the  tort  committed,^  unless  his  assumption  of 
prior  liabilities  is  shown.  But  a  partnership  shown  once  to  have 
existed,  is  presumed  to  continue  until  the  contrary  is  shown.* 


ni.  When  the  participation  is  in  profits  derired  from  a  contract  of  shipment  on  half 
profits,  as  is  generally  practiced  in  this  coontry.  (Story  on  Partn.  72,  §§  48,  44. 
Compare  Eldridge  t.  Troost^  S  Ahb.  Pr.  N.  S5.  20,  s.  o.  6  Robt  618;  Post  y.  Kim- 
berly,  9  Johns.  470;  Marsh  y.  N.  A.  Ins.  Co.  8  fiiss.  851.) 

1 V.  When  the  profits  are  taken  in  lien  of  rent  (Holmes  t.  Old  Colony  R.  R.  Ca  5 
Gray,  58 ;  8  Eenf  s  Com.  83,  84.  Compare  Cnshman  v.  Bailey,  1  Hill  626 ;  CatskiU 
Bank  v.  Gray,  14  Barb.  471) ;  or  for  other  general  benefits  rendered  a  firm.  (2  Aiu. 
L.  R.  28.) 

y.  When  taken  by  seamen  in  lien  of  wages.    (Story  on  Partn.  69,  §  42.) 

yj.  When  taken  as  compensation  for  labor  or  services,  performed,  not  as  prin- 
cipal (Dob  T.  Halsey,  16  Johns.  84);  bat  as  ageot,  servant,  factor,  broker,  Ac 
(Burckle  V.  Eckhart,  8  N.  Y.  182.) 

yil.  When  the  participants  are  creditors,  and  participate  to  the  extent  of  their 
claims,  in  the  profits  of  a  partnership  carried  on  for  their  benefit,  as  creditors.  (Bran- 
dred  v.  Mazzy,  I  Dntch.  N.  J.  268,  279 ;  and  see  Cox  y.  Hickman,  8  Ho.  of  L.  268 ; 
9  C.  B.  N.  8.  47,  reVg  8  C.  B.  N.  8.  628 :  18  C.  B.  617 ;  and  see  69  N.  Y.  85.) 

yni.  When  the  participant  is  an  anoaitant^  and  does  not  take  the  profits  as  profits^ 
bnt  relies  upon  them  merely  as  a  fund  for  paying  an  annuity  to  which  he  is  eutitled 
from  the  firm.    (Story  on  Partn.  116,  §§  66-70.) 

IX.  When  he  is  the  deyisee  of  a  deceased  partner,  and  receiyes  the  profits  derired 
from  funds  left  by  the  will  of  a  deceased  partner  in  the  firm ;  and  he  does  not  go  into 
the  firm  for  the  purpose  of  personally  representing  such  funds.  (Id ;  2  Am.  L.  K  17 ; 
Borweli  y.  Mandeyille,  2  How.  U.  8.  660 ;  Pitkin  y.  Pitkin.  7  Conn.  807.) 

Whether  one  who  has  an  interest  in  the  separate  share  of  a  partner  in  the  profits 
of  the  firm, — ^that  is,  a  sub-partner, — ^is  liable  to  creditors,  with  the  partners,  is  dla- 
puted.    (Neg.  1  Wood's  CoU.  44,  g  27.     Affi.  Fitch  y.  Harrington,  18  Gray,  468.) 

^  8ee  Haryey  y.  Childs,  22  Am.  R.  887,  s.  o.  28  Ohio  St.  819,  and  cases  cited. 

*  Cox  y.  Hickman,  8  Ho.  of  L.  Cas.  268,  806. 

'  ^/)ar/«  Tennant,  87  Law  Times  N.  8.  286.  And  see  Holme  y.  Hammond.  L. 
R.  7  Exch.  218.  a.  c.  2  Moak's  £ng.  R.  126 ;  MoUeyo  y.  Court  of  Wards»  L.  R.  4  P. 
C.  419,  s.  a  4  Moak's  Eng.  121. 

^  Fuller  y.  Rowe,  67  N.  Y.  23,  rev'g  69  Barb.  844.  Proof  of  a  stipulation  that,  aa 
between  the  partners,  the  partnership  shall  be  deemed  to  haye  commenced  at  a  data 
"prior  to  its  actual  commencement,  will  not  alone  chai^  them  in  fiayor  of  creditom. 
2  Wood's  ColL  11 13,  n. ;  unless  safiicient  to  show  assumption  of  intermediate  liabil- 
ities.   Hengst's  App.  24  Penn.  St.  418. 

*  Chester  y.  DicUnson,  64  N.  Y.  1,  affi'g  62  Barb.  849. 

*  Walrod  y.  BaU,  9  Barb.  271 ;  Cooper  y.  Dedriok,  22  Barb.  616 ;  i.  r.  WUkiBi  r 
Earle,  44  N.  Y.  1^2;  Fasain  y.  Hobbard,  66  Id.  466. 
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Hence  evidence  of  its  existence  within  a  reasonable  time  prior  to 
the  date  of  the  transaction  in  snit,  is  competent ;  ^  and  in  connec- 
tion with  such  evidence,  or  any  evidence  tending  to  show  a 
partnership  at  the  time  of  the  transaction,  evidence  of  its  exist- 
ence within  a  reasonable  period  afterward  is  admissible.^  The 
date  in  the  articles  is  not  sufficient  evidence  of  the  date  of  execu- 
tion,* except  as  against  a  partv  to  the  articles.  The  creditor  may 
prove  the  commencement  of  tne  partnership  from  the  commence- 
ment of  the  agency  or  holding  out,  thougn  that  be  beforo  the 
commencement  of  the  contemplated  business  of  the  concern,^  and 
before  the  performance  of  conditions  precedent  in  the  articles/ 
or  even  before  the  date  or  execution  of  the  articles. 

21.  Awun^tiath  qf  dd>i8  hy  mooming  partner.^ — ^In  the  ab- 
sence of  anjthmg  to  indicate  that  an  incoming  partner  assumed 
liability  for  outstanding  debts,  the  presumption  of  law  is  that  he 
did  not.*  But  an  agreement  on  his  part  to  do  so  may  be  proved, 
either  by  his  express  contract,  or  by  inference  from  its  terms,  or 
from  the  treatment  of  such  debts,  by  the  new  firm,  to  the  knowl- 
edge of  the  incoming  partner,  as  the  debts  of  the  new  firm.''  If 
the  new  firm  takes  the  assets  and  continues  the  business  in  the 
same  place,  slight  evidence  is  sufficient  to  warrant  the  evidence 
that  it  has  assumed  the  liabilities  of  the  old  firm.' 

92.  Variance  as  to  nutnber  qf  partners.'] — At  common  law, 
under  a  declaration  alleging  a  contract  by  one  person,  if  he  inter* 
posed  no  plea  in  abatement,  plaintiff  might  prove  a  contract  by 
a  firm  of  which  defendant  was  a  member ;  *  and  under  the  new 
procedure,  a  recovery  against  one  or  several  may  be  had  under 
the  same  circumstances.  So,  on  the  other  hand,  when  several 
are  alleged  to  be  partners,  and  the  evidence  shows  that  only  a 
part  of  tiiem  constituted  the  firm,  plaintiff  may  recover  against 
those  who  are  found  liable,  and  be  nonnsuited  as  to  the  others ;  ^* 
whether  the  others  were  served  or  not.^^    So  he  may  recover 


Bnraeti  t.  Holmes,  82  Ind.  108. 

Fleehman  y.  CoUier,  47  Geo.  808. 

Fhilpot  T.  Grnninger,  14  WalL  670. 

Aspmw»U  ▼.  WiULuns,  1  Ohio,  84,  94. 

Burns  y.  Rowland,  40  Barb.  868. 

Storr  00  PaHn.  278,  §  152;  274,  §158. 

UpdUce  y.  Doyle,  7  R.  I.  446,  463. 

Shaw  y.  McOregory,  105  Maas.  96 ;  JSxp,  Peele,  6  Yen,  604. 

Barry  y.  Foyles,  1  Pet.  811 ;  Smith  y.  Cooke,  81  Md.  174.  As  to  yarla^oe  in 
the  case  of  limited  partnership,  where  the  sign  required  by  the  statute  was  not  dis- 
pUyed,  see  the  statute  N.  T.  L.  1862,  p.  880,  c  476,  §  1,  am*d*g  1  R.  S.  765,  §  18 ; 
9  N.  Y.  L.  1866,  p.  1424,  o.  661. 

>•  Flelden  y.  Lahens,  2  Abb.  Ct  App^  Dee.  Ill,  s.  o.  6  Abb.  Pr.  V.  B.  841,  reVg  9 
Bosw.  486;  SnelliDg  y.  Howard,  51  »,  7.  873,  affg  7  Robt  400;  and  see  p.  186  of 
this  yoL  n.  2. 

"  Pknyn  y.  Blaclr.  21  N.  T.  800;  McKensie  y.  Farrell«  4  Bosw.  192.  Conira^ 
Smith  y.  Halett,  65  UL  495. 
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againet  one  onlvy  on  evideace  that  there  waa  no  firm,  bnt  that 
Bnch  one  was  Bolely  liable.^ 

23.  Presumption  qfpartnet^s  cmtA&ritt/J\ — ^Under  an  allegation 
that  the  partners  did  an  act,  eridence  that  one  of  them  did  it  on 
their  behalf  is  admissible.'  If  the  act  was  within  the  scope  of 
their  business,  or  properly  incidental  to  an  act  within  the  scope 
of  their  business,'  and  done  in  the  firm  name,  and  not  requiring 
a  seal,  the  existence  of  the  partnership  is  sufficient  evidence  of 
authority,^  and  in  favor  of  one  who  gave  credit,  is  conclusive,  in 
the  absence  of  evidence  of  notice  of  actual  lack  of  authority.'  If 
the  act  be  not  of  such  character,  there  must  be  evidence,  either 
direct  or  circumstantial,'  tending  to  show  authority  or  ratifica- 
tion.^ Evidence  that  the  partner,  exercising  a  power  not  implied 
in  the  nature  of  the  partnership,  was  the  general  manager,  is  not 
enough.  If  the  authority  sufficiently  appear,  either  presumptive- 
ly oroj  direct  evidence,  it  is  not  necessary  to  show  tnat  the  part- 
nership had  the  benefit  of  the  consideration. 

24.  Etndence  as  to  the  scape  of  the  husinesSf  dke.'] — To  prove 
the  scope  of  the  business  and  the  manner  of  transacting  it,  for  the 
purpose  of  establishing  the  authority  of  a  partner  to  bind  the 
others,  the  creditor  need  not  produce  or  call  for  the  articles,  un- 
less restrictions  in  them  are  shown  to  have  been  known  to  him. 
Evidence  of  the  previous  dealings,  the  acts  of  the  partners,  and 
the  length  of  time  such  a  course  of  business  has  continued,  <&c.,' 
and  of  the  common  and  usual  dealings  of  persons  engaged  in  the 
same  trade  or  business  at  the  same  locality,'  is  competent. 

25.  Evidence  of  excess  authority.'] — The  admission  or  declar- 
ation of  one  partner  as  to  authority,  or  the  scope  of  business  from 
which  it  is  implied,  is  competent  as  against  him,^'  but  the  partner- 
ship relation  aoes  not  authorize  him  to  exaggerate  its  scope,  as 
against  the  others,  by  his  declarations,  and  therefore  such  declar- 
ations are  not  competent  for  this  purpose  as  against  the  others,^ 
even  if  made  as  part  of  the  res  gestoe  of  the  act  in  question,^  un- 


1  Stimaon  t.  Yan  Pelt^  66  Barb.  151 ;  Angel  t.  Cook,  2  Snpm.  Ct  (T.  A  0.)  176, 
171 

*  See  King  v.  Htch,  8  Abb.  Ct  App.  Dee.  608 ;  Walton  y.  Dodson,  8  Carr.  A  P. 
162. 

>  Asy  for  instance,  directing  the  leyy  of  an  execution  wben  collecting  a  debt  due 
the  firm.     Chambers  y.  Clearwater,  1  Abb.  Ct  App.  Dec.  841,  affi'g  41  Barb.  200. 
^  Smith  T.  Collins,  116  Mass.  888,  899. 

*  Edwards  y.  Tracy,  62  Penn.  874;  Hoskinson  y.  Elliot,  Id.  898. 

*  Butler  y.  StockiMj,  8  N.  Y.  408. 
^  See  paragraphs  28  and  29. 

*  Clayton  y.  Hardy,  27  Mo.  686. 

*  Smith  y.  Collins,  1 16  Mass.  888,  899.    The  nsi^  must  be  tiiat  of  Che  particnlar 
trade  or  bnsdness.    Story  on  Partn.  202,  §  118. 

>*  Smith  y.  Collins,  116  Mass.  888,  899. 

"  1  Wood's  CoU.  736,  §  489. 

tt.  Elliott  y.  Dudley,  19  Barb.  826. 
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less  shown  to  hare  been  anthorized  or  pennitted  bj  snch  otberB, 
or  to  have  been  bo  open  or  continned  that  permission  may  be  in- 
ferred. 

26.  Question  to  wham  credit  toas  given.'] — The  partnership 
having  been  proved,  and  the  act  not  being  beyond  its  scope,  the 
declaration  of  any  partner  made  at  the  time  of  the  transaction,^ 
or  at  any  time  during  the  continuance  of  the  partnership  rela* 
tion,^  is  competent  to  show  that  the  act  was  done  on  behaliof  the 
partnership ;  and  if  the  credit  was  obtained  on  the  faith  of  snch 
declaration,  the  falsity  of  the  representation  is  not  material.*  To 
prove  that  the  transaction  was  for  partnership  purposes,  it  is 
prima  facie  enough  to  show  that  it  was  in  the  firm  name,^  except 
where  the  name  used  by  the  firm  was  merely  that  of  an  individ- 
ual partner.  Evidence  that  the  partner  acting  in  the  matter, 
signed  the  contract,  self  "  &  Co.,"  or  self  "  and  partners,"  i^  prima 
facie  sufficient  proof  of  the  firm  name,  and  throws  on  defendants 
the  burden  of  snowing  that  they  had  adopted  a  different  name.* 
If  they  had  not  adopted  a  different  name,  such  a  signature  will 
bind  the  firm,  though  they  never  received  the  proceeds.*  If  the 
partners  had  not,  either  by  agreement  or  usage,  adopted  a  com- 
posite name,  the  fact  that  they  did  business  in  the  individual 
name  of  one  partner,  may  be  shown  by  evidence  of  their  usage,'' 
especially  where  their  agreement  charged  him  with  the  sole  man- 
agement of  the  business,^  or  of  that  part  of  it  in  which  the  trans- 
action was  had.*  But  even  though  their  adoption  of  the  individual 
name  be  shown,  one  seeking  to  charge  the  co-partners  on  a  trans- 
action in  that  name  must  ^ve  further  evidence  that  the  transact 
tion  was  had  in  the  business  of  the  partnership,  or  upon  its 
credit ;  ^*  otherwise  it  will  be  presumed  to  have  been  an  iudi vidual 
transaction.^  Evidence  that  it  was  actually  on  their  credit,  is 
alone  enough,^  and,  on  the  other  hand,  evidence  that  it  was 
actually  in  their  business,  if  the  dealer  did  not  expressly  restrict 
himself  to  the  individual  credit,  is  alone  enough,  even  though  he 
was  ignorant  of  the  other  partners,  and  of  the  partnership  object." 


'  Oliphsni  T.  MatbewB,  16  Barb.  608. 

*  Smltba  Y.  Cnreton,  81  Ala.  668 ;  eontf,  1  Wood'a  Coll.  646,  n.  8. 

<  Stockwell  V.  DiUlnghani,  50  Me.  442 ;  U  S.  Bank  t.  Binney,  5  Maa.  176, 184, 

*  Wood's  Coll.  678,  n. 

*  Drake  y.  Elwyn,  1  CaL  184,  b.  o.  lew  fully,  8  Johii«<  Cas.  694. 

*  Aapinwall  ▼.  WUlianfl,  1  Ohio,  84 ;  Austin  t.  Williams,  2  Id.  61. 

*  Ontario  Bank  ▼.  Henneesy,  48  N.  T.  645.  In  such  caee  even  the  oocaslonsl 
drawing  of  a  blU,  ifca,  by  one  member  in  his  own  name,  for  partnership  purposes^ 
is  competent  to  go  tn  the  )ury  as  evidence  of  trading  under  that  name,  but  does  not 
alone  raise  a  presomption  of  law.    Le  Roy  v.  Bayard,  2  Poti  200. 

•Id.    Id. 

*  See  Wright  v.  Ames.  4  Abb.  Ct  App  I>ea  644. 
"^  Story  on  Partn.  192,  §  106 ;  199.  §  lu6. 

"  OHphant  v.  Mathew.%  16  Barb.  608, 
"  Story  on  Partn.  268,  S  1:^9. 

"  Story  on  Partn.  253.  §  139.    Especially  if  the  arafls  were  appKed  to  the  firm 
use.    Ontario  Bank  y.  Honnedsy  (al>ovc).    Compare  Story  on  Parm.  260,  §  186. 
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Where  &  partner  carries  on  the  firm  business  in  his  sole  name^ 
and  also  carries  on  a  different  kind  of  business  of  his  own,  in  the 
same  name,  the  fact  that  the  dealer  knew  the  transaction  was  in 
aid  of  the  one  kind  of  business  or  the  other,  will,  in  the  absence 
of  other  evidence,  determine  the  question ;  *  and  neither  the  fact 
that  he  was  ignorant  of  the  partnership,  nor  that  the  considera- 
tion was  never  actually  apphed  in  aid  of  its  business,  is  then  ma- 
terial.*  The  creditor's  entry  in  his  own  book,  charging  exclu- 
sively an  individual  member'  or  the  firm,  is  not  conclusive  against 
him  when  he  seeks  to  hold  the  firm  or  the  individual  alone  uable, 
but  may  be  explained  by  evidenoe  of  his  intent. 

27.  Pa/rol  evidence  to  charge  firm  on  individiud  signature.'] — 
Where  a  written  contract  not  under  seal,  is  made,  not  in  the  firm 
name,  but  in  the  name  of  an  individual  partner,  parol  evidence  is 
competent  to  show  that  the  transaction  was  in  reality  for  firm 
account/ 

28.  —  of  sealed  instrument'] — ^The  general  implied  power  of 
a  partner  does  not  extend  to  binding  the  firm  by  executory  in- 
struments  under  seal  ;*  and  a  sealed  mstrument*  executed  in  the 
name  of  a  firm  by  one  of  its  members,  without  the  proper  au- 
thority, where  a  seal  is  necessary,  is  the  deed  of  sucn  member 
only,  and  he  alone,  is  bound  by  it."^  If  the  seal  is  unnecessary 
from  the  nature  of  the  instrument,  the  act  will  bind  the  firm  as 
a  simple  contract,*  although  it  sets  forth  that  the  firm  have  set 
their  nands  and  seals,  ana  is  signed  on  behalf  of  the  firm,  by  one 
member  with  his  seaL  The  seal  may  be  rejected  as  surplusage. 
Hence  a  sealed  note  is  competent  in  evidence  of  the  precedent 
debt  acknowledged  thereby.*  To  render  the  deed  of  the  firm, 
executed  by  one  partner,  valid  as  a  deed  by  the  firm,  it  is  enough 
to  show  a  prior  authority  or  a  subsequent  ratification  by  the  other 
partners,  either  in  writing  or  by  parol,  eitherexpress  or  implied.^ 
Proof  that  tiie'firm  actually  received  the  consideration,  is  enough.^ 


'  Story  on  Paitn.  258,  %  189. 

*  Id. ;  6  Pet.  629. 

*  Story  on  Partn  260,  §  144;  Smith  T.  Cooke,  81  Md.  174. 

*  PerCowiK,  J.,  lawrenoe  ▼.  Taylor,  6  HUl,  US ;  Brown  y.  Lawrence,  6  Conn.  8991 

*  Schmerts  y.  Sehreeye,  62  Peon.  St.  467,  a.  a  1  Am.  R.  489.  and  casea  dted, 
SEAsawooD,  J. 

*  Other  than  a  release. 

«  Gibson  v.  Warden,  14  Wafl.  247. 

*  As,  for  instance,  in  the  case  of  a  chattel  mortg^ag^  Gibson  y.  Warden  ^boye]^ 
or  a  contract  of  sale  of  goods  nnd«r  seal  Schmertz  y.  Shreeye,  62  Fenn.  St.  467. 
This  rule  cannot  ayaU  to  sustain  an  action  on  a  formal  bond  executed  by  a  part- 
ner, without  authority  or  ratification.  liussell  y.  Annable,  109  Mass.  7*2;  s.  c.  12 
Am.  R.  666.  As  to  a  lease,  compare  Mason  y.  Breslin,  9  Abb.  Pr.  N.  S.  427 ;  a.  a 
40  How.  Pr.  486,  2  Sweeny,  886. 

*  Hoskinson  y.  Eliot,  62  Penn.  St.  898. 

>*  Story  on  Partn.  214.  §  122;  Gibson  y.  Warden  (aboye).  In  an  action  for  rent» 
on  a  sealed  lease,  one  of  the  lessees  who  entered  under  the  lease,  is  estopped  to  ahow 
that  his  copartner  was  not  authorized  to  sign  his  name  to  it.  Holbrook  y.  Cham* 
berlin,  116  Mass.  166;  a.  c.  17  Am.  R.  146. 

»  Daniel  y,  Toney,  2  Mete  (Ky.)  624. 
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A  deed  nmning  to  the  firm  name,  even  though  conyejing 
land,  may  be  expired  bj  parol  evidence  of  who  composed  the 
firm.^ 

29.  Evidence  (>f  ratification.'] — To  make  an  act,  done  by  one 
partner,  beyond  the  scope  of  his  authority,  binding  on  the  others, 
a  clear  ratification  must  be  shown,  but  it  need  not  have  been  ex- 
press; it  may  be  inferred  from  circumstances.*  The  circum- 
stances must  be  such  that  knowledge,  and  action  thereon,  or 
knowledge  and  expressed  intent,  can  be  inferred.  E^nowledge  of 
the  act  of  the  partner,  without  knowledge  of  the  facts  making  the 
act  a  fraud  on  them,  is  not  enough ;  *  and  silence  and  inaction 
under  full  knowledge,  is  not  enough,*  unless  made  so  by  being 
known  to  and  acted  on  by  the  other  "paxij  as  a  reasonable  indica- 
tion of  assent.  Failure  to  give  notice  of  dissent  within  a  reason- 
able time  after  knowledge,  especially  if  coupled  with  evidence  of 
a  like  course  of  dealing  continued,  is  sufficient  to  go  to  the  jury.' 
Evidence  of  the  consioeration  for  the  act  is  relevant  to  the  ques- 
tion of  implied  ratification ;  *  and  evidence  of  mere  expressions  of 
assent  is  competent.'  Where  acts  of  ratification  are  shown,  in- 
tent that  they  should  have  that  effect  is  not  material.' 

30.  Evidence  of  Deceit  or  Fraud i] — ^Evidence  of  fraud  or  de- 
ceit committed  by  one  partner,  in  a  transaction  in  the  course  of 
the  partnership  business,  is  competent  against  the  others,  and  can 
not  be  rebutted  by  proving  their  ignorance  or  innocence.' 

81.  Evidence  of  Other  torts.] — ^If  the  act  itself  was  one  within 
the  scope  of  the  business,  and  done  as  such,  then  it  is  not  mate- 
rial that  the  other  partners  were  ignorant  and  innocent;^'  nor 
that  it  was  wilful ; "  otherwise  if  the  act  was  wholly  foreign  to 
the  business.  If  the  act  was  presumptively  a*  partnership  act,  be- 
cause, though  not  in  the  line  of  the  trade,  it  was  incidental  to  the 
exercise  of  an  implied  power, — as  where  a  partner  in  collecting  a 
debt  due  the  firm  directs  an  officer  to  make  a  tortious  levy, — 
then  the  act  of  one  partner  is  presumptively  that  of  all ;  ^  and 
evidence  that  they,  with  knowledge  oi  the  facts,  received  the 
benefits  of  it,  is  conclusive  against  them." 


'  Lindsay  t.  Hokd,  21  AIa.  642 ;  i.  r.  Webb  y.  Weatherhead,  It  How.  U.  a  696; 
pangrapb  60  (below).     CofUra,  Arthur  t.  Weston,  22  Mo.  288. 

•  I  Wood's  ColL  67Y. 

■  Eaves  y.  Baxter,  66  Barb.  181. 
^  EUiott  T.  Dudley.  19  Barb.  826. 

•  Id. ;  Ferguson  y.  Shepherd,  1  Sneed,  266. 
'  Carter  v.  Pomeroy,  80  Ind.  488. 

^  Nlchok  y.  English,  8  Brews.  260. 

'  Hazard  y.  Spears,  2  Abb.  Ct  App.  Deo.  868. 

•  Chester  y.  Dickinson,  64  N.  T.  1,  affi*g  62  Barb.  840;  Wolf  r.  Mills,  66  IH  86a 
»  Siockwell  y.  United  States,  18  Wall  681. 

"  Td.    Compare  Goldsmith  y.  Picard,  27  Ala.  142 ;  1  Wood's  ColL  724,  8  449. 
**  Chambers  y.  Clearwater,  1  Abb.  Ct  App.  Deo.  841 ;  Haryey  y.  MoAdams,  83 
Mich.  472. 

"  Mnrray  y.  Binninger,  8  Abb.  Ct  App.  Dee.  886. 
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82.  Admissions  and  declarations  of  ji>arfyiers.] — ^Affcer  evi- 
dence of  partnerBhip,  and  of  its  Bcope  as  including  the  affairs  in 
qnestion,  has  been  given,  an  admission  or  declaration  made  hj 
one  partner,*  during  the  continuance  of  the  partnership  relation,* 
and  concerning  the  partnership  affairs '  during  the  relation,^  is 
competent  against  alC  and  has  tne  same  effect  bs  if  made  by  alL* 
If  the  admission  relates  to  the  partnership  affairs,  it  is  not  nec^- 
sarily  incompetent  because  expressed  rather  as  an  individual  than 
as  a  firm  declaration.*  The  competency  of  the  declaration  is  not 
affected  by  the  fact  that  it  was  made  to  a  stranger ."^ 

If  the  admission,  being  made  with  apparent  authority,  is  con- 
tractual, it  is  conclusive  in  favor  of  a  person  who  acted  on  it  in 
good  faith.    Otherwise  it  can  be  rebutted  by  proof  of  falsity. 

The  sufficiency  of  the  proof  of  partnership,  adduced  as  a  foun- 
dation for  proving,  against  one  partner,  an  admission  made  by  the 
other,  is  a  preliminary  question  for  the  court.*  But  the  court 
may,  in  its  discretion,  allow  the  admission  to  be  proved  first. 

An  entry  in  the  firm  books  during  the  existence  of  the  firm  and 
relating  to  its  affairs  is  competent  evidence  against  all  the  part- 
ners, even  though  the  books  were  kept  exclusively  by  one  mem- 
ber or  by  an  a^ent,  and  the  partner  sought  to  be  charged  by  the 
entry  was  not  m  fact  privy  to  it.* 

33.  Acts^  AdmissionSy  dko.j  after  dissolution.'] — The  collection 
of  debts  and  the  disposal  of  assets,  by  either  general  partner, 
though  done  after  dissolution,  are  presumptively  valid  as  against 
the  others,  in  favor  of  third  persons;  ^  ana  this  presumption  can- 
not be  rebutted  by  merely  showing  that  the  others  forbade  the 


>  Any  general  partner,  though  dormant  or  aUeat  Easkaflkia  Bridge  Co.  r. 
Shannon,  1  Gilm.  (Ul.)  16,  26;  1  Oreenl.  £y.  18th  ed.  218.  And  thoui^h  he  wan 
not  served  with  process,  and  haa  heen  therefore  dismissed,  (Kady  y.  Kyle,  47  Mo. 
846) ;  or  was  never  joined.  Rose.  N.  P.  76.  Evidence  which  ^ows  that  the  declar- 
ant was  either  the  partner  or  the  agent  may  be  enous[^h  to  render  his  declaration 
competent,  though  it  be  imcertiun  which  he  was.  Chamberlain  y.,Fobe8,  8  Supm. 
Ct.  (T.  <b  C.)  277. 

*  See  next  paragraph.    Am.  Iron  Mountain  Co.  y.  Evans,  27  Mo.  662. 

*  Bat  not  otherwise.  Hahn  v.  Si  Clair  Savings,  Ac.  Co.  60  BL  466.  The  mle  is 
the  same  in  an  action  of  tort.    Fail  ▼.  McArthnr,  81  Ala.  27. 

*  1  Greenl.  Ev.  217,  n. 

^  PoUocIe's  Dig.  L.  of  P.  46,  art  21 ;  Faler  t.  Jordan,  44  Miss.  288.  The  general 
principle  is  more  Mlj  stated  at  p.  167  of  this  toL 

*  Toby  V.  Bri^ham,  9  Humph.  760.  Bat  compare  Rogers  v.  Batchelor.  12  Pet 
221,  282,  where  it  was  held  that  a  letter  written  by  a  partner  in  his  own  name,  not 
in  that  of  the  firm,  and  relating  partly  to  his  private  aflkirs,  is  not  presnnoably  with- 
in the  knowledge  of  his  copartners,  and  thererore  statements  in  it  referring  to  firm 
affidrs  cannot  bmd  them. 

^  Grant  v.  Jackson,  Peake's  Cas.  208. 

*  Harris  v.  Wilson,  7  Wend.  67;  McCotchin  ▼.  Bankston,  2  Geo.  241.  Compare 
pb  191  of  this  vol.  and  note  7. 

*  Allen  V.  Colt,  6  HiU,  818 ;  Walden  t.  Sherburne,  16  Johns.  40a 
10  Bobbins  y.  FnUer^  24  N.  T.  670. 
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acty^  or  that  the  debts  had  been  paid.^  It  may,  bowerer,  be  re- 
bntted  by  showing  that,  to  the  knowledge  of  the  party  dealing, 
the  Bartners  had  conferred  the  spedal  power  of  liquidation  npon 
anotner  of  their  nnmber.' 

In  other  respects  than  as  to  the  collection  of  debts  and  the 
disposal  of  assets,  the  agency  of  partners  for  each  other  terminates 
with  dissolution  ;^  ana  hence  no  executory  contract  or  promise 
made  or  delivered  *  by  one  after  dissolution  binds  the  others,  un- 
less there  is  eyidence  from  which  special  authority^  or  rati- 
fication may  be  inferred. 

It  is  the  better  opinion  that  the  same  principle  applies  to  ad- 
missions and  declarations ;  and  that  no  such  concesision  made  by 
a  partner,  after  dissolution,  even  if  he  were  authorized  by  the 
other  members  of  the  dissolved  firm  to  adjust  its  business,^  is  com- 
petent evidence  aeainst  a  copartner,  althoiu;h  relating  to  a  con- 
tract which  arose  during  the  partnership.^  In  England,*  and  in 
some  of  our  States,^  the  contrary  rule  is  followed.  Upon  either 
view,  however,  the  admission  is  competent  against  the  one  who 
made  it.^^ 

34.  Notice^  tender  and  demand] — ^When  it  is  necessary  to 
prove  that  a  firm  had  notice  from  a  third  person  in  a  matter 
within  the  scope  of  the  partnership  business,  notice  to  or  knowl* 
edffe  on  the  part  of  any  acting  rnemher  iAj>rimaJ^acie  suflScient;^ 
and  if  two  firms  have  a  common  partner,  notice  which  is  imput- 

>  Omilan  T;  Son  Mot.  Ins.  Co.  41  K.  Y.  876. 

*  Bobbins  v.  Fuller,  24  N.  Y.  670. 

*  Bobbins  ▼.  Fuller  (aboTe). 

*  Thompson  r.  Bowman,  6  WaU.  816.  Unless  the  dissolution  vas  unknown,  Ao. 
See  paragraphs  40-42. 

*  For  legal  purposes  neeoliable  paper  is  deemed  to  have  been  signed  at  the  time 
the  partner  deuyers  it  to  the  third  person.    Gale  t.  Miller,  64  N.  Y.  688. 

■  Grares  ▼.  Merry,  6  Cow;  701. 

^  Hackley  y.  Patrick,  8  Johns.  686.  Contra,  so  far  as  to  admit  eyidence  of  his 
liquidating  the  amount  of  a  claim,  the  existence  of  which  was  proyed  by  other  evi- 
dence/ Ide  y.  Ingraham,  6  Gray,  106 ;  s.  p.  Feigley  v.  Whitaker,  22  Ohio  »t  606, 
8.  0.  10  Am.  B.  778. 

"  Baker  y.  Stackpoole,  9  Cow.  420 ;  Thompson  y.  Bowman  (aboye) ;  Miller  y. 
ITeimerick,  19  BL  172:  Hamilton  y.  Summers,  12  B.  Monr.  (Ky.)  U;  Flowers  y. 
Helm,  29  Mo.  824.  There  is  no  distinction,  under  this  rule,  between  the  admiasi<m 
of  an  account  and  the  admission  of  a  fact.  Baker  v.  Stackpoole  (aboye);  nor  be- 
tween the  power  to  acknowledge  a  debt  barred  by  the  statute,  and  to  make  a  new 
contract.  Yan  Keuren  y.  Parmelee,  2  N.  Y.  623;  and  see  WinoheU  v.  Hicks,  18  N. 
Y.  688.  The  deaUi  of  the  declarant  held  not  to  alter  the  case.  UamUton  v.  Sum- 
mers, 12  B.  Monr.  (Ky.)  11. 

*  Both  at  common  law  (Whitcomb  y.  Whitine,  Doug.  662,  a.  c.  1  Sm.  L.  Cas.  708) 
and  in  equity.     Pritchard  y.  Draper,  1  Rnss.  <k  M.  191. 

■0  Merritt  y.  Day,  9  Vroom,  82,  s.  o.  20  Am.  K.  862 ;  Beardsley  y.  Hall,  86  Conn. 
270,  s.  0.  4  Am.  R.  74,  and  cases  cited;  1  Greenl.  £y.  by  RBDnxu),  138,  n.  As  to 
the  principle  inyolyed  in  this  controversy,  see  p.  189  of  this  yoL 

"  Hanna  y.  McEibben,  10  Ind.  647. 

"  1  Wood's  Colly.  672,  716;  Williams  y.  Roberts,  6  Cold.  (Tenn.)  498.  That 
knowledge  of  a  trustee  is  sufficient  to  charge  with  notice  a  firm  of  which  he  is  a 
member,  though  not  an  acliye  member,  see  Weetjen  y.  St.  Paul  ^  Facxfio  R.  B.  Co.  4 
Hon,  629. 
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able  to  one  firm  will  Bnstain  a  finding  of  notice  to  the  other. 
Upon  the  same  principle  a  demand  on  or  by  one  member,  on  be- 
half of  the  firm,  is  a  demand  on  or  by  the  firm  ;^  and  bo  of  a 
tender ; '  and  an  allegation  referring  to  all  the  defendants  admits 
the  eyidence  as  to  the  one.' 

Dissolution  does  not  change  the  rights  and  obligations  nnder 
existing  contracts ;  so  that,  notwithstanding  dissolution,  notice  to 
or  demand  on  one  partner  is  sufficient  against  the  firm/ 

35.  Defendamiif  eviderice  to  disprove  partnership.'] — It  is  rare- 
ly enough  to  prove  that  defendants  were  not  actually  partners  as 
between  themselves ;  but  this  fact  is  relevant,  and  is  always  com- 
petent in  defendant's  favor,  unless  plaintiff  has  given  evidence 
sufficient  to  entitle  him  to  an  instruction  that,  as  matter  of  law, 
the  defendant  is  liable  as  if  a  partner, — as,  for  instance,  where  a 
commimity  of  profits,  or  a  representation  raising  an  estoppel,  is 
proved,  fi  the  plaintiffs  evidence  on  the  point  is  circumstantial, 
or  only  sufficient  to  go  to  the  jury,  then  defendant  is  entitled  to 
^ve  evidence,  even  by  his  own  testimony,*^  explaining  his  intent 
m  the  equivocal  acts  alleged,  and  corroboratiug  his  denials  of  the 
admissions  charged';*  or  even  explaining  his  admissions.''  But 
his  testimony  tnat  he  was  not  a  partner  does  not  countervail 
facts  from  which  the  law  deduces  the  liability  of  a  partner.* 

36.  Proving  a  limited  partnership!] — To  secure  the  exemption 
extended  by  law  to  the  special  partner  in  a  limited  partnership 
nnder  the  statute,  it  is  sufficient  to  show  a  substantial  comph- 
ance  with  the  statute  preliminaries  in  the  formation  of   the 

Eartnership.*  The  fact  that  the  partnership  was  a  forei^ 
mited  partnership  may  be  proved,  with  the  forei^  law,  m 
exoneration  of  the  special  partner.**  Where  a  violation  of  the 
statute  in  the  formation  is  snown,  it  need  not  be  shown  to  have 
been  intentionaL    Where,  however,  the  limited  partnership  is 

1  Band  v.  Walker,  12  Barb.  298,  a.  a  1  Code  R.  N.  a  829. 

*  1  Wood'a  Coll.  666,  g  414. 

»  See  Geifwler  v.  Acoata,  9  N.  T.  227. 

^  Hubbard  v.  Matthewa,  64  N.  Y.  48,  60,  and  caaea  dted. 

*  Oae  who  has  made  default  and  suffered  judgment  may  nevertbeleaa  testify  In 
faror  of  the  othera  that  they  were  not  partners  with  him.  Duiforth  ▼.  Carter,  4 
Iowa,  280,  236. 

*  Traoey  v.  MoManua,  67  N.  Y.  267.  New  member  may  defend  on  the  j^ound  of 
fraud  inducing  him  to  assume  the  debtsi  Hinman  ▼.  Bowen,  8  Hun,  192,  a.  a  6 
Snpm.  Ct  (T.  &  C.)  284.  To  show  that  one  acting  in  the  business  was  not  a  partner 
but  a  clerk,  the  contemporaneous  declarations  of  admitted  partners,  made  before 
difficulty  arose,  to  inform  dealers  and  the  public,  may  be  proved.  Danforth  y. 
Carter,  4  Iowa,  280,  286.     Contra,  Tomkina  t.  Reynolds,  17  Ala.  109,  118. 

*  Story  on  Partn.  268  §  146.  As,  for  instance,  where  they  were  made  under  ad- 
Tice  of  counsel.  Edgar  v.McArn,  22  Ala.  796,  812.  The  contrary  held  of  the  ad- 
mission resulting  from  a  judgment  against  them  as  copartners.  Cragin  y.  Carleton, 
21  Ble.  498. 

s  Rebould  y.  Chalker,  27  Conn.  114, 188. 

*  Van  Inj^en  v.  Whitman,  62  N.  Y.  618. 

1*  Kmg  v.  Sarria,  69  N.  Y.  24,  affi'g  7  Hui^  167;  and  see  parargaph  8. 
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shown  to  have  been  once  regnlarly  formed,  evidence  that  the 
general  partners  departed  from  the  statute,  is  not  alone  enongh 
to  charge  a  special  partner  who  was  not  cognizant  of  the  facts  J 

AU  persons  dealing  with  a  limited  partnership  are  chargeable 
with  notice  of  the  scope  of  the  |>artner8hip  business,  as  specified 
in  the  articles  of  copartnership,  if  the  articles  are  duly  filed  and 
published  pursuant  to  a  requirement  of  law ;  and  the  limited 
partner  cannot  be  charged  as  a  general  partner  hj  evidence  of 
aeparture  from  the  articles,  unknown  to  mm.' 

37.  Matter  in  abatement'] — ^The  omission  to  join  a  copartner 
as  a  defendant  is  not  available,  unless  it  appears  bj  the  plead- 
ings ;  and  an  answer  alleging  a  defect  in  this  respect,  must  state 
precisely  and  truly  who  were  the  parties.  An  allegation  that  A. 
and  B.  were  partners  with  defendant  and  should  have  been  joined^ 
is  nottsufBcient  to  admit  proof  that  only  A.  was  a  partner.^  It  is 
not  enough  to  show  that  the  one  not  jomed  was,  in  fact,  a  partner 
as  between  the  defendants,  nor  that  he  participated  in  an  advisory 
manner  in  regard  to  the  conduct  of  tne  busmess,  nor  even  that 
his  name  was  on  their  cards,  if  it  is  not  shown  that  the  fact  was 
generally  known,  or  known  to  plaintiffs,  and  if  the  name  and 
we  apparent  mode  of  transacting  business  indicated  that 
others  alone  composed  the  firm.^  In  such  a  case,  the  objeo- 
tion  is  not  sustained  without  proof  that  plaintiffs  knew  he  was 
a  partner,  at  the  time  of  contract."  The  fact  that  after  the 
transaction  and  before  suit  brought,  plaintiff  became  aware 
that  the  omitted  person  was  a  partner,  is  not  enough."   On  such  a 

Slea,  the  defendants  may  be  held  to  strict  proof,''  and  should  pro- 
uce  their  articles,  if  any."  To  support  such  a  plea,  the  fact  that 
defendants  signed  a  joint  note,  is  not  alone  evidence  of  a  part- 
nership between  them."  Neither  the  declarations  of  the  third 
persons  nor  of  the  defendants  are  admissible  in  defendants' 
lavor,^"  unless  in  some  way  brought  home  to  plaintiff's  knowledge. 
And  upon  the  same  principle,  a  judgment  in  an  action  by  a 
stranger  against  such  third  person  holding  him  to  be  a  partner, 
is  not  competent.^ 


'  Van  Ingen  v.  Whitman  (above.) 

*  Taylor  y.  Raach,  11  Banlr.  Reg.  91. 

'  Wiegand  t.  Slchel.  4  Abb.  Ct  App.  Dec  692. 
«  North  ▼.  BloBS,  80  N.  Y.  880. 

*  N.  Y.  Dry  Dock  Co.  y.  Treadwell»  19  Wend.  525 ;  a.  p.  1846,  Feok  y.  Cowing,  1 
Den.  222. 

*  North  y.  B!o88  (aboye)u 
^  See  paragraph  2. 

*  See  Bonnaffe  y.  FenLer,  6  Smedes  AM.  217 ;  Eayeer  y.  Sichel,  84  Barb.  84; 
■fTd  without  paesin^  on  this  point,  in  4  Abb.  Ct  App.  Caa.  592. 

*  Hopkina  y.  Smith,  11  Jobna.  161 

"  Sweeting  y.  Turner,  10  Johna.  216;  Nudd  v.  Burrows,  91  U.  S.  (1  Otto),  488 ; 
contra,  aee  14  N.  H.  145,  and  caaea  cited. 

"  De  Gratify.  Hoyey,  16  Abb.  Pr.  120.  In  contradicUon  or  impeachment  of  a 
witneaa  who  te<itiSe^  that  he  was  a  partner,  his  acheduiea  in  insolyency  containing 
flio  mentUm  of  hia  iotereet,  were  held  admiaalble.    Brigham  y.  Clark,  100  Maaa.  480. 
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88,  Emdenoe  of  known  want  of  authority.'] — If  the  public 
hare  the  nsual  means  of  knowledge  given  them,  and  no  acts  have 
been  done  or  Buffered  by  the  partnership  to  mislead  them,  the 
presumption  of  law  is  that  those  dealing  with  a  partner,  laiew 
the  extent  of  the  partnership.^  Eyidence  that  the  articles  con- 
tained restrictions  which  were  known  to  the  party  dealing  with 
a  partner  is  competent,  although  the  transaction  was  within  the 
general  scope  of  the  business.'  If  the  answer  contains  an  admis- 
sion of  the  nrm  contract,  a  denial  of  consideration  does  not  avail  to 
admit  the  defense  of  want  of  authority  or  fraudulent  diversion.' 

39.  Transactions  in  the  interest  of  one  partner.'] — ^Evidence 
that  a  transaction  with  a  partner  was  in  a  matter  not  within  the 
scope  of  the  busiuess,  raises  a  presumption  of  law,  in  the  absence 
of  countervailing  circumstances,  that  the  dealing  was  on  his 
private  account,  notwithstanding  the  firm  name  was  used.^  But 
if,  on  the  other  hand,  the  subject-matter  is  consistent  with  the 
partnership  business,  the  burden  is  on  the  firm  to  show  that  the 
contract  was  out  of  the  regular  course  of  their  dealing,'  unless 
the  contract  was  in  writing,  and  in  the  individual  name  of  a 

Eartner.  In  general,  if  one  takes  from  a  partner  in  discharge  of 
is  separate  debt,  the  obligation  or  funds  of  the  firm,  it  is  not 
necessary  for  the  other  partners  to  bring  home  to  him  conscious 
knowledge  that  this  was  a  misapplication ;  the  nature  of  the 
transaction  is  enough  to  charge  him  with  the  duty  of  inquiry.* 
The  burden  is  on  the  dealer  with  the  partner,  to  show  assent  of 
the  other  partner  or  circumstances  from  which  assent  may  be  in- 
ferred ; "^  knowledge  alone  is  not  necessarily  enough.' 

40.  Burden  of  proving  dissolution  and  notice.] — One  who 
defends  on  the  ffround  of  dissolution,  has  the  burden  of  proof  of 
dissolution  ;  and  also  of  notice,  if  the  other  party  had  knowledge 
of  the  partnership  ;  •  except  that  if  the  dissolution  was  caused 
by  war,  death  or  oankruptcy,  there  need  be  no  evidence  of  no- 
tice.^*   If  the  retiring  partner  was  a  dormant  partner,  unknown 


1  8  Eenf  8  Com.  4a. 

*  Dow  V.  Saward,  12  N.  H.  2Y5 ;  rhapman  v.  Bevereux,  82  Vt.  619,  628. 
«  Harger  v.  Worrall,  69  N.  Y.  370,  878. 

*  8  Eeot^B  Com.  43  ;  approved  in  Story  on  Partn.  241,  §  183,  n. 
»Id. 

*  Story  on  Partn.  241,  §  183  ;  2  GreenI  Ev.  446,  §  480;  Rogers  r.  Batcbeloc,  12 
Pet.  229 ;  compare  Purdy  v.  Powers,  6  Barr,  492.  A  mortgagee  of  property  stand- 
ing in  the  name  of  one  partner,  has,  from  the  joint  possession  of  it  by  the  firm,  con- 
structive  notice  of  their  title  and  relative  interests.  Cayander  v.  Balteel,  L.  R.  9 
Ch.  App.  79,  B.  o.  8  MoaVs  Eng.  748. 

'  T>ob  T.  Halsey,  16  Johns.  84. 
«  Todd  T.  Lorah,  75  Penn.  St  166. 

*  See  Story  on  Partn.  286,  g  160;  Wade  on  Notice,  284,'  §  630;  Carmichael  y. 
Green,  65  Geo.  116.    Compare  Goddard  t.  Pratt,  16  Pick.  412,  429. 

i<^  Griswold  v.  Waddington,  16  Johns.  488,  afffg  16  Id.  67  ;  Seaman  t.  Waddings 
ton,  16  Id.  610;  Dickinson  v.  Dickinson,  26  Gratt  (Va.)  821.  Civil  War  does  not, 
^3§o  facto,  abeolTe,  except  from  the  time  of  oneqcuTOcal  public  notice  of  the  illegality 
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to  plaintiff,  and  his  name  was  never  nsed,  evidence  that  he 
ceased  to  be  a  partner  before  the  transaction  is  enough  without 
evidence  of  notice.^  If  he  was  known  as  a  partner  to  the 
person  dealing  with  the  firm,  some  evidence  of  notice  of  with- 
drawal is  necessary.' 

41,  Mode  of  proving  dissolution.'] — ^A  dissolution  of  partner- 
ship or  withdrawal  of  a  partner,  may  be  proved  by  parol  or 
partly  by  paroL' 

42.  —  notice.'] — ^Against  those  who  at  or  before  the  time  of 
their  transaction  did  not  know  of  the  existence  of  the  partner- 
ship or  the  membership  of  the  retiring  partner,  evidence  of 
notice  of  dissolution  or  withdrawal  is  not  necessary/ 

Against  those  who  had  previous  knowledge  of  the  partner- 
ship,^ and  claim  that  they  were  giving  credit  to  all  the  defend- 
ants, but  who  had  not  previously  given  them  credit,*  there  must 
be  eidier  evidence  of  reasonable  publicity  by  advertisement  in  a 
newspaper  ^  (and  this  is  as  matter  of  law  sufficient),^  or  of  such 
circumtion  of  the  information,  as  to  fulfill  the  duty  of  the 
retiring  partners  to  put  th&  public  on  guard.*  Evidence  tending 
to  show  a  public  and  notorious  disavowal  of  further  responsibit 
ity,  thou^n  without  newspaper  advertisement,  is  •competent, — 
such  as  tne  giving  of  actuial  notice  to  all  who  had  previously 
dealt,  the  proper  change  of  the  firm  name,  the  general  notoriety 
of  the  change  throughout  the  trade,  and  the  fact  that  the  firm 
had  never  transacted  business  in  the  place  where  the  plaintiffs 
bought  their  paper.**  It  is  not  a  question  of  actual  notice,  but  of 
the  reasonable  fulfillment  of  duty  and  diligence  in  the  public 
announcement  of  the  change.^  Where  the  creditor  testifies  that 
he  had  no  notice,  the  iury  may  still  infer  actual  notice  from 
circumstances  of  general  publicity.** 


of  iotereoarad.  Matihews  r.  McSiea,  91  U.  8.  (1  Otto),  1,  affl'g  60  N.  T.  166,  8 
Daly,  849. 

>  Eelley  y.  Horlburt,  6  Cow.  684;  Davis  t.  Allen,  8  N.  Y.  168;  Phimpa  y.  Naab, 
47  Geo.  218. 

»  Park  T.  Wooten*8  Ex'r,  86  Ala.  242. 

*  Emerson  y.  Parsons,  46  N.  Y.  560,  affi*^  2  Sheeny,  447. 

*  Paragraph  40  and  note ;  Wade  on  Notioe,  216,  §  490. 

*  The  general  notoriety  of  the  existence  of  the  firm,  does  not  raise  a  peesmnp- 
tion  tliat  the  party  dealing  had  knowledge  of  its  existence.  Wade  on  Notice,  215, 
§490. 

*  The  fact  of  having  had  ca«th  dealing  does  not  render  evidence  of  actual  notice 
necessary,    dtcpp  v.  Rogers,  12  N.  Y.  283,  affi'g  1  E.  D.  Smith,  549. 

^  aty  Bank  of  Brooklyn  v.  McOhescey,  20  N,  Y.  240 ;  s.  p.  City  Bank  of  Brook- 
lyn V.  Dearhorn,  Id.  244. 

^  Lansing  v.  Gains,  2  Johns.  800. 

*  Wardwell  v.  Haight,  2  Barb.  649. 

i^'Lovejoy  V.  Spafford,  98  U.  8.  (8  Otto),  441;  oompare  Pitcher  v.  Bapias,  17 
Pick.  864;  Wade  on  Notice,  226,  g§  61Sk  519. 
"  Lovejoy  r.  Spafford,  (above.) 
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Against  those  who  had  given  credit  *  to  the  firm  in  previous 
dealing,  there  must  be  evidence  of  actual  notice,'  or  of  circum- 
stances from  which  it  may  be  distinctly  inferred.'  Notice  to  an 
agent  or  servant  whose  business  does  not  extend  to  the  receipt  of 
such  communications  is  not  enough,  without  evidence  that  it  was 
communicated  by  him.*  Proof  that  written  notice  was  properly 
mailed  to  the  person  sought  to  be  charged  with  notice,  is  not 
enough,  even  though  accompanied  by  proof  that  the  letter  was 
not  returned,*^  if  the  actual  receipt  be  disproved  ;•  but  witii  slight 
corroborative  evidence  of  actual  receipt  or  knowledge,  it  may  be 
enough  to  go  to  the  jury.''  Publication  of  notice  in  a  newspaper 
is  not  alone  enough,*  nor  is  it  made  sufficient  as  matter  of  law  by 
showing  that  the  party  sought  to  be  charged  took  the  paper  or 
habitutuly  read  it,*  but  this  is  enough  to  go  to  the  jury  if  accom- 
panied by  the  slightest  evidence  of  knowledge.**^  ]iiformation 
actually  brought  to  the  attention  of  the  creditor  is  enough :  if  by 
published  notice,  it  is  not  essential  that  the  notice  be  signed  by 
the  partners.^^  A  change  in  the  firm  name,  made  known  to  the 
party,  though  not  conclusive,  is  sufficient  evidence  of  the  disso- 
lution or  withdrawal,  if  the  change  itself  is  significant  of  the 
retirement  of  the  member  in  question ;  ^'  otherwise  not." 

III.  iftuLBS  FEOULIAB  TO  SuBVIVINa  PARTNERS. 

43.  Actiofhs  hy  survivor.'] — At  common  law,  where  it  was 
sufficient  to  allege  indebtedness,  a  surviving  partner  could  prove 
a  debt  contracted  to  the  firm,  and  the  death  and  survivorship, 
under  a  declaration  alleging  indebtedness  to  himself,  without 


1  Those  who  deal  on  credit,  eyen  for  small  sums,  and  on  a  credit  not  defined  in 
point  of  time,  ore  entitled  to  notice.  Olapp  y.  Rogers,  12  N.  T.  286,  afii'ii:  1  E.  D. 
Smith,  649. 

*  Deering  y.  Flanders,  49  N.  H.  226. 

*  Austin  y.  Holland,  69  N.  Y.  671,  affi*^  2  Snpm.  Gt.  (T.  A  C.)  268.  It  seems 
that  the  fact  Uiat  the  former  partners  earned  on  business  separately,  after  dissolu- 
tion, for  years,  at  different  places  Id  the  same  town  with  their  former  dealers,  would 
sustain  a  finding  of  notice  to  the  latter.  Per  BaoxsoK,  J.,  Codding^on  y.  Hunt,  6 
Hill,  696. 

*  Stewart  y.  Sonnebom,  49  Ala.  1*78 :  Wade  on  Notice,  220,  §  602. 

*  Kenney  y.  Atwater,  77  Penn.  St.  84 ;  Wade  on  Notice,  220,  g  601. 

*  Austin  y.  Holland.  69  N.  Y.  671.  affi'g  2  Supm.  Ct.  (T.  <fe  C.)  268;  where  it  is 
said  that  mailing  is  presomptiye  eyidence.  To  the  contrary,  see  Jleony  y.  Atwater 
(aboye). 

^  Kenny  y.  Atwater  (abore). 

*  Bank  of  the  Commonwealth  y.  Mudgett,  44  N.  Y.  614.  Especially  if  the  party 
testifies  that  he  had  no  actual  notice.  HoweU  y.  Adams,  68  N.  Y.  816,  affi'g  1 
Supm.  Gt  (T.  <fc  C.>,  426;   Austin  y.  Hollaud  (aboye). 

*  Vernon  y.  Manhattan  Bank,  22  Wend.  188,  affi'g  17  Id.  624. 
10  Wade  on  Notice,  221,  §g  604,  607;  1  Whart.  £y.  641,  §  676. 

>'  YouQg  y.  Tibbetts,  82  Wise  79;  s.  p.  Robinson  y.  Worden,  88  Mich.  816. 

'*  Newcomet  y.  Bretzman,  69  Penn.  St  186.  A  chanf^  of  partners  io  a  bankini; 
house  is  sufficiently  notified  to  the  cnntomers  of  the  house,  by  a  change  in  the 
printed  checks.    Barfoot  y.  GoodaU,  8  Camp.  146. 

1*  American  Linen  Thread  Co.  y.  Wortendyke,  24  N.  Y.  660. 
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noticing  the  partnership,  and  the  death  and  Bnrvivorsfaip.^  So 
far  as  pleading  in  the  same  general  form,  bj  alleging  defendant 
to  be  indebted  to  pliuntiff  on  an  aooonnt,  &c.,  is  sanctioned 
tinder  the  new  pnx^ednre,^  the  like  ^Tidenoe  is  equally  admiasi- 
ble  now ;  but  if  the  complaint  alleges  a  contract  with  plaintifE, 
or  a  consideration  proceeding  from  him,  proof  of  one  with  or 
from  the  firm,  is  a  rarianee,'  the  effect  of  which  depends  on 
whether  defendant  is  prejudiced.  An  action  to  recover  posses- 
sion of  partnership  property  maj  likewise  be  sustained  in  the  name 
of  the  survivor  alone.*  iJvidence  tending  to  show  the  place  of 
residence  and  death  of  one  partner^  with  proof  of  the  death  at 
the  same  place  of  a  person  bearing  the  same  name,  establishes, 
prima  facie^  the  title  of  the  other  partner  as  survivor."  The 
admissions  and  declarations  of  the  deceased  are  not  competent  in 
plaintifPs  favor  to  ])rove  the  existence  and  title  of  the  partner- 
ship, unless  defendant  is  ahown  to  have  been  in  privity  with 
him!**  The  admissions  and  declarations  of  the  surviving  partus 
to  the  effect  that  l^e  had  no  equity  or  interest  remaining,  but 
that  the  ])ersonal  representatives  were  entitled,  are  not  relevant, 
for  the  legal  title  is  in  him,  notwithstanding  the  equities  of  the 
parties.'' 

44.  Actions  Against  Survivar.'] — The  same  principles  apply 
in  an  action  against  a  survivor.  Under  an  allegation  of  indebtea- 
ness  of  the  survivor,  evidence  of  a  contract  of  the  firm,  and  of 
death  and  sxirvivorship  mav  be  proved,®  but  if  the  joint  contract, 
&c.,  are  alleged,  they  should  be  proved ;  •  both  rules  being  sub- 
ject to  the  present  criterion  as  to  variance. 

45.  Actions  against  B^eseniatives  of  JDeoeased  Partner.] — 
To  maintain  an  action  a^amst  the  executor  or  administrator  of 
the  deceased  partner,  it  as  enough  to  show  that  the  survivor  is 
whoUy  insolvent.  This  may  be  shown  by  any  common  law  proof; 


>  WbethAT  tbe  oontnttt  wib  wflh  the  firm  (Gnutfc  v.  Shoitor,  I  Wend.  161);  or 
wUh  the  raiTi?or,  on  «  cQniidimlion  proceMUng  from  ihe  finn.  HoUnes  y.  D^GMnp, 
1  Johna  a4. 

*  Allen  V.  Pittewon,  7  N.  T.  476. 

'  See  DHehbimiT.  Bpmehlin,  6  Bq».  SI ;  HoloMi  ▼.  jyCbmp  (above);  Heas  y.' 
Fox,  10  Wend.  486.  Unkes  the  firm  name  and  the  «iirwor^a  naoe^are  ibe  tame, 
tiee  Bank  of  Coopentown  t.  Wooda,  M  K.  T.  }5i6. 

^  Mnrray  y.  Momford,  6  Cow.  448. 

»  Daby  v.  EricaBon.  46  N.  T.  786. 

*  Such  erideDce  -would  be  oompetent  against  tiie  administrator  of  tbe  daeaaaed. 
bnt  is  not  aa  agalnat  a  atraager,  eren  on  an  iaaae  laiaed  .kyy'ihun  ibat  tbe  tiile  la  in 
the  adminietrator.  Brown  y.  MaUler,  12^.  Y.  118;  a.  p.  Hamilton  v.  Sammerp,  18 
B.  Moo.  (Ky.)  11.  Eatriea  by  pevtner  einoe  deeeaaed,  proTeu  to  be  in  hU  bend  writ* 
ing  and  made  in  the  regular  coone  of  bnalaaea,  ere  praanmptiye  proof.  Tboraaon  y. 
Porter,  4  8trobh.  Bq.  64. 

'  Daby  y.  Ericaaon,  46  K.  T.  786.  Beeaipt  by  agent  of  new  firm  not  eipreaaed 
to  be  for  anrriyora.  held  not  competent.    Adama  y.  Ward»  S6  Ark.  l^. 

*  Goelet  y.  McKlaatry,  1  Johns.  Caa.  406. 

*  Kxuev,  J.,  JtfoU T.  JPMrie,  16  Wand.  8ia,  andtfUMoUed. 
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exhaustion  of  the  remedy  at  law  is  not  essential ;  ^  but,  on  the 
other  hand,  evidence  that  the  remedy  at  law  was  exhausted  by 
execution  returned  unsatisfied  is  enough,  although  it  be  shown 
that  the  survivor  has  available  property  which  was  not  discovered 
by  the  sheriff.* 

lY.  Actions  between  Pastnerb. 

46.  Allegation  and  burden  of  proof  of  partnership.'] — ^In  an 
action  for  an  accounting,  the  allegation  of  pa^nership  is  material, 
and  plaintiff  cannot  recover  on  proof  that  he  is  a  creditor,'  not 
even  on  proof  of  a  loan  payable  with  share  of  profits.*  And  if 
he  could,  usury,  though  not  pleaded,  would  be  available  as  a  de- 
fense.' If  the  existence  of  the  partnershin  is  denied  in  the  an- 
swer, the  burden  of  proof  is  on  toe  plaintin.* 

47.  Proof  of  paHnershipJ] — ^Where  the  interest  of  no  third 
person  is  involved,  stronger  proof  is  required  to  establish  the 
partnership,  than  when  the  question  arises  as  between  the  alleged 
partners  and  third  persons.'^  If  the  agreement  was  embodied  by 
the  parties  in  a  writing,  it  must  be  produced  or  accounted  f or.' 
If  not  written,  it  may  be  proved  by  parol,*  notwithstanding  it 
was  to  continue  for  more  than  a  year ;  ^^  and  for  this  purpose 
the  conduct  and  declarations  of  the  parties,^  and  the  entries 
in  the  firm  books,^*  are  competent,  subject  to  the  general  qual- 
ification that  the  concession  of  one  is  not  evidence  against  an- 
other."   The  question  of  partnership  or  not,  is  to  be  detenmned 


>  Yan  RSper  t.  Poppenhsusen,  48  N.  T.  68. 
«  Pope  V.  Cole,  56  N.  Y.  124,  aflffg  64  Barb.  406. 
»  Salter  t.  Ham,  81  N.  T.  821. 

«  Arnold  t.  AngeU,  62  N.  T.  608,  reVg  88  Super.  Ct  (J.  <fc  S.)  27.  Compare 
Karston  t.  Gould,  69  N.  T.  220. 

*  Arnold  v.  Aneell  (aboye). 

*  Gatewood  t.  Bolton,  48  Mo.  78. 

*  ChiBholm  y.  Copies,  42  Ala.  179. 

*  The  attomev  who  drew  the  articles  is  priyilmd.  If  he  acted  for  the  party  claim- 
ing the  benefit  of  the  priyilege,  and  not  for  the  adyerse  party  (see  Yates  y.  Olm^ated, 
66  N.  Y.  632,  reVg  66  Barb.  43);  if  he  acted  for  both,  he  is  not  (see  Whiting  y.  Bar- 
ney, 30  N.  Y.  880). 

If  deceased,  his  contemporaneons  entries  in  his  accounts,  and  his  drafts  of  the 
articles  and  of  other  papers  connected  therewith,  are  competent,  for  the  purpose  of 
corroborating* other  evidence  aa  to  the  date  and  contents  of  tbe  lost  articles. 
Hoifat  y.  Moffat,  10  Bosw.  468,  498. 

The  intentional  destruction  of  the  articles  by  the  interested  party,  if  unexplained, 
is  competent  to  go  to  the  lury  against  him  in  corroboration  of  eyidence  of  their  con- 
tents; but  the  fSst  of  spoliation  does  not  alone  raii>e  a  legal  presumption  that  their 
contents  were  as  alleged  by  the  other  party.    Id.  601. 

*  Randel  y.  Yates,  48  Miss.  686.  As  to  the  case  of  partnership  in  lands,  compare 
Faircbild  y.  Fairchild,  64  N.  Y.  471,  affi'g  6  Hun,  407 ;  Leyy  y.  Brush.  46  N.  Y.  689, 
rey'g  8  Abb.  Pr.  N.  S.  418,  s.  o.  1  Sweeny,  668;  Smith  y.  Bumham,  8  Sumn.  436. 

>o  Smith  y.  Tarleton,  2  Barb.  Ch.  886. 

"  Shelmire*s  Appeal,  70  Pa.  St  281. 

"  Frick  y.  Barbour,  64  Pa.  St.  120. 

'*  See  paragraphs  11  and  14,  where  the  piinoiple  is  more  ftilly  stated 


ACTIONS  BETWEEN  PARTNERS.  227 

chiefly  bv  ascertaining  what  were  the  intentions  of  the  parties, 
as  mani^sted  in  the  transactions  shown.^  Mntual  intention 
and  assent  to  the  relation  is  enongh ;  but  the  absence  of  them 
does  not  necessarily  disprove  partnership,  because  the  contract 
that  was  entered  into  may  conclnsiyely  manifest  an  intent  to 
create  the  relation,  although  they  were  at  the  time  in  fact  un- 
aware of  the  legal  effect.*  Hence,  the  facts  being  proved  on  un- 
contradicted testimony,  the  question  is  one  of  law  for  the  court.' 
The  intention  of  the  parties,  together  with  the  facts,  must,  as 
between  themselves,  be  decisive  of  the  question  as  to  the  exist- 
ence of  the  partnership  and  as  to  its  extent.  The  parties  should 
not  be  permitted  to  testify  as  to  whether  they  re^rded  each 
other  as  partners,  for  the  reason  that  the  construction  of  con- 
tracts, whether  written  or  verbal,  is  for  the  court,  and  cannot 
be  expounded  by  witnesses.  Parties  may  become  partners  with- 
out their  knowmg  it,  the  relation  resultmg  from  tlie  terms  they 
have  used  in  their  contract,  or  from  the  nature  of  the  undertak- 
ing ;  and  the  testimony  of  either  as  to  whether  he  regarded  the 
otner  as  his  partner  is  incompetent  as  against  the  other,^  though 
competent  against  himself. 

As  between  the  parties,  eouity  allows  the  admission  of  parol 
evidence  of  the  course  and  busmess  of  the  partners,  either  by 
general  acquiescence  or  positive  acts  subsequent  to  the  articles, 
for  the  purpose  of  shownig  the  practical  construction  they  have 
put  on  flie  articles,  oi*  even  of  inferring  that  they  have  abandoned 
disused  provisions."  On  the  continuance  of  the  business  by  the 
same  parties  after  the  expiration  of  the  time  fixed  in  the  articles, 
the  natural  presumption  is  that  the  old  articles  are  adopted,  ex- 
cept the  provisions  as  to  term  or  termination.* 

48.  Order  of  proof  ^ — In  taking  the  final  accounts,  ascertain : 
1.  How  the  firm  stands  as  to  non-partners  (including  co-adven- 
turers) ;  2.  What  each  partner  is  entitled  to  charge  against  the 
other  for  everything  he  has  advanced  or  brought  in  as  a  partner- 
ship transaction,  ana  also  to  charge  against  hmi  what  that  other 
has  not  broi^ht  in  as  he  ou^ht,  or  has  taken  out  in  excess  of 
what  he  ought ;  and  then,  8.  Apportion  between  them  the  profits 
to  be  divided  or  losses  to  be  made  good,  and  ascertain  wnat,  if 
anything,  any  partner  should  pay  to  another,  in  order  that  all 
cross  claims  may  be  settled.^    partnership  transactions  are  not 


1  Suiter  T.  Ham,  81  N.  Y.  821 ;  PhiUips  y.  PhUlipe,  49  HI.  487 ;  Oroyesy.  Talhnan, 
8  Ney.  178.  Agreement  to  execute  a  deed  of  partnenhip  held  to  oonstitnte  a  pftrt- 
nerahip  aa  between  the  parties.  Syrea  y.  Syrea,  L.  R.  1  App.  Caa.  174,  a.  o.  15  Moak'a 
Eiiff.  62. 

^  Lintner  t.  MilUken,  47  III  178. 

*  Chiaholm  t.  Gowlea,  42  Ala.  179.    And  aee  Bitter  y.  Rathman,  61  N.  Y.  612. 
^  lintner  y.  Milliken  (aboye). 

*  Story  on  Parta.  826,  g  192. 

*  U.  B.  B«nky.  Binney,  6  Maa.  176,  186 ;  Story  on  FaHn.  882,  g  198. 

*  Nendeoker  t.  Eohlberg,  8  Daly,  410 ;  Weat  y.  Skip,  1  Yea.  6r.  242. 
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excluded  from  the  accoTUiting  because  not  allied  in  tlie  coat' 
plaint.^ 

^       •       -         • 

49.  Evidence  of  firm  or  individual  transactions,'] — To  bring 
in  a  transaction  had  by  a  partner,  but  not  in  the  firm  name,  it  is  not 
enongh  to  show  merely  tnat  it  was  in  violation  of  the  express  or 
implied  agreement  of  the  partner  to  devote  his  attention^  &c.,  to 
firm  business : '  but  it  is  enough  to  show  that  it  was  in  a  business 
in  rivalry  witn  that  of  his  firm ;  •  or  that  it  was  by  the  partner- 
ship relation  that  he  was  enabled  to  make  the  contract^  fas,  for 
instance,  where  the  consideration  was  drawn  from,*^or  the  hability 
chargeable  upon  or  assumed  by,*  the  firm),  or  by  means  of  use  of  the 
firm  propertv  or  credit,'  or  that  he  made  a  secret  arrangement  for 
an  individual  profit  from  their  transactions,^  or  took  any  unfair 
advantage  of  his  connection  with  the  firm.  And  in  such  cases  it 
is  not  necessary  to  prove  that  any  loss  accrued  to  the  firm,'  As- 
sent by  the  copartner  to  the  cariring  on  of  a  transaction  in  the 
name  of  the  other  is  not  necessanlv  an  assent  to  the  claim  of  the 
other  to  the  profits  of  the  transaction.^ 

50.  Title  to  real  property.'] — ^Real  property  the  legal  title  of 
which  is  in  a  member,  is  presumed  to  belong  to  nim,  although  t>ccu- 
pied  and  used  by  the  firm,  until  it  is  shown  to  be  partnership  prop- 
erty, either  by  evidence  th6,t  there  was  an  agreement  to  that  effect, 
or  that  it  was  acquired  with  partnership  funds  for  partnership  pur- 
poses." For  this  purpose  parol  evidence  is  admissible  as  between 
the  partners  and  tneir  representatives,  to  show  that  a  conveyance 
to  a  partner  was  for  the  benefit  of  the  firm."  And  where  tho 
statute  forbids  a  resulting  trust  unless  the  conveyance  is  so  taken 
without  the  knowledge  of  the  party  paying  the  consideration,  the 
court  will  not  preerume  knowledge ;  but  m  support  of  a  dear 
equity,  the  court  may,  from  the  &ct  that  those  paying  intended 
the  conveyance  to  be  taken  in  the  grantee's  name,  presume  that 
he  intended  it  to  recognize  his  equity,  and  was  ignorant  of  tho 


>  Boyd  V.  Foot,  5  BoaV.  110.      , 

'  Bean  t.  McBoweU,  26  Weekly  R.  486;  and  see  ClementB  r.  Noirll,  K8  L.  T.  N. 
8.691, 

«  fikitnenrille  t.  tfaokey,  16  Vea.  882 ;  Loelce  r,  Lyuam,  4  Ip.  Ch.  188. 

^  Ruasell  v.  Aostwich,  1  Sim.  62 ;  Mitehell  v.  Reed,  61  N.  T.  128,  reVg  61  BafU 
810. 

•  See  Cos  t.  McBnmeyr  2  Sandf.  661 ;  but  compare  Campbell  t.  Mnllett,  2  Swanst 
661 ;  Com^'8  v.  Vaase,  ,1  Pet,  1 98.. . 

•  H:icholB  T.  English, '8  Bre^B.  260. 
.'  Jlerrick  v.  Ames,  8  B«>fiW.  1T6. 

<  Mannl  Nat  Bank  y.  Cb)c,  8  Him,  672 ;  kfB'd  witlkdQt  ftrr&er  oplfifbnln  6^  5.  T. 
659. 

•  Td, :  Mitchell  v.  R^  (aboT^V 
"  Bast's  AppenT,  70  Tenn.  St.  '80T. 
"  Hogle  V.  Lowe,  6  Reporter,  118. 

1*  F^rchild  T.  Fairchild.  .64  N.  T.  471 ,  a$'ff^6  Htin,  407.  Obftfrft,  U  agalnit  cred- 
itors, purchasers,  SiS;,  LbT^vre's  Appeial,  69 T«nii.  8t  122;  Ebberfs  Appeirl,  70  Id. 
79. 


ACXXP89  |(I(TW£K1I  T^RXK^iW*  ^^ 

ftufA  thB^%  it  did  not.^  The  lact  %ha^t  land  h  held  i^  th^  x^amofl  of  t^ 
8QYer4  person^  alleg^  tQ  be  partnera,  or  ^^  tne  name  q{  qqq  for 
the  b^nafit  q|  all,  is  npt  alone  eyid^ncfO  of  copartnership  between 
them  with  reapept  to  it.^  fiat  where  partnership  is  shown  to 
exiat,  and  land  ia  conTejjred  to  the  several  partners,  evidence 
of  actnal  use  for  partnership  pn^pos^  or  of  ^  positive  agreement 
malung  it  partnership  property,  la  not  easentiai.  If  paid  for  with 
partnership  fnnds,  it  is  th^n  a  question  of  intention  whether  th^ 
propprtj  is  held  l^j  the  partners  as  tenants  in  common,  Or  whether 
it  ia  psurtnership  propeiitj.  In  the  absence  of  other  evidence,  the 
manner  U\  ^hich  the  apcoi^nts  b^  l^ept,  whether  the  purchaae- 
monej  was  severally  charged  to  the  members,  qr  whether  the  ac- 
connts  treat  it  as  thej  do  the  other  firm  property,  as  to  purchase- 
money,  incoqfie,  expenses,  etc.,  are  controlling  circnmstances  in 
determining  snch  intentiob,'  and  from  these  circnmstances  an 
agreement  may  bj3  inferred  The  same  evidence  which  would 
make  it  partnership  property,  for  the  purpose  of  paying  debts 
and  adjusting  the  equity  between  the  copartners,  estaolish  it  for 
the  purpose  of  final  division.* 

61.  Emdence  to  charge  msTnber  wth  aa^.] — ^Partners  who 
anp  |ibt  shown  to  have  had  exclusive  management,  are  not  to  be 
CDArged  with  income,  &c.,  without  evidence  that  they  actually  re^ 
ceiv^  it."  And  those  who  had  exclusive  management  may  be 
charged  with  the  whole  capital ;  but  not  with  uncollected  deb^, 
without  evidence  of  actual  receipt  or  negligence,*  or  of  refusal  to 
give  account.''  , 

52.  Evideru^e  to  credit  member  mth  payments  or  share.'] — 
The  interest  of  each  is  presumed  equal  in  the  absence  of  proof.' 
Profits  of  a  continuous  enterprise  may,  for  the  purpose  of^  equa- 
ble division,  be  presumed  to  have  accrued  ratably  as  the  work 
progressed.* 

63.  Partnership  hooksy  dkc.y  as  evidence.'] — Prima  fade  the 
books  of  a  partnership  are,  as  between  the  partners,  evidence  for 
them  fdl  and  against  them  all.^  Entries  made  during  the  contin- 
uance of  the  firm,  in  the  books  to  which  a  partner  had  access 


>  FairchUd  t.  Fsirchild  (aboTel 

*  Thompson  y.  Bowman,  6  WaU.  817. 

*  But  nut  necenarilj  oonolusiye.    Orabb's  Appeal,  66  Penn.  St  117,  ISS. 
«  FairchUd  ▼.  FaircbUd  (above). 

*  Richardson  t.  Wyatt,  2  Data.  471»  4S1. 

*  See  GunneU  y.  Bird,  10  WalL  304,  808. 
1  aiUett  y.  Hall.  18  C-ona  426.  48S. 

*  Fox  Big.  L.  of  P.  59 ;  Gould  y.  Gould,  6  Wend.  267.  CnrUra,  aa  to  profits,  8 
Bosw.  1 1 6.  Whether  differenco  in  contributiona  ia  alone  sufficient  eyidence  of  intent 
to  ahare  unequally,  compare  Keudecker  v.  Kohlbergh,  8  Dal-,  4«  7 ;  Kt-  ry  on  Partn. 
85,  S  24,    See  also  Whitoomb  y.  Conyers,  110  Ma83.  88,  s.  o."  20  Am.  K.  81L 

*  Clark  y.  Gilbert,  26  K.  Y.'279.  rey*/?  82  Barb.  576. 
'*  Lodge  y.  Prichard,  8  De  Gez,  M.  St  G.  906. 
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when  the  entries  were  made,  or  immediately  afterwards,  are  pre- ' 
Bnmptive  evidence  against  him,^  in  the  absence  of  evidence  of  his 
dissent.'  If  it  be  shown  that  the  account  was  kept  hj  the  part- 
ner, in  whose  favor  the  entrv  is,  evidence  may  be  required  that  the 
book  was  a  partnership  book,  had  been  fairly  kept,  and  was  acce&- 
sible  to  the  other.'  The  evidence  drawn  from  the  entries  may  be 
rebutted,  by  aid  of  proof  that  the  partner  against  whom  they  are 
adduced  had  no  knowledge  of  the  entries ;  and  any  circumstances, 
such  ajs  distance,  course  of  business,  &g.,  are  relevant.^  Li  case 
of  entries  made  after  dissolution,  the  party  adducing  them  must 
show  that  the  other  had  the  books,  and  an  opportumty  of  exam- ' 
ining  them  at  the  time,  and  did  not  dissent.' 

54.  Evidence  of  voluntary  setUement] — Evidence  of  an  oral 
agreement  for  accounting  and  settlement,  executed  by  a  state- 
ment and  settlement  accordingly,  though  subsequent  to  a  written 
agreement  for  dissolution,  is  competent.*  But  an  account  ren- 
dered and  not  shown  to  be  acquiesced  in,  is  not  enough  to  bar  an 
action  for  an  account.'^ 


>  Hearit  y.  Ck>niing,  8  Paise,  666 ;  8.  p.  Caldwell  y.  Lieber.  7  Id.  488.    Bat  in  case 
of  a  dormant  partner,  it  ahoula  appear  or  be  preaainablo  that  ho  not  only  had 
to  the  books,  but  actoally  inspected  them.    Taylor  y.  Herring,  10  B««w.  447* 

*  Dunnell  y.  Henderson,  23  N.  J.  Eq.  174. 

*  Adams  y.  Fank,  G8  111.  219;  Wheatley  y.  Wheeler,  84  Md.  62. 
^  U.  S.  y.  Blnney,  6  Mas.  188. 

>  Pratt  y.  McHatton,  11  La.  Ann.  262. 

*  Wiggin  y.  Goodwin,  68  Me.  889. 
«  Wood's  Coll.  461,  §  298. 


OHAPTEE  X. 

ACTIONS  BY  AND  AGAINST  RECKIYEBa 

1.  Allegation   of    appointment^  and         4.  Eyidence  of  tranflaettomi  of  defend- 
right  of  aetion.  ant 
S.  Evidence  of  appointment                       8.  Action  against  reoeirer. 
8.  Leave  to  ane. 

1.  Allegation  of  appointmeniy  and  right  qf  action.'] — ^In  those 
jurisdictionB  where  a  receiver  sues  in  his  own  name,  as  snch,  an 
allegation  of  his  dne  appointment  is  necessary,  if  the  riffht  of  ac- 
tion was  vested  in  him  oj  the  appointment ;  and  the  legation, 
if  not  admitted,  mnst  be  proved.^  If,  on  the  other  hand,  the 
right  of  action  is  not  derived  through  his  appointment, — ^as,  for 
instance,  where  he  snes  on  a  contract  with  mm  as  receiver, — ^he 
need  not  allege  his  appointment,  bnt  he  may  sne,  simply  describ- 
ing himself  as  receiver.'  And  in  those  States  where  a  f oreim 
receiver  is  not  recognized  by  the  courts,'  he  may  still  sne  if  ne 
can  prove  a  cause  of  action  not  directlv  dependent  on  his  title  as 
receiver.  Thus  any  action  which  may  be  sustained  by  proof  of 
possession  without  proof  of  title,*  or  by  proof  of  a  contract  made 
with  himself,^  or  a  transfer  to  him,'  be  may  maintain ;  and  the 
fact  that  he  is  named  on  tiie  record  in  his  official  capacity  shoidd 
not  alone  defeat  the  suit. 

2.  Evidence  of  appointment!] — If  appointed  bv  a  court  of 
genend  jurisdiction,  it  is  enough  to  produce  the  decree,'^  (when 
appointed  in  a  cause),  or  the  petition  and  order'  (when  appointed 
in  a  special  proceeding),  with  his  bond  or  other  quahncation, 
without  producing  the  proceedings  at  lar^e.  The  appointment 
of  a  receiver  of  a  national  bank  is  proved  oy  a  certincate  of  the 
comptroller  of  the  currency,  approved  and  concurred  in  bv  the 
secretary  of  the  treasury,  and  reciting  the  existence  of  all  the 


^  Bangs  T.  Mcintosh,  28  Barb.  691 ;  and  see  Manley  r.  Rsseiga,  IS  Hun,  288. 

•  White  T.  Joy,  18  N.  Y.  (8  Kern.)  88,  rov'sr  11  How.  Pr.  86. 

'  See  WiUita  v.  Waite,  26  N.  Y.  684;  Csgill  y.  Woolridge,  4  Geotr.  Ik  J.  6,  and 
note;  High  on  Rec.  166,  |  289. 

^  Graydon  y.  Church,  7  Mich.  86.  So  his  assignee  may  sne.  Hoyt  y.  Thompson, 
6  N.  Y.  888. 

•  Helme  y.  Littlejohn,  12  La.  Ann.  298. 

•  Pahner  y.  Qark,  4  Abb.  New  Cas.  26. . 

^  Id.  It  seems  that  the  oath  and  bond  may  be  presumed.  See  Dayton  y.  J6hn- 
son,  69  N.  Y.  419.    Compare  Uockwell  y.  Merwin,  46  Id.  168. 
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statutory  facts.^    The  record,  while  it  remains  a  subsisting  order 
or  decree,  is  conclusive.' 

3.  Leave  to  siceJ] — Leave  to  sue  need  not  usually  be  proved," 
but  in  those  jurisdictions  where  an  allegation  and  proof  of  it  is 
required,  the  court  mav,  after  long  delay  to  object,  presume  that 
it  was  duly  had,  from  the  making  by  the  court  of  orders  facilitat- 
ing the  progress  of  the  suit.* 

4.  Evidence  of  tranmoUonB  of  d^endanti^ — In  ^neral,  the 
same  evidence  is  admissible  that  would  be  admissible  m  an  action 
between  the  defendant  and  the  corporation  or  person  of  whose 
property  plaintiff  is  receiver.  In  an  action  by  the  receiver  of  a 
corporation  against  its  stockholders,  the  fact  that  the  name  of 
defendant  appears  on  the  stock-book  as  a  holder  of  stock,  raises  a 
presumption  that  he  is  its  owner,  and  throws  on  him  the  burden 
of  giving  evidence  to  the  contrary.'  In  the  case  of  a  national 
bans,  the  certificate  of  the  comptroller  of  the  currency  is,  as 
against  stockholders,  conclusive  evidence  of  the  regular  organiza- 
tion and  existence  of  the  corporation,*  and  of  the  extent  to  which 
the  individual  liability  of  stockholders  shall  be  enforced.''  But 
the  ordinary  account  books  of  the  corporation,  containing  their 
entries  of  the  dealings  of  the  defendant  with  the  corporation,  are 
not  competent  against  defendant,'  any  more  than  those  of  an  in- 
dividual, except  on  some  special  ground  such  as  would  make 
them  competent  if  the  action  were  by  the  corporation, — as,  for 
instance,  that  defendant  actually  had  access  to  the  books  so  as  to 
raise  an  implied  admission  of  the  correctness  of  entries  not  ob« 
jected  to  at  the  time.* 

6.  Action  A ffainit  deceiver.'] — ^A  receiver,  acting  within  his  au- 
thority, is  not  liable  personalljr,  except  on  proof  of  personal  mis- 
conduct, even  if  he  do  not  object  that  leave  to  sue  him  was  not 
sought  ;*•  but  when  sued  for  interfering  with  property  which  the 
decree  by  which  he  was  appointed  did  not  authorize  him  to  med- 
dle with,  plaintiff  need  not  show  leave  to  sue,  for  in  such  case  the 
receiver  is  merely  a  trespasser."  A  foreign  receiver  may,  if  jur- 
isdiction be  acquired,  be  sued  here,  and  without  leave,  if  it  be 
shown  that  he  would,  by  the  law  of  the  State  where  appointed,  be 
held  liable  in  its  courts^  on  the  facts  of  the  eaae.^ 


1  Flfttfc  y.  Beebe,  67  N.  Y.  889. 

*  Yemioiit  A  Oaiia«]»  R.  R.  Co.  r.  Vennoni  Ceotml  R.  R.  Co.  46  Yt  79S. 

*  4  Abb.  N.  T.  Dig.  2d  ed.  428. 

« lerome  v.  MeChirter,  94  U.  S.  (4  Otto),  734,  787. 

•  Tarnbull  t.  Payson,  96  U.  S.  (6  Otto),  418,  421,  and  oases  cited. 

•  Oasey  y*  OalU,  94  U.  a  (4  OMl  678. 
'Id. 

*  White  y.  Ambler,  8  N.  Y.  170.    See  Chapter  on  CoRPORAnomi 

•  See  RockweU  y.  Merwin,  8  Abb.  Pr.  N.  S.  380,  46  N.  T.  166. 
'*  Camp  y.  Barney,  4  Han,  878.    See  ftirther  p.  52  of  this  yoL 
»>  Hills  y.  Parker,  HI  Mass.  608. 

"  Paige  y.  Smith,  99  Mass.  896. 


OHAPTBB  XI. 

▲CTI0N8  BT  AND  AGAINST  TRI7STEE3, 

1.  EzpreM  inisti.  6.  Admifldoas  and  dwdftntiona  of  tha 

2.  DemMd  before  ndi,  aad  noOoiL  cmhU  qui  iruU, 

3.  Trnsteea'  receiptik  %  — •  of  the  tpostett, 

4.  Compromitea.  8.  Jud^ents, 

6.  Justiflcation  of  dealing!  with  tlieee-      9.  Presumptloiiofeonyeyaiieebytnutae. 
tate.  10.  Construetive  aod  leaultiiig  trutta. 

1.  Ixpres9  trusts.'^ — ^TTnder  the  atatnte  of  frauds/  a  traat  need 
not  be  created  by  writing,  but  it  must  be  manifested  and  proved 
by  writing,  and  where  there  is  no  explicit  declaration,  the  nature 
of  the  trust,  and  the  terms  and  conditions  of  it,  must  sufficiently 
appear  so  that  the  court  may  not  be  called  upon  to  execute  the 
trust  in  a  manner  different  from  that  intended.'  Buch  a  trust 
manifested  by  writing  not  intended  for  the  purpose,  cannot  be 
established  by  resorting  to  parol  evidence  to  supply  defects  or 
omissions  in  the  written  evidence.*  No  particular  form  of  words 
is  necessary.  It  is  enough  if  the  creator,  having  the  property, 
conveys  it  to  another  in  trust,^  or  admits  the  trust  in  a  writing, 
whether  addressed  to  the  cesttd  que  trust  or  to  a  third  person,'  or, 
the  property  being  personid,  if  ne  unequivocally  declares  either 
orally  or  in  writing,  that  he  holds  it  mpr<B8€nt%  in  trust,  or  as  a 
trustee  for  another ;  *  and  the  creation  of  a  trust  in  writing,  if 
otherwise  unequivocal,  is  not  affected  by  the  fact  that  the  creator 
of  the  trust  retains  the  instrument  declaring  it.^     Elnowledge 


>  S  H.  T.  S.  a  1M«  ^  6,  Y,  as  sm'd  1^  I^.  1S«0,  cb.  822, 

*  Steere  t.  Steere,  6  Joboa  Ch.  1, 11. 

'  Gdok  ▼.  Barr,  44  K.  T.  16S,  161.  Qmim.  K^bqrj  j,  Bsrnside,  68  III  910, 
0.  a  I]  Am.  R.  S7,  wliere  it  ia  Md  tM  if  tlM  wiitii«  «ft>rda  eHdenoe  of  the  exiaU 
ence  of  %  traat,  the  terma  may  be  aupplied  aliuntb.  If  there  be  vrilAen  evidepct 
of  the  existence  of  the  trnat,  the  danger  of  parol  dgcWatlona^  i^gakiat  which  the  atat- 
«te  waa  directed,  ia  ethfiUMy  remoyed.  Whether  a  deed  to  ooe  aa  "  traatee."  but 
vitfaoot  declaring  for  vhov  4)r  what  Mrpoaa,  oaa  be  aided  by  parol,  compare  DiUay^a 
T.  Qreeoongh,  46  N.  T.  488 ;  Railroad  Go.  ▼.  Dnrant,  96  U.  S.  (6  Otto).  67S,  679. 

*  Bay  T.  fiiaanMDa,  U  B.  L  266,  ai  a  aS  Am.  R.  447,  and  oaaca  cited. 

*  jLny  writiitf  may  be  used  for  the  parpoae,  thoni^  not  intended  as  a  declaratioa 
of  traat  Kingabary  t.  Bnroside,  68  III  810,  a.  o.  11  Am.  R.  67.  Thna,  admisaiona 
in  a  pleading  in  an  action  with  third  persona  wUl  be  aoffideDt  Cook  T.  3arr,  44  N. 
^.  IM. 

*  See  Walker  t.  Walker,  9  Wall  764. 

^  Eapeciaily  where  he  himaelf  ia  the  trastee.  Ray  t.  Simmona,  U  R.  L  866,  a.  c. 
2S  Am.  R.  447,  and  caaea  cited ;  Witsel  y.  Chapio,  8  Bradf.  886. 
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in  the  cestui  que  trusty  at  the  time^  need  not  be  proved.  If 
the  writing  in  which  the  parties  embodied  the  declaration  is 
clear  and  positive  as  to  the  terms  of  the  trust,  it  cannot  be 
varied  or  altered  by  parol  evidence,*  but  if  loose  and  ambig- 
uous, parol  evidence  is  competent  to  show  what  was  their  un- 
derstanding.' In  ascertaining  the  purposes  of  a  trust,  the  lan- 
fuage  of  tne  conveyance,  if  dear  and  unequivocal,  is  conclusive.' 
f  the  language  is  indefinite,  extrinsic  evidence,  such  as  the  tenets 
held  by  the  donor,  or  the  faith  then  actually  taught  by  the 
donees,  and  the  circumstances  under  which  the  gift  was  made, 
and  the  denominational  name  of  a  reli^ous  corporation  or  so- 
ciety to  which  a  donation  is  made,  ana  the  doctrines  actually 
taught  therein  at  the  time  of  the  gift,  may  be  resorted  to  in  order 
to  limit  and  define  the  trust  in  respect  to  doctrines  usually  con- 
sidered fundamental,  but  not  as  to  lesser  shades  or  points  of  doc- 
trine not  deemed  fundamental.^  To  prove  the  acceptance  of  a 
trust,  any  act  of  the  trustees  under  the  instrument  creating  the 
trust  is  competent  evidence.'  Parol  evidence  is  equally  com- 
petent to  disprove  acceptaDce  bv  the  one  named  as  trustee,  or 
by  one  of  several  so  named.'  !But  if  it  was  accepted,  though 
for  a  moment,  parol  proof  of  a  release  is  not  competent.^ 

Where  the  action  is  not  against  the  trustee,  out  brought  bv 
him  against  those  who  have  dealt  with  him,  or  strangers,  much 
slighter  evidence  is.  enough  to  show  him  a  trustee  of  an  ex- 

Eress  trust  within  the  statute  allowing  such  an  one  to  sue  in 
is  own  name«' 

2.  Demand  "before  euity  and  notice.'] — ^Before  a  suit  can  be 
brought  against  a  trustee,  he  must  have  nad  notice  of  the  duty  he 
is  required  to  perform,  and  must  have  had  an  opportunity  to 
perform  it. 

But  where  the  trustee  is  himself  an  actor  in  the  transact 
tion,  and  has  full  knowledge  of  his  duties,  such  notice  and  de- 


^  St^ere  t.  Steere,  6  Johns.  Gh.  1.  So  held  eyen  where  the  writin|;fl  were  merely 
accoimts  and  letters.  Compare  Brabrook  t.  Boston  Five  Cents  Savmgs  Bank,  104 
Mass.  228,  a  o.  6  Am.  R.  222. 

'  Steere  v.  Steere  (aboveV.  The  tendency  of  Inter  decisioDs  is  to  insist  on  clear 
and  cogent  eyidenoe.  See  Lantry  v.  Lantry,  61  111  458,  a  a  1  Am.  B.  810 ;  and  U. 
S.  Pig.  tit  Trust 

*  Miller  y.  Gable,  2  Den.  492,  648. 

*  Hale  y  Eyerett  63  N.  H.  9,  s.  o.  16  Am.  R.  82.  Compare  Happy  y.  Morton,  88 
HL  898,  418;  see  also,  roles  as  to  extrinsic  eyidence  to  interpret  wills,  p.  128,  ic, 
of  this  yol. 

*  Lewis  y.  Baird,  8  McLean,  66;  and  see  8  Wms.  Ezr.  6  Am.  ed.  1896,  and  note. 

*  Armstrong  y.  Morrill,  14  Wall.  189 ;  Burritt  y.  Silleman,  18  N.  T.  98,  rev'g  16 
Barb.  198. 

*  Id.  and  cases  cited. 

'Any  declaration,  howeyer  informal,  which  eyinces  the  intention  of  the  party 
with  sufficient  clearness,  wiU  haye  that  effect  as  to  personalty.  Chew  y.  Brnmagon, 
18  Wall  497,  and  cases  dted. 
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mand  are  not  required.^  If  there  are  several  trustees,  a  demand 
on  the  one  against  whom  personal  recovery  is  sought  should 
be  proved.*  Where  the  trustees  are  not  chosen  by  nor  the 
agents  of  the  cestui  que  trusty  notice  to  one  of  several  co-trustees 
is  not  notice  to  the  cestui  que  trust  for  the  purpose  of  depriv- 
ing him  of  the  character  otbonajide  holder.' 

3.  Trustees^  receipts."] — ^All  of  several  trustees  of  an  express 
trust  must  join  in  receipts,  conveyances  and  actions/  and  the  re- 
ceipt of  one  is  not  alone  competent  evidence  to  charge  or  bar 
the  others.  If  two  trustees  join  in  a  receipt  for  money,  it  is 
presumptive  evidence  that  the  money  came  equally  into  the 
possession  or  under  the  control  of  both ;  and  there  must  be  direct 
and  positive  proof  to  rebut  the  presumption.^  In  such  case  the 
burden  is  on  the  trustee  to  prove  that  his  acknowledgment  of  the 
receipt  of  the  money  was  merely  for  conformity,  ana  that  in  fact 
he  received  none  of  the  money,  and  that  his  co-trustee  received 
it  all.  If  there  is  no  evidence  upon  this  point,  all  the  trustees 
who  join  in  signing  the  receipt  will  be  held  responsible  in  solidOj 
on  the  ground  that  the  acknowledgment  in  the  receipt  is  prima 
facie  evidence  of  the  facts  stated.     At  common  law  the  receipt 

was  conclusive^  and  estopped  the  trustee  from  denying  that  he 
received  any  of  the  money ;  but  equity  rejects  the  estoppel,  and 
will  determine  according  to  the  fact.  But  if  a  trustee,  signing 
a  receipt,  receives  any  part  of  the  money,  and  it  does  not  appear 
how  much,  he  wiU  be  answerable  for  the  whole.* 

4.  Compromises,'] — ^If  the  trustee  has  compromised  a  claim, 
without  leave  of  court  had  on  notice  to  the  cestui  que  trust,''  the 
burden  is  on  him  of  showing  that  by  the  situation  existing  at  the 
time  he  made  the  compromise,  it  was  properly  judged  advan- 
tageous for  the  estate.'  If  he  shows  this  he  is  not  made  liable  by 
the  result  proving  disadvantageous.'  If  he  obtained  leave  un- 
der a  statute  authorizing  the  court  to  grant  it,  and  not  requiring 
notice,  or  under  the  general  power  of  a  court  of  equity  to  direct 
a  trustee,  on  notice  to  the  cestui  que  trustj^^  the  order  of  the  court 
protects  him  "  irrespective  of  the  result,  and  throws  upon  a  cestui 


>  Brent  y.  Maryland,  1 8  WaU.  480,  and  oases  cited. 

*  Jessop  Y.  Miller,  2  Abb.  Gt.  App.  Dec.  449. 

'  Commissioners  of  Johnson  County  y.  Thayer,  94  U.  S.  (4  Otto),  681,  644. 
«  6  Abb.  N.  Y.  Diff.  25,  86. 

*  Monell  y.  Monell,  6  Johns.  Ch.  288. 

*  2  Perry  on  Trosts,  601,  g  416. 

^  SoUee  y.  Croft,  7  Rich.  Eq.  84,  43,  45 ;  Anon  y.  Gelpcke,  5  Hun,  245. 
'  "The  Chancellor  is  the  only  safe  and  secure  counsellor  to  trustees.*'    Kash,  J., 
Freeman  y.  Cook.  6  Ired.  Eq.  N.  C.  878,  878. 

*  Murray  y.  Blatchford,  1  Wend.  688,  616;  Bacot  y.  Hay  ward,  6  Rich.  (S.  C.) 
441. 

*^  If  the  court  has  equity  powers  only  by  express  statute,  the  rule  is  the  same. 
Treadwcll  y.  Cordis,  6  Gray,  341. 

"  Alike  on  the  compromise  of  a  legal  (Talbot  y.  Earl  of  Radnor,  8  Mylne  A  E. 
262;  Wheeler  y.  Perry,  18  N.  H.  807)  as  of  an  equitable  claim.  Jones  y.  btockett,  2 
Bland  Ch.  (Md.)  409,  426. , 
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Ste  tPiist  who  assailg  the  eomproH^se,  the  burdei^  of  proving 
m^  or  ba(}  faith, 

5.  Justification  qf  dealings  wUh  the  esiateJ] — If  a  tmstee  pur- 
chases of  the  cestui  que  trusty  or  accepts  a  benefit  from  him,  the 
burden  is  on  the  trustee  to  vindicate  the  transaction  from  any 
shadow  of  suspicion,  and  to  show  that  it  was  perfectly  fair  and 
reasonable  in  every  respect.^  If  he  alleges  the  consent  of  the 
cestui  que  irustj  the  presumption  is  against  t)ie  fairness  of  the 
transaction,  and  the  bi^rden  is  on  him  to  show  it  affirmatively, 
imd  to  establish  all  the  conditions  necessary  to  its  validity.'  ii 
^e  trustee  deals  with  the  trust  |und  for  his  own  benefit,  the 
cestui  que  trust,  on  calling  him  to  account,  need  not  show  that 
there  was  any  inequality  or  disadvantage  in  the  transaction.'  He 
is  absolutely  entitled  to  have  it  set  aside,  unless,  being  sui  juris^ 
he  has  ratified  the  act  o^  waived  the  objection*^  Silent  acquies- 
ence,  without  facts  constiti^ting  an  estoppel,  does  not  afiept  thc| 
right  of  action,^  unless  unre^onably  proiqnged.^ 

6.  Admissions  and  declarations  of  the  cestui  que  trust."] — To 
let  in  the  admissions  and  declarations  of  the  cestui  que  trust 
against  the  trustee,  being  the  party  on  the  record,  it  must  clearly 
appear  that  the  action  is  brought  lor  the  benefit  of  the  declarant 
or  those  claiming  under  him.'  The  admissions  of  one  of  several 
eestuis  que  trustent  in  a  formal  trust  are  not  generally  competent 
for  the  purpose  of  defeating  the  title  of  their  trustee,  especially 
in  an  express  trust  of  real  property .•  But  where  the  eestuis  que 
trustent  are  really  principals,  their  admissions  are  competent,  and 
their  relation  may  involve  an  agency,  in  which  case  the  admis- 
sions of  one  will  be  competent  against  the  other* 

7.  Admissions  and  declarations  of  the  trustee^ — ^In  the  case 
of  a  formal  express  trust  the  admissions  and  declarations  of  a  sole 
trustee,  if  made  while  he  was  trustee,'  and  relating  to  matters 
within  the  scope  of  his  dutj^  and  authority,  are  competent  evi- 
dence a^inst  him  or  his  cestui  que  trusty  when  adduced  in  favor 
of  thira  persons.  If  his  trust  partook  of  the  nature  of  an  agency, 
his  admissions  and  declarations  within  the  scope  of  the  agency 
are  competent.     In  any  case,  his  admissions  and  declarations 


1  2  Perry  on  Trosts,  616,  §  428.    Held  otberwl»e  where  the  t^tee  acts  \sk  the 
hostile  attitude  of  an  urj^ent  creditor.     11  Moak's  Eng.  112,  note. 

*  Cnmberland  Coal  Co.  y.  Sherman,  80  Barb.  668^  072. 
»  Jewett  V.  Miller,  10  N.  Y.  40j. 

4  Boermn  t.  Hobenck,  41  Id.  182. 

*  U  Moak's  Eog.  86,  note.    Cfmtra,  16  Id.  19. 

«  Twin-lick  Oil  Co.  y.  Marbnry,  91  U.  S.  (1  Oho),  W7. 

«  May  v.  Taylor,  7  Jnr.  612,  0.  o.  6  Mann.  <&  ^.  2$1 ;  0  Sco<^  ^.  B.  974. 

*  Pope  V.  Devereaux,  6  Gray  (Maes.)  409,  418. 
»  Bcatty  T.  Davis,  9  Gill  (Md.)  211. 

"  Maxwell  v.  Harrison,  8  Geo.  61,  67;  Helm  v.  Steelo,  8  Humph.  (Tenn.)  472. 
Cfmtra,  Graham  v.  Lockhart,  8  Ala.  N.  8.  9 ;  2  Perry  on  Trusts,  622,  §  488 ;  Thomas 
.T.  Bowman,  80  111.  84,  29  id.  426.  Compare  Thompson  y.  Drake,  82  Ala.  99. 


made  at  wbatever  time,  if  relevant  to  th6  iemie)  are  competent 
evidence  against  himself  pereonaUj.  If  there  are  several  60- 
trasteesy  the  admissions  of  one  are  competent  against  himself,  but 
not  against  his  co-tmstee,^  nor,  alone,  against  their  oestid  que 

8.  Judgments.'] — A  judgment  or  verdict  against  one  individn- 
ally  does  not  estop  him  as  trustee.*  But  an  adjudication  against 
him  as  trustee  estops  him  in  respect  to  his  private  right  as  a 
cestui  que  trust  held  at  the  time  of  the  former  action,  or  acquired 
from  persons  then  holding  it.*  An  adjudication  against  him  ih 
the  capacity  of  trustee  does  not  estop  him  from  bringing,  as 
trustee  for  a  different  purpose,  or  in  a  different  right,  another 
action  against  the  same  defendant,  and  hence  it  does  not  estop 
the  defendant  in  favor  of  the  trustee.* 

9.  Presumption  of  coni^yanee  by  trusteed] — ^A  presumption  of 
fact  that  a  conveyance  has  been  made  by  a  trustee  to  those  entitled 
to  a  conveyance,  in  conformity  to  the  trust,  arises  after  a  consid- 
erable lapse  of  time.*  So  where  the  object  of  a  trust  has  entirely 
failed,  a  reconveyance  from  the  grantee  to  the  grantor,  or  if  there 
were  several,  to  that  one  who  had  the  exclusive  beneficial  right, 
will  be  presumed,  both  in  equity  and  at  law.''  Three  things  must 
concur  to  warrant  this  presumption :  1.  A  duty  on  the  part  of  the 
trustee  to  convey ;  9.  A  reason  for  the  presumption,  not  neces- 
sarily sufficient  to  induce  conviction  of  a  conveyance  in  fact,  but 
a  reason  of  justice ;  3.  The  object  must  be  the  support  of  a  just 
title.  The  case  must  be  such  that  equity  would  decree  a  convey- 
ance.* But  a  conveyance  which  would  be  a  breach  of  their  trust 
cannot  be  presumed,*  even  after  great  lapse  of  time. 

10.  Constructive  and  resulting  trusts."] — Parol  evidence  is 
competent  for  the  purpose  of  charging  a  grantee  as  trustee  ex 
maleficio^  or  as  a  constructive  trustee,  wnere  the  application  of 
the  statute  requiring  written  evidence  would  operate  as  a  fraud."* 
Evidence  of  a  parol  agreement  is  competent  to  show  that  defend- 
ant made  advances  and  took  title  to  plaintiff's  property  for  his 
benefit  as  to  any  surplus.    A  stranger  is  not  to  be  made  a  con- 


1  Dayies  T.  Ridge,  8  Esp.  101. 

*  Walker  v.  Dnnspaugh,  20  N.  Y.  170. 

*  Rathbone  t.  Hooney,  68  N.  T.  468. 

^  Corcoran  v.  Chesapeake,  dec.  Canal  Co.  94  IT.  S.  (4  Otto),  741,  745. 

*  Leggott  T.  Great  Northern  Railway  Co.  1  Q.  B.  Biy.  599,  a.  a  17  MoaVa  Eng. 

288. 

*  See  Jackson  ▼.  Moore,  13  Johns.  518  ;  Jackson  t.  Col^,  4  Cow.  587. 
^  Lade  y.  Holford,  Bull  N.  P.  110 ;  England  y.  Slade,  4  T.  R.  632. 

"  French  y.  Edwards,  21  Wall.  150. 

'  Brewster  y.  Striker,  2  N.  T.  19,  affi'g  1  E.  D.  Smith,  821,  7  N.  T.  Leg.  Ohs. 
140. 

!•  This  18  the  better  opinion  amid  mnch  conflict  in  the  anthorities.  Dodffe  y.  Well- 
man,  1  Abb.  Ct  App.  Dec.  512  ;  Ryan  y.  Doz,  84  N.  T.  807,  reVg  25  Barb.  440; 
Gbrr  T.  Carr,  62  N.  T.  261 ;  Sandford  y.  Norria,  4  Abb.  Ct  App.  Dea  144. 
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stractive  trustee  merely  because  he  acts  aa  agent  of  the  tmstee. 
It  should  be  shown  that  he  received  and  became  chargeable  with 
some  part  of  the  trust  property,  or  knowingly  assisted  in  a  fraud- 
ulent transaction  on  the  part  of  the  trustee.^ 

A  resulting  trust,  even  in  real  property,  in  the  cases  in  which 
the  statute  allows  such  trusts,*  may  be  proved  by  parol  evidence* 
to  explain  a  conveyance  from  a  third  person.  But  if  a  written 
agreement  between  the  parties  appears,  manifesting  an  intent  to 
make  an  absolute  conveyance,  parol  evidence  is  not  competent 
between  them  to  prove  tnat  a  trust  was  intended,  unless  fraud  or 
mistake  is  shown ;  *  but  it  is  comjtetent  for  the  purpose  of  prov- 
ing that  the  conveyance  was  a  mere  security.*  To  establish  a  re- 
sulting trust  by  plaintifPs  payment  of  the  consideration  for  a  title 
taken  Dy  defendant,  it  must  ap^>ear  that  the  consideration,  or  a 
definite  fractional  part,  was  paid  at  or  before  the  time  of  the 
conveyance.  Parol  proof  of  intent  to  pay  is  not  enough,  nor  is 
proof  of  subsequent  payment,  unless  in  pursuance  of  an  agree* 
ment  made  at  or  before  the  time  of  conveyance.* 


1  Btrnes  v.  Addv,  L.  R.  9  Ch.  App.  244,  &  o.  8  Moak's  £ng.  848. 
«6  Abb.  N.y.  D^.  10,11. 

*  Swinburne  y.  Swinburne,  28  N.  Y.  668.    The  rtatate  of  frauds  does  not  apply. 
6  Abb.  N.  Y.  Dig.  8. 

*  St  John  Y.  Benedict,  6  Johns.  Ch.  Ill ;   Sturtevant  ▼.  Sturtevant.  20  N.  Y.  89. 

*  £yen  though  there  was  no  personal  debt    Horn  v.  Keteltas,  46  N.  Y.  606. 

*  6  Abb.  N.  Y.  Dig.  8,  9. 
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ACTIONS  FOR  UOISHSY  LENT 


1.  Oroundfl  of  action. 

2.  Deliyery  of  money  not  enoitgh. 
8.  Direct  testimony  to  loan. 

4.  Delivery  to  third  person. 

5.  To  which  of  several  was  credit  given. 

6.  Request 

*l.  Authority  of  agent. 

8.  Parties  to  joint  adventure. 

9.  Joint  debtors. 

10.  Written  evidence.  4 

11.  Due  biU. 


15.  Defendant's  checkinikror  of  plaintiff. 
18.  Defendaofs  check  drawn  on  piainti£ 
14.  Defendant's  receipt. 

16.  Plaintiff's  check. 

16.  Plaintiff's  account  books. 

17.  Character  io  which  the  parties  dealt. 

18.  Connected  and  collateral  agreements. 

19.  Mortgage. 

20.  Medium  of  repayment 

21.  Ih/eiua — Disproof  of  loan. 

22.  —  niegaUty. 


1.  Grounds  qfacHonJ] — ^TJnder  modem  practice,  to  sustain  an 
action  for  money  lent,  an  actual  loan  should  oe  proved ;  that  is,  it 
must  appear  that  money  or  its  representative  *  passed  between  the 
parties,  or  was  advanced  by  plaintiff  to  a  third  person  on  the 
request  of  defendant,  and  on  nis  express  or  implied  promise  to 
repay  it.* 

2.  Delivery  of  money  not  enough,'] — ^Proof  of  the  delivery  by 
plaintiff  of  money  or  checks  to  the  defendant  is  not  enough  with- 
out something  to  characterize  the  act  as  a  loan.'  Delivery  of 
money  is  presumed,  in  the  absence  of  other  evidence,  to  be  in 


>  Compare  Glyn  v.  Hertel,  8  Taunt  208;  Howard  v.  Danbury,  2  C.  B.  803; 
Litchfield  V.  Irwin,  51  N.  Y.  61. 

'  At  common  law  a  oount  for  money  lent  was  often  sustained  by  proof  of  a  note 
in  the  hands  of  an  indorsee,  or  by  other  evidence  not  showing  a  loan  between  the 
parties.  Under  the  Code  the  question  is,  does  the  pleading  correctly  state  the  essen- 
tial lend  elements  in  the  transaction ;  and  if  there  do  a  variance,  has  defendant  been 
ndaled  to  his  prejudice.  See  Briggs  v.  Vanderbilt,  19  Barb.  222;  and  paragraph 
10  (below). 

*  Walch  T.  Seaborn^  1  Stark.  474. 

[230] 
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payment  of  an  obligation.*  Bnt  very  sliglit  evidence  indicating 
that  defendant  received  it  as  a  borrower  is  cAOugh  to  go  to  the 
jary  and  sustain  a  finding  that  the  transaction  was  a  loan.' 

3.  Direct  testimony  to  loan,'] — A  witness  may  testify  directly 
to  the  fact  that  he  lent,  or  made  a  loan,'  subject  of  course  to  cross 
examination  as  to  the  details ;  but  the  facts  being  brought  out,  the 
opinion  of  the  witness  is  not  competent  for  the  purpose  of  prov- 
ing that  it  was  a  loan.  He  cannot  testify  that  he  '^  considered 
it"  such.* 

4.  Delivery  to  thii^l  person,'] — ^It  is  not  necessary  to  show  that 
thc'  money  was  paid  into  defendant's  hand.*  Proof  that  it  was 
disbursed  as  he  directed  will  suffi<^.  Thus  evideB<9e  that  lie, 
being  indebted,  requested  plaintiff  to  pay  the  creditor,  and  prom- 
ised if  he  would  do  so  to  repay  him,  is  appropriate,*  althouffh 
it  would  equally  well  sustain  an  action  for  money  paid  to  de- 
fendant's use.  So  money  paid  in  pursuance  of  defendant's  re- 
quest to  pay  it  to  a  third  person,  or  his  request  to  advance  such 
sums  to  his  wife  as  she  might  call  for,  is  recoverable  as  a  loan  to 
defendant,  if  the  credit  was  given  to  him.''  But  proof  of  a  loan 
made  to  the  third  person  exclusively,  though  at  the  request  of 
the  defendant,  is  not  enough  to  sustain  an  averment  of  a  loan  to 
defendant.* 

5.  To  which  qf  several  was  credit  given, — ^When  there  is  un- 
certainty on  the  evidenee  as  to  whether  the  loan  proved  was 
made  to  one  or  other  of  several  persons,  that  is  to  say,  whether 
credit  was  given  to  one  or  another,  a  witness  who  was  present 
and  an  actor  in  the  transaction  may  be  asked  on  whose  credit  * 


MibUBbaiA«aa*vrfarih>*ihi 


1  Flemiiiff's  Ezr.  V.  McLain,  18  Penn.  St.  177,  and  cases  cited ;  Bsh  t.  Dayis,  62 
Barb.  122;  Bosert  v.  Morse,  1  N.  Y.  877 ;  Sayles  y.  Olmstead,  66  Barb.  690.  As  to 
the  evldextce  of  distinotion  between  a  loan  or  advanoemeiit,  see    'p,  161  of  this  toI. 

*  Tims  the  testimony  of  a  witness  that  defendant 'seyeral  times  '*  got  money  and 
checks"  of  plaintifTs  decedent,  is  nbt  enough  to  sustain  a  verdict  that  they  were  got 
by  way  of  loan.  Fleminfi^s  Ezr.  v.  McLain  (above).  Nor  is  the  admission  of  de- 
fendant that  *'  he  had  had  money  "  of  the  plaintiff.  Bogeift  y.  Ilorse  (aboye).  Bnt 
where,  after  defendant  had  made  such  admission  to  the  witness,  the  witness  'Said 
plaintiff  "  told  me  to  speak  to  yon  about  it/'  and  defendant  tnmed  -away  without 
replying,  this  was  held  sifficient  evidence  that  it  was  a  loan  to  sostain  the  yerdict. 
Id.  Bo  where  plaintiff  and  defendant  were  at  the  races,  and  defendant  having  lost  a 
bet,  plaintiff  handed  him  money  in  reply  to  his  request  for  money,  a  yerdict  iinding 
a  loan  was  sustained.  Lawt<m  v.  Sweeney, -8 -Jiur.  M4.  -As  to  evidence  of  the  r« 
gtUcB  for  this  purpose,  see  paragraph  16. 

»  OoleT.  Vamer,  81  Ala.  244. 

«  Saltmarsh  v.  Bower,  84  Ala.  618,  620. 

*  Wade  y.  Wilson,  1  East,  195. 
^Hamilton  v.  Starkweather,  28  Conn.  188. 

"v  StevenRon  y.  Hardy,  8  Wils.  888,  s.  c.  2  W.  fBUiekst  872,  modifying  In  oBeet 
Ifat^rlott  y.  LIsler,  2  Wils.  141. 
'<  Bateh«r  v.  Andi^ews,  1  SaHc  28. 

*  Bank  y.  Kennedy,  17  Wall.  19.    But  the  authorities  are  not  uniform.   See  Chap* 
ter  on  Mokkt  Paia, 
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it  was  made;  or,  in  other  words,  what  was  the  purpose  and 
intent  of  the  payment ;  subject,  of  course,  to  cross-examina- 
tion as  to  the  elements  involved  in  his  answer.^  So  the 
lender  may,  in  connection  with  the  facts,  testify  to  his  intent  to 
give  credit  to  defendant.'  But  in  either  case  the  witness's  opin- 
ion, as  distinguished  from  a  statement  of  the  fact,  is  not  compe- 
tent.* The  entrv  made  by  him  in  his  check  book,  at  the  time  of 
drawing  his  check  for  the  monev  to  be  lent,  may  be  proved  by 
him  as  part  of  the  rea  gestm}  After  his  death  the  entry  is  aa- 
missible  without  his  testimony.'^ 

6.  Itequ£st.'\r-'Thib  request  relied  on  to  characterize  the  trans- 
action as  a  loan,  must  be  proved  to  have  come  from  the  defend- 
ant, or  his  authorized  a^ent.  Proof  of  the  actual  application  of 
the  fund  to  his  use,  witnout  anything  tending  to  snow  recogni- 
tion or  ratification  on  his  part,  is  not  enough.*  The  one  making 
the  payment  may  testify  tnat  it  was  made  m  consequence  of  the 
request.''  Evidence  of  the  request  may  be  corroborated  by  evi- 
dence of  defendant's  contemporaneous  declarations  of  intent  to 
make  the  request.* 

7.  Authority  of  agent.'] — ^Where  the  request  was  made 
by  an  alleged  agent,  the  authority  of  the  a^ent  cannot  be 
proved  bv  nis  declarations  made  to  the  plaintiff  on  obtaining 
the  loan.*  Kor  where  a  loan  is  obtained  by  a  husband  upon 
promissory  notes  made  by  his  wife  can  his  authority  to  pledge  ner 
separate  estate  for  their  pavment  be  proved  by  his  declarations.^ 

Testimony,  in  general  language,  that  the  one  who  borrowed 
was  agent  of  the  defendant  and  acted  as  such,  is  not  enough  to 
prove  his  authority  to  bind  his  principal  by  borrowing."  Even 
proof  of  special  authority  to  buy  goods,  is  not  sufficient  evidence 


>  To  make  an  ezeeptlon  to  Bach  a  qaertlon  artUable  the  fpronnds  shoald  be  stated 
that  the  witneea  is  not  shown  to  hare  the  means  of  knowledge;  and  that  the 
question  is  framed  so  as  to  call  for  a  mental  conolosion  instead  of  a  fack  67  N. 
Y.  661.    See  also  Chapter  XIY,  paragraph  19. 

*  Danforth  y.  Carter,  4  Iowa.  280 ;  and  see  Chap.  XIIL  paragraph  19. 
•Id, 

*  Stark  T.  Corey,  46  111.  481.    Compare  Peck  ▼.  Ton  Keller,  76  N.  T.  604. 
» N.  Y.  Dyeing,  Ac.  EsUbL  r.  Berdell,  68  N.  T.  618. 

*  Eelley  v.  liodsey,  7  Oray  (Mass.)  287 ;  Henry  t.  Wilkes,  80  N.  T.  662.  Com- 
pare  Perkins  t.  Dnnlap,  6  GreenL  268,  which  is  snstninable  as  an  action  for  money 
paid  to  defendant's  nse  rather  than  for  money  leot.  So  if  a  lender  agrees  to  take  ami 
does  take  the  express  written  promise  of  A.,  the  fact  that  the  money  was  applied  to 
the  joint  use  of  A.  4  B.  will  not  establish  their  Joint  liability  for  a  loan.  Underhin 
T.  Crawford,  29  Barb.  664. 

^  See  Sweet  t.  Tattle,  14  N.  Y.  466.  Bat  the  anthoritiea  are  not  miform.  See 
Chapter  on  Mosnr  Padi. 

*  Clark  T.  McOraw,  14  Mich.  189, 149. 

*  Starin  v.  Town  of  Genoa  23  N.  Y.  489 ;  r.  f.  Deck  r.  Johnson,  4  Abb.  Ct. 
App.  Dec.  816.  For  mles  applicable  to  master's  borrowing  for  ship  in  foreign  port, 
•ee  The  Grapeshot,  9  Wall  188,  aud  cas.  cit ;  The  Emily  Souder.  17  Id.  666. 

i«  Deck  y.  Johnson,  1  Abb.  Ct  App.  Dec.  497;  Second  Nat  Bank  t.  Miller,  2  N. 
T.  a  Ct  (T.  A  C.)  104. 

"  PsrUas  T.  Stebbini^  29  Barb.  628;  and  sea  Kant  t.  TS^aon,  20  N.  a  ItL 
16 


2i3  ACTIONS  FOR  MONEY  LENT. 

of  authority  to  borrow  the  money  with  which,  to  buy.^  But  if  the 
money  has  been  actually  mingled  with  defendant's  funds,  or  ap- 
plied to  his  use,  very  slight  evidence  of  recognition  and  adoption 
on  his  part  will  suffice.*  Evidence  that  the  money  actually  and 
beneficially  went  into  defendant's  possession,  and  was  retained 
after  demand,  dispenses  with  necessity  of  other  evidence  of  special 
authority  in  the  agent.'  If  the  agent  had  authority  to  borrow, 
the  misapplication  of  the  money  by  him  is  not  relevant,*  unless 
plaintiff  was  connected  with  it.  Where  the  question  is  whether 
the  agent's  authority  extended  to  borrowing,  defendant  may  be 
held  liable  by  evidence  that  he  had  held  out  the  agent  as  author- 
ized by  previously  ratifying  repeated  transactions  of  the  same 
sort.* 

8.  Parties  to  joint  advefitureJi — In  respect  -to  the  power  of 
one  to  borrow  for  all,  there  is  a  distinction  between  a  firm  (where 
the  power  depends  on  familiar  principles  of  the  law  of  partner- 
ship) and  a  combination  of  persons  having  merely  a  joint  owner- 
ship of  property,  or  even  an  interest  in  a  joint  adventure  or 
enterprise.  Proof  of  joint  ownership  of  property  does  not  alone 
suffice  to  establish  authority  in  one  of  the  owners  to  borrow 
money  on  the  credit  of  the  others,  even  for  the  benefit  of  the 
property.*  M"or  does  proof  that  several  were  engaged  together  in 
a  joint  adventure,  as  distinguished  from  a  partnership,  suffice.'' 
In  such  cases  there  must  be  express  authority,  or  circumstances 
from  which  authority  may  be  inferred,  or  ratincation.^ 

9.  Joint  debtors^ — The  request  of  one  of  several  joint  debtors 
who  are  apparently  all  principals,  although  it  may  suffice  to  sus- 
tain an  action  for  money  paid,'  will  not  suffice  to  sustain  an  ac- 
tion for  money  lent ;  for  one  of  several  joint  debtors,  who  is  a 


>  Bank  of  Indiana  y.  Bngbee,  1  Abb.  Ct  App.  Dec  86 ;  Martin  v.  Peters,  4  Robt. 
484. 

<  See  Gill  v.  Gillingbam,  1  F.  A  F.  284;  Heame  v.  Eeene,  5  Bosw.  579.  Especi- 
ally now  that  parties  can  testify.  1  Daly,  827.  Approval  of  an  advance  to  pay 
dntics  for  an  agent  does  not  imply  authority  in  the  agent  to  burrow.  Tucker  v. 
Woolsey,  6  Lans.  482. 

<  Merchants*  Bank  v.  State  Bank,  10  Wall.  644;  Gold  Mining  Co.  t.  National 
rBank,  96  TT.  8.  (6  Otto),  640,  644. 

•  City  Bank  of  New  Haven  v.  Perkins,  4  Bosw.  420. 

'  Kelley  t.  Lindsey,  7  Gray  (Mass.)  287 ;  Bank  of  Auburn  v.  Putnam.  1  Abb.  Ct 
App.  Dec.  80;  Hammond  v.  Yarian,  54  N.  Y.  898.  Where  such  traDsaolions  came 
to  the  knowledge  of  the  lender  before  the  loan,  and  he  acted  on  the  faith  of  them, 
the  defendant  is  liable  also  on  the  ground  of  estoppeL  The  cases  where  it  hns  not 
appeared  that  the  lender  had  any  knowledge  of  such  transactions,  are  not  in  harmonv 
It  depends  somewhat  on  the  nature  of  the  a^ncy,  and  sometimes,  in  part,  on  the 
usages  of  business.  See,  for  instance,  8  N.  Y.  167,  41  Me.  .S82,  66  K  Y.  583,  rev's: 
1  N.  Y.  S.  Ct  (T.  <fe  C.)  247.  As  to  whether,  where  a  son  borrows  in  his  father's 
name,  and  there  is  no  direct  ^roof  of  agency,  the  fact  of  tbo  father  liaving  paid  other 
debts  contracted  by  iiis  son  is  admissible  for  the  purpose  of  charging  nim,*— com* 
pare  66  N.  Y.  836,  rev*g  7  Lans.  881 ;  and  64  N.  Y.  398. 

•  See  Mumford  v.  Brown,  6  Cow.  475, 

^  Moss  V.  Jerome,  10  Bosw.  220;  Alger  v.  Raymond,  7  Id.  486. 
8  i?ee  Chapter  VII. 

•  Klmendorf  v.  Tappen,  5  Johns.  176. 
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prmeipal  as  between  himself  and  the  others,  has  no  implied  au- 
thority to  borrow  money  for  all  jointly  to  pay  the  debt.^ 

10.  Written  evidence.] — The  law  recognizes  the  general  usage 
of  men,  in  lendinsr  money,  to  take  written  evidence  of  it ; '  and 
tiiis  is  one  reason  iray  proof  of  the  mere  delivery  of  money  without 
writing  is  presumed  to  be  payment  of  an  obligation,  not  a  loan. 
Under  modem  procedure,  the  question  whether  the  action  should 
be  for  money  lent  or  on  the  written  contract,  is  not  vital ;  and  if 
the  defendant  is  not  surprised,  the  court  should  disregard  a  vari- 
ance.' If  plaintiff  took  an  express  written  agreement,  and  it  is 
void  for  reasons  not  inherent  in  the  loan  itseif,  or  if  it  has  been 
rescinded,  he  may  sue  for  money  lent,  ignoring  the  express  agree- 
ment.* But  if  the  plaintiff  relies  on  a  written  promise  to  repay, 
he  cannot  resort  to  parol  evidence  to  enable  himself  to  recover 
otherwise  than  according  to  its  tenor ;  nor  against  other  parties 
than  those  bound  by  the  writing ; '  except  that  if  the  agreement 
is  non-negotiable  and  not  under  seal,  he  may  gire  parol  evidence 
to  charge  the  undisclosed  principal  of  the  signer,*  or  to  show  him- 
self the  real  party  in  interest  though  not  named  in  the  paper.  If 
the  agreement  is  to  pay  according  to  the  terms  of  another  writing 
referred  to  without  reciting  its  terms,  the  other  writing  must 
be  produced  or  accounted  for,^  but  its  execution  need  not  be 
proved.*  A  written  secernent,  if  any,  is  the  best  evidence,  and 
should  be  produced  or  accounted  for.  Where,  however,  the  writ- 
ing was  not  made  as  embodying  the  contract  or  premise,  but  was 
merely  a  signature  or  entry  for  an  incidental  purpose,*  it  is  not 

>  lb. ;  Bolfe  r.  Lamb,  16  Vt.  614. 

*  Yeitbs  y.  Hagge,  8  Iowa,  187.  But  the  peculiar  habit  of  the  lender  is  not 
primarily  competent  without  something  to  show  that  the  other  party  dealt  with 
cnowlcdffo  of  it.  Sngart  t.  Mi^'S,  64  Geo.  654.  Where,  however,  plaintiff  testified 
that  he  lent  the  money  sued  for  on  a  credit  of  6  months,  withont  taidng  a  note,-— 
Held,  that,  as  unfavorable  inference  might  be  drawn  against  this  statement,  from  the 
length  of  time,  it  was  competent  to  allow  him  to  testify  that  he  had  frequently  be- 
fiire  mads  such  loans  to  other  persons.    Stolp  y.  B'air,  6S  111.  641. 

»  Wriffht  V.  Hooker,  10  N.  Y.  6S ;  and  see  64  N.  Y,  686,  affi'g  4  Daly,  92 ;  8  N. 
Y.  3.  Ct  (T.  A  C.)  448.  But  a  promissory  note  is  not  evidence  of  money  lent,  except 
as  between  the  original  parties  to  it  Rockfeller  v.  Robinson,  17  Wend.  206,  limit- 
ing 4  Id.  411.  Nor  as  against  oao  signing  expressly  an  surety.  Balcom  v.  Wood- 
ruif.  1  Harb.  13. 

*  Thus,  on  a  loan  which  was  in  itself  valid,  the  lender  may  recover,  although  he 
took  a  security  which  the  borrowers  were  forbidden  by  law  to  issue.  Curtis  v. 
Leavitt,  16  N.  Y.  9,  96,  96,  246,  296;  Yanatta  v.  State  Bank,  9  Ohio  St.  27.  So 
where  the  security  given  has  been  surrendered  by  mistake.  Baxter  v.  Paine,  16 
Gray  (Mass.)  278.  void  securities  are  admissible  in  evidence  for  th^  purpose  of 
proving  tiiat  they  are  worthless.    Enthoven  v  Hoyle,  16  Jur.  272. 

*  See  note  6  (below).    But  a  deposit  with  banker^*,  for  which  tbe  depositor  took  \^ 
the  banker's  certificate  payable  on  presentation  and  indorsement,  is  reooveraUe  as  a 
loan,  and  witliout  indorsement  beibre  suit;  but  it  should  be  in  possession  ready  for 
nurrender.    Umbarger  y.  Plume,  26  Barb.  461. 

*  Briggs  V.  Partridge,  64  K.  Y.  862 ;  7  M.  A  G.  690.  As  to  negotiable  paper, 
oompare  1  Wall  284. 

^  Alabama,  <fce.  R.  B.  Go.  y.  Vabors,  87  Ala.  489. 

*  Smith  V.  N.  Y.  Central  R.  R.  Co.  4  Abb.  Ct.  App.  Dec  262. 

*  As  where  the  clerk  procured  the  borrower  to  write  his  name  in  the  oaah  bool^ 
80  aa  to  know  the  correct  spelling.    Keene  v.  Meade,  8  Pet.  1,  7. 
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the  primary  evidence,  but  the  transaction  may  be  proved  by 
parol 

11.  Due  WK.]— An  "  I.  O.  U/'  and  a  due  bill  {e.  a..  Due  A. 
B.  $80  on  demand)  are  competent  as  evidence  of  a  foan;^  but 
they  are,  if  unexplained,  quite  as  appropriate  in  support  of  an 
allegation  of  an  account  stated.^  Evidence  identifying  the 
plaintiff  with  "  TJ."  or  "  the  bearer,"  is  not  necessary  in  the  first 
instance.*  It  is  for  defendant  to  show  that  the  paper  was  given 
to  some  one  else.^ 

12.  Defendant  9  check  mfwoor  of  plaintiff,'] — ^A  check  drawn 
by  defendant  on  his  banker,  in  favor  of  plaintiff,  and  produced 
by  plaintiff,  is  not  by  itself  evidence  of  a  loan  by  plaintiff,  but 
rather  of  a  payment  to  him ;  •  but  with  evidence,  for  instance, 
that  it  was  drawn  on  a  bank  where  defendant  had  no  funds,  and 
was  not  intended  to  be  presented,  but  given  as  a  memorandum, 
it  will  support  the  action."  Unless  some  circumstances  are  shown 
to  excuse  the  omission,^  there  must  be  evidence  of  demand  and 
notice;^  but  delay  therein  is  not  material,  unless  the  drawee  has 
failed  or  the  drawer  otherwise  sustained  injury  by  the  delay.* 

13.  Defendant's  checJce  on  plaintiff,"] — Checks  drawn  by  the 
defendant  upon  the  plaintiffs,  his  bankers,  and  paid  by  them,  are 
not  alone  evidence  of  money  lent  by  them.^  There  must  be  proof 
of  such  a  state  of  the  accounts  as  to  show  that  the  checks  rep- 
resent money  lent.** 

14.  Defendant 8  receipt.] — Upon  the  same  principle  defend- 
ant's simple  receipt  for  money,  without  indicating  it  as  a  loan,  is 
competent,  but  by  itself  wholly  insufficient  to  support  the  action.'^ 

15.  Plaintiff's  check,] — Where  a  check  drawn  by  plaintiff  in 
favor  of  defendant  is  relied  on  as  evidence  of  the  payment,  the 


>  Hinsdale  t.  Eells,  8  Gonn^  877 ;  Hay  t.  Hide,  1  D.  Chip.  (Yt.)  214 ;  a.  f.  12  Ad. 
A  E.  641.  So  ia  a  memorandum  check.  Torabnll  v.  Osborne,  12  Abb.  Pr.  N.  S.  200. 
Otherwise  of  a  mere  conditional  promise  to  pay  a  sum  of  money,  without  importing 
any  consideration.    Morgan  y.  Jones,  1  C.  ^  J.  162. 

*  See  Fessenmayer  t.  Adoock,  16  M.  <fc  W.  449 ;  1  Esp.  Gas.  426 ;  and  aee  L.  R.  1 
C.  P.  297;  L.  J.  10Q.B.48. 

*  Fessenmayer  ▼.  Adcock  (aboye). 
«  Curtis  T.  Rickards,  1  M.  4  G.  46. 

'  Pearce  t.  Davis,  1  Moody  A  Rob.  865. 

*  Gushing  y.  Gore,  16  Mass.  69 ;  Currier  t.  Dayis,  111  Id.  480 ;  and  see  Garter  y. 
Hope,  10  Barb.  180. 

^  As  that  the  drawer  had  no  funds  there.    Reddington  y.  Gifanan,  1  Boaw.  286. 
'  Pearce  y.  Dayis,  1  Moody  dr  Rob.  865. 

*  Murray  y.  Judah,  6  Cow.  484. 

i<»  White  y.  Ambler,  8  N.  Y.  170,  s.  p.  Reddington  y.  Oilman,  1  Bosw.  286. 

"  The  bank  books  are  not  competent  for  the  purpose.  White  y.  Ambler  (abore). 
>And  the  testimony  of  a  clerk,  speaking  in  general  terms  and  firom  recollection,  with- 
out the  production  of  the  books,  tliat  at  the  time  they  were  drawn  the  delendant^a 
account  was  greatly  oyerdrawn,  is  not  enough.  Fletcher  y.  Manning,  12  Maes.  A 
W.  671.    See  p.  62  of  this  yoL 

"  MoFailand  y.  Strip,  17  Ark.  41 ;  and  tea  8  J.  J.  Manh.  87. 
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check  being  produced  from  plaintifTs  cnjstody,  thongli  with 
marks  of  cancellation  by  the  bank,  is  not  alone  evidence  that  the 
money. was  received  by  the  defendant,  unless  it  was  payable  to 
his  order,  and  indorsed  by  him.  If  it  be  payable  to  bearer,  it  is 
necessary  to  give  some  evidence  tending  to  show  that  defendant 
received  the  money .^  If  the  books  of  the  bank  or  a  pass-book 
are  relied  on,  they  should  be  proved  by  their  production  (or  by 
the  production  oi  a  copy  of  the  entries,  where  that  is  allowed  by 
law'),  and  by  producing  the  clerk  who  made  the  entries,'  or  ac* 
counting  for  his  absence,  and  proving  his  handwriting.  Proof 
that  the  money  was  actually  paid  to  the  defendant  on  plaintiff's 
check  will  not,  however,  alone  support  the  action ;  for,  like  a  re- 
ceipt, it  is  only  evidence  of  the  payment  of  money  which  pre- 
sumptively is  in  satisfaction  of  a  aebt,  and  not  a  loan.^ 

16.  Plaintiffs  account  hooks.'] — The  plaintiff's  accounts  are 
not  in  «neral  admissible  as  independent  evidence  that  money 
was  paid,'^  much  less  that  a  payment  was  a  loan.  Where  plaintiff 
himself  testifies  to  the  loan,  his  own  entry  of  the  fact  of  pay- 
ment, made  contemporaneously  with  the  fact,  and  as  part  of  the 
resgestcBj  is  admissible  upon  that  ground.*  Where  tne  plaintiff 
or  other  person  making  the  entry  is  not  examined  as  a  witness, 
the  entries  in  plaintiff's  books  are  not  in  general  competent  evi- 
dence of  the  payment.^  In  some  States,  however,  tne  parties' 
• 

>  Patton  T.  Ash,  1  Serg.  4  R.  126 ;  Fleming's  Ex'r  y.  McLain,  13  Pa.  Si  177. 
See  also  Beasley  t.  Croealey,  8  Bing.  490.  The  entry  in  the  cheek  book  that  it  was 
drawn  to  defendant,  is  not  alone  enon^  Freeman  t.  Kelly,  Hoffin.  90,  and  see  S 
Pick.  96. 

*  As  in  ease  of  a  foreign  oorporatlon,  see  p.  62  of  this  toI.  n.  10.  Compare 
MerrUl  ▼.  Ithaca  R.  R.  Co.  16  Wend.  686. 

*  Patton  T.  Ash  (above).    See  7  Gray,  191,  and  Chap,  on  Pathiiit. 

^  Gary  y.  Gerriah,  4  Esp.  Gas.  9 ;  Aubert  t.  Walsh,  4  Tannt  298 ;  Fleming's  Ex'r 
T.  UcLain  (above).  Proof  of  a  check  drawn  by  ^aintifi,  and  payable  to  and  indorsed 
by  defendant,  and  paid  and  prodaoed  by  plalntlns,  who  are  bankers,  together  with  an 
envelope  indorsed  oy  defencUnt  with  a  memorandum  describing  the  note,  and  enume- 
rating securities,  is  sufficient  evidence  to  go  to  the  jury  to  esiabllsh  a  loan.  Union 
IVust  Co.  V.  Whiton,  9  Hun,  667. 

There  is  some  conflict  in  the  cases  as  to  whether  the  rule  of  r«  ffetlm  wiU  not  jus- 
tify the  admission  of  declarations  of  the  plidntiff,  made  at  the  time  of  delivering  the 
money  or  drawing  the  check,  as  evidence  that  he  intended  a  loan  and  not  a  payment,' 
although  made  in  the  absence  of  the  defendant.  In  some  coses  such  declarations  have 
been  excluded,  on  the  ground  that,  defendant  being  absent^  they  did  not  bind  him. 
But  the  better  view  is  that  such  declarations  are  competent  for  the  purpose  of  ohar- 
acteriaing  the  act  on  the  part  of  the  plaintiff  it  being  understood  that  proof  that  he 
intended  a  loan  is  not  sufficient  to  support  the  action  without  additional  evidence 
proper  to  bind  the  defendantb    Huntziger  v.  Jones,  60  Peon.  St  170. 

Tbe  eifect  of  such  declarations,  like  the  eflfect  of  the  act  itself,  may  depend  upon 
evidence  yet  to  be  ffi  ven.  This  principle  is  folly  sustained  in  Beaver  v.  Taylor  ( 1  WalL 
687),  where  plaintiflf  wis  allowed  to  give  in  evidence  the  letters  of  his  correspondent 
who  made  payments  on  his  behalf,  and  the  entries  which  plaintiff  thereupon  made  in 
bis  own  books,  not  as  matters  binding  the  defendant,  but  as  part  of  the  ret  gettm  nee- 
essary  to  the  oomplete  proof  of  the  act  of  the  plaintiff  in  making  the  payment. 

*  Unless  the  aefendant  is  shown  to  have  had  access,  and  assented,  llimes  v. 
Bamits,  S  Watto  (Penn.)  89, 47. 

*  The  law  manng  peirties  competent  does  not  exclude  their  book\ 

*  Low  V.  Payne,  4  if.  Y.  247;  Yeiths  v.  Uagge,  8  Iowa,  184 ;  Maine  v.  Harper,  4 
AIl6Q(lfMa.)n6. 
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own  books  are  admiBsible  for  small  smns^  with  certain  snppletorr 
proof  .^  The  reason  why  the  parties'  own  books  are  not  admitted 
to  prove  loans  Is,  that  they  are  not  the  nsnal  method  of  preserv- 
ing evidence  of  loans,  and  an  exception,  therefore,  to  tne  rule 
excluding  them  has  recently  been  recognized  in  the  case  of  the 
books  of  bankers  and  others,  where  there  is  evidence  that  the 
payment  of  money  constituted,  at  the  time  the  charges  were 
made,  the  ordinary  business  of  the  party,  and  that  the  char^  in 
question  were  maae  in  the  ordinary  course  of  that  business  J 

17.  Character  in  which  the  parties  dectltj — ^Where  the  action 
is  by  a  person  suin^  in  his  individual  right,  and  the  proof  is 
of  a  debt  due  him  m  his  representative  capacity  or  conversely, 
the  plaintifE  cannot  recover  without  an  amendment  in  this  respect, 
unless  the  case  is  such  that  a  payment  to  the  plaintiff  will  protect 
the  defendant  irrespective  of  the  variance.* 

18.  Connected  and  collateral  agreement^J] — ^Where  the  loan 
was  made  upon  a  promise  to  repay  or  to  give  security  for  repay* 
ment,  which  is  void  by  the  statute  of  frauds,^  as  well  as  where  a 
stipulation  for  a  term  of  credit  was  obtained  by  fraud  of  the  bor- 
rower,*^  or  upon  a  condition  which  remains  unperformed  (as  dis- 
tinguished from  an  alternative  contract),^'  or  upon  a  special  agree* 
ment  for  security  which  has  been  wholly  rescinded  by  the  paities,^ 
the  loan  may  be  recovered  without  regard  to  the  special  agree* 
ment,  and  puintifi  m^y  prove  the  fraud,  etc.^  though  not  alleged, 
as  part  ot  the  res  geetae^  If  the  lender  received  a  collateral 
security,  this  fact  does  not  suspend  his  remedy ;'  and,  he  need  not 
prove  an  offer  to  return  it  beiore  suit ;  it  is  enough  that  he  holds 
it  ready  to  be  surrendered ;  ^  but,  if  it  be  negotiable  paper,  and 
indorsers  or  other  parties  contingently  liable  have  been  dis- 
charged, it  must  appear  that  they  were  not  discharged  by  neglect, 

1  See  the  chapter  on  Salbb  or  Goods,  Ac, 

*  CammtngB  v.  UUVb  Adm'r,  86  Iowa,  268i  But  in  the  courts  where  each  eridenoe 
]0  received,  it  ahoold  appear  that,  from  the  nature  of  the  traoaactioDa  or  course'  ot 
dealing,  or  other  cironm^tancea,  that  the  case  fitlla  within  the  general  principle  which 
jnatihea  the  admission  of  the  iMirty's  own  books  in  other  cases,  namely,  that  better 
evidence  is  not  obtainable.     Yoan<;  v.  Jones,  8  Iowa,  219. 

*  Thus,  defendant  cannot  defeat  a  recovery  by  showing  that  the  Amds  were  held 
by  the  lender  in  a  trust  capacity,  and  that  he  had  no  power  to  loan  them,  unless  de> 
fendant  shows  also  that  by  reason  of  a  snccea^or  in  the  trust  having  already  been 
appointed,  or  otherwise,  a  payment  to  the  plaintiff  will  not  protect  the  defendant. 
See  also  chapters  on  Exbcutobs  and  AniONiSTBATOBS,  Orfioxbs,  Rsoovaifl,  and 

TaUSTEESb 

*  Swift  V.  Swift,  46  Cal  26e ;  Binion  v.  Browning,  26  Mo.  270. 

*  Nelson  v.  Hyde,  66  Barb.  59. 

*  Bristow  V.  Needham,  9  Mecs.  A  W.  729. 
^  James  v.  Cotton.  7  Binff.  266. 

*  Nelson  v.  Hyde  (above).  Compare  Peck  v.  Root,  S  Hun,  647 ;  French  v.  White, 
6  Duer,  264. 

»  Brenglo  v.  Bushey,  40  Md.  141,  s.  c.  17  Am.  R.  686;  Lewis  v,  IT.  S.  92  U.  S.  (2 
Otto),  628,  and  cases  cited. 

^^  Scott  T.  Parker,  IQ.  B,  809;  Lawton  v.  Newland,  2  Stark.  78. 
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or  at  least  that  defendant  has  lost  nothing  by  snch  neglect.^  If 
the  lender  has  entered  into  an  agreement  for  satisfaction  or  pay- 
ment which  has  failed  by  default  of  the  borrower  to  fulfill  it,  or 
was  vitiated  by  fraud  on  his  part,  the  lender  may  recoyer  in  dis- 
regard of  such  agreements.' 

19.  Mcrtga^,'] — Where  a  mortgage  of  real  or  personal 
property  is  taken  to  secure  payment,  if  a  written  acknowledgment 
of  a  debt  on  the  part  ot  the  defendant  is  embodied  in  it  or 
taken  with  itj  the  lender  may  recover  thereon  without  first  en- 
forcing the  mortgage.'  But  where  the  only  writing  expresses 
that  the  mortgage  was  for  the  purpose  of  securing  a  sum  specified, 
not  indicated  to  be  a  debt,  tiro  mortgagor  is  presumptively 
not  personally  liable.^ 

20.  Medium  of  repavment] — ^Where  there  is  an  express 
promise  to  repay  in  a  particular  currency — e,  y.,  to  pay  so  many 
*^  dollars " — parol  evidence  is  not  admissible  to  prove  that  any 
other  than  lawful  money  of  the  country  was  intended,  unless  the 
contract  is  shown  to  have  been  made  in  a  country  where  another 
currency  or  currency  using  that  designation  for  coin  of  a  differ- 
ent value,  was  authorized.  In  such  case  parol  evidence  is  admis- 
ttble  to  explain  what  was  intended,'  and  to  prove  the  equivalent 
value.* 

^1.  D^enaes  /  Disproving  loan,"] — If  the  making  of  any  loan 
whatever  by  plaintiff  is  denied,^  evidence  of  his  poverty  at  the  time 
is  competent  as  tending  to  disprove  it.'    But  Upon  the  question 

ft 

1  Marston  y.  Boynton,  6  Mete.  (Mass.)  127. 

*  Wo'.tcott  T.  Keelcr,  4  Bi«w.  564 ;  Arnold  t.  Crane,  8  Johns.  79. 

•  Elder  v.  Rouse,  15  Wend.  218. 

*  Calyer  r.  Siasoft,  8  N.  Y.  264 ;  Weed  v.  CotIII,  14  Barb.  242 ;  and  see  1  Dner. 
890.  To  the  contrary,  Coor  v.  Grace,  10  Smedes  A  M.  (Miss.)  434 ;  and  seo  4  Q.  B. 
18i.  And  in  aueh  case  it  has  been  held  thit  parol  evidence  that  the  transaction  was 
aloan  is  inadmi8.nble.     Waite  v.  Dimick,  10  Allen,  864.     See  1 N.  T.  R.  S.  788,  S 189. 

•  Thoringtm  v.  Smith.  Chabk,  Ch.  J.,  8  Wall  1. 

*  As  to  what  kind  of  endence  of  intention  would  suffice,  see  Confederate  Note 
Case,  19  Wall  548,  559.  Proof  of  promise  to  pay  in  Indian  currency,  no  yarianee. 
Wider  doclaratioa  alleginff  promise  to  pay  in  lawful  money  of  Great  Brttaln.  Har- 
rington y.  MacMorris,  5  Taunt.  228.  See,  as  to  valuation.  Story  Confl.  of  U  8  810; 
Rice  v.  Ontario  Steamboat  Co.  66  Barb.  384 ;  Gunther  y.  Colin,  8  Dalv,  125 ;  Col- 
ton  y.  Jhinham,  2  Paiore.  267 ;  Stranaghan  v.  Yonmao,  65  Barb.  892 ;  R.  S.  of  U.  S. 
§g  8504,  8565 ;  Sehnddt  v.  Herfarth,  5  Robt  124. 

^  As  to  distinction  between  loan  and  gift,  see  ITick  v.  Keats,  4  B.  A  C.  71 ;  Hill 
V.  Wilson,  L,  R.  8  Ch.  888,  and  p.  151-155  of  this  vol 

•  DowliDg  y.  Dowling,  10  Ir.  C.  L.  236 ;  Darin?  v.  Westmoreland,  52  N.  R  401, 
a.  o.  18  Am.  R.  65,  and  cases  cited.  Whether  the  alleged  borrower  may  support  his 
denial  by  proof  that  he  had  no  need  to  borrow  is  disputed ;  but  where  he  has  been 
allowed  to  do  so,  the  other  party  may  rebut  it.  Thns  where  defendant  testified 
he  had  no  need  to  borrow,  he  had  received  money  from  A.,  proof  that,  on  the  con- 
Irary,  after  the  alleged  loan  he  remitted  money  to  A.  is  competent  Stolp  v.  Blair, 
C8  nL  641.  On  the  question  whether  the  mooey  used  to  pay  off  an  incumbrance  on 
defendant's  property  was  lent  to  him  or  to  tne  ptTSon  who  assumed  to  act  as  his 
nf^nt  in  i*eceiving  and  applying  it,  defendant  may  prove  that,  as  between  them  tha 
debt  was  the  debt  of  such  agent    Ucnry  y.  Wilkee,  81  K.  T.  662. 
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whether  the  loan  was  made  to  the  defendant  or  another  person, 
evidence  of  the  insolvency  or  poverty  of  the  defendant  is  not 
competent  for  the  purpose  of  showing  that  the  credit  was  prob- 
ably not  given  to  him/  unless  it  appears  that  something  passed 
between  the  parties  on  thos  subject  of  pecuniary  responsibility.* 
Where,  however,  such  evidence  nas  been  admitted  as  a  circum- 
stance tending  to  show  that  he  borrowed  it,  is  competent  for 
him  to  show  m  rebuttal  that  he  borrowed  for  his  wants  from 
another  person.*  Evidence  of  the  defendant's  declarations  at 
about  the  time  of  the  transaction,  as  to  his  pecuniary  affairs,  are 
not  admissable;^  nor  is  the  fact  that  he  made  no  entry  in  his 
books.' 

22.  lUegaUty.'] — To  defeat  the  action  on  the  ground  that  the 
loan  was  made  in  execution  or  in  furtherance  of  an  illegal  pur- 
pose, it  is  not  enough  to  show  that  the  lender  knew  of  an  illegal 
purpose  of  the  borrower  in  respect  to  the  application  of  the 
money  when  borrowed,  unless  the  lender  shared  the  intent.* 
For  the  purpose  of  establishing  such  intent,  parol  evidence  is 
competent  in  contradiction  or  variance  of  a  writing.^ 

The  borrower's  abandonment  of  the  purpose,  without  any 
change  or  act  on  the  part  of  the  lender,  does  not  render  the  ille- 
gal loan  valid  so  that  the  lender  can  recover.*  Where  the  loan 
was  made  by  transferring  a  thin^  in  action,  founded  on  a  consid- 
eration illegal  or  contrary  to  public  policy  as  between  the  orig- 
inal parties,  or  a  fund  wnich  was  the  proceeds  of  an  illegal  trans- 
action in  which  the  borrower  and  the  lender  were  previously 
engaged,  the  plaintiff  may  nevertheless  recover,  if  the  loan  was  a 
new  transaction  the  assent  to  which  did  not  involve  assent  to  the 
previous  illegal  contract.* 


*  See  chnpter  on  Money  Paid.    To  make  an  exception  on  this  point  ayulable  it 
ahonld  be  specific    61  N.  Y.  680. 

*  Second  Nat'l  Bank  v.  Miller,  2  K.  Y.  8.  Ct  (T.  A  C.)  107 ;  and  see  68  N.  Y.  689 ; 
Green  v.  Disbrow,  66  N.  Y.  386,  rev*g  1  Lans,  881. 

»  Burlew  v.  Hubbell,  1  Supm.  a.  (T.  A  C.)  286. 
«  Doug^laEB  T.  Mitchell,  86  Penn.  St.  440,  416. 
•Id. 

*  Bond  V.  Perkins,  4  Heisk.  (Tenn.)  864 ;  and  see  Gregory  t.  Wilson,  86  N.  J.  816, 
a.  0.  18  Am.  R.  448 ;  Earl  y.  Clute,  2  Abb.  Ct  App.  Dec.  1. 

^  1  Greenl.  £v.  880,  note. 

*  Kingsbury  v.  Fleming,  66  N.  C.  624. 

*  Wintermute  v.  Stinson,  16  Minn.  468 ;  Hamilton  t.  Canfield^  2  Hall,  626 ;  Plan- 
tors'  Bank  v.  Union  Bank,  16  Wall  483 ;  and  see  Brooks  v.  Martiu,  2  Wall.  81. 
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1.  Groimdfl  of  Mstion.  11.  —  by  oral  eyidence. 

2.  FreYions  request  or  previoTis  promise    12.  —  by  producing  defendant's  order  la 

to  reimburse.  favor  of  third  person. 

8.  Parol  eyidence  to  vary  a  writing.  IS.  —  by  plaintiff's  cbeclra  or  accounts. 

4.  Subsequent  promise  to  reimburse.  14.  —  by  the  payee^s  receipt,  or  surreo- 

5.  Aeent^  action  against  principal.  der  of  evidence  of  debt 

6.  Obligation  to  pay  wnat  defendant  16.  Judfiinent  against,  plaintiff  in  action 

oughi  rather  to  have  paid.  of  which  aefendanc  had  notice. 

*I,  Surety's  action  against  principal  or  16.  Medium  of  payment 

co-surety.  17.  Amount 

8.  Implied  promise  to  indemnify.  18.  Source  of  the  fund  paid. 

9.  Action  between  parties  to  negotiable  19.  Object  and  application  of  the  payment 

paper.  20.  Demand  and  notice. 

10.  Proof  of  payment  21.  Ik/mom, 

1.  Grounds  qfaetion}] — Plaintiflf  must  show  his  payment*  of 
money  or  its  representative,  to  the  use  of  defendant ;  and  an  ex- 
press or  impliea  assent  on  the  part  of  defendant  to  the  making 
of  the  payment ;  *  which  is  nsnally  proved  by  either  (1)  a  previous 
request,  or  (2)  a  subsequent  promise  to  reimburse,  or  (3)  legal 
compulsion  on  plaintin  to  pay  what  defendant  ought  to  have 
paid,  or  (4)  other  circumstances  showing  that  he  did  not  officiously 
volunteer,  but  was  justified  in  making  the  payment  without  express 
assent ;  and  then  the  law  is  said  to  imply  a  request  or  promise.* 


>  The  action  was  often  resorted  to  at  common  law,  as  a  substitute  for  a  bill  in 
equitjT,  and  was  encouraged  wherever  equity  would  compel  defendant  to  rep-iy  t  > 
plaintiff  money  the  latter  had  been  compelled  to  pay  for  his  benefit  Chao.  Wal- 
woRTn,  Wright  r.  Butler.  6  Wend.  290. 

*  Under  a  complaint  for  money  paid,  evidence  to  charge  defendant  as  indoraer  or 
guarantor  cannot  be  received.    Cottrell  v.  Gonklin,  4  Duer,  46. 

*  Thus,  if  an  officer  holding  process  against  a  defendant,  voluntarily  pays  it  him- 
self, he  cannot  recover  the  amount  from  defendant  (Jones  v.  Wilson,  8  Johns.  434 ; 
Beach  v.  Vandenburgh,  10  Id.  861);  but,  if  he  pays  it  at  the  request  of  the  defend- 
ant, he  may  recover  it  Leonard  v.  Ware,  4  if.  J.  L.  (1  South.)  ISO;  Moseley  v. 
Boush,  4  Rand.  (Ya.)  892. 

*  For  instance,  a  party  met  to  dine  at  a  tavern,  and  afber  dinner  all  but  one  left 
without  paying,  whereupon  he  paid  for  all,  and  he  was  allowed  to  recover.  8  East, 
614.  So  where  a  wife  dies  in  the  absence  of  her  husband,  one  who  humanely  pays 
the  neceiisary  funeral  expenses  may  recover  them  of  the  husband.  Bradshaw  v. 
Beard,  12  C.  B.  K.  S.  844,  and  cases  cited.  See,  also,  Ezall  v.  Partridge  and  En- 
gland  V.  Marsden,  paragraph  6,  note  1.  The  rule  forbidding  recovery  by  an  officious 
volunteer  has  lost  much  of  its  intended  efficacy  to  prevent  one  man  horn  constituting 
another  his  debtor  without  the  latter*s  consent,  since,  in  most  cases  of  pre-existing 
liability,  one  may  now  take  an  asdgnment  and  sue  as  assignee.  In  I  hat  ca^e  the  ac- 
tion will  not  be  for  money  paid,  but  on  the  original  demand.  The  rule  still  applies 
(I)  where  the  demand  was  not  assigned  but  satisfied,  (2)  where  It  was  not  ascdgnabld 
in  its  nature,  (8)  where  it  was  contraoted  or  created  only  by  plaintiff's  actTwhere 

[240] 
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If  the  facts  which  thus  raise  an  implied  request  or  promise  are 
alleged,  an  allegation  of  the  request  or  promise  is  not  necessary.^ 

2.  Previous  Request^  or  previous  Promise  to  Reimburse.'] — It  is 
not  necessary  to  prove  that  th^  request  or  proniise  was  formally 
expressed ;  it  may  be  inferred  from  circumstances,*  and  the  rela- 
tion of  the  parties  (principal  an4  agent,  for  instance)  ^  often  sup- 
plies the  place  of  a  specific  request. 

If  the  request  oir  promise  was  made  by  a  third  person,  there 
must  be  something  to  snow  that  he  was  aatnorized  to  bind  the  de- 
fendant.* Where  several  persons  are  associated  for  a  common 
purpose,  but  not  being  partners,  a  request  made  by  one  to  ad- 
vance money  for  the  benefit  of  all  is  enough,  if  there  be  circum- 
stances from  which  his  agency  for  the  others  may  be  inferred " 

Where  a  previous  request  is  proved,  it  is  not  necessary  to 
prove  that  the  payment  was  beneficial  to  the  defendant ;  he  is 
equally  liable  whether  it  discharged  a  debt  of  his  or  constituted 
a  loan  or  gift  to  a  third  person.*  The  evidence  must  bring  the 
payment  within  the  scope  of  the  request.''^ 


ihe  demand  was  aflBi<piab1e,  and  the  evidencea  of  it  were  delivered  up  to  plaintiiF,  an 
assignment  may  be  presumed,  in  furtherance  of  justice,  if  there  was  any  priyity  be- 
tween plaintiff  and  defendant.  See  p.  2  of  this  vol. ;  and,  for  instances,  Duffy  t. 
Duncan,  82  Barb.  587;  Mills  v.  Watson,  1  Sweeny,  874. 

1  Farron  y.  Sherwood,  19  N.  Y.  227;  Ciobb  y.  Charter,  82  Conn.  858;  Pomeroy 
on  RenL  §  517,  dkc,  and  oases  cited. 

*  Thus,  where  the  plaintiff  accompanied  the  defendant  when  the  latter  was  makine 
a  purchase,  and  said  in  his  presence,  to  the  shopkeeper,  "  if  he  does  not  pay  for  it  I 
will,"  and  defendant  was  silent,  it  was  held  that,  althougli  the  promise  was  void  for 
not  b^ing  in  writing,  yet  plaintiff  having  paid,  as  in  honor  bound,  on  defendant's  de- 
fault, his  payment  might  be  deemed  made  at  defendant's  request.  Alexander  v. 
Vane,  I  M.  A  W.  511. 

*  Paragraph  6. 

«  Burdick  v.  Glass  Co.  11  Yt.  19;  MoElroy  y.  Melear,  7  Coldw.  (T.)  140;  Martin 
y.  Peters,  4  Robt  484.     See  last  chapter. 

^  Whether  the  mere  relation  of  Joint  contractors  in  an  enterprise  is  enough  to 
make  the  request  of  one  support  an  action  for  money  paid  for  all  is  not  a^eed. 
Tradesman's  Bank  y.  Astor,  11  Wend.  87  ;  Porter  v.  McClure,  15  Id.  191;  Chnsman 
y.  Longt  1  ^nd.  212;  and  see  Bassford  v.  Brown,  22  Me.  9 ;  Moss  y.  Jerome,  10  Bosw. 
220.  The  true  principle  seems  to  be  that  among  persons  who  have  consented  to 
shnre  a  common  responsibility,  there  is  prima  jaeie  authority  in  each  from  each 
other  to  discharge  the  common  burdeo.  Add.  on  Contr.  Bk.  2.  ch.  8,  g  2:  The  dis- 
tinction is  between  authority  to  incur  liability — which  is  not  presumed — and  author- 
ity to  discharge  any  liability  duly  assumed.  See  pp.  188  and  189  of  this  vol  and 
notes.  Thus,  where  several  persons  jcinAy  employ  attorney  or  counsel  (Edger  v. 
Knapp,  0  Scott  N.  B.  718),  or  agree  on  an  arbitrator  without  fixing  the  liability  for 
expenses,  and  one  pays  the  expenses  in  order  to  take  up  the  award,  he  may  recover 
one  half.    Marsack  v.  Webber,  6  Hurls.  <fe  N.  1. 

*  Brittain  v.  Lloyd,  14  M.  <fc  W.  762;  Emery  v.  Hobson,  62  Me.  578,  s.  c.  16  Am. 
R.  518.  But  if  the  payment  was  solely  for  the  benefit  of  the  plaintiff  himself,  aa 
where  A.  promised  B.  to  share  the  costs  of  a  suit  on  behalf  of  B.  if  B.  would  bring  it, 
and  it  did  not  appear  that  A.  could  haye  had  any  interest  in  the  result, — Held,  tliat 
B.  could  not  recover  on  the  promise  without  proof  that  his  bringing  the  salt  waa  in- 
duced by  the  promise.    Knox  v.  Martin,  8  N.  H.  154. 

^  Thus  to  charge  defendant  on  a  promise  to  pay  what  may  be  needed  for  the  snpport 
of  a  minor,  beyond  his  wages,  there  most  be  proof  that  he  needed  the  money  pud. 
Merritt  v.  Seaman,  6  K.  Y.  168. 

• 
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8.  Parol  emdence  to  vary  a  writingj] — ^If  the  plaintiff  prores 
a  written  contract  with  defendant,  which  expressly  or  in  effect 
required  plaintiff  to  bear  the  expense  in  question,  plaintiff  cannot 
prove  a  parol  a^ement  made  at  the  same  time,  tnat  the  defend- 
ant would  paj  it;^  but  he  may  prove  such  an  agreement  made 
prior  to  the  written  obligation,  unless  it  be  such  as  was  merged 
in  the  latter.^  So  he  maj  prove  a  parol  request  or  promise  not 
contradicting  or  varying  the  legal  effect  of  the  instrument, 
though  it  formed  the  consideration,'  or  a  usage  which  adds  another  ^^^ 
term  to  the  agreement/  In  other  words,  the  entire  agreement  may 
be  proved,  notwithstanding  a  part  of  it  was  reduced  to  writing.' 
So  ne  may  prove  a  parol  request  or  promise  made  as  a  condition 
of  delivering  the  instrument.*  liVnere  an  express  promise  is 
proved,  the  raet  that,  at  the  time  of  making  it,  the  parties  agreed 
to  reduce  it  to  writing,  but  never  did  so,  does  not  defeat  the  ac- 
tion.' 

4.  Subsequent  Prormae  to  reirrhburse.'] — ^Where  the  plaintifPs 
payment  was  whollv  voluntary  or  officious,  he  may  recover  on 
jH-oof  of  a  promise  ^  to  reimburse,  founded  on  sufficient  consid- 
eration. There  is  sufficient  consideration  within  this  rule,  if  the 
precedent  payment  was  beneficial  to  defendant,*  or  if  it  dis- 
ehan^  a  legal  obligation  against  him,  or  if  it  discharged  what 
the  law  recognizes  as  a  moral  obligation.^^    It  is  not  essential  to 


'  Thus  vrhen  builders,  in  order  to  complete  work  they  had  contracted  in  writing^ 
to  do,  paid  a  license  fee,  held  that  they  could  not  stve  parol  evidence  of  a  contem- 
poraneous promise  of  the  employer  to  pay  it.  They  must  perform  their  written 
contract  If  they  were  not  bound  to  mase  the  payment,  they  would  be  justified  in 
ceasing  work  because  of  ^his  n^lect  to  pay  it.  Thorp  v.  Boss,  4  Abb.  Ct.  App.  Deo. 
416,  woouRurF,  J. 

'  Thus  one  cf  several  jtnntly  bound,  or  one  of  several  co-sureties,  suing  another 
fbr  indemnity,  may  prove  a  parol  agreement  made  at  or  prior  to  their  written  obliga- 
tion, that  defendant  would  iodenmify  him.  Barry  v.  Ransom,  12  N.  T.  462;  Robistm 
v.  Lyle,  10  Barb.  512. 

'  See  Unger  v.  Jacobs.  7  Hun,  220,  and  cases  dted. 

*  See,  for  this  principle,  Broom's  PhiL  of  the  Law,  83,  Ao.,  and' caaes  cited;  9eago 
y.  Deane,  4  Bing.  459. 

»  See  Hope  v.  Balen,  68  U.  T.  380,  affiV  85  Super.  Ct  (J.  A  S.)  458.  Compare 
Johnson  v.  Oppenheim,  56  If.  Y.  280,  affi'g  35  Super.  Ct.  (J.  ±  S.)  440;  Brewers' 
Fire  Ins.  Co.  v.  Burger,  10  Hun,  58,  and  cases  cited. 

*  See  Remington  v.  Palmer,  62  N.  Y.  81,  rev'g  1  Hun,  619,  s.  o.  4  Supm.  Ct  (T. 
d  C.)  696. 

'  Stover  v.  Flack,  80  N.  T.  64. 

'  An  express  promise,  made  not  to  the  plaintiiF,  but  to  another  person  who  was 
priYv  to  the  transaction,  is  enough*  Haasinger  v.  Solms,  6  S.  <k  R.  4.  But  a  mere 
admission  to  a  sthinger  is  not. 

*  Thus  if  one  by  mistake  pays  his  neighbor's  tax,  this  is  a  good  consideration  for 
a  promise  by  the  latter  to  repay.  Nixon  v.  Jenkins,  1  Uilt  8 IB;  but  plaintiff 
must  prove  a  legal  tax.  Weiooerger  v.  Fauerbach,  14  Abb.  Pr.  N.  S.  91.  The  de- 
fendant's promise  to  repay  one  who*volunteered  to  pay  an  execution  may  be  im- 
plied from  the  defendant's  insisting  on  the  payment  as  satisfaction,  and  having  the 
execution  quashed  in  consequence.    Roundtree  v.  HoUoway,  13  Aln.  N.  S.  867. 

>^  As  to  what  constitutes  a  moral  obligation,  see  Gouldlng  t.  Davidson,  26  N.  T. 
604,  rev'g  28  Barb.  438,  and  cases  cited ;  "Freeman  v.  Robinson,  9  Vroom,  888.  8.  a 
20  Am.  U.  899.    If  the  original  consideration  was  beneficial,  and  plaintiff  was  le* 
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show  an  express  promise,  except  where  the  only  consideration  was 
a  moral  obligation ;  but  the  promise  maj  be  inferred  by  the  jury 
from  an  account  rendered  to  which  no  objection  was  made.^  A 
promise  made  by  one  of  sereral  former  partners  after  dissolution 
IS  not  enough  as  against  the  others.'  In  the  case  of  joint  debtors 
not  partners,  a  promise  bj  one  is  not  enough  as  against  the 
others  to  revive  a  legal  obligation  once  barred.' 

5.  Agents  action  c^ainat principal.'] — A  request  or  agency  is 
not  presumed  from  the  mere  fact  that  plaintiff  paid  defendant's 
debt ;  *  and  agency  being  shown,*  the  a^ent  must  show  payments 
pursuant  to  his  instructions  or  within  his  authority.  In  an  action 
for  money  paid  he  cannot  recover  for  property  iJought  by  him- 
self as  his  own,  and  afterward  transferred  to  account  of  his  prin- 
cipaL*    On  the  question  whether  the  act  of  the  agent  was  done 


gaily  liable  to  pay,  defendant^ b  subsequent  promise  to  repay  will  snstain  an  action, 
although  it  wns  made  after  he  had  once  been  wholly  exonerated.  Hassinger  v. 
Solros,  5  S.  <fe  R.  4. 

'  See  Qainoey  v.  White,  68  N.  Y.  870,  and  cases  cited ;  Coe  y.  Hntton,  1  Serg.  A 
R.  898;  MoLellan  v.  Longfellow,  84  Me.  662. 

*  Baker  v.  Stackpoole,  9  Cow.  420;  Van  Keuren  v.  Parmelee,  2  N.  Y.  628;  Mc 
Elroy  V.  Melear,  7  Ooldw.  (T.)  140.    Bat  see  for  authorities  contra,  p.  219  of  this  vol. 

'Lewis  y.  Woodwortb,  2  N.  Y.  612.  Whether  it  is  enough  in  any  other  case,  see 
p.  189  of  this  yol 

*  Stephens  y.  Broadnaz,  6  Ala.  N.  S.  268. 

*  As  to  how  far  circamstantial  eyidence  of  an^enoy  is  competent, — see  Richards  y. 
Millard,  66  N.  Y.  674,  rev'g  1  Supm  Ct.  (T.  A  C.)  247.  The  wgencv,  though  it  be  in 
the  purchase  of  land,  may  be  proyed  by  parol,  baker  y.  Wainwright,  86  Md.  886. 
C!ompflre  Levy  y.  Brush,  46  N.  Y.  689.  rev'g  8  Abb.  Pr.  N.  S.  418.  The  fact  that 
plaintiff  acted  as  ship's  husband  is  sufficient />rtma/a<;t«  evidence  of  his  appointment; 
and  if  an  owner  relies  on  his  refusal  to  be  ansi^erable  fur  expenses  incurred,  he  must 
show  that  his  notice  was  given  before  the  work  was  commenced.  Chappell  v.  Bray, 
6  H.  <&  N.  146. 

*  Field  v.  Syms,  2  Robt.  86,  s.  p.  Beck  v.  Ferrara,  19  Mo.  80.  Not  even  on  proof 
of  a  usage  of  fais  trade  to  do  so,  not  shown  to  be  known  to  defendant.  Day  v. 
Hohnes,  108  Mass.  806. 

According  to  Hoy  y.  Reade,  1  Sweeny,  626,  an  as:ent  employed  to  purchase 
goods,  and  suing  to  recover  his  advances  and  charges,  makes  a  prima  facie  case  by 
proof  of  a  purchase  pursuant  to  principal's  direction,  the  amount  expended  therefor, 
and  the  disbursements,  charges  and  commis8ions»  and  that  the  same  were  necessary 
and  usual ;  and  if,  before  action  brought  by  the  agent,  he  has  wrongfully  converted 
the  goods  purchased,  such  conversion  does  not  defeat  the  action,  unless  the  principal, 
if  he  still  remain  the  owner  of  the  property,  counter-claims  the  value.  According  to 
the  opinion  of  MirxKB,  J.,  in  Rosenstock  v.  Tormey,  82  Md.  169,  s.  c.  8  Am.  R.  126, 
in  a  stockbroker's  action  to  recover  deficiency  on  resale  by  him,  on  his  principal's 
default,  of  stock  bought  on  his  order,  plaintiff  must  prove  actual  purchase  and  notice 
to  defendant  thereof  given  at  a  time  when  he  or  his  agents  had  the  stock  or  the 
proper  indicia  of  title  actually  in  hand  and  ready  to  be  delivered;  and  t^at,  upon 
such  notice  and  request  for  payment  of  price  and  commissions,  the  defendant  did  not 
pay  for  the  stock,  and  that,  after  reasonable  time  and  giving  notice  of  intent  to  re- 
sell, the  stock  was  actually  sold,  either  at  public  auction  or  at  a  sole  publicly  and 
fairly  made  at  the  stock  exchange  or  board  where  such  stocks  were  usually  sold,  at 
its  fair  market  price  on  the  day  of  sale.  It  is  not  necessary  to  prove  a  tender,  nor 
to  prove  a  resale  at  a  public  stock  board  [citing  26  Md.  242] ;  but  while  evidence  of 
the  usage  of  dealers  in  stocks  is  admissible,  (if  the  broker  was  not  limited  to  a  speci- 
fied authority,)  to  show  the  manner  in  which  the  order  may  be  performed,  it  is  not 
admissible  to  set  up  against  one  not  shown  to  be  cognizant  of  the  usage,  a  usage 


MONET  PAID  TO  DEFENDANTS  USE.  868 

in  good  faith  in  pnrsnance  of  his  supposed  duty,  the  information 
and  advice  npon  which  he  acted  is  competent  as  part  of  the  res 
geatce}  For  the  purpose  of  showing  the  manner  of  executing  the 
defendant's  order,  the  plaintifPs  instructions  to  those  by  whom 
he  carried  it  out,  his  letters  to  a  sub  agent  &c.,  are  competent  in 
his  own  favor  as  part  of  the  res  gestae?  If  it  is  shown  that  he 
acted  in  good  faith,  supposing  that  he  was  acting  under  the  in- 
structions and  for  the  interest  of  his  principal,  the  latter,  if  he 
received  the  benefit  of  the  transaction,  must  show  that,  when  he 
was  informed  of  the  act,  he  gave  notice  of  his  repudiation  of  it 
within  a  reasonable  time.'  W  hat  is  a  reasonable  time  is  a  ques- 
tion for  the  court,  if  the  facts  are  undisputed ;  but  if  the  evi- 
dence is  conflicting,  it  is  a  mixed  question  of  law  and  fact,  and 
the  court  should  instruct  the  jury  upon  the  several  hypotheses 
insisted  on  by  the  parties/  Costs  and  expenses  for  wnich  the 
agent  has  been  held  liable  to  third  persons, when  acting  in  good 
faith  and  without  fault,  on  behalf  of  his  principal,  he  may  pay 
and  recover  from  the  latter  without  prooi  of  a  special  request 
or  authority  to  pay  them."  The  fact  of  advances  having  oeen 
shown,  an  account  rendered  by  plaintiff  to  the  defendant  stat^ 
ing  their  amount,  and  not  objected  to  by  the  defendant,  is 
prima  facie  evidence  of  the  amount,*  and  throws  on  defendant 
the  burden  of  proving  that  the  advances  were  less  or  the  fund 
on  hand  greater.^ 

6.  OUigation  to  pay  what  defendant  ought  rather  to  have 
paidJ^ — ^Neither  a  previous  request  to  pay,  nor  a  subseauent 
promise  to  reimburse,  need  be  proved,  where  plaintiff   shows 


irliich  the  Uw  deems  unreasonable;  $,  p.,  afictitloaB  pnrehaae  or  aale.  LI  The 
plnintiff  need  not  show  afBrmatiyely  that  those  from  whom  he  pnrohased  were  acta- 
aUy  in  possession  of  the  stock  at  the  time  of  the  porchase,  in  order  to  prerent  the 
sioclcjnbblog  act  from  rendering  the  contract  void  Oenin  y.  Isaacson,  6  N.  7.  Leg. 
Obs  218. 

>  See  Law  y.  Cross,  1  Black,  688,  689. 

*  Rosenstock  y.  Tormey,  82  Md.  169,  Sw  o.  8  Am.  R.  181.  But  his  snb-agent*B  let- 
ters to  him  are  not  competent  primaiv  eyidence  of  the  matingthe  purchase.  Id. 
Compare,  howeyer,  Beayer  y.  Taylor,  1  Wall.  687 ;  and  see  8  waU.  149 ;  Kahl  y. 
Jansen,  4  Taant  665 :  Fairlie  y.  bastings,  10  Ves.  128 ;  Betham  y.  Benson,  1  Oow. 
46;  Langhom  y.  AUnutt,  4  Taont  611. 

*  Law  y.  Cross,  1  Black,  688 ;  Hoyt  y.  Thompson,  19  N.  T.  218. 
«  Wiwns  y.  Bnrkham,  10  WaU.  129. 

*  Stocking  y.  Sage,  I  Day.  622,  Swirr,  Ch.  J. ;  Powell  y.  Trustees  of  Kewbnrgh, 
19  Johns.  284,  Srssfosm,  Ch.  J. ;  and  see  Doo^^  y.  Moody,  9  Mass.  648.  If  the  lia- 
bility arose  by  reason  of  the  sgent*s  mistake  of  law  and  consequent  error  in  duty  in 
a  matter  which  the  employer  properly  trusted  to  him,  he  cannot  recorer.  Capp  y. 
Topbam.  6  East,  892.  Otherwise  if  it  was  imposed  by  law  on  him,  and  it  was  by  hi.4 
delay  that  the  principal  became  directly  liable,  fiales  y.  Freeman,  4  Moore,  21 ; 
Bate  y.  Payne,  18  Ad.  dr  E.  N.  8.  (Q.  B^  900. 

'  Mertens  y.  Nottebohms,  4  Oratt.  (va.)  168, 168, 178.  So  an  account  of  soles 
made,  and  rendered  to  one  of  the  parties  to  a  ioint  adventure,  by  the  consignee  and 
common  agent  <tf  both  parties  to  sell,  is  admissible  in  the  action  of  the  former  again«t 
the  other  party,  for  money  paid,  to  proye  the  loss.    Peltier  y.  SewaU,  12  WenflL  8Sa 

*  Ledouz  y.  Porche,  12  Bob.  64S. 
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that,  either  by  oompnlBion  of  law,  or  to  relieve  himself  f rodi 
liability,  or  to  protect  himBelf  from  damage,  he  has  been  obliged 
to  pay  what  defendant  himself  onght  to  nave  paid.^  The  most 
common  instances  of  this  kind  are  where  a  surety  or  one  entitled 
to  indemnity'  pays  the  obligation  of  the  defendant  and  snes  for 
reimbursement,  or  where  one  of  several  joint  obligors,  having 
paid  the  whole  debt,  sues  his  co-obligors  for  contribution.  In 
this  class  of  cases,  the  fact  that  plaintiff  was  legally  required 
to  pay  defendant's  debt,  stands  in  the  place  of  request  or  prom- 
ise But  it  is  not  enough  to  prove  that  plaintiff  paid  under  the 
mistaken  supposition  that  he  was  legally  Uable." 

7.  Svrety^s  action  offainst  principal  or  txhsuretyJ] — If  the  in- 
strument in  which  several  persons  are  bound  to  another  describes 
some  of  them  as  sureties  lor  others,  or  if  the  signatures  of  some 
state  that  they  are  sureties  for  others,  this  is  prima  facie  evi- 
dence, as  between  the  obligors,  of  their  relation.*  If  the  signsr 
ture  of  one  does  not  indicate  for  which  of  several  signing  abso- 
lutely he  is  a  surety,  it  may  be  presumed,  in  the  absence  of  other 
evidence,  either  in  the  tenor  of  the  instrument  or  in  the  extrinsic 
circumstances,  that  he  was  surety  for  all  previously  signing.*  But 
between  the  parties  who  are  either  principals  or  sureties,  the 
question  of  suretyship  in  a  written  instrument  is  open  to  parol 

Eroof .•    Such  evidence  does  not  vary  the  instrument,  but  is  col- 
kteral  to  it,  simply  showing  the  relation  of  the  parties.'    Hence, 


>  Bailey  ▼.  Bnfising,  28  Conn.  466.  The  leading  ease  on  the  general  principle  is 
ExnU  y.  Partridge,  8  T.  IL  814.  There  plaintiff,  at  defendant's  requeflt,  lett  hifl  coach 
in  defendant's  possession,  and  while  there  it  was  lawfully  distrained  by  defendant's 
landlord  for  non-payment  of  rent,  and  plaintiff  paid  the  rent  to  secure  his  oavriaee, 
and  recovered  it  of  defendant  Bot  in  England  y.  Marsden,  L.  R.  1  C.  P.  629.  nie 
owner  of  fnrnitore,  for  his  own  advantage  in  letting  it,  left  it  on  the  defendant's 
premises^  and  it  was  distrained  in  the  same  manner.  Held,  that  bis  payment  of  the 
rent  was  not  oompulsory  within  the  rule.  So,  where  a  part  owner  «»f  lands  ii  obliged 
to  pay  the  tax  on  the  whole,  to  protect  his  share,  he  may  recover  from  the  otner 
owners  their  just  proportion,  without  showing  any  asaent  on  their  part.  Graham  v. 
Punnigan,  2  fiosw.  516 ;  but  if  the  tax  collector  pays  a  man's  tax,  he  cannot  recover 
it  without  some  evidence  of  the  assent  of  the  latter.  Overseers  of  Wallkill  v.  Over- 
seers of  Mamakating.  14  Johns.  87. 

*  If  there  is  a  written  obligation  to  indemnify,  the  action  will  uaoally  bo  upon 
that,  and  not  on  action  merelv  for  money  pud  to  defendant's  use. 

>  Bancroft  Y.  Abbott,  3  Allen  (Mass.)  624;  Whiting  v.  Aldrioh,  11.7  Mass.  682. 
But  one  who,  under  the  mistaken  supposition  that  he  is  a  trustee,  pays  money  for  the 
estate,  may  be  entitled  to  reimbursement.  Morrison  v.  Bowman,  29  Cal.  ;i37.  And 
one  who  by  mistake  or  ignorantly  pays  defendant's  debt^  may  recover  it,  if  de- 
fendant had  notioe  and  suffered  it  to  bo  done.  £iy  v.  Norton,  ;£  Abb.  Ct.  App.  Deo. 
19. 

*  Harris  r.  Warner,  13  Wend.  400. 

*  See  Sisson  v.  Barrett,  6  Barb.  199,  2  N.  T.  406. 

*  Sisson  V.  Barrett,  6  Barb.  200,  2  N.  Y.  406. 

'  Blake  v.  Cole,  22  Pick.  97 ;  Barry  v.  Kamson.  12  N.  Y.  462;  Apgar  v.  Hiler,  4 
Zabr.  812;  Hubbard  T.  Gomey,  64  N.  Y.  467,  and  seo  U  Moak's  Kng.  B.  41.  n.; 
Honson  v.  Blakely,  40  Conn.  662,  &  o.  16  Am.  R.  94.  The  reason  of  the  rule  for- 
bidding parol  evidence  to  vary  a  writing, — via. :  that  the  parties  may  be  pre^un^ed 
to  have  embodied  all  the  terms  of  their  contract  in  the  wiiting, — cannot  justly  apply 
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parol  evidence  ie  competent  to  bIiow  that  one  wko  signed  without 
qualification  was  in  fact  surety,  and  for  whom ;  ^  and  that  one  who 
siffned  with  qualification  was  in  fact  a  principal ; '  and  that  one 
who  signed  as  surety  generally  was  a  co-surety  with  one  who  signed 
without  qualification,'  or  that  he  signed  unaer  promise  of  indem- 
nity/ Such  evidence  is  admissible  alike  in  support  of  an  action 
by  one  claiming  to  be  surety,  for  reimbursement ;  or  by  one  claim- 
ing to  be  co-surety,  for  contribution ;  and  in  defense  of  one  sued 
as  principal,  for  contribution,  and  claiming  to  be  surety ;  or  sued 
as  co-surety,  and  claiming  to  be  indemnified.^  The  promise  to 
'  indemnify  may  be  proved  by  parol,  for  it  is  not  a  promise  to 
answer  for  the  debt,  &c.,  of  a  third  person,  within  the  meaning 
of  statute  of  frauds.*  For  this  purpose  evidence  of  declarations 
made  either  at  the  time  of  negotiating  the  loan,  or  at  the  time  of 
signing  the  obligation  are  equally  competent  as  part  of  the  res 
gestcBr  It  ia  not  enough  for  a  surety  to  show  that  he  became 
surety  voluntarily  without  the  request  or  assent  of  the  alleged 
principal.*  Evidence  of  defendant  s  admission  that  plaintiff  was 
ids  surety  is  competent ;  but  to  char^  several  defendants  (not 
partners),  such  admission  or  declaration  of  one  made  in  the  ab- 
sence of  the  others  is  not  competent  against  the  others,  unless 
there  is  something  to  show  that  the  declarant  had  authority  to 
speak  for  them.* 

When  the  relation  of  suretyship  or  of  co-suretyship  is  shown, 
the  law  implies  the  promise  to  reimburse  **  or  to  contribute."  A 
co-surety  may  recover  full  indemnity,  but  not  without  proof  of 


to  the  arrangeiQentB  between  soTeral  parties  upon  one  side  as  to  how  they  will 
bear  the  resulting  liability,  as  amoDg  themselTes,  unless  the  contract  manliest  an 
intention  to  define  their  relations  toward  each  other. 

*  Robison  v.  Lyle,  10  Barb.  612,  Habrib,  J. ;  Mohawk  A  Hudson  R.  R.  Co.  Co.  y. 
Costi^an,  2  Sandf.'^Ch.  806. 

*  Robson  V.  Lyie  (above) ;  see  also  Sisson  t.  Barrett^  6  Barb.  199. 

*  iSisson  v.  Barrett  (above). 

*  Barry  v.  RaDSom,  12  N.  Y.  4«2. 

*  Same  cases. 

*  Barry  t:  Ransom,  12  N.  Y.  462;  Horn  y.  Bray,  61  Ind.  666,  a.  a  19  Am.  R. 
742,  and  cases  cited.  Contra,  Bissig  y.  Britton,  69  Mo.  204,  s.  o.  21  Am.  R.  879.  So, 
an  agreement  between  two  separate  indorscrs  that  if  one  will  pay  in  ^ods  the  other 
will  reimburse  him,  may  be  proved  by  parol  Sanders  y.  Oillespie,  69  N.  Y.  260 ; 
affi'ff  64  Barb.  628. 

'^Robison  v.  Lyle.  10  Barb.  612,  HAitmia,  J.,  1851 ;    s.  p.  12  N.  Y.  462,  Dkxio,  J. 

*  Qager  v.  Babcock,  48  N.  Y.  164 ;  McPheraon  v.  Meek,  80  Mo.  345 ;  Certir  v. 
Black,  4  Dov.  A  B.  L.  426.  But  tacit  assent  is  enough.  Alexander  y.  Vane,  1  M.  A 
W.  61  i.  The  requirement  of  the  law  that  a  creditor  should  give  8»cuiity  for  the 
support  of  a  debtor  imprisoned  on  his  execution,  if  the  debtir  make  oath  of  his  own 
iuability,  has  been  held  sufficient  to  enable  a  creditor,  payio^  pursuant  to  security 
so  ^ven,  to  recover  of  the  debtor.    Plummcr  v.  Sherman,  29  Me.  666. 

'  Warner  v.  Pi  ice,  8  Wend.  897,  and  see  p.  188  of  this  vol. 

"  Holmes  y.  Weetl,  1 9  Barb.  128 ;  Vartie  y.  Underwood,  18  Id.  661.  If  there  are 
several  Drtncipals,  the  liability  of  either  to  the  surety  is  not  qualified  by  evidence 
that,  as  Detwcen  the  principals,  the  one  was  not  liable  lov  the  whole  debt^  Westoott 
y.  King,  14  Barb.  82. 

"  Norton  y.  Cooos,  8  Den.  130,  and  cases  cited. 
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an  agreement,^  or  a  request  and  benefit  raising  an  eqnity  which^ 
under  the  circumstanceB,  is  equivalent.'  Mere  evidence  that 
pkintiff  became  co-surety  at  defendant's  request  is  not  enough.' 
It  is  enough  for  the  surety  to  prove  that  his  payment  was  under 
a  fixed  legal  liability ;  he  neea  not  prove  legal  compulsion  to 
pay,  as  by  suit  brought;*  nor  need  he  show,  to  charge  a  co-surety 
lor  contribution,  that  the  principal  is  unable  to  pav.*  The  im- 
plied promise  may  be  rebutted  by  circumstances.*  The  mere 
fact  that  the  defendant  became  surety  at  the  request  of  plaintiff 
is  not,  however,  sufficient  to  rebut  the  presumption  of  a  promise 
to  contribute ; ''  nor  is  the  fact  that  he  did  not  sign  till  a  long 
time  after  the  other  parties  were  bound ; '  but  evidence  that 
that  the  plaintiff,  upon  requesting  the  defendant  to  join,  express- 
ly promised  to  indemnify  him,*  or  that  he  should  be  put  to  no 
loss,^®  or  evidence  that  plaintiff  received  a  personal  benefit  from 
the  execution  of  the  obligation,  as  where  the  money  raised  went 
into  his  hands,^  is  sufficient  to  exonerate  the  defendant  from  lia- 
bility to  contribute. 

8.  Implied  promise  to  indemnify^ — If  plaintiff  incurred  the 
liability  by  innocentlv  complying  with  the  request  or  direction 
of  the  defendant,  (whether  he  was  the  agent  ^  of  defendant,  or 
not  ^),  in  an  act  which  would  have  been  lawful  if  plaintiff  had  the 
right  or  authority  which  he  claimed  or  assumed,  the  law  implies 
a  promise  on  defendant's  part  to  indemnify  plaintiff.  No  such 
promise  is  implied  when  plaintiff  knew  the  act  was  illegal.** 
Where  the  wrong  done  consisted  in  negligence  merely,  plaintiff, 
who  has  been  obliged  to  pay,  may  recover,  on  proof  that,  as  be- 
tween him  and  defendant,  the  latter  was  the  one  actually  negli- 
gent, and  the  former  only  constructively  liable  therefor."^  In 
either  class  of  cases,  the  judgment  against  plaintiff  and  defend- 
ant, holding  them  jointly  liable  to  the  third  person,  and  which 


>  McEee  y.  Campbell,  27  Mich.  497. 

*  See  Daniel  y.  Ballard,  2  Dana  (Ky.)  296. 

'  MoEee  y.  Campbell  (aboye).  Contra,  see  Bjera  y.  MoClanahan,  6  Gill.  A  T. 
499. 

^  Mauri  y.  Heffernan,  18  JohDB.  08 ;  compare  Stone  y.  Hooker,  9  Cow.  154. 

^  Goodall  y.  Wentworth,  20  Me.  822.  Contra,  Atkinson  y.  Stewart,  2  B.  Moor. 
848. 

*  Bagott  y.  Mullen,  82  Ind.  882,  s.  o.  2  Am.  R.  861. 

^  Id.  f  disapproyinff  Chit,  on  Cont  669,  and  see  note  10,  on  p.  266,  of  this  yol. 
'  In  tnis  case,  eight  months.    MdNeil  v.  Sandford,  8  B.  Monr.  (Ky.)  11. 

*  Thomas  y.  Cook,  8  B.  <fe  C.  728 ;  Cutter  y.  Emery,  87  N.  H.  567.  See  Qamer  y. 
Hndgins,  46  Mo.  899,  s.  o.  2  Am.  B.  620. 

10  Apgar  y.  Hiler,  4  Zabr.  812. 

"  Daniel  y.  BaUard,  2  Dana  (Ky.)  296,   s.  p.  21  Pick.  196,  82  Ind.  882,   s.  o.  2 
Am.  R.  866. 

"  Howe  y.  Buffalo,  4bc.  R.  R.  Co.  87  N.  Y.  297,  affiV  88  Barb.  124. 
"  Dngdale  y.  Loyering,  L.  R.  10  C.  P.  196,  s.  o.  12  Moak's  Eng.  R.  816. 
"  Peck  y.  Ellis,  2  Johns.  Ch.  181 ;  Miller  y.  Fenton,  11  Paige.  18. 
"  Gray  y.  Boston  G««-IJgbt  Co.  114  Mass.  149,  s.  o.  19  Am.  R.  824. 
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judgment  plaintiff  has  paid,  may  be  explained  by  parol  eridence 
to  snow  the  relation  of  the  parties  to  the  tort.*  If  the  verdict  or 
judgment  which  plaintiff  has  paid  was  in  an  action  against  both, 
or  against  one  and  defended  at  his  request  by  the  other,  or  de- 
fended by  plaintiff,  after  notice  and  request  to  defendant  to  as- 
sume its  defense,  it  is  evidence  against  oefendant  of  the  amount 
of  damages.* 

9.  Action  between  parties  to  neaotiahU  paper. "] — ^An  action  on 
the  bin  or  note  is  founded  directly  on  the  instrument,  and  a  re- 
lease or  other  discharge,  though  given  before  maturity,  may  bar 
the  action.*  But  an  action  for  money  paid  on  it,  is  on  a  cause  of 
action  which  did  not  arise  until  the  pavment,  and  which  consists 
in  the  right  of  one  paying  money  for  the  benefit  of  another,  pur- 
suant to  his  request  or  direction,  to  have  it  refunded;^  and  al- 
though the  negotiable  paper,  pursuant  to  the  terms  of  which  the 
payment  was  made,  may  be  part  of  the  necessary  evidence,*  the 
contract  sued  on  does  not  inhere  in  the  paner,  but  exists  outside 
of  it ;  and  variance  in  the  description  of  the  paper  is  but  of  tri- 
fling importance.*  Presumptively  the  right  to  claim  re-imburse- 
ment  arises  in  the  inverse  order  in  whicn  the  names  of  the  par- 
ties appear  on  the  paper.'  The  promise  to  re-imburse  may  be 
proveii  by  parol,  though  contradictory  to  the  apparent  relation 
arising  from  the  paper ;  as  where  an  accommodation  maker  sues 
the  pavee,*  or  an  accommodation  acceptor  sues  the  drawer.*  So 
a  parol  agreement  made  between  indorsers  at  the  time  of  indors- 
ing, that  they  will  share  any  liability  thereon,  may  be  proved,  to 
support  an  action  by  one  against  the  other  for  contribution. 
Proof  that  an  acceptance  was  made  %7ithout  funds  rebuts  this 
presumption  arising  from  the  order  of  names  on  the  paper,  and 
raises  thepresumption  of  such  a  promise  by  the  drawer  to  re-im- 
burse. This  latter  presumption  again  is  rebutted  by  evidence 
that  the  acceptance  was  by  express  agreement  for  accommodation 


^  Bailey  v.  Bnssliiff,  28  Gonn.  466 ;  Armstrong  Coitnty  y.  Clarion  CJoimty,  66  Peirn. 
St  218,  ft.  0.  6  Am.  R.  868. 

*  See  Inhabitants  of  Westfield  r.  Mayo,  122  UasB.  100,  a  o.  28  Am.  H.  292 ; 
Grand  Tnmk  Rw.  Co.  y.  Latham,  68  Me.  177. 

*  Cuyler  v.  Cnyler,  2  Johns.  186. 

^  Wright  T.  Garlinghonae,  26  N.  Y.  689. 
•Id. 

*  Cameron  y.  Warbritton,  9  Ind.  861. 

^  Watson  y.  Shnttleworth,  68  Barb.  867 ;  SwBot  y.  McAllister,  4  Allen,  868. 
'  Seymoor  y.  Mintnrn,  17  Johns.  176. 

*  Wriffht  y.  Garlloghouse  (aboye) ;  Boss  y.  Espy,  66  Penn.  St.  481,  s.  o.  6  Am.  R. 
894 ;  Phtllips  y.  Preston,  6  How.  U.  S,  278.  But  such  a  parol  agreement  between 
maker  and  indorser  is  not  competent  for  the  pmrpose  of  showing  that  the  indorser  is 
not  entitled  to  recoyer  against  the  maker,  if  the  Indorser  was  under  no  legal  obliga- 
tion for  the  consideration,  and  refased  to  contract  except  in  that  form.  Crater  y. 
Binninger,  46  N.  Y.  646,  affi'g  64  Barb.  166.  To  charge  one  who  signed  as  surety 
for  the  drawer,  there  must  &  some  eyidenoe  that  he  was  a  party  to  the  request  to 
accept  Ibr  aooommodaUon.  Wright  t.  Garlinghouse,  26  N.  Y.  689,  r^y'g  27  Barb. 
474. 
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of  the  payees,  or  other  parties  who  were  to  be  looked  to  for  pay- 
ment. It  is  only  in  the  absence  of  an  express  agreement  that  tne 
law  implies  a  promise  on  the  part  of  the  drawer.^  In  the  action 
for  money  paid,  evidence  of  oemand  and  notice  of  non-payment 
is  necessary  to  charge  the  defendant  if  it  would  have  been  neces- 
sary in  an  action  against  him  by  the  same  plaintiff  directly  npon 
the  bill  or  note  itself;*  otherwise  not.  Bntaindgment  recov- 
ered by  a  former  holder  against  the  defendant  is  competent  evi- 
dence from  which  to  infer  that  he  had  notice.* 

10.  Proof  of  Payment  ] — ^To  sustain  this  action  (as  distin- 
guished from  an  action  on  a  contract  to  indemnify  from  liability, 
&c.),  actual  payment  must  be  shown.*  Proof  of  the  mere  incur- 
ring of  liabilitv  is  not  sufficient,"  even  as  to  incidental  items,*  nor 
is  it  made  sumcient  by  the  fact  that  the  creditor  accepted  the 

{)laintifi'6  obligation  in  discharge  of  the  defendant's  liability,'^  un- 
ess  the  new  obligation  was  negotiable  paper.* 

11.  —  hy  oral  evidence^ — A  witness  of  the  fact  of  payment 
may  testify  to  it,  and,  if  an  actor  in  the  transaction,  to  the  pur- 
pose and  object  of  it,  under  the  same  restrictions  as  in  the  case 
of  a  loan.*  But  he  must  speak  from  his  knowledge  of  the  trans- 
action, not  from  that  subsequently  derived  from  receipts  or  other 
memoranda.**  But  memoranda  of  payment,  made  by  the  witness 
at  or  presently  after  the  time,  may  be  used  by  him  in  testifying, 
and  thereupon  put  in  evidence."  If  it  be  proved  that  a  receipt 
was  given,  it  need  not  (unless  the  receipt  of  a  public  officer)  be 
produced  or  accounted  for  in  order  to  let  in  oral  evidence  of  the 
fact  of  payment,^  unless  its  terras  become  material.  Evidence  of 
the  oral  aamissions  or  declarations  of  the  payee  is  not  competent 
against  the  defendant,"  unless  there  is  sometning  to  connect  the 


>  Thnrman  r.  Yan  Brant,  19  Barb.  410,  Habus,  J. 

•  Wilbur  y.  Selden,  6  Cow.  162. 

'  Hamilton  t.  Yeach,  19  Iowa,  419.  Eren  thoagh  plaintiff  was  not  a  party  to 
tbe  action  in  which  the  judgment  was  had.  Eeeler  v.  Bartine,  12  Wend.  110.  Com- 
pare Beck  Y.  Hunter,  8  toi.  Ann.  641. 

^  Bat  under  an  aij^ement  to  pay  personal  expenses  on  a  jonmey,  such  expenses 
as  he  avoided  by  means  of  fiadlities  personal  to  himself,  may  be  prored.  Moore  y. 
Remington,  84  Barb.  427. 

»  Ainslie  v.  Wilson.  7  Cow.  662. 

•  Whitinff  y.  Aldrieh,  1 17  Mass.  682. 

^  The  g^yinff  of  a  bond,  thoaa^h  accepted  in  satisfaction,  is  not  enough  (Maxwell 
T.  Jameson,  2  B.  A  Aid.  51,  and  cases  cited ;  Cumming  y.  Hackley,  8  Johns.  202 ; 
Ainslie  y.  Wilson.  7  Cow.  662) ;  nor  is  a  bond  aud  warrant  of  attorney  (Taylor  y. 
Higgins,  8  East,  169);  nor  indorsing  a  bill  fiven  to  make  a  compromise  and  release 
defendant's  property  (Donglas  y.  Moody,  9  Mass.  643) ;  nor  oyen  tne  fact  that  plaintiff 
has  been  charged  in  execution  (Powell  y.  Smith,  8  Johns.  249). 

"  See  p.  268  (below). 

•  Pages  240.  241  of  this  yol 

>"  Keith  y.  Mafit,  88  HI.  803;  and  see  Scarborough  y.  Reynolds,  12  Ala.  252,  S68. 

>i  See  p.  261  (below). 

"  Berry  y.  Berry,  17  N.  J.  L.  440 ;  Jackson  y.  Stackhouse,  1  Cow.  122. 

"  See  Gandolfo  y.  Appleton,  40  K.  Y.  588. 
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defendant  with  him,  or  with  the  declaration  offered,  or  unless  the 
declaration  was  part  of  the  Tea  gesUB  of  an  act  properly  in  evi- 
dence.* 

12.  —  hy  producing  defendants  order  in  favor  of  third  per* 
$onA — The  production  from  plaintiff's  possession  of  an  order  or 
draft  for  the  money,  shown  to  have  been  executed  by  defendant,* 
and  payable  to  a  third  person  specified  therein,'  and  which  is  shown, 
or  may  be  presumed  to  have  been  previously  in  the  possession  of 
the  payee  (and  this  is  presumed  in  the  case  of  a  draft  or  order 
in  the  common  form,  but  not  in  the  case  of  a  letter  or  note  ad- 
dressed to  the  plaintiff),  is  prima  facie  evidence  of  payment  ac- 
cording to  its  tenor  by  the  plaintiff,*  although  it  be  not  indorsed  nor 
accompanied  by  a  receipt.*  The  presumption  may,  however,  be 
rebutted  by  evidence  of  facts  tenmng  to  explain  the  possession  as 
acquired  without  payment, — as,  for  instance,  proof  of  a  usage  to 
leave  drafts  with  the  payee,  for  accej)tance,  in  which  case  the 
question  whether  the  plaintiff's  possession  is  evidence  of  payment 
is  one  for  the  j^iT-  The  order  is  not,  however,  evidence  of 
payment  of  plainti^s  money  to  defendant's  use,  but  is  presump- 
tively evidence  of  payment  from  funds  of  defendant  inferred  to 
be  in  plaintiff's  hands.  There  must  be  some  evidence  to  rebut 
this  presumption.'' 

13.  —  hy  plainiiff^s  check  or  accounts.] — The  same  rules  ap- 
ply in  proving  payment  by  check,  as  in  an  action  for  money  lent.* 
Evidence  of  deiendant's  admission,  even  by  silence,  when  he  was 
told  by  plaintiff  that  he  had  sent  a  check,  is  competent  to  go  to 
the  jury,  although  the  payment  be  one  not  presumably  within  the 
personal  knowledge  of  aefendant,  especially  after  great  lapse  of 
time.* 


*  See  p.  246,  note  4. 

*  Lane  v.  Farmer,  18  Ark.  (Eng.)  68. 

»  Zeigler  v.  Gray,  12  Sersf.  A  R.  42.  Compare  Close  t.  Ploldfl.  9  Tex.  442,  18 
Id.  623,  2  Id.  282 ;  where  the  same  rule  waa  applied  to  a  draft  with  the  payee's 
name  in  blank. 

«  Blount  V.  Starkey,  1  Tayl.  N.  C.  110,  s.  a  2  Hayw.  16 ;  Sncceasion  of  Penny,  14 
La.  An.  194,  2  GreeoL  Er.  47S,  |  619. 

*  Zeiffler  Y.  Gray  (abore).  if  a  receipt  be  indorsed,  its  execution  shonid  be 
proved,  out  if  the  omissioa  to  prove  it  is  not  objected  to,  the  effect  of  the  possession 
of  the  order  as  eyidence  of  payment  is  not  impaired.  Weidner  v.  Schweigert,  9 
8erg.  A  R»  886. 

*  Cloee  V.  Fields  (above). 

*  Alvord  V.  Baker,  9  Wend.  828.  Where  It  is  the  nsnal  coarse  of  business  for  a 
factor  to  accept  bills  drawn  by  his  principal  and  retam  them  to  him,  to  be  used  for  *" 
raising  money  as  he  pleases,  the  factor^s  possession  of  snch  bills  bearing  the  blank 
indorsement  of  the  principal,  is  safBcient  prima /atft«  evidence  of  ownership  to  enable 
the  factor  to  recover  from  the  principal  the  money  paid  thereon  at  maturity,  in  the 
abeence  of  proof  of  an  unlawful  diversion.     Rice  v.  Isham,  4  Abb.  Ct.  App.  Dec.  87. 

*  Pages  244-246  of  this  vol.  Proof  of  a  check  drawn  by  plaintiff  in  favor  of  A., 
and  paid  to  A.,  is  evidence  of  payment,  without  proof  that  plaintiff  delivered  the 
check  to  A.    Mountford  v.  Harper,  16  M.  A  W.  826. 

*  Price  V.  Burva,  6  Weekly  B.  40. 
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14.  —  hy  the  payees  receipt  or  surrender  qfevidenee  ofdebt^ 
— ^Where  there  is  no  evidence  connecting  the  phuntiffs  request 
or  obligation  with  the  particnlar  person  to  whom  the  payment 
was  made, — as,  for  instance,  in  the  case  of  an  agent's  purchases 
in  the  market,  or  payments  for  necessaries, — ^the  receipt  or  other 
admission  of  the  pa^ee  is  not  alone  competent  evidence  of  the  pav- 
ment,  as  against  defendant ;  ^  for  the  payee  or  other  witness  should 
be  produced;'  but  it  is  admissible  in  connection  with  other  com- 
petent evidence  of  the  fact  of  payment, — such  as  evidence  that 
plaintiff's  check  was  sent  to,  and  received  by,  the  payee, — and  that 
the  receipt  was  given  in  consequence,'  and  as  part  of  the  trans- 
action.^ If  the  payee  is  not  living,  however,  ms  receipt  is  com- 
petent, as  a  declaration  against  interest.'  On  the  otner  hand, 
when  the  person  to  whom  the  payment  is  made  is  designated  by 
the  contract  of  the  defendant, — as  in  case  of  an  order  in  favor  of 
such  person,* — or  is  pointed  out  by  law, — as  in  case  of  a  payment 
of  taxes  ^  or  for  public  lands," — then  the  receipt  of  such  person,  its 
execution  being  duly  proved,  is  competent  evidence  of  the  fact 
of  payment.  Hence,  where  the  payment  was  in  discharge  of  a 
pre-existing  liability  of  defendant  (such  liability  or  his  admission 
of  it  being  of  course  otherwise  proven),  the  appropriate  evidence 
of  that  discharge,  as  between  him  and  the  payee,  is  competent 
evidence  against  him  and  in  favor  of  the  plaintiff.*  If  the  debt 
paid  subsisted  in  a  written  instrument,  shown  to  have  been  in 
possession  of  the  payee  thereof,**  the  plaintiff's  production  of 
the  instrument,  witn  the  written  receipt,  if  any,  (its  execution  by 
the  payee  being  duly  proved  if  required,)  is  competent  evidence 


1  Cotbosli  Y.  Onbert,  4  Serg.  <fc  R.  656;  Roll  t.  Maxwell,  6  N.  J.  L.  (2  SontlL)  498. 
Compare  Steph.  Dig.  £t.  87. 

*  Printnp  y.  Mitchell^  17  Geo.  668 ;  Davidson  y.  Berthoud,  1  A.  K,  Marsh.  (Kj.) 
868. 

*  Cannarthen,  Ae.  Rw.  Co.  y.  Manchester,  d^a  Rw.  Co.  L.  R.  8  C.  P.  686; 
Leatherbnry  y.  Bennett,  4  Harr.  4e  M.  892. 

«  Dayis  y.  Shreye,  8  Litt  (Ej.)260 ;  Keykendall  y.  Oreer,  8  Coldw.  (Tenn.)  463 ; 
Dunn  y.  Slee,  Holt  N.  P.  C.  899 ;  Marrison  y.  Harrison,  9  Ala.  78. 

*  Dimes  y.  Humphreys  (6  Mecs.  <fe  W.  168,  s.  a  4  Jar.  260),  even  if  plaintiff 
might  but  does  not  testify  (Mlddleton  y.  Melton,  10  B.  A  C.  817,  826) ;  and  has  eyen 
been  held  eyidence  of  all  material  facts  stated  in  it, — t,  ^.,  that  the  debt  was  originally 
incnrred  for  the  benefit  of  one  of  the  joint  debtors.    Davies  y.  Humphreys  (al^iye). 

*  Paragraph  12  (aboye). 

^  Hall  y.  Hall,  1  Mass.  101.  One  who  sues  for  re-imbursement  for  paying  by  mis- 
take an  oMtMnmetd  on  his  neighbor's  land,  must  give  some  eyidence  of  a  legal  assess- 
ment (Weinberger  y.  Fauerbach,  14  Abb.  Pr.  N.  S.  91);  otherwise  as  to  regular  an- 
nual taxes  (Bowman  y.  Downer,  28  Tt.  682 ;  and  see  Ball  y.  Hall,  1  Mass.  101,  where 
the  judges  were  equally  diyided  on  the  point). 

"  Cluggage  y.  8 wan,  4  Binn.  (Penn.)  160;  and  see  RusseU  y.  Whiteside,  6  lU.  (4 
Seam.)  7. 

*  See  Sluby  y.  dukmplin,  4  Johns.  461.  Satisfaction  of  a  decree  may  be  pnrrsd 
without  producing  a  copy  ^the  decree  itselll    Dayidaon  y.  Peek,  4  Mo.  488, 

1*  MygaU  y.  Pruden,  89  Gea  iS. 
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of  payment.^  And,  in  anj  case,  the  receipt  given  bj  the  payee 
ia  competent  evidence  of  the  fact  of  payment  whenever  there  is 
other  evidence  connecting  defendant  with  the  payee  and  the  debt 
paid, — as,  for  instance,  where  defendant  requested  plaintiff  to 
settle  for  him  with  a  specified  creditor,'  or  where  the  payment 
was  of  a  joint  obligation  of  both  parties,*  or  a  debt  for  which 
plaintiff  was  bound  as  surety.^ 

When  the  receipt  of  the  payee  is  thus  competent,  it  is  prima 
fade  sufficient  evidence  of  payment,  without  producing  or  ac* 
counting  for  the  the  absence  of  the  payee. 

If  the  one  who  gave  the  receipt  is  produced,  he  may  use  it  to 
refresh  his  memory,  or  to  testify  from,  and  the  receipt  then 
becomes  admissible,  independently  of  any  other  ground  of 
comj>eteney,  if  it  was  made  by  the  witness  at  or  presently  after 
the  time  oi  payment.' 

15.  Jitdgment  against  plainUff^  in  ^action  of  which  defendant 
had  notice,'] — ^When  the  money  sued  for  was  paid,  pursuant  to  a 
judgment  recovered  by  the  third  person  against  plaintiff,  the 
judgment  is  competent  evidence  against  the  defenoant  to  prove 
the  fact*  of  the  judgment  and  the  sum  paid.    If  the  action  was 


*  See  Jessap  t.  Qwiy,  *l  Blatchf.  882 ;  Bayne  y.  Stone,  4  Esp.  18 ;  Bracken  y. 
Miller,  4  Watts  <fc  S.  ]02,  112:  Chandler  y.  Dayis,  47  N.  H.  462;  eyen  without 
p^intifTs  testimony.  Mills  y.  Watson,  1  Sweeny,  874.  Conini,  Mills  v.  Hyde,  19 
Vl  59.  And  is  the  best  eyidence,  and  shoold  be  produced  or  accounted  for  unless 
def(pndant  has  admitted  the  payment  and  expressly  or  tacitly  promised  to  re-lmburse 
it,  in  which  case  the  bmrden  may  be  thrown  on  him  to  prove  the  instrument.  Chap- 
peU  y.  Bray,  6  H.  A  N.  146. 

*  Shennan  y.  Crosby,  11  Johns.  148;  approved  in  8  Wall.  148.  The  person  to 
whom  performance  of  an  act  is  ac^reed  to  be  made,  is  competent  to  acknowledge  such 
performaaee.  Fenner  y.  Lewis,  10  Johns.  88.  Whether  the  principle  stated  in  the 
text  applies  to  receipts  of  firm  creditors  in  favor  of  one  who  assumed  to  pay  the  firm 
debts  generally,  is  not  well  settled.  Kewell  v.  Roberts,  18  Conn.  63 ;  Scott  v.  Rus- 
sell, 86  Geo.  4S4. 

*  Ballance  y.  Frisbie,  8  IH  (2  Seam.)  68.  Ckmira,  Thomas  y.  Thomas,  2  J.  J. 
Marsh.  60,  64;  Ford  v.  Smith,  6  CaL  814. 

^  Prather  v.  Johnson,  8  Harr.  A  J.  487 ;  approved  in  8  Wall.  149 ;  Sluby  v. 
C3iamplin  and  Mills  v.  Watson,  cited  above.  Receipts  by  the  holder  of  a  note,  en- 
tered on  an  execution  issued  at  his  suit  agsiinst  plaintiff  as  indorser,  are  competent  to 
prove  payment  as  Sj^inst  the  maker.  Gamsev  v.  Allen,  27  Me.  866.  But  a  mere 
receipt  of  the  sheriff  is  not  evidence  that  plaintiff's  payment  discharged  the  execution 
aeainst  the  defendant.  Stone  v.  Porter,  4  Dana  (Ky. )  207.  In  the  case  of  money 
charged  in  the  accounts  of  one  acting  in  a  trust  capacity,  the  receipts  of  the  payees 
are  miflScient,  especially  if  the  payees  are  dead  or  beyond  jurisdiction.  Shearman  v. 
Atkins,  4  Pick.  288 ;  approved  it«  8  Wall.  148,  aa  authority  for  treating  them  as 
primary  evidence.  The  tax  collector's  receipts  are  higher  evidence  of  the  adminis- 
trator's payment  of  taxes  on  the  estate,  than  the  testimony  of  a  witness  to  the  fact 
of  payment.  The  witness's  testimony  is  not  competent  if  the  receipts  can  be  pro- 
duc4*d.  Hall  v.  HsD,  1  Mass.  101.  The  production  of  the  bond  to  the  collector,  on 
which  plaintiff  was  surety,  with  the  collector's  receipts,  are  competent,  and  prinm 
fade  sufficient.    Sluby  v.  Champlin,  4  Johns.  461. 

*  See  McCormick  y.  Pennsylvania  Central  R  R.  Co.  49  N.  Y.  803,  reVg  8  Alb.  L. 
J.  129;  Lathrop  v.  Bramhal),  64  N.  Y.  866 ;  Halsey  v.  Sinsebugh,  16  Id.  486,  489. 
As  to  case  of  contemporaneous  memorandum  by  another  witness,  or  contemporaneoos 
declaration  of  witnesa  to  supply  what  he  has  since  forgotten,  see  Shear  v.  Van  Dyke^ 
10  Hun,  628. 
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defended  by  the  plaintiff,^  the  judgnient  is  eyidence  of  the  facts  on 
which  it  was  founded,  in  the  following  cases,  viz.,  if  defendant  was 
joined  with  plaintiff  as  a  co-party  in  tne  action ; '  or  had  agreed  to 
abide  the  result,  or  covenanted  a^nst  the  consequences  of  such 
an  action ; '  or  was  primarily  liable  as  the  one  for  whose  debt  or 
actual  default  the  action  was  brought/  and  had  notice  from  de- 
fendant of  its  pendency,  and  reasonable  opportujiity  to  assume 
the  defence  if  he  desired."  In  these  cases  tne  judgment  recov- 
ered is  conclusive  evidence  against  the  present  defendant,  both  as 
to  the  damages  and  costs.*  In  other  cases  of  actions  against  plaintiff 
alone,  the  judgment  paid,  with  proof  of  the  relation  of  suretyship 
or  indemmtv,  is  competent  prima  facie  evidence  of  the  amount 
due  from  aefendant,^  although  there  be  no  provision  to  that 
effect  in  defendant's  contract. 

Since  the  principal  is  not  presumj)tively  bound  by  the  judg- 
ment, as  he  was  not  a  party  to  the  action,  the  surety,  to  make  it 
evidence  against  him,  is  bound  to  show  aliunde  that  it  was  rendered 
against  him  upon  a  transaction  against  which  the  principal  was 
bound  to  indemnify  him.^ 

The  same  rules  apply  whether  the  judgment  was  foreign  or 
domestic* 


*  Otherwise,  of  ajud^pneiit  confessed,  note  8  (below). 

'  Davidson  v.  Peck,  4  Mo.  488 ;  Hare  v.  Grant,  6  Reporter,  183.  Whether  eon- 
dnsiye,  see  Dent  y.  King,  1  Goo.  200. 

*  Rapelve  v.  Prince,  4  Hill,  119;  Bridgeport  Ins.  Co.  v.  Wilson,  84  H".  T.  275,  reVg 
*i  Bosw.  427 ;  Thomas  v.  Hubbell,  IS  N.  T.  400.  Unless  collusion  or  negleot  is  shown. 
Chapin  y.  Thompson,  4  Hun,  779.  A  variance  as  to  the  manner  in  which  the  suit 
was  Drought  is  immateriid.  Allaire  v.  Oulard,  2  Johns.  Cns.  62.  But  on  a  mere  gen- 
eral promise  to  indemnify,  without  referring  to  suits,  a  judgment  against  the  plaiutiif 
does  not  alone  prove  defendant's  liability  .unless  he  had  notice  and  opportunity  to  de- 
fend.   Douglass  V.  How]and,24  Wend.  86. 

Where  plaintiff  relies  merely  on  a  contract  of  indemnity,  and  proves  that  he  con- 
fessed jademeut,  the  burden  of  proo^  is  upon  him,  in  his  action  against  his  indemnitor, 
to  show  that  the  creditor  was  entitled  to  as  much  as  the  amount  confessed.  And  this 
is  so,  although  the  indemnitee  has  previously  given  notice  of  suit  brought  to  his  in- 
demnitor, and  the  latter  has  negled«d  to  defend  it.    Stone  v.  Hooker,  9  Cow.  154. 

*  Mayor,  Ac,  of  v.  Troy,  Ac.  R.  R.  Co.  49  N.  Y.  667.  affi'g  8  Lans.  270. 

*  Smith  V.  Gompton,  8  B.  A  Ad.  408,  approved  in  84  N.  Y.  276. 

*  Beers  v.  Pinney,  12  Wend.  809,  and  cases  dted ;  Fake  v.  Smith,  2  Abb.  Ct  App. 
Dec.  76 ;  Green  v.  Goines,  7  Barb.  662.  This  rule  has  recently  been  held  not  to  ap. 
ply,  where  the  daim  for  Indemnity  is  not  on  contract,  but  on  abroach  of  trust.  Parker 
V.  Lewis,  L.  R.  8  Ch.  1066,  s.  o.  7  Moak's  Eng.  629.  What  is  sufficient  notice  is  not 
well  settled.  All  authorities  agree  that  reasonable  notice  under  the  circumstances  is 
sufficient.  Compare  Bobbins  v.  Chicago  City,  2  Black,  418 ;  4  WalL  657;  Barmon  v. 
Lithauer,  1  Abb.  Ct.  App.  Dec.  99 ;  Allaire  v.  Ouland,  2  Johns.  Cas.  62.  The  rule  is 
different  in  an  action  for  a  breach  of  warranty.  Somers  v.  Schmidt,  24  Wise.  417, 
a.0. 1  Am.  R.  191.  Whether  costs  of  the  former  suit  can  be  recovered,  unless  the 
present  plaintiff  proves  he  g^ve  notice  to  the  present  defendant^  is  unsettled.  De  Col- 
yar  on  Guar.  816 ;  Pifrce  v.  Williams,  L.  J.  23  Ezch.  822 ;*see  the  N.  Y.  Stat,  of  1868, 
c  814,  §  8.  Where  one  defends  an  action  for  debt,  by  showing  voluntary  payment  of 
the  amount  to  a  sheriff  holding  an  execution  against  his  creditor,  he  must  produce  not 
only  the  execution  and  the  weriff's  receipt,  bu|  also  the  record  of  the  judgment. 
Handly  v.  Greene,  16  Barb.  601. 

'  Dubois  V.  Hermance,  66  N.  Y.  678.  affi*g  1  Supm.  a.  (T.  A  C  )  298. 

*  Konitsky  t.  Meyer.  49  N.  Y.  671.    As  to  sucoessive  actions,  see  6  Wend.  288. 
•Id. 
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Parol  evidence  is  competent  to  explain  the  relation  of  the  par- 
ties to  the  cause  of  action  in  the  judgment  (in  a  judgment  either 
upon  contract  ^  or  for  tort*),  for  the  purpose  of  showing  that  as 
between  them  defendant  was  primaruj  liable.  If  plaintLS  paid 
as  the  surety,  &c.,  of  the  defendant,  in  consequence  of  a  suit 
against  himself,  but  does  not  prove  that  he  gave  defendant  notice 
of  the  suit,  defendant  may  show  that  plaintiff  has  no  claim  to  be 
re-imbursed ;  or  not  to  the  amount  alleged ;  or  that  he  made  an 
imi>rovident  compromise  and  that  defendant,  had  he  received 
notice,  might  have  done  better.' 

16.  Medium  of  paj/menf] — ^IJnder  the  common  law  pro- 
cedure, proof  of  the  transfer  of  ptopertv,  whether  land,  chattels, 
or  things  in  action,  accepted  by  the  defendant's  creditor,  in  pay- 
ment, as  money,  is  admissible  under  an  allegation  of  money  paid  to 
defendant's  use,^  but  the  mere  giving  of  one's  own  non-negotiable 
obligation  to  the  creditor  is  not,'^  nor  is  the  giving  of  one's  own 
negotiable  obligation,  unless  expressly  accepted  in  payment,*  or 
Tinless  wrongfidly  obtained  and  actually  negotiated,  or  wrongfully 
neffotiated  m  fraud  of  plaintiff's  rights.^  Under  the  new  pro- 
ceaure,  the  payment  wiU  usually  be  alleged  as  made ;  or  i^  on 
the  trial,  there  be  a  variance  in  the  proof,  it  will  be  a  question 
for  the  court  or  referee,  whether  to  disregard  or  amend  it,  or 
not.  If  the  payment  was  of  a  precedent  debt,  and  was  made 
with  negotiable  paper,  plaintiff  may  recover  on  showing,  either  • 
that  the  creditor  expressly  accepted  the  paper  in  payment,*  or 
that  the  paper  has  been  paid,  if  he  proves  that  even  his  own 
negotiable  oill  or  note  was  expressly  accepted  in  payment  of 
defendimt's  debt,  he  may  recover  against  defendant  without 
proving  that  such  paper  has  been  paid."  If  the  payment  was  by 
.giving  any  other  obligation  binding  himself  to  pay,  he  must 
prove  payment  dn  such  obligation,^  ludess  there  was  an  express 


1  Davidson  y.  Peck,  4  Mo.  488,  paragraph  8  (above). 

*  Paramph  8  (above). 

*  Smith  V.  Ck>mpton,  8  B.  A  Ad.  408.    Compare  84  N.  Y.  2?6. 

^RandaU  v.  Rich,  11  Mass.  494;  Ainelie  v.  Wilson,  7  Cow.  662;  Gamsey  v. 
Allen,  27  Me.  866 ;  Jones  v.  Cooke,8  Dev.  N.  0.  Law,  112 ;  Ralston  v.  Wood,  16  IlL 
169, 171 ;  Holett  V.  SoolUrd,  26  Vt  296,  298.  Contra,  Stroud  v.  Pierce,  6  Allen 
(Mass.)  418.  As  to  value  of  foreign  money,  see  p.  247.  Where  plaintiffs,  who  were 
agents  to  purchase  for  defendants,  proved  deliverv  of  their  own  merchandise  to  de- 
fendants, instead  of  payment  of  purchase  price,  held  a  total  failure  of  proof.  Field  v. 
Syms,  2  Robt  86. 

*  Cases  in  note  7,  paragraph  10  (above);  unless  perhaps,  if  payable  to  a 
■tranfrer.    Parker  v.  Osgood,  4  Gray,  (Mass.)  466. 

*  Van  Ostrand  v.  Reed,  1  Wend.  424. 

*  Bleadon  v.  Charles,  7  Bing.  246. 

*  See  Dunnigan  v.  Crammey,  44  Barb.  628,  and  caaee  cited. 

'  Howe  V.  N.  Y.  A  Erie  R.  K.  Co.  87  N.  Y.  297 ;  Bennett  v.  Cook,  46  Id.  268 ; 
Witherby  v.  Mann,  11  Johns  618. 

1*  Cummings  v.  Haokley,  8  Johns.  202«  As  to  the  presumption  whether  paper  was 
accepted  in  payment,  see  18  N.  Y.  167,  46  Id.  687. 

'*  And  it  seems  that  payment  pursuant  to  such  obligation,  though  even  after  suit 
brought  would  uustain  the  action.    9  Mass.  648,  23  Pa.  St  464. 
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promise  of  defendant,  to  pay  him  if  he  wonld  incur  the  ex- 
pense.^ 

17.  Amownt.^ — ^It  has  been  held  that  where  plaintiff  is  com- 
pelled to  pay  defendant's  debt,  and  does  so  by  transferring  prop- 
erty at  a  valuation,  or  any  sufficient  consideration  other  than  money, 
which  is  received  by  the  creditor  as  of  equivalent  value,  defendant 
cannot  reduce  the  recovery  bv  offering  evidence  that  the  prop- 
erty was  of  less  value ;  for  it  is  enough  for  him  that  he  was  dis- 
charged by  what  his  creditor'  accepted  as  worth  the  full  amount 
of  the  debt.'  But  if  the  transaction  was  a  compromise  on  pay- 
ment of  a  less  sum  than  was  duei,— especially  if  plaintiff  stood 
in  a  relation  of  trust  and  confidence,  as  where  he  acted  as  de- 
fendant's agent  in  settling  a  debt,  at  less  than  its  full  value,  or  in 
a  depreciated  currency,— ^e  can  only  recover  the  sum  he  actually 
paid ;  and  the  same  rule  applies  to  a  surety.' 

18.  Source  of  the  fund  paid."] — ^A  money  payment  shown  to 
have  been  made  bv  plaintifT  wiU  ordinarily  be  presumed  to  have 
been  made  from  his  own  funds ;  but  when  there  is  anything  in 
the  relation  of  the  parties  or  the  character  in  which  plaintiff 
sues,  to  allow  of  doubt,  he  should  be  prepared  with  evidence  on 
the  point.*  Thus,  where  a  partner  is  compelled  to  pay  a  firm 
debt,  the  presumption  is  that  he  pays  with  nrm  money.*  So,  ad- 
vances made  by  one  of  a  committee  holding  funds,  are  not  pre- 
sumed to  be  of  his  own  money.*  If  co-plamtiffs  allege  a  joint 
payment  they  must  show  payment  out  oi  joint  funds,  by  proof 
of  partnership  or  otherwise.''  The  declaration  of  the  person 
who  paid  the  money,  made  at  the  time  of  paying  it,  as  to  whose 
fund  it  was,  is  competent  in  his  favor,  as  pcurt  of  the  res  geetes} 


I  BaUoek  t.  Lloyd,  S  Gtar.  A  P.  119;  Sinith  ▼.  Pond,  11  Gray  (Mass.)  2S4;  but 
in  this  case  the  action  was  on  a  promise  of  indemnity,  not  for  money  paid. 

*  Gamsey  y.  Allen,  27  Me.  866.  Nelson,  J.,  was  of  the  same  opinion  in  Bonney 
Y.  Seeley,  2  Wend.  482 ;  and  this  is  clearly  the  sound  role,  aithongn  in  that  case  the 
Supreme  Conrt  held  that  evidence  of  the  actual  ralue  was  admissible  in  reduction, 
but  in  that  case  there  does  not  seem  to  have  been  any  other  evidence  of  a  valuation 
than  that  implied  in  the  consideration  mentioned  in  tAe  deed.  a.  f.  Ralston  v.  Wood, 
16  ni  169,  171 ;  Hulett  v.  Soulard,  26  Yt  295,  298. 

*  Reed  v.  Morris,  2  Mylne  A  0.  861. 

*  In  an  action  by  plaintiff  in  his  private  capacity,  he  may  be  asked  whether  the 
loan  sued  for  was  made  as  hii  private  transaction,  or  waa  hSs  act  as  a  receiver. 
Davis  V.  Peck,  64  Barb.  425. 

»  HiU  V.  Packard,  6  Wend.  876. 

*  Bassford  v.  Brown,  22  Me.  9. 

^  Doremns  v.  Selden,  19  Johns.  218;  see  also  Coffse  v.  Tevis,  17  Cal.  289. 

<  Garter  v.  Beals,  44  N.  H.  408 ;  Bank  of  Woodstock  v.  Clark,  25  Yt.  808.  In 
Beasley  v.  Watson  (41  Ala.  284),  a  guardian's  declaration  that  the  payment  was  his 
ward's  money  was  admitted ;  and  see  86  AK  670,  10  M.  <k  W.  572.  But  where 
plfuntiff  was  guardian  of  property  of  infants,  and  administrator  of  their  fnther's 
estate,  and  made  advanoea  to  the  widow  while  she  was  supporting  the  wards. — Md 
that  evidence  thut  he  had  no  Amda  as  fuardiaa  during  the  period  was  too  remote^ 
and  not  conmetent  to  show  that  the  advances  were  his  own  money.  Elliott  T.  Gib- 
bom^  81  N.  Y.  67*    Compare  furthor  p.  240  of  thij  voL,  and  next  chapter. 
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19.  OMect  and  application  of  the  payment."] — ^Where  a  pay- 
ment  has  oeen  provea  to  have  been  made  throngh  an  agent  by 
correspondence,  the  letters  of  the  agent  enclosing  the  receipts, 
and  the  entries  thereupon  made  bj  the  plaintins  in  their  ac- 
connts,  are  admissible  in  connection,  as  pad;  of  the  res  gestcB,  to 
establish  necessary  dates,  &e}  The  conversation  accompanyincr 
an  act  of  payment,  and  characterizing  it,  is  admissible  as  part  of 
the  res  gestm^  to  show  the  application  made  of  it.^  And  a  wit- 
ness who  was  a  party  to  the  transaction,  and  was  present  and 
cognizant  of  the  circnmstances,  may  be  asked  on  whose  behalf 
the  payment  was  made,  and  whether  it  was  made  in  consequence 
of  the  request,  and  what  was  its  purpose  and  intent,*  subject, 
of  course,  to  cross-examination.^  But  on  the  question  as  to 
whether  the  payment  was  made  on  the  credit  of  defendant  or 
another  person,  evidence  of  their  relative  wealth  or  poverty  is 
incompetent/ 

20.  Dernamd  and  notice.'] — ^Where  plaintiff  sues  for  contribu- 
tion on  having  paid  a  joint  debt,  he  need  not  prove  that  a  de- 
mand was  made  on  him  before  payment  ;*  and  where  he  has  been 
sued,  he  need  not  generally  prove  notice  of  the  suit  to  defend- 
ant, except  for  the  purpose  of  making  the  jud^nent  recovered 
against  him  prvmajacie  or  conclusive  evidence  of  the  amount  of 
defendant's  obli^tion,  &c.,  and  of  recovering  all  his  costs.^ 

Demand  on  defendant,  (which  should  be  proved  where  he  is 
not  in  default  without  it,)  if  made  solely  by  letter,  should  be 


*  See  Beftver  t.  Taylor,  1  Wall  687.  This  ease  and  those  referred  to  on  p.  258, 
mnst  be  deemed  to  overrole,  to  this  extent^  Jordan  y.  Wilkimi,  8  Wash.  110. 

*  Bank  y.  Kennedy,  17  Wall.  19 ;  Bank  of  Woodstock  t.  Clark,  25  Vt.  808 ;  Allen  ▼. 
Duncan,  11  Pick.  808;  bat  not  subsequent  declarations  as  narratives  of  past  erenta, 
made  by  one  still  living,  unless  they  are  the  admission  of  him  against  whom  they  are 
adduced.  Dunn  t.  Slee,  Holt,  N.  P.  899.  Evidence  admitted  thus  as  part  <  >r  the  mgeUm 
does  not  have  the  effect,  if  tiie  defendant  was  absent,  to  bind  him  as  a  representation 
bv  him,  unless  there  is  other  evidence  of  the  authority  of  the  declarant  to  represent 
him.  Second  Naf  1  Bank  v.  Miller,  %  Sm>m.  Ct.  ^T.  A  C.)  107.  But  it  is  neverthe'ess 
admissible,  for  the  purpose  simply  of  characterizing  the  act  of  the  party  present. 
See  p.  245,  note  4.  Wnen  made  by  an  alleged  agent  of  the  absent  party,  its  effect  to 
bind  him  as  a  declaration  must  depend  on  evidence  of  authority. 

*  Sweet  V.  Tuttle,  14  N.  T.  465;  Riohmondville  Seminary  y.  McDonald,  84  Id. 
879 ;  Bank  v.  Kennedy  (above).    To  the  contrary  see  56  N.  T.  618;  57  Id.  651. 

^  See  p.  241  of  this  vol 

*  Wheeler  v.  Packer,  4  Conn.  102 ;  a.  p.  56  N.  Y.  884 ;  rev'g  7  Lans.  881,  on  this 
point  Second  National  Bank  v.  Miller,  2  N.  Y.  Supm.  Ct.  (T.  A  C.)  107;  s.  p. 
Trowbric^  v.  Wheeler,  1  AUen  fMass.)  162.  In  Wheeler  v.  Packer,  (4  Conn.  102). 
HosMEB,  Ch.  J.,  exdodes  the  evidence,  saj^ng  aptly  "  If  poverty  will  authorize  in- 
ferences concerning  a  person's  agreement,  so  wiU  wealth  and  avarice,  and  generosity 
and  benevolence."  Pollock  v.  Brennan,  (89  Super.  Ct  [J.  it  S.l  477,)  on  the  question 
of  a  sale  is  not  necessarily  to  the  contrary,  for  there  the  question  was  whether  a  bus- 
iness properly  belonged  to  the  husband  or  wife,  and  the  rery  question  seems  to  have 
been,  to  whom  did  the  capital  belong  ? 

*  Pitt  V.  Purssford,  5  Jur.  611. 

^  See  p.  262,  (above).  This  being  a  collateral  notice,  it  seems  that  the  written 
notice  need  not  be  produced  or  accounted  for,  unless  some  question  arises  on  its 
terma.    See  McFadden  v.  Kingsbury,  11  Wead.  667. 
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proved  by  notice  to  produce  the  letter,  and  if  defendant  does  not 
comply,  by  giving  secondary  evidence  of  its  contents.^  A  letter- 
press copy  can  only  be  nsea  as  secondary  evidence,'  but  a  dupli- 
cate original,  written  and  signed  at  the  same  time  with  the  one 
sent,  is  primary  evidence,  admissible  without  giving  notice  to 
produce  the  counterpart.'  An  independent  oral  demand,  though 
made  at  the  same  time  with  deUverv  of  a  written  one,  is  com- 
petent ;  *  but  the  conversation  had  with  the  mere  bearer  of  a  writ- 
ten demand  is  not  competent  without  producing  or  accounting 
for  the  writing.*^  An  account  in  plaintiffs  handwriting,  pro- 
duced from  defendant's  possession,^  or  otherwise  shown  to 
have  been  presented  to  him,  is  competent  to  ^o  to  the  jury ;  and, 
with  the  omission  to  make  any  objection,  is  prima  facie  evi- 
dence of  the  correctness  of  the  items  as  to  amoxmt,  &q?  If  de- 
fendant's oral  admissions  are  adduced  in  evidence,  he  is  entitled 
to  have  the  whole  statement  taken  together,  to  the  extent  of  all 
that  was  said  by  the  same  person  in  the  same  conversation  that 
would  in  any  wav  qualify  or  explain  the  part  adduced  against 
him,  or  tend  to  destroy  or  modify  the  use  which  the  adversary 
might  otherwise  make  of  it,  but  no  further.'    But  the  jury  may 


the  whole  account  on  other  grounds,  explains  the  omission  of  any 
objection  to  the  correctness  of  items,  sufficiently  to  deprive  it  of 
the  effect  of  an  admission.^ 

21.  Defenses.'] — If  plaintiff  proves  a  request  to  pay  a  partic- 
ular demand,  is  no  defence  that  the  demand  was  not  legally  due, 
as  for  instance  where  it  was  a  void  assessment,  or  even  a  contract 
usurious  on  its  face  ;^  but  illegality,  such  that  the  act  of  pay- 
ing was  illegal,  must  be  shown.^  Although  the  claim  paid 
was  not  merely  void  but  illegal,  and  plaintiff  knew  it,  yet  if  the 
money  was  advanced  on  a  new  contract  it  is  recoverable ;  ^^  though 
it  would  be  otherwise  if  plaintiff  was  paHiceps  criminis  in  the 
original  transaction." 


>  Weeks  y.  Lyon/18  Barb.  680. 

*  Foot  T.  Bentley,  44  N.  Y.  166. 

«  Hubbard  y.  Russell,  24  Barb.  404. 
«  Smith  Y.  Yoang,  1  Gampb.  489. 

*  Glenn  y.  Rogers,  8  Md.  812. 

*  Nichols  Y.  Alsop,  10  Ck>Dn.  268, 

*  8ee  chapter  on  Aooodnts  Stated. 

*  Ronse  y.  Whited,  25  N.  T.  170.  rev'g  26  Barb.  279. 

'  Craighead  Y.  The  State  Bank,  1  Meigs,  199.    (Bnt  not  arbitrarily.    1  Abb.  Ct 
App.  Dec  HI.) 
f'ld. 

»  Quincy  y.  White,  68  IT.  T.  870. 

"  As  to  the  form  and  effect  of  denials,  6(^  Simmons  y.  Sisson,  26  N.  Y.  264. 
"  Mosely  y.  Boush,  4  Rand.  (Va.)  802;  McElroy  y.  Melear,  7  Coldw.  (T.)  140. 
"  Armstrong  Y.  Toler.  11  Wheat.  268. 
"  Brown  y.  Tarkington,  8  Wall  881 ;   Pitcher  y.  Bailey,  8  East,  171.     Compare 
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Defendant  may  prove  in  his  exoneration  that  the  payment 
was  from  a  fund  plaintiff  held  for  his  indemnity  \'^  and  evidence 
that  plaintiff  received  such  a  fund,*  or  was  party  to  a  proceeding 
in  which  he  was  entitled  to  it,  throws  on  plaintiff  the  burden  of 
accounting  for  its  disposition.*  The  statute  of  limitations  is 
available  as  to  anj  payment,  though  only  a  «part  payment,  not 
made  within  the  six  years.^ 


tCnowlton  T.  Congress  Spring  Co.  6  Reporter,  166,  and  contrary  decision  in  67  N. 
T.  618. 

'  Gorrpd  t.  Swinden,  1  D.  A  L.  888. 

*  Fielding  t.  Waterhoose,  40  Super  Ct.  (J.  A  S.)  427,  and  eases  cited.    Bazoaey 
r.  Lewis,  80  Barb.  408. 

*  Cockayne  y.  Sumner,  22  Pick.  117. 

^DayisT.  Homphreys,  eM.dc  W.  168;  Do  Colyar  on  G.  818. 


OHAPTEB  XIV. 

ACTIONS  TO  RECOVER  BACK  MONEY  PAID  BT  PLAINTIFP  TO  Dlfr 
PENDANT  UNDER  MISTAKE,  DURESS,  EXACTION  OR  FRAUD,  OR 
THE  CONSIDERATION  FOR  WHICH  HAS  FAILED. 

1.  The  payment.  6.  Duress  or  exaction. 

fi.  Mistake.  d.  Fraud. 

8.  Sabaeaaent  promise  to  repay.  1,  Failure  of  consideralioii. 
4.  Forged  or  oounterfeit  paper. 

1.  The  payment.'] — In  all  these  clasBes  of  cases  the  payment 
to  be  proved  is  usually  not  a  pajinent  to  a  third  person  by 
plaintiff,  as  in  actions  for  Money  JPaid  to  Defendant's  Use,  nor  a 
payment  to  defendant  by  a  third  person,  as  in  actions  for  Money 
Received  to  Plaintiff's  Use,  but  a  payment  directly  from  plaintin 
to  defendant,  which  plaintiff  seeks  to  recall  on  the  ground  that 
he  was  under  no  legal  obligation  to  pay,  and  that  defendant  has 
no  title  to  the  money.  The  payment  snould  be  shown  to  have 
been  in  money,  or  that  which  defendant  received  as  money,  or 
equitably  ought  to  account  for  as  such.^  An  allegation  of  money 
paid  by  plaintiffs  to  defendant  is  not  sustained  by  proof  that  they 
gave  him  their  negotiable  promise  to  pay,  unless  it  was  expressly 
accepted  as  cash  m  absolute  payment,'  or  unless  it  has  been 
negotiated  by  defendant  in  fraud  of  plaintiffs'  right.'  The  prin- 
ciples governing  the  mode  of  proving  the  payment,  and  the  effect 
01  a  variance,  are  sufficiently  stated  in  the  last  two  chapters  and 
the  next  one. 

2.  Mistake.'] — The  burden  of  proof  is  on  the  plaintiff  to  show 
the  mistake^  on  which  he  relies.^  Evidence  of  a  mistake  at  the 
time  of  making  the  contract  pursuant  to  which  the  payment 
was  made,  does  not  raise  a  presumption  that  the  plaintin  con- 
tinued under  the  mistake  at  the  subsequent  time  of  payment,  but 
the  evidence  must  connect  the  mistake  with  the  time  of  payment 


1  Moyer  v.  Shoemaker,  6  Barb.  819. 
<  Van  Ostrand  y.  Reed,  1  Wend.  424. 

*  Blcadon  v.  Chsrles,  7  Bing.  246. 

*  For  recent  cases  on  the  distinction  between  mistakes  of  law  and  of  fact,  see  16 
Am.  R.  171,  n. ;  Earl  of  Beanchamp»  L.  R.  6  Eng.  A  J.  App.  223,  a.  c.  6  MoaVs  Eng. 
87 ;  Carpentier  T.  Mintum,  6  Lans.  66 ;  66  Barb.  208 ;  Holdredge  t.  Webb,  64 
Barb.  9. 

*  Kirkpatrick  v.  Bank,  2  HUl  8  C.  677;  Urqnhart  v.  Grove,  2  Rob.  (La.)  207. 
In  case  of  a  person  non  8ui  juris,  surprise  and  a  mistake  of  law  maj  be  enough. 
Pitcher  y.  Tnrin  Plankroad  Co.  10  Barb.  486. 

[268J 
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alBo/  nnless  there  is  evidence  of  exaction  and  protest.' 
proof  of  mistake  is  requisite.*    Mistake  of  fact  is  shown 


Clear 
within 
the  role,  by  proof  either  that  some  fact  which  really  existed  was 
unknown,  or  that  some  fact  was  supposed  to  exist  which  did 
not>  The  material  facts  intended  by  the  role  are  those  which 
show  that  the  demand  asserted  did  not  exist,  not  such  as  show  a 
mere  set-off.*^  The  role  applies,  notwithstanding  the  parties  made 
a  jamp  settlement  or  an  aajnstment  ^'  hit  or  miss,"  ii  it  be  shown 
that  snch  agreement  was  made  under  mistake.*  Where  the  case 
is  free  from  fraud  and  from  negligence  prejudicing  defendant,  it 
is  not  necessary  for  plaintiff  to  negative  the  means  of  knowledge 
as  well  as  actual  knowledge  of  the  true  state  of  facts.^  Under 
the  general  rule  that  in  the  interpretation  of  a  writing  the  court 
may  receive  all  the  light  that  surrounding  circumstances  can 
throw  upon  its  language  *  evidence  of  the  parties'  knowledge  • 
or  ignorance,^  is  competent;  and  may  be  siiown  by  the  testi- 
mony of  the  party  himself.*^  If  a  reformation  of  a  written  con- 
tract is  necessary,  the  omission  to  demand  that  relief  in  the  com- 
plaint may  be  cured  by  amendment,  or  disregarded.^  Conversa- 
tions at  the  time  of  payment,  and  forming  part  of  the  res  gestcSy 
are  competent  even  to  contradict 'statements  contained  in  writ- 
ings of  defendant's  a^nts  put  in  evidence  by  plaintiff  to  show 
defendant's  receipt  of  the  money .^  Negligence  in  making  the 
mistaken  payment  is  not  relevant,  unless  the  situation  of  other 
parties  has  been  changed  in  consequence  of  the  payment ;  ^^  and 
if  this  be  so,  the  burden  of  proving  the  fact  rests  upon  the  de- 
fendant." 


>  Wyman  v.  Farniworth.  8  Barb.  809. 

*  Meyer  v.  Clark,  45  N.  Y.  284,  rev'g  2  Daly,  497. 

*  Elttng  y.  Boott,  2  Johns.  167;  Taylor  t.  Beavere,  4  E.  D.  Smith,  216 ;  tad  aee 
Mutual  Life  Ina.  Co.  t.  Wager,  27  Barb.  864 ;  CaUreath  t.  Collreath,  7  Geo.  64 ; 
Kent  T.  Manchester,  29  Barb.  695,  and  cases  cited.  For  the  contrary  notion,  that  in 
aU  ciyil  issaes  preponderance  of  probability  ia  enough,  see  Kane  t.  Uibemia  Ins.  Cou 
10  Vroom,  697,  s.  a  28  Am.  B.  289. 

«  Rheel  t.  Hicks,  26  N.  T.  291. 

*  Franklin  Bank  y.  Raymond,  8  Wend.  72. 

*  Wheadon  y.  Olds,  20  Wend.  174. 

^  Kelly  y.  Solari,  9  Mees  dc  W.  64,  a.  o.  6  Jnr.  107 ;  and  see  Martin  y.  MoCormlek, 
8  N.  Y.  881. 

^  See  pp.  129-181  of  this  ToL  for  the  foHer  discussion  of  this  principle. 

*  lAke  y.  Artisanii^  Bank,  8  Abb.  Ct  App.  Deo.  10. 

*^  Reynolds  y.  Commerce  Fire  Ins.  Ca  47  N.  T.  697.  Bnt  ignorance  is  not  always 
eqoiyalent  to  mistakei  National  Life  Ins.  Co.  y.  Mlnch,  68  N.  T.  144,  reVg  6  Lans. 
100. 

'^  But  his  mdiseloeed  intent  is  not  usually  oompetentu  Dillon  y.  Anderson,  48  N. 
T.  281 ;  unless  motiye  is  material  See  Lewis  y.  Rogers,  84-Snper.  Ct  (J.  <&  S.)  64. 
Kor  is  the  intent  of  the  draftsman  competent.    Ne?ins  y.  Dnnlap,  88  N.  T.  676. 

»  Roeboro  y.  Peck,  48  Barb.  96. 

»  Han  y.  Holden,  116  Maes.  172. 

M  Duncan  y.  BerUn,  11  Abb.  Pr.  N.  8. 116,  reVg  6  Robi  647,  &  0.  4  Abb.  Pr.  JSL 
8.  84;  Lawrence  y.  Am.  Kat  Bank,  64  N.  T.  482. 

»  Mayery.  liqror.^68  9.  Y.4H. 
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3.  Subsequent  promise  to  repay. "] — ^It  is  not  necessary  to  al- 
lege the  promise  to  repay,  whicn  the  law  implies  f  f  om  def  endant'is 
receiving  plaintiffs  money  by  mistake ;  *  but  if  sufficient  eyidence 
of  a  legal  obligation,  or  what  the  law  regards  as  a  moral  obliga- 
tion,' has  been  given,  evidence  of  a  subsequent  promise  by  me 
plaintiff  to  refund  is  competent.* 

4.  Forged  or  counterfeit  paper,"] — There  is  a  presumption 
that  the  drawees  know  the  signature  of  the  drawer,^  and  of  the 
payee'  and  indorser,*  on  whose  supposed  signatures  they  pay, 
which  is  conclusive  in  favor  of  the  drawer  against  their  allega- 
tion of  mistake ;  but  there  is  no  such  presumption  as  to  the  genu- 
ineness of  the  writing  in  the  body  of  the  paper.'  In  an  action 
to  recover  the  value  of  bad  money  received  by  plaintiff  from  de- 
fendant in  payment  of  a  debt,  or  for  other  consideration,  the 
burden  is  on  the  plaintiff  to  prove  the  money  bad.®  In  an  action 
on  a  receipt  for  bills,  to  be  accounted  for  if  good,  parol  evidence 
is  competent  to  show  that  defendant  promised  to  take  the  money 
and  try  it,  and  return  it  if  condemnea ;  and  this,  with  evidence  of 
sufficient  lapse  of  time,*  throws  on  defendant  the  burden  of  ac- 
counting.*® 

5.  Duress?^'] — To  recover  back  money  paid  under  duress,  it  is 
not  essential  to  allege  and  prove  a  contract.^  The  mere  fear  of 
legal  process,'*  or  threats  of  prosecution  without  threats  of  im- 

;)ri8onment  or  arrest,  are  not  sufficient.**  As  against  a  ])arty  to 
egal  process,  who  by  fraudulent  or  improper  use  of  it,  knowing 
that  he  has  no  just  claim,  compelled  plaintiff  to  pay  a  demand, 
neither  evidence  of  protest,*'  nor  of  the  final  termination  of  the 
process,"  is  necessary.    Evidence  that  a  judgment  has  been  re- 


'  See  Fapron  v.  Sherwood,  17  N.  Y.  227;  Byxbie  v.  Wood,  24  Id.  607;  Steani. 
ship  Co.  V.  Jolliffe,  2  Wall.  457. 

«  See  p.  261  of  this  vol  n.  10. 

»  Bentley  v.  Morse,  14  Johns.  468 ;  Rosboro  v.  Peck,  48  Barb.  92 ;  Ege  v.  Eoonts, 
8  Penn.  St  109. 

*  National  Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77. 

*  Graves  v.  Am.  Exchange  Bank,  17  N.  Y.  206. 

*  Morgan  v.  Bank  of  State  of  N.  Y.  11  N.  Y.  404.  Bnt  as  to  indorsers  other 
than  the  payee,  see  Holt  y.  Ross,  64  N.  Y.  472,  affi'g  69  Barb.  664. 

^  Bank  of  Commeroe  t.  Union  Bank,  8  N.  Y.  280. 

*  Atwood  T.  ComwaU,  26  Mich.  142.  Compare  Borrill  y.  Watertown,  <bc  Co.  51 
Barb.  106. 

*  Marcum  y.  Beime,  6  J.  J.  Marsh.  (Ey.^  604. 

'^  As  to  appropriate  evidence  on  qnestion  of  gennineness,  see  chapter  on  Bnxby 
NoTKs  AND  Checks. 

**  For  conflicting  definitions  of  duress,  coercion,  and  exaction, — see  7  Wall  214; 
10  Id.  414 ;  14  Id.  882 ;  Peyser  v.  Mayor,  Ac.  of  N.  Y.  70  N.  Y.  497 ;  Meyer  v.  Clark. 
46  N.  Y.  284,  rev'ff  2  Daly,  497 ;  Am.  Exch.  Fire  Ins.  Co.  v.*Britton,  8  Bosw.  148. 

"  Carew  y.  Rutherford,  106  Mass.  1,  s.  o.  8  Am.  R.  287,  and  cases  cited. 

"  Quincy  v.  White,  68  N.  Y.  870,  reVg  6  Daly,  827. 

'*  Harmon  v.  Harmon,  61  Me.  227,  s.  o.  14  Am.  R.  566. 

"  Meek  v.  McOure,  49  Cal  624;  b.  p.  McEee  y.  Campbell,  27  Mich.  497. 

1*  Chandler  v.  Sanger,  114  Mass.  864,  s.  o,  19  Am.  R.  867.  Compare  Moulton  T 
Beecher,  1  Abb.  N.  C.  198. 
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versed  after  the  money  has  been  collected  under  it,  and  that  the 
action  was  subsequently  finally  dismissed,  makes  a  prima  facie 
case  ia favor  of  the  defendant  m  the  judgment*  to  recover  back 
the  money ;  and  the  burden  of  proving  an  equitable  right  to  re- 
tain it  is  cast  on  the  adverse  party.*  One  who  sues  to  recover 
back  what  he  paid  to  get  possession  of  his  goods  withheld  on  an 
unjust  claim  of  lien  thereon,'  has  the  burden  of  showing  that 
the  claim  of  lien  was  unfounded.^  So  in  an  action  against  the 
collector,  for  duties  alleged  to  have  been  illegally  exacted,  the 
burden  of  proof  is  on  plaintiff  to  show  not  merely  exaction,  but 
that  it  was  excessive  and  illegal ;  unless  it  be  shown  that  he  had 
no  authority  in  the  premises,  and  could  hold  the  goods  for  no 
amount  whatever.  On  an  issue  as  to  the  amount  of  duty,  the 
burden  of  proof  of  illegal  amount  rests  on  plaintiff."  If  an  officer 
had  no  notice  of  the  facts  which  rendered  his  demand  illegal, 
proof  of  protest  at  the  time  of  payment  is  necessary ;  •  otherwise 
not,^  unless  required  by  statute."  In  cases  of  personal  duress, 
when  the  state  of  mind  of  the  person  at  the  time  is  relevant,  to 
show  weakness  (in  connection  with  which  defendant's  pressure, 
though  perhaps  not  technically  amounting  to  duress,  is  fraudu- 
lent, and  therefore  equivalent  in  effect),  the  plaintiff's  own  acts 
and  declarations,  as  well  as  those  constituting  the  alleged  duress, 
are  competent,  within  the  limits  already  stated  in  regard  to  proof 
of  mental  weakness  and  undue  influence.*  But  the  opinion  of  a 
witness,  as  to  whether  language  used  was  calculated  to  induce 
one  to  act  through  fear,  is  not  competent ;  the  language  itself 
must  be  given.*" 

6.  Fraud.'] — The  fact  that  the  complaint  states  fraudulent 
representations  of  the  defendant,  bv  wmch  the  plaintiff  was  in- 
duced to  pay  him  the  monev  whicn  he  seeks  to  recover  back, 
does  not  necessarily  stamp  the  action  as  in  tort.  It  is  no  objec- 
tion to  a  recovery  in  such  a  case  that  fraud  is  not  proved,^*  if 
sufficient  facts  appear  to  warrant  a  recovery  as  for  money  had 
and  received ;  especially  when  the  words  in  the  complaint  charg- 
ing fraud  mav  be  regarded  as  matter  of  inducement.  Having 
money  that  rightfully  belongs  to  another,  creates  a  debt ;  where- 


*  But  not  In  favor  of  hiB  snrety  who  was  not  a  party     Garr  t.  Martin,  20  N.  Y. 
806,  rev's  1  Hilt.  85S. 

*  CrcMsker  y.  Clement,  23  Ala.  296,  807. 

*  Harmony  y.  Bingbam,  12  N.  Y.  99,  afli*^  1  Dner,  209;  and  see  Great  Western 
Ry.  Co.  T.  Sutton,  L.  R.  4  H.  of  L.  Caa.  226,  249. 

*  Briggs  T.  Boyd,  66  N.  Y.  289.  affi'g  65  Barb.  191  i 
»  Arthur  ▼.  Urikart.  96  U.  8.  (6  Otto),  118,  122. 

*  Meek  v.  McClnre,  49  Cal  624. 

^  Id. ;  Atwell  y.  Zeluff,  26  Mich.  118.  Except  for  purpose  of  recorering  interest  Id. 
'  As  to  the  requiflite  distinctness  of  protest,  compare  Curtis'  Administratrix  y. 
Fiedler,  2  Biack,  4J1;  DaYies  y.  Arihur,  96  U.  S.  (6  Oito),  148. 

*  See  chapter  on  Wills.     Blair  y.  Coffman,  2  OYert.  (Tenn.)  176.  I 
^^  Johnson  y.  BaHevr,  2  Port  ( Ala  )  29. 

11  The  New  York  Code  Ciy.  Pro.  §  629,  now  requires  proof  of  fraud  if  alleged. 
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ever  a  debt  exists  witliont  an  express  promise  to  paj,  the  law  im- 
plies a  promise,  and  the  action  sounds  m  contract,  although,  under 
the  Coae,  this  implied  promise  need  not  be  alleged.^  But  if  fraud 
is  alleged  as  the  cause  of  action,  so  that  defendant  would  be  liable 
to  arrest  on  a  judgment  against  him,  plaintiff  cannot  recover  on 
establishing  a  contract,  express  or  implied,  without  proving  the 
fraud.'  Proof  of  a  mistake  is  not  enough  to  sustain  an  allegation 
of  a  cause  of  action  thus  founded  on  fraud.'  The  burden  of  proof 
is  of  course  on  the  plaintiff  to  prove  the  fraud  by  which  the  pay- 
ment was  induced.*  The  principles  regulating  the  mode  of  proof 
of  fraud  are  the  same  as  those  elsewnere  stated  of  actions  for 
deceit. 

7.  Failure  of  cortdderation,^ — ^Where  plaintiff  sues  to  recover 
back  money  paid  by  him  to  defendant  under  a  contract  the  con- 
sideration of  which  has  failed,  the  principles  applicable  to  actions 
on  such  contracts  a;pply  as  to  the  mode  of  proof,  except  that  the 
burden  is  on  the  plaintiff  to  prove  non-performance  by  defendant, 
or  other  failure  of  consideration.*  If  the  contract  was  in  writ- 
ing, it  should  be  produced  or  accounted  for.^  If  it  contains  a 
covenant  to  repay  and  is  under  seal,  the  action  should  be  upon 
the  covenant ;'  though  under  the  new  procedure,  if  the  complaint 
shows  a  good  cause  of  action  for  money  paid,  the  allegation  of 
the  contract  may  be  regarded  as  matter  of  inducement,  and  is 

Eroperly  pleaded  for  that  purpose.*  Evidence  that  plaintiff  de- 
vered  nis  money  to  defendant  upon  conditions  stated  by  him  at 
the  time,  and  that  defendant  received  it  in  silence,  i&  prima  facie 
evidence  of  assent  to  the  conditions."  An  order  d[rawn  by  de- 
fendant in  favor  of  plaintiff*,  and  delivered  to  him,  and  proved  to 
have  been  subsequently  countermanded  by  defendant,  is  compe- 
tent without  evidence  of  presentment  to  the  drawee ;  and  if  ex- 
pressed to  be  for  value  received,  is  prima  facie  evidence  of  the 
receipt  by  defendant  of  its  amount  from  plaintiff.^^ 


»  ByzUe  t.  Wood.  24  N.  T.  607,  afffg  Sheldon  v.  Wood,  2  Bobw.  267 ;  eomptre 
Enapp  Y.  Meigs,  11  Abb.  l*r.  N.  S.  400,  and  p.  278  of  this  Tol. 

*  The  release  of  a  precedent  debt  is  not  enough  under  an  allegation  of  money 
payment  induced  by  fraud.    De  Oran  ▼.  Elmore,  60  N.  Y.  1. 

'  Dudley  t.  Scranton,  67  N.  Y.  424,  and  cases  cited. 
4  Mutual  Life  Ins.  Co.  y.  Wager,  27  Barb.  864. 

*  As  to  the  test  of  the  right  to  reooyer  back  money  paid  under  a&  illegal  contract, 
—see  Knowlton  y.  Congress  Spring  Co.  67  K.  Y.  618 ;  opposed  In  a  ftiruier  decision 
in  6  Reporter,  166,  s.  o.  16  Alb.  L.  J.  10. 

*  Wheeler  y.  Board,  12  Johns.  868. 
^  Allen  Y.  Potter,  2  McCord,  828. 

*  MiUer  v.  Watoon,  6  Cow.  196. 

*  Eno  T.  Woodworth.  4  N.  Y.  (4  Comat.)  249. 
I*  Hale  Y.  Holden,  116  Biass.  172. 

n  Child  T.  Moore,  6  N.  H.  88. 
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ACTIONS  FOR  MONEY  RECEIVED    BY  DEFENDANT  TO  PLAINTIFP3 

USE. 

1.  Groands  of  aetion.  1.  Action  by  depositor  against  bank. 

2.  The  pleadingSL  8.  Bank's  action  for  overaraft. 

S.  Plaintiff's  title  to  tbe  fund.  9.  Action  by  principal  against  his  agent. 

4.  Receipt  of  the  money  by  defendant.  10.  Demand  and  notice. 

5.  —  by  an  agent  of  defendant.  1 1.  De/mdoHtB  evuhnce, 
0.  Tbe  medium  and  amount  of  payment. 

!•  Grounds  of  action.'] — The  ground  of  the  action  is  that  de- 
fendant, or  his  a^ent,  has  received  money,  or  property  which 
plaintiff  is  entitled  to  charge  him  with  as  money,  which  belongs 
of  right  to  plaintijBE,  and  which  defendant  onght  to  pay  over  to 
him.* 

2,  The  pUadmga,']  — The  complaint,  unless  on  an  account,' 
must  usually  be  special,  setting  forth  the  relation  of  the  parties, 
and  the  contract  or  wrong  by  means  of  which  the  money  was  re- 
ceived. If  the  facts  alleged  constitute  a  tort,  such  as  a  conversion, 
or  deceit  in  obtaining  credit,  or  a  breach  of  trust,  it  does  not  nec- 
essarily make  the  action  one  of  tort.  If  a  wrong  is  alleged  mere- 
ly as  matter  of  inducement,'  or  if  it  be,  although  in  form  stated 
as  the  gist  of  the  action,  a  mere  Ic^al  conclusion,  and  unsupported 
by  the  facts  alleged,^  evidence  of  the  facts  alleged  establishing 
liability  on  contract,  express  or  implied,  vrill  sustain  the  action, 


'  The  principles  on  which  this  action  is  snstaioed  are  liberal,  applying  to  almost 
erery  case  where  a  person  has  receiyed  money  which  in  equity  and  good  conscience 
lie  ought  to  refund ;  and,  upon  the  same  principles,  the  defendant  may  ayail  himself 
of  any  considerations,  equitable  as  well  as  l^gal,  which  show  that  the  plaintiff,  in  fair- 
ness and  justice,  is  not  entitled  to  the  whole  of  his  demand,  or  any  part  of  it.  Blaok- 
fffom,  J..  MANsraELP,  J.,  Nxisoir,  J.,  Eddy  t.  Smith,  18  Wend.  490,  and  cases  citett 
8.  p.  Cope  y.  Wheeler,  41  N.  Y.  803,  affi'g  58  Barb.  860,  a.  o.  87  How.  Pr.  181.  Strict- 
]y  spealdng,  eyidenoe  that  plaintiff  paid  money  to  a  third  person  for  defendant's  use 
(Clay comb  y.  McToy,  48  UL  110);  or  in  consequence  of  nis  fraud  (Butler  y.  Liyer. 
more.  52  Barb.  670) ;  or  to  defendant  under  a  contract  which  has  failed  (Brifrgs  y. 
Yanderbilt,  19  Barb.  222);  is  ncyt  appropriate  under  a  mere  allegation  of  money  had 
and  receiyed  by  defendant  to  plaintiff's  use.  See  p.  268  of  this  yol.  But  under 
the  new  procedure,  the  question  is  usually  one  of  yariance,  not  of  entire  failure  of 
proof.    But  see  N.  Y.  Indemnity  Co.  y.  Gleason,  7  Abb.  New  Cas. 

*  Allen  V.  Patterson,  7  N.  Y.  476. 

•  Grayes  y.  Harte,  69  N.  Y.  162 ;  Byzbie  T.  Wood,  24  Id.  607,  affi'g  2  Bosw.  267. 
^  As  where,  after  alleging  a  deHvery  of  money  to  a  banker  or  asrent,  which. necaa- 

saiily  constitutes  a  mere  debt,  not  a  bailment,  tbe  pleader  alle|];es  that  defendant 
wrongfully  conyerted  Ibe  sum  to  his  own  use.  Grecntree  y.  Rosenstock,  61  N.  Y. 
688,  afffg  84  Super.  Ot  (J.  <fc  S.)  606 ;  Sheahan  y.  Shanahan,  6  Hun,  461,  s.  f.  Yilroar 
Y.  Schall,  61  N.  Y.  664,  aflTg  86  Super.  Ot  (J.  ^  8.)  67.      But  see  note  11  on  p.  271. 

18  [278] 
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although  the  BUffgeBtion  of  fraud  be  unproved.  If,  on  the  other 
hand,  fraud  is  alle^d  in  Buch  way  that,  on  a  judgment  against 
defendant,  he  would  be  liable  to  arrest,  the  plaintiff  cannot  re- 
cover without  proof  of  this  allegation.^  Plaintiff  will  not  be 
deemed  to  waive  a  tort  alleged  in  a  manner  appropriate  to  a  cause 
of  action,  and  to  rest  on  an  implied  promise,  unless  such  intent 
appears  hj  the  complaint.*  Where  the  tort  is  not  alleged,  plaint- 
iff may  still  prove  it,  as  part  of  the  transaction  by  which  defend- 
ant actually  received  money  which  he  ought  to  refund  to  plaintiff 
— as,  for  instance,  that  defendant  wrongfully  took  plaintiff's 
goods,  sold  them,  and  received  the  price.'  ISut  to  entitle  plaintiff 
to  recover,  on  waiver  of  tort  and  as  for  money  received,  facts 
constituting  a  cause  of  action  on  contract,  express  or  implied, 
must  be  alleged ;  ^  and  it  must  appear  that  defendant  received 
money  or  pecuniary  benefit  equivalent  thereto.* 

3.  Plaintiff  ^8  tiile  to  the  fund,'] — ^Plaintiff  may  recover  on 

Eroof  of  a  contract  made  with  himself,  in  his  own  name,  although 
e  acted  as  a^ent  of  the  true  owner  of  the  fund ;  for  the  contract 
makes  him  the  trustee  of  an  express  trust.*  So,  under  an  un- 
sealed contract,  he  may  recover  on  parol  proof  that  he  was  the 
real  principal,  and  that  the  contract  was  made  by  his  consent,''  or 
with  his  agent,  though  without  his  consent.*  Parol  evidence  is 
competent  to  show  that,  in  an  unsealed  *  contract  **  made  by  an- 
other in  his  own  name,^  the  plaintiff  was  the  real  principal, 


>  Ross  V.  Mather,  61  N.  Y.  108 ;  De  Grati  v.  Elmore,  50  Id.  1.  Compare  Colt  t. 
Stewart,  12  Abb.  Pr.  N.  SS.  216;  Barker  t.  Clark,  Id.  106. 

*  Chambers  v.  Lewis,  11  Abb.  Pr.  210,  affi'g  10  Id.  206.  a.  c.  2  Kilt  691. 

*  Harpendino^  y.  shoemaker,  87  Barb.  270,  291,  8.  p.  BoGfton,  <&c.  R.  R.  Co.  y.  Dana, 

1  Gray  (Mass.)  88, 100;  Pierce  y.  Wood,  8  Fo&t.(N.  H.)  619,  681.  Where  the  eYidence 
was  that  defendant  received  proceeds  of  neffotiabU  paj^er  wrongfully  obtained  from 
plaintiff,  held  tlu  t  the  action  should  hsYe  been  for  equitable  relief.  Wilson  y.  Scftt^ 
8  Lans.  808.  So  it  has  recently  been  held  that  this  action  by  a  mnnicipality  i^  nob 
sustained  by  eYidence  that  defendant  wrongfully  borrowed  of  a  public  officer  money 
held  by  him  as  such.  The  action  should  be  case  or  a  bill  in  equity.  Perley  y.  Conn^ 
ty  of  Muskegon.  32  Mich.  132,  a.  o.  20  Am.  R.  687. 

<  Walter  v.  Bennett,  16  N.  T.  260. 

'  Under  an  express  contract  of  a  bailee  to  account  for  proceeds,  recovery  for  more 
application  of  the  properly  to  defendant's  own  use,  without  receipt  of  proceeds,  is  not 
allowed.  Moffat  v.  Wood,  Seld.  Notes,  No.  6, 14.  Compare  Roth  v.  Palmer,  27  Barb. 
652.  Wh«'ther  evidence  of  apprdpriation  by  a  wrong-doer  is  sufficient,  without  evi- 
dence of  sale  and  receipt  of  proceeds,  is  not  agreed.  Compare  Moses  v.  Arnold,  48 
Iowa,  187,  8.  0.  22  Am.  R.  239;  Norden  Y.  Jones,  88  Wise.  600,  s  o.  14  Am.  R.  782; 

2  Greenl.  Ev.  88,  §  108,  n.  6,  and  cases  cited ;  Henry  v.  Marvin,  8  £.  D.  bmith,  71. 

«  P.  234  of  tliis  vol.  n.  8. 

'  Fischesser  v.  Heard.  42  Geo.  681. 

«  Calland  v.  Lloyd,  6  Mees  k  W.  26. 

*  As  to  Fcaled  contracts,  see  Briggs  v.  Partridge,  64  N.  Y.  867,  affi'g  39  Super.  Ct. 
(J.  <&  S.)  889. 

^^  Even  thonprh  such  as  the  statute  of  frauds  requires  to  be  in  writing.  Ford  y. 
Willirtms,  21  How.  U.  8.  287.  a.  p.  Dykers  v.  Townsend,  24  N.  Y.  67. 

1*  It  is  not  material  that  the  contract  does  not  indicate  that  the  apparent  party  waa 
an  agent.    Ford  v.  Williams  (above). 
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whether  disclosed  *  to  defendant  or  not.*  The  declarations  of 
the  depositor  or  payer  of  money,  made  as  part  of  the  res  gestm 
of  payment,  are  competent  to  show  the  source  of  the  fund  for 
the  purpose  of  proving  in  whom  was  the  title.*  And  the  letters 
in  which  plaintiS  received  the  fund  are  competent  as  bearing  on 
the  question,  though  not  necessarily  as  proof  of  the  facts  stated 
therein.*  If  declarations  as  to  the  source  or  title  of  the  fund  arc 
shown  to  have  been  made  in  presence  of  the  defendant,  they  are 
competent,  in  connection  witn  evidence  of  his  tacit  admission  or 
other  conduct  under  them.'  Defendant's  declaration  to  plaintiff 
that  he  holds  the  fund  subject  to  his  order  is  sufficient  prima 
fade  evidenoe  of  plaintiffs  title.'  But  privity  of  contract  is  not 
essential.^ 

4.  The  receipt  of  the  money  hy  defendant,'] — The  action  is  not 
sustained  unless  there  has  been  an  actual  receipt  of  money  by  the 
defendant,  or  something  equivalent  to  it,®  or  unless  the  deiend- 
ant  is  estopped  by  representations  made  to  the  plaintijQE  from  deny- 
ing the  receipt.*  But  it  is  enough  that,  on  all  the  facts,  it  may 
fairly  be  presumed  that  defendant  has  received  plaintiflPs  money. 
Positive  evidence  is  not  required."  For  this  purpose  evidence  of 
its  payment  over  the  counter  of  the  defendant  s  office,  to  a  person 
acting  as  clerk  and  apparently  in  authority,  is  competent  to  go  to 
the  jury."  Where  tnere  are  several  defendants,  partnership,^  or 
a  joint  reception,  or  a  joint  interest,  or  a  joint  contract,"  should  be 
shown.  An  acknowledgment  of  having  received  the  money, 
made  by  defendant  in  any  form,  is  competent  evidence  against 
him.**  Thus  the  consideration  named  in  the  agent's  conveyance 
to  a  third  person  is  competent  against  the  agent ;  ^  but  it  does  not 
conclude  plaintiff  as  to  the  amount."  If  a  receipt  was  riven  by 
defendant  to  the  plaintiff,  or  to  the  third  person  from  wnom  the 


>  See  Ford  y.  WiUiAms,  21  How.  H.  S.  287;  Hnbbert  y.  Borden,  6  Wbart  (Penn.) 
79  91. 

'  <  See  N.  J.  Steam  Nay.  Go.  y.  Merchants'  Bank.  6  How.  17.  S.  844, 381. 

*  Stair  y.  York  Nat'l  Bank.  66  Penn.  St.  864,  s.  p.  Bank  y.  Kennedy.  17  Wall.  19. 
^  Darling  y.  Miller,  64  Barb.  149 ;  see  p.  170  of  this  yoL  n.  9,  and  p.  246,  n.  4. 

*  Hayslep  y.  Gywmer,  1  Ad.  <fc  £.  162. 
'  Stacy  y,  Graham,  8  Duer,  444. 

^  Cniuidiere  y.  Beers,  1  Abb.  Ct.  App.  Dec.  888 ;  £la  y.  Am.  Merchants'  Union  Ex- 
press Co.  29  Wise.  611,  a.  o.  9  Am.  R.  619;  Cutler  y.  Demmon,  111  Mass.  474;  Rose 
y.  Cortis,  80  Barb.  288. 

>  Price  y.  OrienUl  Bank,  88  Law.  J.  N.  S.  41,  s.  o.  26  Weekly  R.  648. 

*  As,  for  instance,  where  plaintiff  has  acted  on  the  representation  by  settling  with 
third  persons,  or  as  in  the  case  of  a  sheriff's  retom.  See  also  Ballard  y.  Hascill,  26 
Hich.  182. 

»•  Tuttle  y  Mayo,  7  Johns.  182. 

>>  Newman  y.  North  Am.  Steamship  Co.  118  Mass.  862. 

1*  Gilchrist  y.  Cunnln«rham,  8  Wend.  641. 

*>  Manahtn  y.  Gibbons,  19  Johns.  427. 

1^  As  to  qualified  oral  admissions,  see  p.  266  of  this  ToL 

1'  Thalheimer  y.  Brinckerhoff,  6  Cow.  90. 

»  Mains  y.  Haight,  14  Barb.  76. 
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money  was  received,  it  is  not  necessary  to  produce  or  account  for 
it,  unless  some  question  arises  on  its  terms.  Its  terms  are  not 
conclusive  against  either  party,  but  explainable  by  parol,^  unless 
grounds  for  an  estoppel  appear. 

Where  defendant's  duty  was  to  sell  and  collect,  evidence  of  a 
sale  alone  is  not  alone  enough '  without  other  evidence  raising  a 
prestimption  of  collection.  But  if  defendant  is  a  wrong-doer,  or 
nefflect  to  collect  were  a  breach  of  duty,  his  admission  that  he 
had  sold  the  goods  is  enough  to  go  to  the  jury  from  which  they 
may  infer  receipt  of  proceeds.' 

If  the  money  was  received  by  collecting  a  written  security  or 
evidence  of  debt  from  a  third  person,^  the  instrument  need  not 
be  produced  or  accounted  for  in  order  to  let  in  parol  proof  of  the 
oollection  of  the  sum  due  on  it ; '  but  the  instrument  is  competent 
in  favor  of  plaintiJBE  if  he  chooses  to  put  it  in  evidence,*  and  being 
only  collaterally  in  question,  subscribing  witnesses  need  not  be 
produced  unless  it  is  under  seal.'' 

5.  —  hy  an  agent  of  defendant^ — If  payment  to  a  third  per- 
son is  relied  on,  there  must  be  some  evidence  that  he  was  defend- 
ant's agent.'  Evidence  of  the  declarations  of  the  alleged  agent 
are  not  competent  for  the  purpose  of  proving  the  agency,  unless 
there  is  something  to  connect  the  defendant  with  the  declara- 
tions.*  Evidence  that  the  defendant  was  informed  by  the  alleged 
agent  of  his  receipt  of  the  fund,  and  thereupon  gave  him  direo- 
tions  as  to  its  disposal,  is  competent  evidence  that  defendant  re- 
ceived the  money.**  Where  the  authority  shown  was  not  a  general 
agency,  but  a  special  authority, — particularly  if  conferred  by  a 
principal  acting  in  autre  drott^  as,  for  instance,  an  executor  au- 
thorizmg  an  attomev  to  take  out  ancillary  administration  in  an- 
other State  and  sell  assets  there, — the  person  dealing  with  the 
agent  must  look  to  his  authority,  and  cannot  recover  oi  the  prin- 
cipal on  proof  of  money  received  by  the  agent  only.^  A  suflicient 
agency  having  been  proved,  a  receipt  given,  or  admii^ion  of  pay- 


1  White  T.  Parlcer,  8  Barb.  48. 69 ;  Phelps  y.  Boetwiok,  22  Burb.  814 ;  Union  Bank 
T.  SoUes.  2  Strobh.  890. 

*  Haskins  y.  Danham,  Anth.  N.  P.  111. 

*  Hathaway  t.  Burr,  21  Me.  667. 

^  As,  for  instance,  where  one  who  collected  a  running  account  (Plnntera^  Bank  t. 
Fanners'  Bank,  8  Otlt.  A  J.  [Md.]  449, 469^;  or  a  warrant  of  attorney  to  confess  mde- 
ment  (Bayne  y.  Stone,  4  Esp.  18):  or  ajudgment  (Martin  y.  Williams.  1  DeY.  Ij.  N. 
G.  886),  or  an  award  (Brinckerhoff  y.  Wemple,  1  Wend.  470),  or  a  neffotiable  note  or 
draft  (Bullard  y.  Hascall,  25  Mich.  182;  Sally  y.  Capps,  1  Ala.  121),  is  soed  for  tlifl 
proceeds,  plaintiff  need  not  produce  nor  account  for  the  instrument 

»  8.  P.  Steele  y.  Lord,  70  N.  Y.  283. 

*  See,  for  instance,  French^  y.  ShrecYC,  18  N.  J.  L.  (8  Harr.)  147 ;  Gkisse  Y.  Dob* 
son,  8  Whart.  (Penn.)  84. 

^  Bundle  y.  Allieon,  84  N.  Y.  180, 184. 

"  Farias  y.  De  Lizardi,  4  Rob.  407;  and  see  p.  241  of  this  YoL 

»  Sno«>k  Y.  Lord,  66  N.  Y.  006. 

>*  Coates  Y.  Bainbridge,  5  Bing.  68. 

"  Owiogs  Y.  Hull,  9  Pet  607. 
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rti&A  made,  by  the  agent,  at  tlie  time  of  the  ti^nsaction,  is  admis- 
fiible  against  the  principal.^ 

6.  The  medium  and  amount  of  payment^] — ^The  evidence 
nmat  show  payment  of  money,  or  that  which  the  parties  treated 
as  money,  or  which  the  defendant  ought  to  'account  for  as  such. 
Evidence  of  the  receipt  of  foreign  money  is  competent  ;*  so,  of 
course,  of  bank  notes ;'  but  defendant  may  show  the  depreciated 
character  of  the  medium  of  payment,  except  where  it  was  a  breach 
of  his  duty  to  plaintiff  to  accept  such  currency.*  The  delivery  of 
non-negotiable  things  in  action,  or  other  property,  is  not  appro- 
priate under  an  allegation  of  money  received,^  unless  connected 
with  evidence  that  defendant  expressly  accepted  the  property 
as  a  payment  of  money,  or  that  he  has  actually  .turned  it  into 
money  or  its  equivalent,  or  that  it  was  intended  between  him  and 
the  plaintiff  to  oe  sold,  and  sufScient  time  has  elapsed  to  do  so, 
and  that  he  is  in  default  for  not  accounting.  A  ci^it  in  account 
with  a^third  person  may  be  proved  under  an  allefliBktion  of  money 
I'^ceived,  if  accepted  by  defendant  as  a  set  on  equivalent  to 
money,*  or  if  allowed  in  violation  of  his  duty  and  to  the  preju- 
dice of  plaintiff.  Under  the  new  procedure,  however,  if  defend- 
ant is  shown  to  have  received  money  value,  a  variance  in  the  me- 
dium is  not  an  entire  failure  of  proof,  but  material  if  defendant 
is  prejudiced.  The  evidence  must  tend  to  show  a  definite  sum,^ 
or  certain  data  from  which,  by  an  arithmetical  calculation,  the 
jury  may  ascertain  the  sum,*  and  it  is  no  objection  that  the  fund 
was  received  mixed  with  other  moneys,  if  a  several  right  of  ac- 
tion is  shown  to  exist  in  plaintiff  for  his  share.*  Variance  in  the. 
amount  may  be  disregarded,^*  within  the  limits  of  recovery  fixed 
by  the  demand  for  judgment.  If  the  receipt  of  coins  or  bank 
notes  is  proved  without  proof  of  their  denomination,  the  smallest 
denomination  in  circulation  is  to  be  presumed,^  in  the  absence  of 
fraud  or  fraudulent  concealment. 

7.  Action  by  depositor  aaainet  hank,] — A  certificate  of  de- 
posit, ^^  as  well  as  evidence  of  an  ordinary  deposit  in  account,  is 
competent  in  an  action  for  money  received.  An  ordinary  certifi- 
cate of  deposit  is  not  a  contract,  within  the  rule  exdudmg  parol 


1  Thallhimer  t.  BrinckerhofF,  6  Cow.  90;  a.  p.  Anderson  y.  Broad,  2  E.  D.  Smith, 
0^,  8.  o.  12  K.  T.  Leg.  Obfl.  181 

*  Ehrensperger  y.  Anderson,  8  Ezclu  149,  166. 

*  Pickard  y.  Bankea,  18  East,  20. 

*  See  Cockrill  y.  KIrkpatrick,  9  Mo.  6SS. 

*  Nightlogale  v.  Deyisme.  5  Bnrr.  2689. 

*  Noy  V.  Reynolde,  1  Ad.  A  E.  169. 

*  Haryey  y.  Afchbold,  8  B.  A  0.  626. 

*  Tankersley  y.  Chllders,  23  Ala.  781. 

*  See  Green  y.  Giyan,  88  N.  Y.  848. 
'•  Laas  y.  Wetmore,  2  Sweeny,  209. 
"  2  Orpenl.  Ey.  109,  §  129tf. 

»  Talladega  Ina.  Ck>.  t.  Landers,  48  Ala.  116, 181  ' 
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evidence/  and  if  it  be,  parol  evidence  is  competent  to  explain  ab- 
breviationB,  etc.,  in  it,'  and  to  charge  the  bmk  by  showing  that 
the  depositor  justly  supposed  he  was  dealing  with  them  although 
the  certificate  was  signed  by  an  officer  individually.' 

Evidence  of  usage  is  not  admissible  to  show  that  deposits 
made  during  depreciation  of  currencv,  and  marked  in  the  pass-book 
respectively,  "  coin ''  or  "  currency,''^  were  always  to  be  repaid  in 
kind,  for  without  special  agreement,  a  bank  deposit  creates  a  debt, 
and  whatever  is  legal  tender  will  discharge  it.  Usage  cannot  alter 
the  law.^  The  fact  that  plaintiff's  book  has  been  balanced,  does 
not  dispense  with  the  necessity  of  proving  demand  before  suit.' 
The  balancing  and  return  oi  the  pass-book  has  the  effect  of 
an  account  stated,  but  a  depositor  is  not  concluded  if  he  objects 
within  a  reasonable  time  ;*  still  the  burden  is  upon  him  to  show 
the  error.^    Drawing  for  the  precise  balance  is  evidence  of  ao- 

auiescence.'  But  payments  by  the  bank  on  checks  in  which  the 
epositor's  signature  was  forged,*  are  made  in  their  own  wrong, 
and  plaintiff's  delay  to  discover  the  forgery  does  not  avail  de- 
fendants,^ unless  defendants  show  negligence  to  their  prejudice.^ 
The  books  of  the  bank  are  evidence  against  it,^'  but  not  in  its 
favor.^  The  declarations  of  plaintiff,  made  at  the  time  of  the 
deposit,  as  part  of  the  res  gestcB^  are  competent  in  his  favor, — for 
instance,  to  prove  the  capacity  in  which  he  claimed  to  hold  the 


>  Hotchkiss  T.  Mofiher,  48  N,  Y.  478. 

*  Hulbert  y.  Canrer,  87  Barb.  62,  and  caaes  cited. 

*  Coleman  y.  First  Natl  Bk.  of  £lmira,  68  N.  Y.  888.  894;  and  althongh.  as  be- 
tween the  officer  and  the  bank,  it  was  the  officer's  private  transaction.  CaldweU  y. 
Natl  Mohawk  Valley  Bk.  64  Barb.  838.  Whether  deposit  was  made  with  teUer,  as 
such,  or  personally,  a  question  of  fact  for  the  jnry.  Id.;  Pattison  y.  Syracuse  Na- 
tional Bank,  4  Supra.  U.  (T.  <k  G.)  96. 

*■  Thompson  y.  Riggs,  6  Wall  668,  680.  Contra,  Chesapeake  Bk.  y.  Swain,  29 
Hd.  488.  As  to  when  the  credit  given  for  a  deposit  is  conclusive,  see  Manluittan  Co. 
v.  Lydig,  4  Johns.  877;  Mechanics'  <k  Farmers^  Bk.  y.  Smith,  16  Id.  116  ;  Oddie  y. 
Natl  City  Bk.  46  N.  Y.  786;  Hepburn  v.  atizen's  Bk.  2  La  Ann.  1007. 

*  Downes  v.  Phoenix  Bank,  6  Hill,  297 ;  and  see  Payne  y.  Gardiner,  29  N.  Y.  146. 

*  Schneider  v.  Irving  Bank,  1  Daly,  600,  s.  o.  80  How.  Pr.  190;  Hutchinson  y. 
Market  Bank,  48  Barb.  802. 

'  Shepard  v.  Bank  of  State  of  Missouri,  16  Mo.  148. 

*  Lockwood  v.  Thome,  11  N.  Y.  170,  revV  12  Barb.  487. 

*  Weisser  v.  Denison,  10  N.  Y.  68.  Otherwise  of  raised  checks,  p.  270  of  this 
vol. 

1*  Welsh  v.  German  American  Bank,  42  Super.  Ct  (J.  dk  S.)  462. 

"  Page  269  of  this  voL  In  an  action  aealnst  a  savings  bank  for  a  mispayment, 
where  the  bank  relies  on  its  rule  that  it  will  only  be  responsible  for  ordinary  care 
.  and  diligence,  if  the  two  signatures  were  so  dissimilar  that  when  compared  the  discrep- 
ancy would  be  easily  and  readily  discovered  by  a  person  competent  for  the  position, 
then  the  failure  to  discover  it  would  be  evidence  of  negligence  which  should  go  to 
the  jury.  Otherwise,  if  the  difference  was  not  marked  and  apparent,  or  if  it  would 
require  a  critical  examination  to  detect  it,  and  especially  if  the  discrepancv  was  one 
as  to  which  competent  persons  might  honestly  differ  in  opinion.  Appleby  v.  Erie 
Co.  Savings  Brnk.  62  N.  Y.  12. 

"  ^ee  p.  62  of  this  vol. 

1*  White  v.  Ambler,  8  N.  Y.  170.  UnleM  it  be  a  foreign  corporation.  Pago  62 
of  this  vol. 
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fund, — and  the  declarations  of  an  oflBcer  or  clerk  of  the  bank, 
made  in  reference  to  the  accounts,  while  acting  in  the  conrse  of 
his  dnt  J  as  snch,  are  also  competent  against  the  hank.^ 

8.  Bank^a  action  for  over-draft.'] — In  the  action  of  the  bank 
against  a  depositor  for  an  over-draft,  the  presumption  is  that  the 
depositor  had  funds  there  to  meet  any  check  drawn  by  him  which 
they  are  shown  to  have  paid,'  and  the  books  of  the  bank  are  not 
of  themselves  evidence  in  their  favor,  of  the  state  of  his  ac- 
count.' 

9.  Action  hy  principal  against  his  agent.] — The  agency  of 
defendant  may  be  proved  by  direct  testimonv  to  the  fact,*  or  by 
the  acts  and  conduct  of  the  parties,  and  evidence  of  what  passed 
between  them  in  reference  to  the  transactions  in  question.^  The 
fact  that  defendant  received  or  charged  commissions  is  cogent 
evidence  of  agency.*  On  the  question  of  agency  in  a  particular 
transaction,  ^en  the  testimony  is  in  conflict,  the  fact  that  de- 
fendant had  acted  as  such  agent  in  previous  transactions  for 
plaintiff  is  admissible  to  explain  the  language  and  writings  of  the 
parties  in  the  transaction  in  question.  Sut  the  evidence  of  such 
fact  (if  not  sufficient  to  prove  a  general  agency)  is  not  competent 
for  the  purpose  of  proving  an  agency  in  the  particular  transac- 
tion, or  even  in  determining  the  credibility  of  the  conflicting  testi- 
mony. The  principle  upon  which  evidence  of  similar  transactions 
to  the  one  in  issue  is  admitted,  is  to  explain  intent,  not  to  prove 
the  act  or  its  probability.''  Under  an  allegation  of  agency,  evi- 
dence of  a  joint  adventure  is  not  a  failure  of  proof,  but  raises  a 
question  of  variance." 

A  general  receipt  mav  be  explained  by  parol,  even  though  it 
contain  a  general  promise  to  account.*  But  when  the  receipt 
embodies  a  contract, — ^as,  for  instance,  where  it  prescribes  the 
manner  in  which  the  money  is  to  be  appropriated, — it  is  not 


>  Price  T.  Manh.  1  Car  dk  P.  60;  p.  44  of  this  toI.  note  S. 

*  White  ▼.  Ambler,  8  N.  Y.  170. 

*  Id. ;  State  Bank  y.  Clark,  1  Hawks,  86 ;  p.  244  of  tUs  vol  Unless  it  be  a  foreign 
corporation  (p.  (2),  or  it  be  shown  that  the  bank  famished  transoripts  to  its  depos- 
itors, so  that  its  officers  can  be  deemed  to  hare  been  the  a^nts  of  both  parties  for 
the  purpose  of  keeping  the  account  (Union  Bank  y.  Knapp,  8  Pick.  96),  or  some  other 
special  ground  is  shown.  See  p.  53  of  this  toI.  As  to  negligence  in  permitting 
plaiotifTs  clerk  or  officer  to  make  oYer-drafts,  see  Mftnufacturers^Nat.  Bk.  v.  Barnes, 
66  TIL  69,  8.  0.  16  Am.  R.  676 ;  Tradesman's  Bank  r.  Astur,  11  Wend.  87. 

«  See  pp.  241,  250  of  this  Yol. 

*  A  circular,  stencil  plate,  and  form  of  iuYoioe  dellYered  to  plaintiff  by  defendant, 
yrhWe  soliciting  consignments,  of  goods  for  sale, — Hefd  competent  as  evideDce  bearing 
upon  the  con^^ments  and  the  terms  on  which  thoy  were  made,  and  the  character  In 
which  defendant  proposed  to  plaluliff  to  act  in  receiving.  Whittaker  y.  Chapman,  8 
Lana.  156. 

*  Armstrong  y.  Stokes,  L.  R.  7  Q.  B.  698,  s.  o.  8  Moak's  Eng.  217. 

»  Richards  y.  MiUard.  56  N.  Y.  674,  rev'g  1  Sapm.  Ct.  (T.  A  C.)  247. 

*  Power  Y.  Fisher,  8  Bosw  258.  Otherwise  of  an  allegation  of  loan ;  for  there  is 
•gen<^  in  a  part  lership  or  joint  adventure,  but  none  in  a  loan. 

'  Eaton  Y.  Alg  r,  2  Abb.  Ct.  App.  Deo.  6. 
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liable  to  be  varied  by  parol  eyidence ;  ^  though  a  subsequent  parol 
agreement,   superceding  that  shown  bj  the  receipt,  may  be 

5 roved.*  When  an  attorney  gives  a  general  receipt  for  the  evi- 
ence  of  a  debt  then  due,  it  is  presumed  that  he  received  it  as  at- 
torney, for  collection ;  and  the  Durden  is  on  him  to  show  that  he 
received  it  specially  and  for  some  other  purposes.'  Notwith- 
standing writmgs  between  the  parties  in  wliich  the  transaction 
appears  as  an  assignment  from  plaintiff  to  defendant,  or  a  con- 
veyance showing  a  sale  from  defendant  to  plaintiff,  parol  evidence 
is.  competent  to  show  that  their  relation  was  that  of  principal  and 
agent,  and,  therefore,  that  the  defendant  is  accountable  for  the 
property  or  transaction.  The  legal  effect  of  the  instrument  as 
between  the  parties  thereto  is  not  varied  by  this  proof,  but  only 
the  accountability  of  defendant.^  And  where  plaintiff  relies  on 
defendant's  conveyance  or  bill  of  sale  to  prove  a  sale  by  him,  the 
consideration  named,  though  prima  facie  evidence  in  plaintiff's 
favor,  is  not  conclusive,  but  parol  evidence  is  competent  to  vary 
it."  Partners  may  be  held  on  their  a^eement  to  account  and 
pay  over,  although  one  had  withdrawn  oef ore  the  sales,  and  the 
moneys  were  received  by  the  other  only.*  On  an  allegation  that 
money  was  received  by  his  agent,  plaintiff  may  recover  on  proof 
that  he  received  property  of  suostantial  pecuniary  value,'  or 
notes  which  were  good  and  collectable,*  and  by  his  transactions 
he  released  the  debtor  and  deprived  his  principal  of  all  remedy 
except  against  himself.*  Fronts  made  by  an  agent  in  his  employ- 
ment befong  absolutelyto  his  principal, and  he  may  recover  them 
as  money  received.^*  liefusal  of  an  agent,  after  reasonable  time, 
to  account  for  goods  delivered  to  him  for  sale  raises  the  presump^ 
tion  that  he  has  sold  them  and  has  the  proceeds ;  ^  ana  the  in- 
voice which  was  delivered  to  him,  and  is  unexplained  by  him,  is 
evidence  that  all  the  articles  named  in  it  came  to  his  possession, 
and  raises  a  presumption  against  him  that  he  sold  them  at  least 
for  as  much  as  the  invoice  prices.**  The  source  of  the  money  re- 
ceived, and  circumstances  of  its  receipt,  not  being  within  plaint- 
iff's knowledge,  he  is  not  held  to  strictness  or  allegation  and 
proof  in  that  respect."  In  cases  of  long  continued  fraudulent 
embezzlement  or  misappropriation  by  one  who  was  exclusively 

»  Wood  V.  WhitiDff.  21  Barb.  190,  197. 

*  Egleston  y.  Kni(£erbooker.  6  Barb.  468. 

*  SmedesT.  Elmendorf,  8  Jobna.  185. 

«  Richards  y.  Millard,  66  N.  Y.  674*  a.  o.  below,  1  Sopm.  Ct  (T.  A  C.)  347. 

*  Mains  y.  Haight,  14  Barb.  76. 

*  BriggB  y.  Br&^s,  15  K.  T.  471.    Gooipara  Ayraalt  y.  Chambarlin,  26  Barb.  68; 
and  lee  chapter  on  PASTinats ;  and  see  Andrews  y.  Jones,  10  Ala.  460. 

*  Beardsley  y.  Root,  11  Johns.  464. 

'  Allen  y.  Brown,  44  N.  Y.  228,  affi'g  61  Barb.  86,  and  cases  cited. 

*  Same  cases. 

>^  Morlson  y.  Tliompson,  L.  R.  9  Q.  B.  480. 

"  Hunter  y.  Welch,  1  Utark.  224. 

"  Field  y.  Monlton.  2  Wash.  C.  C.  165. 

»  See  HaU  y.  Morrison,  8  Bosw.  (N.  Y.)  620,  627. 
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plaintiffB  agent,  if  there  is  sufficient  evidence  of  the  main  fact  to 
go  to  the  jury,  evidence  of  his  previous  insolvency,  and  contem- 
poraneous unexplained  acquisition  of  large  property,  is  relevant ; 
and  his  declarations  concerning  his  property  and  business  trans- 
actions, made  to  third  persons,  in  the  absence  of  the  plaintiff  or 
his  agents,  are  inadmissible  to  rebut  such  evidence.^  To  show  the 
intentional  character  of  false  entries  and  the  like,  evidence  of 
other  such  acts  by  him  (within  reasonable  limits  of  time),  the 
errors  all  being  in  his  own  favor,  is  competent  to  explain  motive 
and  intent.' 

10.  Demand  and  noticed] — Demand  may  be  inferred  by  the 
jurv  from  notice  of  the  mistake  or  other  ground  of  the  denxand, 
and  an  informal  request  to  rectify  it.^  Demand  or  instructions 
to  remit  will  not  be  presumed  against  even  a  foreign  factor,  mere- 
ly from  lapse  of  time.'  Where  plaintiff  proves  a  demand  and  re- 
fusal, defendant  has  a  riffht  to  prove  the  reasons  which  were 
given  by  him  at  the  time.' 

11.  Defendants  evidence."} — ^TJnder  a  general  denial  of  the 
contract  alleged,  defendant  may  prove  that  tne  contract  contained 
material  provisions  under  which  the  money  was  received,  other 
than  those  aH^^,**  or  that  there  was  a  departure  from  the  con- 
tract by  plaintiff's  request,  and  the  money  was  paid  accordingly." 
Plaintifi'B  parol  evidence  to  show  a  rescission  by  subsequent  con- 
sent may  be  met  by  parol  evidence  that,  by  a  still  later  consent, 
the  contract  (althougn  under  seal^  was  reinstated.* 

An  agent,  sued  by  his  principal,  may  testify  to  his  own  opinion 
as  to  the  necessity  of  the  exercise  of  a  discretion  which  was  vested 
in  him  for  the  purpose  of  the  transactions  on  which  he  is  called  to 
account,^  and  to  his  good  faith  in  its  excercise.^  The  ree  gestm  are 
competent  for  the  same  purpose.^    He  may  testify  generally  that 


>  Boston  A  W.  R.  R.  Co.  t.  Dana,  1  Gray,  88, 101, 108. 

*  Rojs^na  y.  Richardson,  2  F.  A  F.  848. 

*  Whether  demand  is  necessary  in  case  of  mistake,  Ac,  is  not  agreed.  The  better 
spinion  is  that  where  defendant  is  not  a  wrong-doer,  or  violating  hi^  omement  f  14 
N.  Y.  492),  in  retaining  the  money,  demand,  or  at  least  notice  of  mistaKv,  given  W 
fore  suit,  must  be  proved.  Moak's  Van  Santv.  Pi.  879 ;  Mayor,  Ac.  of  N.  Y.  v.  Erberj, 
8  Abb.  Ct.  App.  Dec.  265,  affi'g  10  Bosw.  189.  Ckmtra,  Calais  v.  Whidden,  64  Me. 
249 ;  Utica  Bank  v.  Van  Gieson,  18  Johns.  486.  Unless  defendant  has  pnt  it  oat  of 
his  own  power  to  comply.  The  reasonableness  of  the  rale  is  seen  in  the  feet  that, 
while  the  canse  of  action  is  in  the  nature  of  an  eqnltable  one,  the  form  of  the  action 
is  legal,  and  ofwts  are  net  in  the  discretion  of  the  conrt 

4  Moir  V.  Rand,  2  Ind.  291.  Compare  Walsh  v.  Ostraoder,  22  Wend.  178,  and  % 
Abb.  N.  Y.  Dig.  2d  ed.  642-644. 

*  Halden  v.  Crafts,  4  E.  D.  Smith,  490,  s.  a  as  Walden  t.  Crafts,  2  Abb.  Pr.  801. 

*  Bennett  V.  Burch,  1  Den.  141. 

'  Marsh  v.  Dodce,  66  N.  Y.  688,  rev'g  4  Hm,  278,  b.  o.  6  Snpm.  Ct.  (T.  A  C.)  568L 

*  Gwynn  v.  Globe  Locom.  Works,  6  Alkn,  817. 

*  Flynn  v.  MoKeon,  6  Duer.  208. 
*^  France  v.  McElhone,  1  Lans.  7. 

^^  See  88  N.  Y.  281,  and  eases  cited. 

"  See  p.  246,  n.  4,  and  p  170,  n.  9  ,  and  Hudson  v.  Crow,  26  Ala.  616,  622. 
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lie  paid  over  all  he  had  received,  and  may  testif  v  to  what  allow* 
anceB  were  made  on  settlements  which  are  in  evidence,  although 
there  were  written  receipts.*  Evidence  that  the  nsnal  course  of 
dealing  was  to  make  daily  returns  and  payments,  without  passing 
any  vouchers,  raises  a  presumption  of  law  that  defendant  had 
fully  accounted,  and  throws  on  plaintiff  the  burden  of  proving 
the  contrary.'  If  defendant  relies  on  plaintiff's  consent  that  he 
retain  to  his  own  use  moneys  received,  tne  evidence  of  such  con- 
sent should  be  clear  and  satisfactory.' 

Defendant  cannot  exonerate  himself  by  proving  that  he  re- 
ceived the  money  merely  as  agent  for  another,^  unless  the  agency 
was  disclosed ; '  nor  even  then  if  he  was.  a  wrong-doer  in  receiv- 
ing,* or  paid  over  in  fraud  of  plaintiff's  right.  Defendant's 
agency  for  a  third  person  being  shown,  it  willnot  be  presumed 
that  tne  money  had  been  paid  over  to  the  principal,  unless  from 
the  nature  of  the  business,  or  the  usual  course  of  transacting  it, 
it  would  be  expected  that  payment  would  be  made  to  the  prin- 
cipal and  not  to  the  agent.^  To  show  good  faith  in  paying  over, 
the  res  gestm  of  the  payment  are  competent,'  as  well  as  the  testi- 
mony of  the  defendant.* 

Li  respect  to  illegal  consideration,  the  law  recognizes  a  dis- 
tinction between  enforcing  an  illegal  contract  and  asserting  title 
to  money  which  has  arisen  from  it."*  One  who  received  money 
in  trust  to  pay  it  to  plaintiff  in  discharge  of  an  alleged  indebtea- 
ness  of  the  payer,  cannot  resist  the  action  on  the  ground  that  the 
contract  between  plaintiff  and  the  payer,  out  of  which  the  alleged 
indebtedness  arose,  was  illegal.  The  debtor  waiving  the  objec- 
tion, the  depositary  cannot  avail  himself  of  it.**  The  fact  that  the 
defendant  himself  was  the  agent  by  whom  the  illegal  agreement 
was  made,  does  not  alter  the  case.    It  is  not  ignorance  on  his 

Eart  of  such  illegality,  but  the  absence  of  any  legal  connection 
etween  the  new  promise  of  defendant  to  deliver  such  money  as 
directed  and  the  original  contract,  which  precludes  him  from 


>  Franee  y.  McElhoDe,  1  Lus.  7.  See,  howerer,  chaptera  on  Acxx>uiits  Statbd 
and  Payment. 

*  EYans  Y.  Bircb,  8  Campb.  10. 

«  Howe  Y.  SaYory,  49  Barb.  408,  61  N.  Y.  681. 

<  And  a  custom  of  banks  to  coUect  money  as  agents,  withoot  disclosing  tlieir 
a<*ency,  is  insufficient  to  show  that  a  bank,  in  collecting,  acted  ss  agent.  Canal 
Ikink  Y.  Bank  of  Albany,  1  HiU,  287. 

*  See  Barbour  y.  Litdifield,  4  Abb.  Ct  App.  Dec  656,  end  cases  dted ;  and  chi^ 
ter  on  Goons  Sold. 

*  Tugman  y.  Hopkins,  4  M.  <k  6.  889,  401. 

^  Hathaway  y.  Bnrr,  21  Me.  567,  672.  In  an  action  against  an  agent  for  money 
alleged  to  be  due  to  plidntiff, — Hdd,  that  defendant  miglit  give  in  cYidenoe  a  Ycrbel 
order  of  his  principal  not  to  pay  the  money.    Thorne  y.  Peck,  18  Johns.  815. 

*  See,  for  insUnce,  Enowlton  y.  Clark,  25  Ind.  895. 
*Seep.  281,  n.  11. 

^  Brooks  Y.  Martin,  2  Wall.  81. 

"  Merritt  y.  Millard,  8  Abb.  Ct  App.  Dec  291,  s.  o.  4  Keyes,  208,  and  cases  cited, 
afii'g  10  Bosw.  809. 
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setting  tip  sucli  a  defense.*  But  money  received  by  defendant 
under  an  illegal  contract  to  which  plaintiff  was  a  party,  cannot  be 
recovered  if  the  action  requires  the  enforcement  by  tne  court  of 
any  unexecuted  provision  of  the  contract.' 


1  Id;  and  see  Wilkinson  t.  Tonslev,  16  Minn.  299,  a.  a  10  Am.  R.  139.  Charac- 
ter is  not  in  issue  on  the  question  whether  a  debt  was  for  money  lost  at  plaj. 
Thompson  v.  Brown,  4  Wall.  471. 

*  Woodworth  v.  Bennett,  43  N.  T.  278,  and  cases  cited,  r^i'^,  63  Barb.  861.  Conv 
pare  Knowlton  v.  Congress  Spring  Co.  67  N.  Y.  (18.  Agun,  wnira^  6  Reporter,  166w 
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1.  Grounds  of  action.'] — ^The  charactorietio  facts  constituting 
die  cause  of  action,  are  that  plaintiff,  at  the  defendant's  request, 
sold  and  delivered  to  him  personal  property  for  which  he  owes 
the  price  or  value.^  These  facts  are  impbed  in  and  admissible 
under  a  general  allegation  that  ^^  defendant  is  indebted  to  plaint- 
iffs in  the  sum  of,  &c.,  for  goods  sold  and  delivered  to  defendant 
by  plaintiffs  at  a  time  and  place  named,  on  defendant's  request.' 

The  agreement  of  sale  is  of  the  gist  of  the  action.*  Evi- 
dence of  an  agreement  which  is  to  be  regarded  as  one  for  the 
manufacture  of  goods  for  defendant  rather  than  for  a  sale  to 
him,  is  not  an  entire  failure  of  proof ;  and  the  variance  may  be 
disregarded,*  unless  defendant  is  surprised  to  his  prejudice.'  On 
the  other  hand,  if  the  facts  on  whicn  the  law  raises  an  implied 
promise  to  pay  are  directly  stated,  an  allegation  of  such  promise 
IS  not  necessary.*  Under  the  new  procedure,''  as  well  as  at  com- 
mon law,*  where  plaintiff  may  waive  his  right  of  action  for  dam- 
ages for  the  tortious  conversion  of  personal  property,  and  recover 
in  assumpsit,  he  may  prove  the  facts  under  a  complaint  for  goods 
sold  ana  deliverea.*  If  the  evidence  supports  allegations  in 
the  complaint  of  a  cause  of  action  on  contract,  the  failure  to 
prove  superfluous  alle^tions  of  fraud,  will  not  prevent  a  recov- 
ery ;  ^*  but  if  the  fraud  is  alleged  as  the  gist  of  the  action,  so  that 
on  judgment  against  defendant,  execution  would  go  against  his 
person,  a  failure  to  prove  the  fraud  is  f atal,^  unless  an  amend- 
ment is  allowed,  or  a  waiver  of  the  tort  put  on  record. 


^  AUen  y.  Pattenon,  7  N.  Y.  (8  Seld.)  476. 

*  Id.  As  to  the  sellers  electbn  of  remedies,  see  Dostan  y.  MoAndrow,  44  N.  Y. 
12,  affi'g  10  Bosw.  180. 

*  On  a  yolnntary  deliFery  to  defendant,  in  payment  of  liis  demand  aj^nst  a 
stranger  to  the  transaction,  the  deUverer  cannot  receive  the  yalue  from  the  deliveree, 
on  the  ground  that  the  deliyery  was  made  pursuant  to  a  parol  promise  yoid  under 
the  statute  of  frauds.    Fowler  y.  Moller,  10  Bosw.  874. 

*  Union  Rubber  Co.  v.  Tomlinson,  1  £.  D.  Smith,  864.  Compare  Prince  y.  Down, 
2  Id.  626. 

*  The  chief  importance  of  the  distinction  is  in  the  fact  that  on  a  contract  for 
manufacture,  Ac,  oompliance  with  the  statute  of  frauds  need  not  be  shown. 

*  Farron  y.  Sherwood,  17  N.  Y.  227. 

^  Weigand  y.  Sichel,  4  Abb.  Ct  App.  Dee.  696 ;  Abbott  y.  Blossom,  66  Barb. 
863 ;  Harpending  y.  Shoemaker.  87  Id.  270 ;  see  also  Pomeroy  on  Rem,  g  667,  <&a  ; 
Link  y.  Vaughn,  17  Mo.  686 ;  Robinson  y.  Kioe,  20  Id.  229. 

>  See  Osbom  y.  Bell,  6  Den.  870 ;  Hinds  y.  Tweddle,  7  How.  Pr.  278,  and  cases 
cited. 

*  To  the  contra^  where  there  was  an  express  contract  to  account.  Moffiit  y. 
Wood,  Seld  Notes.  No.  6,  14 ;  but  see  Roth  y.  Palmer,  27  liarb  662. 

^^  Orayes  y.  Waifce.  69  N.  Y.  166 ;  Ledwich  y.  McKim,  68  Id.  807. 

"  See  Ross  y.  Mather,  61  N.  Y.  108 ;  De  Graw  y.  Elmore,  60  Id.  1.  The  reason  of 
the  rule  is,  that  on  the  one  hand,  if  plaintiff  alleges  and  proyes  facts  raising  an  im- 
plied promise  or  an  express  contract,  the  tortious  conduct  of  defendant  ought  not  to 
exonerate  him.  On  the  other  hand,  if  the  complabt  states  a  tort  as  the  cause  of 
action,  defendant  may  be  precluded  from  pleading  counterclaims,  and  will  be  liable  to 
imprisonment;  hence,  a  fiihire  to  proye  the  t<vt  is  not  a  mere  yariance.    If  the 
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The  delivery^  under  an  a^eement  alleged  as  a  sale  and  deliy« 
ery,  or  its  equivalent  so  far  as  plaintiff's  duty  is  concerned,  is 
essential  to  the  theory  of  the  action.^  Bnt  if,  where  proof  of 
delivery  fails,  the  facts  in  evidence  would  sustain  an  action  for 
damages  for  defendant's  refusal  to  complete  his  bargain,  the  case 
is  one  of  variance  merely,  not  of  entire  failure  of  proof,  and  the 
court  or  referee  may  allow  an  amendment.'  So,  under  an  alle^- 
tion  that  the  sale  and  delivery  was  to  defendant,  evidence  ot  a 
sale  to  defendant  on  his  credit,  and  of  delivery  to  a  third  person 
at  his  request,  is  not  an  entire  failure  of  proof,  but  only  a  ques- 
tion of  variance,  even  though  the  sale  was  for  the  benefit  of  such 
third  person.*  Failure  to  prove  a  superfluous  allegation  of 
promise  to  indemnify,  &c.,  may  be  disregarded.* 

For  the  greater  convenience  of  the  reader  we  will  consider 
first,  the  rules  applicable  in  the  more  common  action  for  price, 
although  they  are  to  some  extent  applicable  also  in  actions  for 
refusal  to  deliver,  &c.,  and,  then,  those  peculiar  to  special  and 
executory  contracts,  and  to  warranties. 

2.  PZaintifTs  title  to  the  goods,  (&€.'] — The  usual  allegation  that 
plaintiflFs  sold  and  deliverea  goods,  &c.,  suflSciently  imports  that 
the  goods  belonged  to  them?  Evidence  of  title  is  not  usually 
required,^  and  when  required,  unless  title  is  specially  put  in  issue, 
very  slight  evidence  is  enough,  and  if  plaintiff  proves  sale  and 
delivery,'  he  is  not  bound  to  give  fuiiher  evidence  of  his  title 
than  the  fact  that  he  had  actual  possession  and  control."  If  one 
purchases  a  doubtful  right,  he  concedes  the  right,  and  cannot 
afterward  dispute  it  in  an  action  for  the  price?  On  the  ques- 
tion of  title,  evidence  of  the  plaintiff's  declarations  of  ownership, 
made  while  in  possession  and  before  sale,  and  explanatory  of  the 
existing  possession,  is  competent  in  his  own  favor,  and  if  clear, 
they  are  prima  facie  evidence  of  his  title.^*  The  admissions  and 
declarations  of  one  under  whom  plaintiff  claims,  and  who  is  de- 


frame  of  the  complaint  is  sach  as  to  present  contract  as  the  cause  of  action,  unproved 
allegations  of  tort  are  mere  variance,  to  be  disregarded,  unless  defendant  has  been 
Borprised  and  prejudiced.      Contra,  now  by  N.  Y.  Code  Civ.  Pro.  §  629. 
»  Evans  v.  Harris.  19  Barb.  416 ;  Catlin  v.  Tobias,  26  N.  Y.  211 

*  Dunnicran  v.  Crummey,  44  Barb.  628,  and  cases  cited. 

*  Rogers  v.  Verona,  1  Bosw.  417.  Compare  Cowdin  v.  Gottffetren,  68  N.  T.  660. 
At  common  law  not  even  a  variance.  Porter  v.  Mc  Cluer,  15  Wend.  189,  and  cases 
cited  (Bronbox,  J.) ;  and  see  Monroe  v.  Hoff,  6  Den.  860. 

*  Haj  V.  Hall,  28  Barb.  878. 

»  Phillips  V.  Bartlett,  9  Bosw.  678.  And  if  they  were  partners,  an  allegation  of 
partnership  U  not  necessary.  Id.  Under  an  allegation  that  property  belonired  to 
plaintifr,  proof  that  it  was  consigned  to  him  as  factor,  he  being  chargeable  with  ita 
value,  whether  sold,  lost,  or  destroyed, — held  not  a  material  variance.  Gonim  t. 
Carev,  1  Abb.  Pr.  285. 

•'Compare  Gilmore  v.  Wilbur,  18  Pick.  617. 

^  Compare  Cobb  v.  Williams,  7  Johns.  24. 

*  Pitspatrick  v.  Caplin,  4  E.  D.  Smith,  865;  Reiny  v.  Cook,  18  Abb.  Pr.  266^ 
a.  0.  22  How.  Pr.  98. 

*  Compare  Coetar  v.  Brash,  26  Wend.  628. 

"  Eocbke  v.  Andrews,  26  Wis.  811.  Compare  TUson  v.  TerwiUiger,  6(i  N.  Y.  278, 


THE  FACT  OF  SALE.  287 

ceased,  if  agamst  his  interest  when  made,  are  competent  in  sup* 
port  of  plamtiflPs  title.* 

8.  License  to  seU,'] — ^Plaintiff   will  be  presumed  to  have  a 

license,  if  one  be  necessary  to  render  the  sale  lawful.'  But  if  the 

lack  of  one  is  shown,  there  is  no  presumption  that  one  would 
have  been  taken  out  in  time.* 

4.  Ordinary  sale  by  delivery. 1 — The  a^rreement,  price  and  de- 
livery may  all  be  proved  by  uncontradicted  evidence  showing  an 
account  rendered  by  plaintiff  to  defendant  on  the  face  of  which 
he  is  charged  as  the  Duyer,  and  that  he  unqualifiedly  admitted 
the  justice  of  the  demand.*  Where  the  admission  is  susceptible 
of  being  understood  as  referring  only  to  the  correctness  of  items 
in  description  or  price,  other  evidence  of  delivery  of  the  goods 
must  be  adduced.  Admissions  as  proof  of  either  separate  fact 
will  be  further  considered  below.  Under  an  allegation  of  sale 
and  delivery  to  or  by  a  party,  evidence  of  the  act  on  the  part  of 
his  agent  is  admissible.^ 

5.  Evidence  of  express  agreement^ — A  witness  testifying  to  a 
sale,  can  state  it  m  general  terms,  subject  of  course  to  cross-exam- 
ination ;  but  cannot  state  his  opinion  or  understanding,  as  dis- 
tinguished from  his  recollection  or  impression  of  the  acts  and 
conversation  of  the  parties/  If  it  appear  by  the  testimony  that 
there  was  a  written  contract,  it  must  t>e  produced,  or  its  absence 
accounted  for,  to  open  the  way  for  parol  evidence  of  its  con- 
tents ;  "^  and  plaintin  must  prove  perrormance  of  its  conditions. 
A  mere  receipt  for  price,  though  specifying  the  goods,*  or  for  the 
goods,  thougn  specifying  the  price,  is  not  the  primary  evidence 


^  Thns  in  a  broker's  action,  the  doclaratioDs  of  the  owner  of  the  goods  fhat  lie 
bad  sold  them,  and  receiyed  the  price  from  the  broker  as  js^irHotor,  are,  after  the 
death  of  the  declarant,  cumpotent  against  the  buyer,  to  show  that  the  rii^ht  of  action 
was  transferred  from  the  declarant  to  the  broker.  WMte  y.  Choateau,  10  Barb.  202, 
Sw  p.  in  a  farther  decision,  1  E.  D.  Smith,  493. 

<  Smith  y.  Joyce,  12  Barb.  21 ;  and  see  McPherson  y.  Cheadell,  24  Wen  1.  15  ; 
Thompson  y.  Sayre,  1  Den.  175. 

'  See  Kane  y.  Johnston,  9  Bosw.  164. 

*  See  Power  y.  Root,  8  E.  D.  Smith.  TO ;  Jaqnes  y.  Elmore,  7  Hun,  675:  N.  V. 
Ice  Co.  y.  Parker,  21  How.  Pr.  302;  Griffin  y.  Keith,  1  Hilt.  68;  Webb  v.  Chamber*, 
8  Ired.  (No.  i.:ar.)  874.  This  is  the  better  opinion  (see  Pow.  £v.  226),  although  other 
proof  of  deliyery  has  been  sometimes  required  at  circuit 

»  Sherman  y.  N.  Y.  Central  R.  R.  Co.  22  Barb.  239. 

'  Murray  y.  Dethane,  1  Wend.  191 ;  and  see  on  this  distinction,  8  Abb.  K.  C. 
229. 

1  Unless  defendant's  admission  of  its  contents  is  received  as  primary  eyidence. 
Slatterie  y.  Pooley,  6  Mees.  A  W.  664.  Compare  Northrup  y.  Jackson,  13  Wend.  86. 
As  to  destruction  of  the  instrumant,  see  Tayloe  y.  Riggs,  1  Pet  691 ;  Steele  y.  Lord, 
70  N.  Y.  280,  an<l  cases  ci.ed.  Items  char^^e  1  in  an  account  as  goods  delivered  on 
defendant's  orders  will  not  be  presumed  to  hayu  been  delivered  on  written  orders. 
Smith  y.  Joyce,  12  Barb.  21. 

^  See  Terry  y.  Wheeler,  26  N.  Y.  620;  but  compare  Bonesteel  t.  Flack,  41  Barb. 
486,  a.  c.  27  How.  Pr.  8ia 
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of  the  cnn tract,  Bnch  as  to  render  oral  testimony  secondary  ;*  nor 
is  a  memorandum  of  the  terms  of  sale,  made  by  one  party,*  or  by 
a  witness,'  and  not  communicated  to,  or  not  assented  to  by  the 
other — as  for  instance  where  it  was  made  by  the  broker  of  both 
merely  for  the  purpose  of  preserving  a  charge  of  his  commis- 
sions. Evidence  that  the  buyer,  after  receiving  a  written  state- 
ment of  terms,  took  possession  of  the  property  without  dissent, 
shows  an  acceptance  of,  and  acquiescence  in  the  terms. "^  Where 
the  contract  refers  to  a  written  mstrument  not  as  embodying  the 
contract,  but  for  ascertaining  some  of  the  terms  of  the  contract, 
it  is  not  necessarjr  to  prove  the  execution  of  the  latter  in  order 
to  admit  it  in  evidence  in  establishing  the  contract  sued  on  ;  but 
identifying  it  is  enough.' 

A  contract  for  a  sale  on  fixed  terms  as  to  price  or  otherwise, 
is  admissible  under  a  general  allegation  of  sale  and  delivery,  &c., 
if  all  the  conditions  of  the  contract  are  fulfilled,  and  nothing 
remains  but  payment  of  the  price.^ 

A  written  contract  is  admissible  under  an  allegation  of  the 
contract,  not  stating  that  it  was  in  writing ; '  and  an  allega- 
tion that  there  was  a  writing  is  not  needed,  even  when  the  writ- 
ing is  necessary  by  reason  of  the  statute  of  frauds.* 

If  the  contract  was  in  duplicate,  the  production  of  either  one 
will  be  enough,  if  signed  by  the  defendant,*'  without  producing 
or  accounting  for  the  other."  If  it  consists  of  two  or  more  parts, 
one  containing  the  consideration  for  the  other,  both  must  be  pro- 


duced or  accounted  for,  unless  the  one  is  complete  in  itself." 
An  invoice  is,  alone,  no  evidence  of  a  sale,    but  may  be  n 


made 


^  Southwich  T.  HaydoDy  1  Cow.  884.  If  the  sale  was  of  a  note  or  other  written 
evidence  of  debt,  the  rule  does  not  require  the  production  of  the  note,  dkc.  Lamb 
Y.  Moberly,  8  Monr.  (Ky.)  179. 

*  Meacham  v.  Pell,  5 1  Barb.  65.  It  is  competent  if  it  was  communicated.  Lath- 
rop  Y.  firamhall,  64  N.  T.  866. 

«  Parsons  v.  Diabrow,  1  E.  D.  Smith,  641 

*  Gallaher  v.  Waring.  9  Wend  28.  . 

»  Dent  Y.  N.  A.  Steamehip  Co.  49  N.  Y.  890.     Compare  1  Wall.  869. 

*  Smith  V.  N.  Y.  Central  R.  K.  Co.  4  Abb.  Ct  App.  Dec  262. 

^  MofFett  Y.  ^^ackett,  18  N.  Y.  522 ;  Porter  ▼.  Talcott,  1  Cow.  869,  and  eases  cited. 
And  at  common  law  this  rule  was  applied  where  conditions  not  performed  had  been 
forfeited  by  the  defendant  Corlies  y.  Gardner.  2  Hall,  845;  Clark  y.  Fairchild,  22 
Wend.  688.  Otherwise  now:  see  Oakley  y.  Morton,  11  N.  Y.  26.  Compare  Holmea 
V.  Holmes.  9  N.  Y.  626,  affi'g  12  Barb.  181 

>  See  page  298  of  this  Yol. ;  and  Tnttle  Y.  Hannegan,  64  N.  Y.  686,  affi*g  4 
Daly,  92. 

*  1  Greenl.  Ey.  86, 

"  Stephen  Dig.  Ey.  art.  64. 

II  See  CleYeland.  Ac.  R.  R.  Co.  y.  Perkins,  17  Mich.  296. 

"  Dobbin  y.  Watkins.  Col.  A  C.  Cas.  89,  s.  c.  8  Johns.  Ca&  2  ed.  415.  But  see 
paragraph  44,  and  page  628  of  this  Yol. 

1*  It  does  not  of  itself  necessarily  indicate  to  whom  the  things  are  sent,  or  eYen 
that  they  haYe  been  sent  at.  all.  Hence,  standing  alone,  it  is  ncYer  res^arded  as  evi. 
dence  of  title.  Dows  y.  National  Excbanee  Bank  of  Milwaukee.  91  U.  S.  (1  Otto), 
618,680.  As  between  the  consiffnor  and  consignee,  the  bill  of  lading  cannot  be 
regarded  as  a  contract  in  writing,  but  merely  as  an  admisdon  or  dedaratioii  on  tho 
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veleTant  by  connected  writings*  or  parol  evidence  of  intention. 
A  bill  of  parcels  or  particulars,  expressing  that  defendant 
bon^ht  the  ^oods  of  plaintiff,  if  shown  to  have  accompanied  the 
goods  to  defendant's  possession,'  is  prima  faoie^  but  not  condn- 
sive  evidence  that  the  transaction  was  a  sale.* 

Oral  evidence  is  competent,  to  show  that  a  mere  receipt  for 
merchandise  ^  or  for  the  monev  as  an  advance  on  merchandise  to  be 
delivered,"  or  a  mere  unilateral  promise  in  writing  by  the  buyer,  to 
pay  a  certain  sum,  not  stating  any  terms  of  sale/  was  given  on  a 
sale,  and  to  prove  the  terms  of  the  sale ;  for  such  a  receipt  or 
promise  is  not  a  written  contract  within  the  rule  excluding  parol 
evidence  to  explain  or  vary  it.  Otherwise  of  an  instrument  that 
expressly  imports  a  bailment  or  stora^,^  unless  shown  to  have 
been  delivered  subsequently  to  a  completed  sale.* 

6.  — made  ly  letter  or  telegram^ — To  prove  a  contract  made 
by  a  proposal  and  assent  through  correspondence  (as  distinguished 
from  the  fiUing  of  an  order  received  by  mail),  it  is  not  enough 
to  prove  that  the  proposal  was  assented  to  by  a  mental  act,  nor 
by  conduct  unknown  and  not  communicated  to  the  proposer.* 
But  it  is  not  necessary  to  prove  that  the  assent  actually  came  to 
the  knowledge  of  the  proposer,  nor  does  evidence  that  it  did  not 
come  to  his  knowledge  avail.^  It  is  enough  to  prove  that  the 
assenting  party  duly  mailed  or  delivered  to  the  telegraph  com- 
pany^ (whichever  was  the  adopted  course  of  correspondence),^ 
an  unqualified"  assent ;  and  from  the  moment  the  communication 


part  of  tlie  oomigiior  u  to  his  pnrpooe,  at  the  time,  in  mftking  the  ahipment,  and 
BDch  admission  is  subject  to  be  rebutted  by  other  eirenmstaaces  connected  with  the 
traosaetion.  Emery's  bona  ▼.  Iniog  Nat  Bank,  25  Ohio  St  860,  %,  o.  18  iLm.  B. 
899;  a.  p.  Beebe  t.  Mead,  Sa  N.  T.  687. 

1  Boxton  T.  Rnst^  L.  B.  7  Exch.  1,  S,  s.  o.  1  Moak's  Eng.  186, 189. 

*  Or  to  haye  been  reoeiyed  by  him  before  delirery  of  the  goods.  Dent  ▼.  K.  A. 
Steamship  Co.  49  N.  T.  890. 

'  Sutton  Y.  Crosby,  64  Barb.  80 ;  Beebe  y.  Mead  (aboye). 

^  Though  containing  such  words  as  "  at  $  per  bushel."  Sheldon  y.  Peck,  IS 
Barb.  817 ;  or  "  consigned  for  riz  months."  George  y.  Joy,  19  N.  H.  614 ;  Benj.  on 
8.  8  218 

*  Potter  y.  Hopkins,  86  Wend.  417. 

*  Tisdale  y.  Harris,  20  Pick.  9. 

^  Wadsworth  y.  Allcott,  6  N.  T.  64 ;  Stapleton  y.  Eiog,  88  Iowa,  28,  s.  o.  11  Am. 
B.  109.    Compare  Rabilly  y.  Wilson,  8  DiU.  420. 

'  See  Allen  y.  Schuohardt,  1  Am.  L.  Reg.  13 ;  Domestic  Sewing  Machine  Co.  y. 
Anderson,  28  Minn.  67. 

*  White  y.  Corlies,  46  N.  Y.  467.  Compare  Lungstraas  y.  German  Ins.  Co.  40 
Mo.  201,  8.  o.  8  Am.  R.  100. 

w  Vassar  y.  Camp,  11  N.  T.  441,  affi'g  14  Barb.  841. 

"  Parks  y.  Comstook,  69  Barb.  16 ;  Treyor  y.  Wood,  86  N.  Y.  807)  s.  o.  8  Abb.  Pr. 
N.  a  866,  rey*g  41  Barb.  266,  s.  o.  86  How.  Pr.  461. 

'*  An  offer  sent  by  mail  by  one  who  must  haye  known  that  the  regular  usage  of 
oooducttng  business  was  to  reply  by  mail,  implies  authority  to  communicate  accept- 
ance by  mail.     Wall's  Case,  L.  B.  16  Equity,  18,  s.  o.  6  Moak^s  En?.  686. 

**  As  to  what  la  a  qualification  such  as  to  preclude  assent,  see  Vassar  y.  Camp,  11 
K.  Y.  441.  affi'g  14  Barb.  841 ;  aark  y.  Dales,  80  Barb.  48;  Beck's  Case,  L.  a  9  Ch. 
App.  898, 1.  0.  8  Moak^a  Bog.  989. 

19  . 
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thud  passed  beyond  his  control  the  contract  was  complete,^  nnless 
the  proposal  had  been  revoked,  by  notice  previouslj  actually  reach- 
ing nim,*  or  by  the  death  of  the  proposer.*  Where  the  contract 
is  made  by  correspondence  the  original  letters  or  telegrams  con- 
stituting it  are  the  primart/  evidence.  In  the  case  of  a  letter,  the 
original  which  was  actually  sent  must  be  produced  or  accounted 
for,  or  a  duplicate  made  and  signed  as  such  at  the  time.  A  press 
copy  is  not  competent  in  lieu  of  it  without  laying  proper  founda- 
tion for  secondarjr  evidence.*  When  such  foundation  is  laid,  a 
copy  may  be  put  m  evidence  by  calling  the  person  who  made  it, 
or  some  other  witness  who  has  compared  it  with  the  original,  to 
swear  to  its  accuracy.  An  entry  purporting  to  be  a  copy,  made 
in  a  letter-book  by  a  clerk  since  deceased,  is  competent  prima 
facie  evidence  of  the  contents  of  the  original,  upon  proof  that 
according  to  the  usual  course  of  the  employer's  business,  letters 
by  him  were  copied  by  this  clerk ;  and — if  it  be  a  hand  copy,  not 
a  press  copy — that  this  entry  was  in  the  clerk's  handwriting,  and 
that  in  other  instances  his  copies  had  been  examined  and  found 
correct.^  Evidence  that  it  was  the  usual  course  of  business  of 
the  deceased  clerk  to  mail  letters  thus  copied  by  him,  is  prima 
fade  evidence  that  the  original  was  mailed.'  A  sworn  copy  of  a 
letter-press  copy  is  competent  secondary  evidence  of  the  contents 
of  the  letter,  without  producing  the  letter-press  copy,  if  produo- 
tion  of  the  letter-book  is  offered  and  not  required.''  Where  a 
press  copy  is  produced  as  secondary  evidence,  a  witness  may  be 
asked  if  it  appears  to  be  in  the  handwriting  of  the  party ;  then 
by  proving  that  it  is  a  press  copy,  it  will  follow  that  the  letter 
was  his. 

If  the  communication  was  by  telegraphy  the  appropriate 
primary  evidence,  in  strictness,  is  sometimes  the  origmal  mes- 
sage delivered  to  the  telegraph  company  by  the  sender,  and  some- 
times the  transcript  dehvered  by  the  company  to  the  receiver. 
The  question  depends  on  whether  it  is  desired  to  prove  the  act  of 
the  sender  as  the  manifestation  of  assent,*  or  admission  ^^  on  his 


>  The  leading  case  is  Mactier  t.  Frith.  6  Wend.  108,  117,  rev'g  1  Puge,  434,  s.  p. 
Re  Imperial  Land  Go.  L.  K  7  Ch.  687 ;  opposed  in  7  Am.  Law  Rev.  433.  In  the  ap- 
plication of  this  rule  obserre  that  it  is  based  on  the  mail  or  telegraph  being  the  usual 
and  proper  coarse  of  communication.  If  the  parties  are  in  the  same  place,  acce;  t- 
ance  sent  by  mail  or  telegraph,  and  not  actually  reaching  the  party,  is  not  enous^b, 
unless  that  mode  of  communication  was  authorized  by  him,  or  the  proposal  was  com* 
municated  by  him  in  the  same  way.  In  general  a  communication  sent  in  either 
method  may  oe  accepted  by  assent  put  on  its  course  in  the  same  method. 

*  Wheat  y.  Cross,  81  Md.  99,  s.  c.  1  Am.  R.  28,  and  cases  cited. 

*  See  Mactier  r.  Frith  (above). 

^  1  Tayl.  £▼.  414.     Where  the  copies  are  made  by  manifolding  or  by  prinlin^ 
from  a  6t<rncil,  as  in  the  use  of  the  papyrograph  or  electnc  pen,  the  principle  toat  each 
is  an  original  seems  applicable,  as  in  tne  case  of  ordinary  printing. 
.  »  Pritt  T.  Fairclough,  8  Campb.  305. 

*  Id. ;  and  see  8  Campb.  S79 ;  and  61  N.  Y.  862. 

*  Goodrich  v.  Weston,  102  Mass.  8C2,  s.  c.  3  Am.  R  469. 
'  Commonwealth  v.  JefTerif^,  7  Allen,  C61. 

*  As  in  Trevor  v.  Wood,  «6  N.  Y.  8o7,  s.  c.  8  Abb.  Pr.  N.  S.  860. 
>o  See  CoDunon wealth  y.  Jefiferiea,  7  Allen,  663. 
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part ;  or  to  proTe  actual  notice  to  the  receiver.^  In  the  former 
case,  the  Bender's  message  as  delivered  to  the  telegraph  office  is 
primary  evidence.  In  the  latter  case  the  company's  transcript, 
as  delivered  to  the  receiver  is  the  only  primary  evidence.  In 
either  case  the  duplicate  that  is  not  the  primary  evidence  is  com- 
petent as  secondary  evidence,  and  from  it  the  jury  may  infer  the 
other.'  The  telegraph  clerks  are  not  privileged  merely  because 
of  the  character  of  their  vocation.' 

A  written  order,  shown,  by  proof  of  handwriting,*  or  other- 
wise, to  have  come  from  defendant  or  his  authorized  agent,  pro- 
duced from  plaintiff's  possession,  is  competent  without  proot  of 
the  mode  of%U  transmissionj  for  it  will  bo  presumed  to  have 
been  duly  delivered  ;•  and  if  shown  to  have  been  received  in  due 
course  of  mail,  in  answer  to  letters  mailed  to  the  alleged  writer, 
it  may  be  presumed  to  have  come  from  him.'  The  date  of  the 
paper,  if  it  be  dated,  is  prima  facie  evidence  of  the  time  it  was 
written,''  unless  its  competency  as  evidence  depends  on  the  date, 
in  which  case  plaintiff  should  be  prepared  with  other  evidence  on 
that  point.'  Evidence  that  a  letter  was  duly  mailed*  in  the  post- 
office  or  government  letter  box,"  or  deposited  in  the  box  or  other 
place  where  the  person  addressed  was  accustomed  to  have  his  let- 
ters received,"  will  sustain  an  inference  that  he  received  it,*'  even 
though  he  testify  that  he  did  not."  The  post-mark  is  prima 
facie  evidence  of  the  time  and  place  when  the  communication 
was  in  the  post-office,**  but  not  of  the  time  when  it  was  first 
put  in.**^    Its  genuineness  should  be  shown. 

The  mere  fact  that  a  letter  or  telegram  put  in  evidence  was 
sent  in  response  to  a  previous  one,  or  was  one  of  a  series  of  connected 
corresponaence^  nor  even  the  fact  that  it  refers  to  the  previous 
letter  to  which  it  was  an  answer,  does  not  render  it  incompetent 


1  As  where  the  offerer  deeiree  to  revoke;  see  Wheat  v.  Cross^  81  Md.  99,  s.  a  1 
AhlR,  28. 

'  See  Commonwealth  y.  Jefferies  (aboye). 

<  State  y.  Litchfield,  58  Me.  267. 

^  See  Chapter  on  Bills,  Notks  ahd  Chics& 

'  See,  for  this  principle,  p.  259,  paragraph  12 ;  p.  266,  paragraph  20. 

*  See  Bush  y.  MlUer,  18  Barb.  487. 

*  Liyinn;8ton  y.  Amouz,  86  N.  T.  619,  affi'g  16  Abb.  P.  N.  S.  158. 

'  Smith  y.  Shoemaker,  17  Wall.  687.    Compare  Jermain  y.  Dennison,  6  N.  Y. 
276. 

*  Huntley  y.  Whitder,  105  Haas.  391,  a.  o.  7  Am.  R.  536, and  cas.  dted;  8  DUl  671. 
>^  See  2  Abb.  Ifew  Cas.  70.  note. 

»  Howard  y.  Daly,  61  N.  Y.  866. 

''A  stricter  rule  is  applied  in  some  other  actions.  See  p.  224  of  this  yoL,  and 
Carpenter  y.  ProyideDce  Ins.  Co.  4  How.  U.  S.  220.  Whether  there  is  a  presump- 
tion by  the  law,  or  only  ground  for  an  inference  by  the  jury,  compare  further,  Allen 
T.  Blunt,  2  Woodb.  A  M.  121,  180 ;  Bank  of  Bellefontaine  y.  McMsmigle,  69  Penn. 
St  156,  SL  a  8  Am.  B.  286. 

"  HnnUey  y.  Whittier  (aboye) ;  Wairs  Case,  L.  R.  15  £q.  16,  a.  a  5  Moak's  Eng. 
686, 698.  ^ 

^  2  Abb.  New  Oaa.  70,  Note.    As  to  its  genuhieness*  see  2  TayL  Ey.  1229. 

"Id.  -— 
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without  the  other,  nor  compel  him  who  puts  it  in  to  offer  that 
aUo,  although  it  entitles  the  other  party  to  offer  the  connected 
letter  if  he  desires.^  But  unless  the  communication  on  its  face 
appears  to  embody  all  the  terms  intended  to  be  assented  to,  either 
party  may  show  that  it  was  sent  in  answer  to  a  previous  one  of 
such  nature  that  it  should  be  read  or  taken  with  the  answer,  in 
order  that  the  whole  contract  may  appear ;'  and  if  this  be  shown, 
the  earlier  letter  will  he  a  necessary  part  of  the  primary  evidence 
of  the  contract.* 

If  the  contract  was  made  by  correspondence,  and  it  is  not 
apparent  on  the  face  of  the  communication  offered  in  evidence 
that  it  was  intended  as  embodying  the  terms  of  the  contract  at 
large,  then  for  the  purpose  of  determining  whether  it  constituted 
the  contract  within  the  rule  which  excludes  or<U  evidence  to  vary 
a  contract,  oral  evidence  is  admissible  of  the  circumstances  and 
purpose  in  which  it  was  sent ;  and  the  question  is  whether,'  ac- 
coraing  to  the  intent  and  understanding  of  the  parties  at  the  time 
it  was  sent  and  received,  it  was  the  expression  of  the  contract,  or 
only  a  part  of  it>  If  the  latter,  the  other  terms  may  be  shown 
by  paroL'  If  the  correspondence  appears  to  embody  the  con- 
tract, it  constitutes  the  primary  eviaence,  and  is  withm  the  rule 
forbidding  parol  evidence  to  explain  a  writing.* 

7.  HequUite  memorandum  under  Statute  of^raudaJ] — ^If  the 
price  is  $50  or  more,  or,  where  no  price  was  fixed,  if  the  value 
DC  clearly  proven  to  be  worth  that  sum,'  the  statute  of  frauds* 
requires  evidence  that  the  agreement,  or  some  note  or  memoran- 
dum thereof,  was  in  writing,  and  subscribed*  by  the  party  to  be 
charged  therewith,**  or  his  mwful  agent,"  unless  part  payment  or 
delivery  is  shown.     The  writing  is  competent  under  a  general 


1  Stone  T.  Sanboni,  104  Mass.  819,  il  o.  6  Am.  R.  288,  dlaapproying  1  C.  <b  E. 
626.    AdU  see  Gary  y.  Pollard,  14  Allen,  286. 

>  Beach  y.  Raritan,  <&c.  R.  R.  Go.  87  N.  T.  468,  464. 

*  See  Hough  y.  Brown,  19  N.  Y.  Ill ;  Myers  y.  Smith,  48  Barb.  614 ;  Bridban  y. 
Boyd,  4  Paige.  17 ;  Glark  y.  Dales,  20  Barb.  42 ;  Bmyley  y.  Jones^  88  Iowa,  608. 

4  Beach  y.  Raritan,  dkc.  R.  R.  Go.  87  N.  T.  468,  464. 
•Id, 

*  Whitmore  y.  South  Boston  Iron  Go.  2  Allen,  62,  s.  a  1  Am.  L.  Beg.  408. 
^  See  p.  8  of  this  yoI. 

«  N.  T.  R.  S.  185,  §  2  (8  Id.  6th  ed.  142). 

*  At  the  end. 

>®  Subscription  by  both  is  not  essential,  eyen  on  the  groimd  of  mutuality.  Jnstloe 
y.  Lang,  42  N.  Y.  498,  62  N.  Y.  828,  89  Super.  Gt  (7  J.  <b  S.)  288.  And  see  Butler 
y.  Thompson,  92  U.  S.  (2  Otto).  412,  11  Blatchf.  638.  And  the  fact  that  plaintiff 
added  his  aisniatnre,  and  afterward  erased  it,  does  not  alone  preyent  his  using  the 
paper  in  eyulence.  Rhoades  y.  Gastner,  12  Allen,  180.  The  statute  does  not  apply 
to  agreements  for  production  or  manufacture,  as  distinguished  from  agreements  of 
sale.  For  a  ready  cine  to  the  conflicting  cases  on  this  yezed  distinction,  see  Smith 
y.  N.  Y.  Gentral  R.  4  Abb.  Gt.  App.  Dec.  262 ;  Gooke  y.  Millard.  6  Lans.  248, 66  N. 
Y.  852;  Deal  y.  Maxwell,  61  N.T.  662;  Flinty.  Gorbett»  6  Daly,  429  ;  Ktkin  y. 
Koyes,  48  N.  H.  294,  s.  o.  2  Am.  R.  218 ;  Gk)ddard  y.  Binney,  116  Man.  460»  a.  e.  16 
Am.  R.  112. 

»  2  N.  Y. 
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allegation  of  contract  without  Bpecifying  writin^.^  If,  however, 
the  complaint  does  not  affirmatively  indicate  tnat  the  contract 
was  void  under  the  statute,  and  the  answer  admits  the  contract, 
without  alleging  the  facts  showing  it  to  be  void  under  the  stat- 
ute, evidence  oi  compliance  with  the  statute  is  dispensed  with 
by  the  admission.'  The  note  or  memorandum  may  be  distin- 
guished from  the  contract  of  which  it  is  the  evidence.' 

It  matters  not  how  many  papers  must  be  taken  together 
to  make  out  the  note  or  memorandum,*  nor  how  informal  they 
are,"  if  the  statute  is  substantially  complied  with :  but  where 
several  papers  are  resorted  to,  each  must  be  subscribed  by  defend- 
ant, or  imported,  by  reference  or  annexation,  into  one  that  is,  leav- 
ing nothing  to  be  supplied  by  parol,  to  complete  the  memorandum, 
except  evidence  of  the  identity  of  the  paper.*  Parol  proof  is  com- 
petent to  supply  the  reference,  where  it  can  be  done  clearly  and 
with  certainty.^  If  the  paper  is  not  addressed  to  plaintifL,  oral 
evidence  of  its  delivery  to  him  is  competent;  but  not  always 
essential.'  If  interlineations  appear,  oral  evidence  that  they  were 
assented  to  is  competent.'  The  memorandum  must  be  complete, 
so  far  as  that  all  elements  of  the  contract  or  engagement  on  the 
part  of  the  defendant,  or  party  sought  to  be  cnarged,  must  be 
stated,^'  or  legally  presumbie  from  wnat  is  stated ;  ^  and  defects 
cannot  be  supplied  by  parol ;  *'  but  the  fact  of  its  delivery,"  and 
that  plaintiff,  m  consid!eration,  promised  to  perform  on  his  part, 
may  be  proven  by  parol,^*  as  well  as  the  rate  of  payment,  it  the 


>  Waslibnrn  r.  FnnUin,  1  Abb.  Pr.  8,  8.  o.  28  B«rb.  27. 

*  Dnffy  ▼.  CyDonoran,  46  N.  Y.  228 ;  Spear  y.  Hart,  8  Robt  420. 

'  Boardman  r.  Spooner,  13  Allen,  868 ;   Benj.  on  S.  209 ;   WUliams  y.  Baeon,  2 
Gray,  887 ;  Mairah  y.  Hyde,  8  Id.  881.    And  see  66  N.  T.  608. 

*  As,  for  instance,  the  rales  of  an  ezchaoge,  and  the  memoi 


by  its  members  (Peabody  v.  Speyers,  66  N.  Y.  280) ;  or  ordinary  commercial  corre- 
spondence (Thompson  y.  Menck,  4  Abb.  Ct  Ajpp.  Dec.  400,  rev^  22  How.  Pr. 
Lenther  Cloth  Co.  y.  Hieronimns,  L.  R.  10  Q.  B.  140,  a.  o.  12  Moak's  Bng.  211). 


*  Same  cases ;  and  see  Arg^  Co.  y.  Mayor,  Ac  of  Albany,  66  N.  T.  496,  d9S'g  in 
eflBBCt  7  Lans.  264. 

*  Pierce  y.  Corf,  L.  R.  9  Q.  B.  210,  s.  o.  8  MoaVs  Eng.  816.  Thos,  defendant's 
assent  may  be  proYod  by  his  writing  in  answer  to  a  request  from  plaintiff  for  the 
contract:  *'  I  send  yon  a  copy  of  yonr  letter  of,  Ac"  inclosing  it.  This,  though  not 
intended  as  a  recognition,  is,  if  signed  by  him,  a  sufficient  signing  of  a  memorandum. 
Buxton  Y.  Rust,  L.  R.  7  Ezch.  1,  6,  s.  c.  1  Moak's  £ng.  186,  189.  Compare  Hicks  y. 
CleYeland,  48  N.  T.  84  ;  Neubery  y.  Wall.  66  Id.  484  ;  and  paragraphs  48  and  44. 

f  ^kwith  Y.  Talbot,  96  U.  S.  (6  Otto),  289,  292. 

*  Darby  y.  Pettee,  2  Duer,  189 ;  and  see  66  N.  Y.  496 ;  Peabody  y.  Speyer,  66  Id. 
286. 

'  Stewart  y.  Eddowes,  L.  R.  9  Com.  R  811.  a.  o.  9  MoaVs  Eng.  406. 

»  Wright  Y.  Weeks,  26  N.  T.  168,  afffg  8  Bosw.  877. 

"  Id. ;  Warren  y.  Winne,  2  Lans.  209. 

"  Wright  Y.  Weeks  (aboY(*);  Calkins  y.  Falk,  1  Abb.  Ct.  App.  Dec.  291,  affi'g  89 
Barb.  620.  But  where  the  terms  are  stated,  an  ambiguity  as  to  what  thcY  mean  may 
be  cleared  by  oral  eYidenoe,  if  it  can  be  done  by  showing  the  surrounding  circnm* 
stances,  as  distinguished  from  the  oral  stIpulaMons  of  the  parties.  Ha3;an  y.  Dome»> 
tio  Sowing  Machine  Co.  9  Hun,  78 ;  and  see  26  N.  Y.  163,  12  Id.  40. 

»  See  66  N.  Y.  604. 

14  This  is  the  sound  principle,  and  goes  further  than  any  other  Yiew  to  harmoniie 
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memorandTim  states  the  means  of  determining  the  rate.^    80  the 

Xerf ormance  by  the  plaintiff  may  be  proved  bj  parol ;  and  evi- 
ence  of  a  parol  modification  in  this  respect  does  not  impair  the 
effect  of  the  memorandum.' 

8.  General  rule  as  to  Explaining  writing  hy  ParolJ] — ^In  the 
present  state  of  the  law,  the  rule  excluding  parol  to  vary  a  writ- 
ing, in  its  application  to  commercial  safes,  amounts  to  little 
more  than  this  principle :  viz.,  that  when  the  parties  or  their 
agents  have  embodied  the  terms  of  their  agreement  in  writing, 
neither  can,  in  an  action  between  themselves  (unless  impeaching 
the  instrument),  give  oral  evidence  that  they  did  not  mean  that 
which  the  instrument,  when  properly  read,  expresses  or  legally 
implies,  or  that  they  meant  something  inconsistent  therewith. 

In  more  detail,  the  rule  and  its  established  exceptions  may  be 
stated  thus:  A  written  instrument,  although  it  be  a  contract 
within  the  meaning  of  the  rule  on  this  point,  does  not  exclude 
oral  evidence  tendmg  to  show  the  actual  transaction,  in  the  fol- 
lowing cases : 

1.  Where  the  action  is  not  between  the  parties  to  the  instru- 
ment, nor  those  claiming  under  and  in  privitv  with  them.' 

2.  Where  the  object  of  the  evidence  is  to  impeach  the  validity 
of  the  instrument,  or  any  part  of  it.* 

3.  Where  the  object  of  the  evidence  is  to  establish  a  separate 
oral  agreement  constituting  a  condition  precedent  to  the  existence 
of  an  obligation  claimed  to  arise  on  the  instrument." 

4.  Where  the  object  of  the  evidence  is  simply  to  show  the 
surrounding  circumstances  of  the  parties,  and  of  the  subject  of 
the  contract,  and  the  usages  of  language  under  which  the  instru- 
ment was  written,  in  order  to  enable  the  court  to  read  the 
instrument  with  the  same  knowledge  with  which  the  parties 
wrote  it.' 

5.  Where  the  language  of  the  instrument  leaves  its  meaning 


the  conflict  in  the  caaes.  See  cases  sboye  dted,  and  Justice  r.  Lang,  52  N.  Y.  828, 
and  cas.  cited;  Williams  v.  Morris,  U.  S.  Supreme  Ct.  (17  Alb.  L.  J.)  56.  But  of 
course  acceptance  with  modification  cannot  be  proyed  by  paroL  Jenness  y.  Mount 
Hope  Iron  Co.  58  Me.  20;  Ben),  on  S.  §  210. 

>  As  where  it  specified  '*  current  rates  "  (55  N.  T.  604),  or  eren  left  the  parties  to 
a  quantum  meruit.    Id.    Compare  Stone  t.  Browning,  68  N.  Y.  598. 

*  Leather  Cloth  Co.  t.  Hieronimus  (above). 

'  See  page  7  of  this  toL,  paragraph  16,  and  Coleman  r.  First  Nat  Bank,  58  N.  Y.  888. 

^  As.  for  instance,  for  want  of  due  execution  or  deliyery,  or  for  illegality,  fraud, 
duress,  or  lack  of  consideration,  or  as  made  under  mistake  (see  chap.  14,  and  the  chap- 
ters on  these  defenses),  and  the  rale  is  the  same  whether  the  party  adducing  the  eyi- 
dence  seeks  to  avoid  the  instrument,  or  to  have  it  reformed.  1  Story's  £q.  Jur. 
S  156,  Ac. 

»  Pym  V.  CaropbeD,  6  E.  A  B.  870;  Wallis  v.  Littell,  11  0.  B.  N.  S.  869.  Other- 
wise  of  a  deed  delivered  to  the  party.  Worrall  v.  Munn,  6  N.  Y.  229.  A  condilion 
tuUeguetit  cannot  be  proved  by  parol.    Gridley  v.  Dole,  4  N.  Y.  486. 

•  See  p.  130  of  this  vol. ;  and  Dana  v.  Fiedler,  12  N.  Y.  40,  aflj'g  1  E.  D.  Smith, 
468 ;  Pollen  v.  Le  Roy,  80  N.  Y.  549,  affi'g  10  Bosw.  88 ;  Messmore  v.  N.  Y.  Shot  ds 
Lead  Co.  40  N.  Y.  422. 
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donbtfol,^  or  extrinsic  facts  in  eyidence  raise  a  doubt  in  respect 
to  its  application.' 

6.  where  it  appears  that  the  instrument  was  not  intended  to 
be  a  complete  and  final  statement  of  the  whole  transaction,  and 
the  object  of  the  evidence  is  simplj  to  establish  a  separate  oral 
agreement  on  a  matter  as  to  which  the  instrument  is  silent,  and 
li^ch  is  not  contrary  to  its  terms,  nor  to  their  legal  effect.' 

7.  Where  the  object  of  the  evidence  is  to  show  a  usage  legally 
affecting  the  parties,  bj  which  incidents  not  expressly  mentioned 
in  such  contracts  are  annexed  to  or  implied  in  them,  if  the 
usage  be  not  repugnant  either  to  the  express  terms  or  the  legal 
effect  of  the  contract.^ 

8.  To  show,  if  the  contract  be  unsealed,  that  it  was  made  for 
the  benefit  and  on  behalf  of  the  partj^  suing  or  sued  upon  it,  even 
though  he  be  not  named  in  it ;  or,  if  it  be  sealed,  that  it  was  so 
made,  and  has  been  duly  ratified  by  such  party .' 

9.  To  show  that  the  date  was  erroneous.' 

10.  To  show  that  the  consideration  was  different  from  that 
stated  (except  for  the  purpose  of  defeating  the  instrument),''  or 
that  it  was  not  paid,  thougn  payment  was  acknowledged.' 

11.  To  show  that  a  transfer  absolute  on  its  face  was  given  as 
security  •  or  in  trust.*' 

12.  To  show  the  mistake  which  caused  a  repugnancy  appear- 
ing on  the  face  of  the  instrument.** 

13.  Where  the  object  of  the  evidence  is  to  show  a  separate 
stibsequent  valid  agreement  to  rescind,  modify,  extend,  or  waive  ^ 
the  contract  or  a  provision  of  it. 

The  rule  that  the  contract  cannot  be  varied  by  parol,  when  it 
is  applicable,  excludes  evidence  which  would  vary  any  obligation 
implied  by  law  from  its  terms,  as  well  as  that  whicn  womd  di- 
rectly vary  its  terms.** 

llie  aamissibility  of  oral  evidence  under  these  rules  is  subject 
to  the  qualification  that  oral  evidence  cannot  satisfy  the  demand 
of  the  statute  of  frauds  for  a  memorandum  in  writing. 


1  Robixuon  y.  United  SUtes,  18  Wall  868. 

*  Moore  y.  Meachsm,  10  N.  Y.  207 ;  Agawam  Bank  y.  Steyer,  18  N.  T.  SOS. 
s  Heineman  y.  Heard,  89  N.  Y.  98 ;  Blossom  y.  Griffin,  18  N.  Y.  569. 

^  See  paragraph  9. 

*  See  paragraphs  10-lS. 

*  Draper  y.  Snow,  20  N.  Y.  881.    And  so  it  seems  of  the  pUce  of  ezeeation.    Id. 

*  McCrea  y.  Parmort,  16  Wend.  460,  affi'g  6  Paige,  620;  s.  p.  16  N.  Y.  688.    Com- 
pare HalUdaj  y.  Hart.  80  N.  Y.  4H. 

*  Bingham  y.  Weiderwax.  1  N.  Y.  609. 
«  Horn  y.  Eeteltas,  46  N.  Y.  606. 

!•  Britton  y.  Lorens.  45  K.  Y.  61,  affi'g  8  Daly,  28 ;  and  see  Chapter  XY. 

"  McNnlty  y.  Prentice,  25  Barb.  204. 

"  Stockwell  y.  Holmes,  88  N.  Y.  68 ;  Carroll  y.  Charter  Oak  Ids.  Co.  1  Abb.  Ct 
App.  Dec.  816,  affi'g  40  Barb.  292  ;  but  subject  to  the  statate  of  frauds.  Sbnlti  y. 
Bradley,  57  N.  Y.  646. 

"  La  Farge  y.  Rickert»  5  Wend.  187;  Thorp  y.  Roes,  4  Abb.  Ct.  App.  Dea  416. 
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9.  O&MTol  rule  as  to  proof  of  Usage.'] — The  common  law 
role  excluding  oral  evidence  in  modification  of  written,  depends, 
80  far  as  contracts  are  concerned,  npon  the  presumption  that 
the  parties  intended  their  writing  to  define  their  rights  and 
liabihties,  and  adopted  the  writing  because  thej  did  not  wish  to 
leave  any  question  open  to  the  uncertainty  of  memory.  But  in 
regard  to  commercial  contracts,  especially  sales,  the  known  and 
settled  usages  of  business  are  relied  on  as  a  similar  safeguard ; 
and  from  the  brevity  with  which  conmiercial  c6ntracts  are 
despatched,  in  the  ordinary  course  of  trade,  arises  another 
counter  presumption  to  the  effect  that  the  parties  did  not  intend 
in  their  memorandum  to  express  what  is  denned  by  the  usages  of 
the  trade,  but  onlv  those  parts  of  the  transaction  which  usage 
would  not  define,^  together  also  with  any  stipulations  by  which 
they  desired  to  depiart  from  the  usa^,  and  make  for  this  transac- 
tion a  different  rule.  The  same*  principles  are  involved  where  a 
transaction  is  had  orally,  and  usage  is  relied  on  to  define  its 
effect.  Hence,  the  three  chief  rules  as  to  what  usage  is  provable 
to  establish  or  vary  a  contract  of  sale. 

It  must  be,  1.  A  usage  which  the  parties  knew  or  ought  to 
have  known ;  2.  one  which  is  consistent  with  the  general  law 
merchant ; '  and  3,  not  incompatible,  either  with  the  express 
terms  of  their  contract,  or  the  legal  obligations  which  the  law 
implies  from  those  terms. 

One  who  is  engaged  in  a  trade  or  business  is  bound  to  know 
its  usages  at  the  place  where  he  acts,  and  as  acainst  himself  is 
presumed  by  law  to  have  contracted  with  reference  to  them.' 
One  who  is  not  engaged  in  the  business,  but  contracts  with  those 
who  are,  may  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  Known  its  usages,  and  to  have  contracted  with 
reference  to  them ;  ^  but  the  presumption  is  not  conclusive,  and 
he  may  prove  his  ignorance,  even  bv  nis  own  testimony.^ 

Usage  must  be  excluded,  not  only  when  adduced  for  the  pur- 
pose of  nullifying  rules  of  law,  but  equally  when  offered  for  the 
purpose  of  estabbshing  presumptively  a  stipulation  which  would 
be  vidid  if  expressly  made,  but  which  is  contrary  to  the  implica- 


'  Hntton  Y.  Warren,  1  Meeai  A  W.  474 ;  Wigg^lesworth  y.  Dallison,  1  Sm.  L.  Cfti*. 
[676L  note  in  ^th  Am.  ed.  906. 

'Local  naaffe  cannot  be  allowed  to  sabrert  the  settled  ralea  of  lav.  Whatever 
tends  to  unsetUe  the  law,  and  make  it  different  in  the  different  communitiee  into 
which  the  State  is  divided,  leads  to  mischievons  consequences,  embarrasses  trade^ 
and  is  against  pnblic  poUcy.    Barnard  v.  Kellogg,  10  WaU.  388. 

*  Robinson  r.  United  States,  18  Wall  863. 

*  Walla  Y.  BaUey,  49  N.  Y.  464.  and  cas.  cited.  Compare  Whitehonse  y.  Moore, 
18  Abb.  Pr.  142.  The  extension  of  this  doctrine  is  disapproyed  in  Partridge  y.  Ins. 
Go.  16  Wall  678. 

*  Walls  Y.  Bailey  (aboYe).  And  the  same  |>resamption  may  be  applied  in  respect 
to  the  usage  or  custom  of  the  contracting  parties.    Dunbar  v.  Pettee,  1  Didy,  112. 
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tion  which  the  commercial  law  draws  from  the  stipiilatioiis  the 
parties  have  expressed.^ 

Usage  of  language  in  a  trade  may  sometimes  be  competent  when 
evidence  of  other  usages  of  the  trade  would  not ;  for  where  the 
usa^  is  adduced,  not  so  much  to  supply  what  is  unexpressed,  as 
to  show  the  meaning  of  what  is  expressed,  a  further  principle  is 
involved,  viz.,  that  it  is  always  competent  to  show  by  parol  the 
usages  of  languaj^  of  those  who  adopted  the  writing ;  and  thus 
what  it  was  in  their  knowledge  that  its  terms  referred  to.'  Hence, 
although  the  terms  used  be  apparently  unambiguous,  evidence  is 
competent  to  show  that  in  the  usage  of  lan^age  in  the  trade  or 
business  in  which  the  words  were  employed,  they  had  a  different 
meaning.* 

As  to  the  mode  of  its  proof,— a  usage  of  trade  cannot  be 

Eroven  by  the  understanding  or  opinions  of  witnesses  as  to  the 
kw,  or  what  should  be  the  rme,^  but  the  witnesses  should  testify 
to  the  existence  of  the  usage,  which,  if  they  are  qualified,  they  may 
do  either  from  their  own  knowledge  and  experience  of  it,  or  from 
information  derived  through  others  in  the  course  of  trade."  The 
testimony  of  a  single  witness  is  not  insufficient  to  prove  a  usage 
of  trade,  if  he  has  full  knowledge  and  long  experience  on  the 
subject,  and  testifies  explicitly  to  the  necessary  extent  and  dura- 
tion of  the  usage,  and  is  uncontradicted.*  A  reported  case  in 
which  the  court  held  a  commercial  usage  to  be  established  by 
evidence,  is  relevant  in  other  cases  between  other  parties,  involv- 
ing the  usage  at  the  same  place,^  and  within  reasonable  limits  of 
proximity  in  time. 


*  Thus,  since,  in  the  sale  of  chattels  by  one  not  the  maker  or  grower,  and  not 
gnihy  of  fraud,  and  to  a  bayer  baring  opportnnity  to  examine,  the  law  impliei  do 
warraoty,  evidence  of  nsaj^e  is  not  competent  to  import  a  warranty  into  the  con* 
tract  Barnard  ▼.  Kellogg,  10  Wall.  888  (Bbadlkt  and  Stbong,  JJ.,  dissented),  Dick* 
insony.  Gay,  11  Allen,  S9;  BenJ. on  Sales,  §  21( ;  and  see  U  Allen,  426. 

*  See  paragraphs  8  and  9. 

'  Myers  y.  Sari,  80  L.  J.  Q.  B.  9,  s.  o.  7  Jnr.  N.  S.  97.  For  iostancos  see  para- 
graphs 8  and  9.  The  cases  which  ezdnde  nsage  adduced  to  explain  unambiguous  ten i .s 
(see  Ins.  Co.  y.  Wright,  1  Wall.  456 ;  and  see  15  Id.  678.  affi  g  1  DiU.  139),  do  not  oyur. 
throw  the  principle  that  it  is  always  competent  under  the  utricti'st  rules  of  interpre* 
tation,  to  snow  tne  usages  of  speech  and  expression  habitual  to  tlie  writer.  Eviueuce 
of  what  he  meant  in  the  contract  by  a  certain  expression  is  not  competent;  but 
eyidence  that  he  was  accustomed  to  use  that  expression  in  a  particular  sense,  is ;  and 
on  the  same  principle,  evidence  that  the  trade  in  which  he  was  engaged  was  accus- 
tomed to  use  it  in  a  particular  sense,  is  competent ;  and  when  such  evidence  has  been 
given,  the  court  will  read  the  expression  in  the  contract  in  the  light  which  the  nsage 
throws  upon  it 

«  Allen  y.  Merchanto'  Bank  of  N.  Y.  %%  Wend.  216 ;  and  see  16  Id.  488 ;  Hawea 
y.  Lawrence,  8  Sandf.  198,  affi*d  in  4  N.  Y.  845 ;  CoUyer  v.  CoUins,  17  Abb.  Pr. 
467. 

*  Allen  y.  Merchants^  Bank  (above),  Nxuok,  J.  But  compare  Mills  y.  HoUock,  2 
£dw.  662. 

*  Robinson  v.  United  States,  18  Wall  868 ;  Vail  y.  Rice,  6  N.  Y.  156. 

'  Nelson,  J.,  in  Allen  v.  Merchants^  Bank  (aboye)L    Otherwise,  if  the  decision 

frooeeded  on  the  exmcemon  of  the  parties  that  the  usage  existed.  Crtiuch  v.  The  Credit 
oncier  of  EngUnd,  L.  R.  8  Q.  B.  874,  s.  o.  6  Moak*!  £ng.  Iu8.    How  iar  decisiool 
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Cogent  eyidence,  however,  is  necessary  to  establish  the  exist- 
ence of  a  nsage  of  trade ;  ^  it  ought  to  be  so  clear  as  to  leave  no 
doubt  that  the  parties  contracted  in  reference  to  it.^ 

10.  Plaintiff^  the  real  parti/  in  interest^  though  not  so  named 
in  the  contract.\ — ^Whatever  may  have  been  the  form  of  the  con- 
tract, unless  under  seal,  and  even  in  that  case  if  it  has  been  rati- 
fied by  the  plaintiff,*  the  plaintiff  may  show,  even  by  oral  evi- 
dence, that  a  party  who  executed  it,  although  apparently  as  the 
principal,  did  so  as  the  agent  of  the  plaintiff ;  and  upon  such 
evidence  the  plaintiff  may  recover,  notwithstanding  the  statute 
of  frauds  appues  to  the  contract,  and  requires  it  to  be  in  writ- 
ing ;  *  subject  to  any  question  of  counterclaim  or  set-off  arising 
from  defendant's  deahngs  with  the  agent  in  ignorance  of  his 
agency.  So,  where  one  carries  on  business,  and  sells  goods 
therein  in  the  name  of  another  (although  for  his  own  account), 
the  promise  to  pay  may  be  presumed  to  have  been  made  to  tho 
one  in  whose  name  the  business  was  done ; '  and  he  therefore 
may  recover  thereon ;  although  the  one  by  whom  the  sale  waa 
made  might  equally  recover  if  the  other  did  not  object.* 

Where  the  plaintiff  was  the  defendant's  a^ent,  and  ostensibly 
acted  as  such,  he  cannot  convert  his  position  mto  that  of  a  prin- 
cipal to  sell  to  his  employer,  even  by  evidence  of  a  usage  of  trade, 
unless  he  also  shows  that  defendant  knew  and  assented  to  the 
dealing  on  the  footing  of  such  a  usage.^ 

11.  Purchase  hv  defendant's  agenf] — An  allegation  of  sale 
to  defendant  will  admit  evidence  of  a  sale  to  his  agent,  and  of  the 
agent's  authority .*  The  three  elements  in  the  proof  of  purchase 
by  an  agent  are,  the  fact  that  an  agency  existed ;  that  tne  scope 


of  State  eoorts  are  eridenoe  in  the  United  States  courts,  of  commercial  nsage, 
B«e  Meade  v.  Beale,  Taney,  889,  859. 

1  Citizen's  Bank  of  Baltimore  y.  Grafflin,  81  Md.  507,  s.  o.  1  Am.  R.  66 ;  Bandall 
T.  Smith,  18  Am.  R.  200,  note,  207. 

*  Dawson  ▼.  Kittle,  4  Hill,  107 ;  and  see  Goodyear  y.  Ogden,  Id.  104. 

*  Brim  T.  Partri^e,  64  N.  T.,  and  cases  cited. 

«  Hnbbert  y.  Borden,  6  Whart.  (Penn.)  79 ;  Nash  y.  Tonne,  6  Wall  708 ;  Salmon 
Falls,  Ac.  Co.  y.  Goddard,  14  How.  U.  S.  446;  Eastern  R.  R.  Co.  y.  Benedict,  5 
Gray,  661;  Alexander  y.  Moore,  19  Mo.  148;  Benj.  on  S.  §§  210,  219,  n.;  and 
see  paramtph  8,  and  cases  cited.  The  mle  is  the  same  whether  the  agency  waa 
diseased  in  the  contract,  or  only  orally,  or  not  at  all;  and  whether  defemlant  was 
seller  or  bnyer.  Same  cases.  For  a  strong  case  of  presumption  of  ratification,  see 
Hampton  y.  Rouse,  22  Wall.  272. 

In  an  action  to  recoyer  for  stock  to  be  giyen  nnder  the  terms  of  a  written  contract  to 
"J.  S.,  president  of  the  Eastern  Railroad  Company,"  in  payment  for  iron  sold, — Hdd^ 
that  the  company  suing  could  proye  that  the  iron  beloneed  to  it,  and  that  its  president 
acted  merely  as  its  agent  in  the  transaction,  and  that  it  could  maintain  the  action  in 
its  own  name.    Eastern  Railroad  Co.  y.  Benedict,  0  Gray,  661 ;  Benj.  on  S.,  §  219,  n. 

*  Alsop  y.  Gaines,  10  Johns.  896;  affi*d,  as  Caines  y.  Brisban,  18  Id.  9. 

*  Garmner  y.  Dayis.  2  C.  A  P.  49,  Abbott,  J.  Compare  Paddon  y.  Williams^  1 
Bobt.  840,  8.  0.  2  Abb.  Pr.  N.  S.  88 ;  Howe  y.  Sayory,  49  Barb.  408. 

1  Robinson  y.  Mollett,  L.  R  7  H.  of  L.  802,  815,  s.  o.  14  Moak's  Eng.  177,  189. 
'  For  tho  distinction  between  general  and  special  agency,  see  Butler  y.  Maples 
9  Wall  766,  and  6  Abb.  N.  Y.  IMg.  new  ed.  248. 
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of  the  agent's  authoritj  extended  to  snch  a  transaction  as  that  in 
question ;  and  that  in  the  transaction  he  acted  as  agent  and  on 
account  of  the  defendant.^  In  the  absence  of  direct  evidence,  the 
existence  of  an  agency  may  be  inferred  by  the  jury,  from  the 
fact  that  the  supposed  agent  was  continuously  acting  in  the  ser- 
vice of  the  defendant  in  the  business  in  which  the  transaction 
was  had ;  *  and  the  scope  of  his  authority  may  be  inferred  from 
the  nature  of  his  usual  service.'  The  acts  and  declarations  of  the 
a^ent  cannot  alone  establish  the  fact  of  agency,  nor  the  scope  of 
his  authority;  but  there  must  either  be  independent  evidence 
on  those  points,  or  there  must  be  something  to  connect  defendant 
with  the  particular  act  or  declaration  relied  on,  so  as  to  render  it 
competent  against  him  without  first  assuming  the  existence  of 
the  relation  it  is  sought  to  prove.^ 

Evidence  of  the  nabit  and  course  of  dealing  is  competent  to 
bind  the  defendant,  by  showing  his  subsequent  ratification  of  the 
transaction,  whether  there  were  original  authority  or  not.'  The 
principle  is  recognized  that  where  an  act  is  done  by  one  person 
for  the  benefit  of  another,  though  without  authority,  the  latter 
may  be  presumed  in  furtherance  of  justice  to  have  ratified 
it,  and  may  take  the  benefit  of  it  as  a^nst  third  persons.*  In 
cases  where  there  is  no  evidence  of  original  authority,  the  party 
relying  on  ratification  must  show  that  the  principal  after  having 
knowledge  of  all  the  material  facts,  expressly  or  tacitly  acqm- 
esced  ;  ^  but  intent  to  ratify  need  not  be  shown.'  Mere  silence, 
under  knowledge,  only  raises  a  presumption  of  ratification  •  after 
the  lapse  of  a  reasonaole  time  for  dissenting.  Where  the  alleged 
agent  was  a  mere  stranger,  intermeddling,  the  silence  of  the  al- 
leged principal  does  not  raise  a  legal  presumption  of  ratification ; 
but  at  most  is  a  circumstance  for  the  jury.**  The  agency  having 
been  sufficiently  shown,  the  fact  that  the  transaction  was  done  by 
the  alleged  agent  for  and  on  account  of  the  defendant,  may  be 
shown  by  evidence  of  the  admissions,  declarations,  and  repre- 


>  See  BealA  y.  Merriam,  11  Mete.  470. 

*  Compare  Verona  Central  Cheeae  Co.  t.  Mnrtagh,  50  N.  Y.  214,  reVg  4  Lane. 
17;  and  pp.  241.  276.  of  this  vol. 

'  See  Id. ;  and  Larter  t.  Am.  Female  Gnard.  Soo.  1  Robt.  698.  Principals  hay- 
ing held  oot  an  agent,  who  paid  for  purchases  in  checks  signed  as  a^nt,  held  liable 
for  his  pnrcliases  on  credit     Morey  y.  Webb,  68  N.  Y.  850,  affi'g  66  Barb.  22. 

*  Howard  y.  Norton,  65  Barb.  161 ;  si  p.  Strinj^ham  y.  St.  Nicholas  Ins.  Co.  4 
Abb.  Ct  App.  Dea  822.  See  this  principle  more  fully  discussed  on  pp.  209,  218,  of 
this  yol. 

*  2  GreenL  £y.  18  ed.  51. 

*  Hampton  y.  Roose,  22  Wall.  274.  Factor  is  trostee  of  express  trust  Ladd  y. 
Arkel,  87  Supr.  a.  (5  J.  A  S.)  85. 

^  Id.  53;  Booth  y.  Bierce,  88  N.  Y.  468,  reVg  40  Barb.  114. 
'  Hazard  y.  Spears,  2  Abb.  Ct  App.  Dea  858. 

*  Whether  this  presumption,  in  the  case  of  agency,  is  one  of  law,  or  merely  o) 
fisct,  is  disputed,  see  27  Wis.  136,  and  cases  cited. 

^«  P.  W.  Ac  R.  R.  Co.  y.  Powell.  28  Penn.  St  866,  whether  it  ii  eyen  that»  ia 
qneationed  by  Bizon  J.  in  27  Wis.  IZi' 
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sentationB  made  by  the  agent  in  the  performance  of  the  traiusao- 
tion ;  ^  and  such  evidence  is  then  competent  for  any  other  pur- 
pose equally  as  would  be  the  declarations  of  the  principal  himself. 
Whether  tnere  is  sufficient  proof  of  an  agency  to  warrant  the 
admission  of  the  acts  and  declarations  of  tne  agent  in  evidence 
against  the  principal^  is  a  preliminary  question  for  the  court  to 
determine.'  If  authority  from  defendimt  to  pledge  his  credit  is 
i^own,  it  is  not  necessary  to  show  that  he  had  a  beneficial  inter- 
est in  the  business.  On  a  sale  to  an  agent  of  a  known  principal,  the 
agent  being  insolvent,  and  doing  business  in  the  principal's  name 
by  the  latter's  permission,  the  presumption  is  that  the  seller  gives 
credit  to  the  principal,  not  to  the  agent.  One  who  permits  an- 
other to  use  his  name  thus  is  liable  for  the  debts,  although  he  has 
no  beneficial  interest  in  the  business.' 

If  it  be  shown  by  plaintiff  that  he  had  been  previously  in  the 
habit  of  dealing  with  the  principal  through  the  agent  m  ques- 
tion, and  defendant  relies  on  a  revocation  of  the  authority,  he 
must  show  actual  notice  of  the  termination  of  the  agency,  either 
directly  or  by  presumptive  evidence  j  or  circumstances  which 
constitute,  as  matter  oi  law,  constructive  notice,  must  be  shown.^ 

12.  Defendant  liahle  as  undisclosed  principal.'] — ^Plaintiff 
need  not  snow  that  he  knew  he  was  dealing  with  defendant.  Not 
only  where  he  knew  that  the  apparent  buyer  was  an  agent  for 
defendant,'  or  for  an  undisclosed  principal,*  but  equally  when  he 
supposed  the  one  with  whom  he  dealt  to  be  dealing  for  himself,'^ 
he  may,®  after  discovering  that  the  latter  was  merefyan  agent  for 
defendant,  elect  to  proceed  against  defendant,' unless,  with  knowl- 
edge that  he  was  dealing  witn  an  agent,  he  elected  to  give  credit 
to  him  personally  instead  of  relying  on  the  agency,*"  or  unless, 
after  acauiring  full  knowledge  as  to  the  true  principal  and  the 
power  of  electing,  he  has  clearly  and  unquestionably  elected  to 
treat  the  agent  as  alone  his  debtor.^  Suing  the  agent  to  judg- 
ment, under  such  circumstances,  is  conclusive  evidence  of  elec- 
tion.^   The  question  whether  he  originally  elected  to  give  credit 


>  Howard  y.  Norton,  66  Barb.  161. 

'  Cliqaot's  Champagne,  8  Wall.  114.    Compare  p.  191  of  this  yoL,  note» 

*  Ferris  v.  Kilmer.  48  N.  Y.  800. 

«  Claflin  T.  Lenheim,  66  N.  Y.  801,  rev*?  5  Hon,  269. 
»  Habbert  v.  Borden,  6  Wbart(Penn.),  79,  91. 
'  Trnman  y.  Lodor,  11  Ad.  <b  El.  689. 

*  Meeker  y.  Claghom,  44  N.  Y.  849 ;  McMoxmiea  v.  Mackay,  89  Barb.  661. 

>  Within  A  reasonable  time.     Smethhurst  y.  Mitchell,  1  E.  <fc  E.  622. 

*  The  leading  case  is  Thompson  y.  Dayenport,  9  B.  d^  C.  78,  66. 

i^  Addi'on  y.  Gandas^qai,  4  Taant  674;  Patterson  y.  Gandaseqni,  16  East.  62; 
Meeker  v.  Claghom.  44  N.  Y.  849;  Rowan  y.  Bnttman,  1  Daly,  412,  and  cases  cited; 
McMonniej  y.  Mackay,  89  Barb.  661;  Ranken  y.  Deforest,  18  Id.  148;  and  see  In- 
fflehart  y.  Thoasand  Isle  Hotel  Co.  7  Hnn,  647.  The  fact  that  he  knew  he  was  deal- 
mgwith  an  a!;^nt  is  n'>t  alone  enough,  see  68  N.  Y.  888,  S94. 

"  Curtis  y.  Williamson,  10  Q.  B.  67.  s.  o.  11  Moak's  Eng.  149. 

"  PriesUy  y.  Fernie.  8  II  <k  C.  977 ;  a.  f.  Morris  y.  Rezford,  18  N.  Y.  662 ;  Ro- 
dermnnd  y.  Clark,  46  Id.  864;  Goes  y.  Mather,  2  Lana.  283;  46  N.  Y.  689.    But  tha 
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^  « 


to  the  agent  is  one  of  intention,  nsnallj  to  be  determined  by  the 
jurj  as  a  question  of  f act.^  The  fact  that  the  contract  of  sale  was 
m  writing  (if  not  sealed*)  does  not  exclude  oral  evidence  that 
defendant  was  the  undisclosed  principal  of  the  apparent  buyer,' 
even  where  the  statute  of  frauds  requires  a  writing;^  and  such 
evidence  is  competent,  even  though  it  does  not  appear  in  the  body 
of  the  instrument  nor  in  the  signature  that  the  signer  acted  as 
agent."  In  the  absence  of  such  evidence,  the  mere  fact  that  the 
apparent  buyer  was  an  agent  and  signed  with  the  addition  of 
agent,  is  not  enough.* 

In  these  cases,  however,  in  so  far  as  defendant  can  show  that  to 
compel  him  to  pay  would  change  the  state  of  the  accounts  be- 
tween him  and  his  agent  to  his  prejudice,  plaintiff  cannot  recover 
of  him.' 

13.  Defendant  liable  though  acting  ae  agent] — In  an  action 
on  a  contract  made  by  defendant  in  his  own  name,"  although  it 
appear  that  he  acted  as  a^nt,  plaintiff  mav  recover  against  defend- 
ant as  a  principal,*  provided,  however,  that  if  it  appear  that  not 
only  the  fact  of  his  agency,  but  also  the  name  of  nis  principal,*® 
was  disclosed  at  the  time  of  making  the  contract,^  plaintiff  must 
show  "  that  he  gave  credit  exclusively  to  the  defendant,"  or  that 
defendant  had  not  at  the  time**  the  authority  he  assumed  to  have," 
or  that  he  has  received  from  the  principal  the  fund  to  be  re- 
covered."   If  he  simply  disclosed  his  agency  without  naming  a 


mere  filing  an  affidaTit  of  proof  against  the  affent's  eatite  in  insolvency  is  not ; 
though  it  may  be  evidence  to  go  to  the  jury.  Curtta  v.  Williamson,  L.  R.  10  Q.  B. 
57,8.  o.  11  Moak'a  Eng.  149. 

1  Green  t.  Hopke,  18  C.  B.  S40,  and  cases  cited.  As  to  the  case  of  foreign  principal, 
see  the  opposing  mles  in  Kirkpatrick  v.  Stainer,  22  Wend.  244,  259 ;  Untton  v.  Bul- 
lock, L.  R.  8  Q.  B.  S81  (a  c.  6  tf oak's  Eng.  89);  9  Id.  672  (s.  c.  10  Mook,  184); 
Armstrong  v.  Stokes,  7  Id.  598  (s.  o.  8  Hoak,  217). 

•  Briggs  T.  Partridge,  64  N.  Y.  867,  affi'g  39  Sop.  Ct  (J.  ^  S.)  889. 

*  Higgins  ▼.  Senior,  8  Mees.  ±  W.  884, 844 ;  s.  p.  Ford  v.  Williams,  21  How.  U.  S. ; 
Coleman  t.  First  Nat.  Bank  of  Elmira,  68  N.  Y.  888. 

« Higgins  T.  Senior,  8  Mees.  A  W.  884,  844;  Dykers  r.  Townsend,  25  N.  Y.  67, 
Beni.  on  S.  §  218. 

'^Ford  Y.  Williams  (above);  Lemed  v.  Johns,  9  Allen,  419;  Benj.  on  9.  §  219,  n. 
CoKtra,  Fenly  v.  Stewart,  6  Sandf.  101,  s.  c.  10  N.  Y.  Leg.  Obs.  40;  Anbum  City 
Bank  v.  Leonard,  40  Barb.  119 ;  Babbett  v.  Young,  51  Id.  466. 

•  See  De  Witt  v.  Walton,  9  N.  Y.  671. 

^  See  Rowan  v.  Bnttman,  1  Daly,  412;  Cnrtls  r.  Williamson,  L. B.  10  Q.  B.  67, 
a.  0.  11  Moak's  Eng.  149. 

"  See  Hegeman  v.  Johnson,  86  Barb.  200. 

*  Unless  he  be  a  public  agent. 
10  Mills  V.  Hunt,  20  Wend.  481. 

"  McCoomb  V.  Wright,  4  Johns.  Ch.  669. 

"  Plumb  V.  Milk,  19  Barb.  74. 

"  See  Butler  v.  Evening  Bdail  Ass.  61  K  Y.  634 ;  Coleman  y.  First  Nat  Bank,  68 
Id.  888,  and  cases  cited ;  and  see  Hall  v.  Lauderdale,  46  N.  Y.  70. 

1^  Nason  v.  Cockroft,  8  Duer.  866 ;  s.  p.  Roeaitor  y.  Rossitor,  8  Wend,  494 ;  Pal- 
mer Y.  Stephens,  1  Den.  471. 

^*  Compare  Feeter  y.  Heath,  11  Wend.  477,  and  Sinclair  v.  Jackson,  8  Cow.  643. 

''  Compare,  on  this  qusakion,  Morrison  v.  Curria,  4  Duer.  79,  and  HaU  y.  Lauder- 
dale, 46  N.  Y.  70. 
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breviations  nsed ;  ^  and  for  this  purpose  ertrinsic  evidence  is  com- 
petent to  show  what  varieties  or  grades  are  included  in  the  mean* 
ing  of  the  generic  term  used  ;*  what  manufacture  is  designated  bj 
a  particular  brand  ;*  that  an  article  designated  as  of  a  particular 
material — such  as  mahogany  furniture  or  horn  chains, — was  by 
usage  of  trade  so-called,  though  only  partly  of  the  material  indi- 
cated, and  that  the  parties  intended  such  article ;  that  the  usage 
•of  measurement  of  the  size  of  the  articles  was  peculiar,  as  that 
in  selling  trees  as  of  a  certain  height  it  was  customary  not  to  in- 
clude the  green  top;*  or  that  the  qualifying  words  "with  all 
faults "  mean  all  that  are  not  inconsistent  with  the  identity  of 
the  goods ;  *  and  the  like. 

Ihe  fact  that  the  articles  delivered  were  such  as  to  satisfy  the 
contract  may  be  proved  by  testimony  to  their  quality,  or  by  opin- 
ions of  qualifiea  witnesses  that  they  corresponded  witn  that 
which  the  contract  calls  for.  If  they  are  shown  not  to  have  cor- 
responded, and  to  have  been  rejected  on  that  account,  evidence  of 
a  usage  to  make  alterations  afterward  is  not  competent.^ 

18.  QucmtityA  —  In  application  of  the  princij)les  already 
stated,'  as  to  oral  evidence  explanatory  of  sales,  it  is  held  that 
parol  evidence  is  admissible  to  show  that  by  the  word  "  barrels," 
used  in  a  written  contract,  was  intended  vessels  of  a  certain  kind 
and  capacity,  and  not  a  measure  of  quantity,  and  that  the  parties 
contracting  had  reference  not  to  a  statute  barrel,  but  to  certain 
vessels  of  uniform  size  of  different  capacity  from  the  statute  baiv 
rel.'  So  extrinsic  evidence  of  defendant's  usage  to  sell  2,240  lb& 
to  the  ton,  instead  of  the  statute  number  of  2,000  lbs.,  and  that 
the  contract  was  made  iu  reference  to  his  usage,  is  competent.^ 
So  under  a  contract  for  shingles  by  the  "  thousand,"  it  may  be 
shown  that,  by  usage  of  the  trade,  two  bundles  of  a  certain  size 
are  sold  as  a  tnousand  without  regard  to  actual  count.^  So  where 

1  Dana  t.  Fiedler,  12  N.  Y.  40,  M'g  1  E.  D.  Smith,  468. 

'  As,  for  instance,  whether  "good  merchantable  hay"  inolndes  clover,  Fitch  t. 
Carpenter,  40  Barb.  40;  or  what  is  intended  by  "g^ood  costora  cowhide  boots," 
Wait  V.  Fairbanks,  Brayt.  Yt  77, 189 ;  or  whether  "  winter  strained  lamp  oil "  means 
sperm  oil  only,  or  whale  oil  as  well,  Hart  y.  Hammett,  18  Yt.  127;  Benj.  on  A.  §  21 «% 
n.  In  order  to  prove  what  article  was  intended  in  a  contract,  by  a  name  used  in 
commerce,  it  is  proper  to  a^k  a  witness,  who  is  an  expert,  "  how  the  article  is  gener- 
ally  known  in  the  market,  and  how  spoken  of  generally."  PoUen  r.  Le  Roy,  10  Sosw. 
88,  affi^d  in  80  K.  Y.  549. 

*  Pollen  y.  Le  Roy,  80  N.  Y.  649,  offfg  10  Bo0w.  88.  But  not  of  a  nsasr*  to  ac- 
cept an  equal  or  better  brand  in  lieu  of  that  agreed  for.   Beals  t.  Terry,  2  tiaiidf.  127. 

*  Sweat  Y.  Sham  way,  102  Masa.  865,  s.  c.  8  Am.  R.  471. 
>  Barton  y.  McEelway,  £2  K.  J.  165. 

*  Whitney  y.  Boardman,  118  Mass.  242;  Benj.  on  S.  §  218. 
^  Brown  y.  Foster,  118  Mass.  186 ;  Benj.  on  8.  g  215. 

'  Pan^raphs  8  and  9. 

*  Miller  Y.  Stevens,  100  Mass.  516,  8.  o.  1  Am.  R.  189,  and  cases  dted ;  Benj.  on  8. 
§  218,  n.  Evidence  of  a  usage  in  the  trade,  in  sales  by  quaotiLy,  to  estimAte  by  meaa- 
uae  of  one  barrel  in  every  ten,  taken  promiscaously,  is  competent  in  an  action  betweoa 
members  of  the  trade.    Dalton  v.  Daniels,  2  Hilt.  472. 

»  Many  v.  Beekroan  Iron  Co.  9  Pidge,  188.  Compare  HaU  v.  Reed,  1  Barb.  ch.  900. 
>«  Soutier  v.  Kellerman,  18  Mo.  (8  Bennett),  509,  s.r.  1  GrMoL  Ev.  g  2»i. 
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the  contract  is  for  a  "  cargo/'  *  or  a  person's  "  crop,"  *  or  for  a 
"  season,"  •  those  words  may  be  explained  bj  parol.  But  if  the 
writing,  properly  nnderstood,  calls  for  a  certain  quantity,  evidence 
of  a  reservation  of  a  part  by  parol,  is  inadmissible.* 

If  the  contract  is  for  a  specific  parcel  or  lot  described  as  being 
of  a  certain  quantity,  ^^  more  or  less,"  evidence  of  a  usage  that 
'^ more  or  less"  is  limited  to  a  certain  percentage,  is  not  admis- 
sible ; '  nor  is  evidence  that  the  parties^  understanding  was  that 
the  buyer  was  to  have  more  or  less  as  might  be  found  necessary 
to  make  up  a  cargo,  although  it  appeared  that  both  parties  knew 
that  the  goods  were  brought  for  that  purpose,  and  that  tlie 
amount  to  be  required  was  uncertain.*  If  the  contract  calls  for 
a  specified  quantity  merely,  *^  more  or  less  "  according  to  the  dis- 
cretion of  a  designated  agent,  the  fair  discretion  of  the  agent  is 
conclusive.''  A  bill-head  notice  restricting  claims  for  deficiencies 
is  not  relevant,  if  the  contract  was  complete  and  binding  before 
the  delivery  of  the  bill.* 

A  variance  between  pleading  and  proof,  as  to  the  quantity,  if 
it  does  not  mislead,  may  be  disregarded.* 

19.  Price  agreed,'] — Abbreviations^  and  ambiguous  expres- 
sions ^  as  to  price,  in  a  written  contract,  may  bo  explained  by  parol. 
So  where  the  agreement  is  for  a  certain  advance  on  "  cost,"  extrin- 
sic evidence  is  competent  to  show  the  intent  of  the  parties  in  the 
use  of  such  a  term.^  A  contract  which  was  void  by  the  statute  of 
frauds,  is  good  as  a  proposition  of  price,  and  governs,  if  the 
goods  were  subsequently  aelivered  ana  accepted  pursuant  to  it." 
Where  the  testimony  is  conflicting  as  to  what  was  the  price 
agreed  upon  ^*  in  an  oral  sale,  or  as  whether  there  was  any  agree- 
ment as  to  price,^  it  is  competent  to  show  the  value  of  the  prop- 


>  Clark  ▼.  Bftker,  11  Mete.  186;  Hay  t.  Leigh,  48  Barb.  898;  Rboadea  t.  Castoer, 
12  Allen,  130;  tienj.  on  S.  g  216. 

*  Goodrich  ▼.  Sterena,  6  Lans.  280.  Compare  McDonald  t.  Longbottom,  1  £.  ^ 
£.  297,  987,  a.  o.  28  L.  J.  Q.  B.  293 ;  29  Id.  256. 

'  Myere  t.  Walker,  24  III.  188. 
^  Aaatin  t.  Sawyer,  9  Cow.  89. 

*  Yidl  Y.  Rice,  6  N.  Y.  156.  Compare  Sewall  v.  Gibba^  1  HaD,  602;  Baoon  t.  QU- 
man,  4  Lans.  456,  a.  o.  60  Barb.  640. 

*  Cabot  T.  Winaor,  1  Allen  (Masa.),  546 ;  1  Pars.  548. 

*  Brawley  t.  United  Stotes,  96  U.  S.  (6  Otto),  168. 

*  AUen  T.  Schuchardt,  1  Am  U  Reg.  N.  S.  18,  affi'd  in  1  Wall  869. 
»  Potter  V.  Hopkins.  25  Wend.  417. 

>o  Taylor  v.  Beavers,  4  E.  D.  Smith,  215 ;  Dana  r.  Fiedler,  12  N.  T.  40;  Benj.  on 
a  S  21S,  n. 

"  Cole  Y.  Wendel,  8  Johns.  116. 

"  Gray  v.  Harper,  1  Story,  574,  Stort,  J.;  Benj.  §  218,  n.;  Herst  v.  De  Comean, 
1  Sweeney,  590 ;  and  see  Back  v.  Bnrk,  18  N.  Y.  887. 

"  Spragne  y.  Blake,  20  Wend.  61.  Bat  compare  Erben  y.  Lorillard,  19  N.  Y. 
299,  rey'g  28  Barb.  82. 

>^  Moore  t.  Davis,  49  N.  H.  46,  s.  o.  6  Am.  R.  460,  and  cases  cited. 

"  Brown  v.  Cahalin,  8  Oreg.  45.  On  the  qaestion  whether  an  aaclion  sale  at  a 
certain  figare  was  for  cents  or  dollars,  bystanders  who  were  present  as  bidders  may 
testify  to  their  understanding  of  the  bids.    Ires  y.  Tfegent^  14  Bankr.  E^  60. 

20 
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erty  at  the  time  of  sale  as  tendicg  to  show  what  the  real  contract 
was.  Under  an  allegation  of  a  sale  of  goods  worth  a  specified 
sum,  plaintiff  may  prove  that  sum  to  have  been  agreed  on  as  the 
price.  At  common  law  it  was  the  better  opinion  that,  under 
an  allegation  of  goods  sold  for  money,  plaintiff  might  prove  a 
sale  for  anything  agreed  to  be  treated  as  cash,  or  a  sale  to  be  paid 
for  in  services  or  goods,  the  burden  being  on  plaintiff,  however, 
to  show  that  the  buyer  was  in  default  in  the  special  agreement.^ 
Under  the  new  procedure  such  a  variance  is  to  be  disregarded, 
unless  it  has  misled  defendant  to  his  prejudice.  If  the  considera- 
tion was  an  evidence  of  debt  or  a  conveyance,  the  contents  of  it 
majr  be  stated  for  the  purpose  of  proving  that  fact,  without  pro- 
ducing  the  instrument.* 

The  fact  that  defendant  admitted  being  indebted,  when  pay- 
ment was  demanded,  is  not  sufficient  evidence  of  the  amount  of 
price,  unless  there  is  in  the  admission,  or  connected  with  it,  some- 
thing to  indicate  the  amount,  or  data  from  which  it  may  be  com- 
puted.* So,  although  delivery  of  a  bill  of  the  goods,  and  the  mak- 
ing of  a  payment  on  account  without  objection,  gives  it  the  legal 
effect  of  an  account  stated ;  it  is  otherwise  if  there  be  evidence, 
that  when  the  defendant  made  the  payment  he  objected  to  the 
biU.* 

20.  Value. — ^Under  an  allegation  of  an  agreed  price,  if  there 
is  a  failure  to  prove  the  agreement  as  to  price,  evidence  of 
value  is  competent  for  the  purpose  of  a  recovery  of  what  the 
article  was  fairly  worth,*  but  not  to  sustain  a  recovery  beyond  the 
amount  alleged.*  And  even  in  those  jurisdictions  where  this  is 
regarded  as  a  variance,  evidence  of  value  is  relevant  on  the  ques- 
tion of  agreement,  if  the  evidence  of  agreement  is  conflicting. 
And  under  a  complaint  seeking  to  recover  what  the  thing  was 
justly  worth,  evidence  of  an  agreed  price  is  admissible ; '  and  the 
^reement  for  price  controls,*  if  within  the  limit  marked  by  the 
allegation  of  value  and  demand  of  judgment.  If  the  contract  or 
order  proved  was  silent  as  to  the  price,*  or  if  there  was  no  assent 
as  to  price,*'^  the  law  implies  a  promise  to  pay  at  the  current 
market  rates,  or  the  fair  value.  Where  the  party's  shop  books 
are  competent  in  his  own  favor,**  the  price,  if  stated  in  the  entry, 
is  prima  facie  evidence  in  his  favor,  of  the  value  also.** 


I  CowEV,  J.,  Clark  t.  Fairehild,  22  Wend.  588. 

*  Reynolds  v.  KeUy,  1  Daly,  288. 

*  Douglas  Y.  Davie,  3  McCord  (So.  C),  218 ;  Hanson  v.  McEenney,  2  Bay,  412. 
^  Jacques  ▼.  Elmore,  7  Hun,  675. 

•  Sussdorf  Y.  Schmidt,  55  N.  Y.  319. 

«  See  Trimble  y.  Stilwell.  4  E.  D.  Smith,  612. 

*  Fells  Y.  VestYali,  2  Eeyes,  152. 

•  See  Ludlow  y.  Dole,  62  N.  Y.  617.  alB'g  1  Hun,  71. 4  Snpm.  Ct.  (T.  ^  C.)  655, 

•  Konitxky  y.  Meyer.  49  N.  Y.  571. 

"  Booth  V.  B-crce.  88  N.  Y.  468,  rev's  ^^  '^^^^  l^** 

"  See  paragraph  89. 

1*  The  Potomac,  2  Black,  5^1 ;  1  Gr^enl  Ey.  g  118,  p.  160,  n. 
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The  value  of  merchandise  which  has  no  regular  market  value^ 
and  the  price  of  which  mnBt  depend  on  circumstances  peculiar  to 
the  single  transaction,  and  the  purchasers/  is  to  be  ascertained 
by  the  probabilities  of  the  case,  founded  on  proof  of  facts  which 
in  the  ordinary  transaction  of  business  would  affect  the  mind  of 
a  dealer  in-  similar  articles  in  determining  a  price  to  be  asked  or 
given.*  In  doubtful  cases  and  in  the  absence  of  better  evidence, 
the  actual  cost  of  the  thing  to  the  seller  is  relevant  to  the  ques- 
tion of  its  value,  at  least  as  evidence  against  him  as  in  the  nature 
of  an  admission  of  value,  especially  if  the  thing  have  no  regular 
market  value.*  So  the  price  named,  by  an  agent  for  selling, 
when  offering  goods,  is  competent  evidence  of  value  as  a^inst 
his  principal  But  as  a^nst  evidence  of  an  agreed  price,  a 
mere  admission  of  less  vame  cannot  avail.' 

Comparison  of  valtces  between  the  thing  in  q^uestion  and 
others  of  different  quality  which  are  not  involved  in  the  litiga- 
tion is  not  allowable  for  the  purpose  of  calculating  the  value  of 
the  one  in  question.*  A  witness  cannot  testify  that  a  different 
article  was  worth  a  specified  sum,  and  that  the  one  in  question 
was  superior  or  inferior.  And  upon  the  same  principle  it  is  not 
allowable  to  arrive  at  the  value  by  testimony  that  the  thing  in 
question,  with  certain  alterations  or  differences,  would  be  worth 
a  specified  sum,  thereupon  making  allowance  for  the  difference ; 
nor  that  it  was  worth  a  different  sum  at  another  date,  thereupon 
making  allowance  for  the  lapse  of  time.'' 

The  three  chief  elements  in  the  proof  of  value  are,  the  in- 
trinsic qualities  of  the  particular  thing  sold  ;  its  usual  price,  or, 
if  there  be  none,  a  valuation  of  it ;  and  the  qualifications  of  the 
witness  called  to  testify  to  either  of  these  points.  The  intrinsic 
qualities,  and  the  usual  price  or  proper  valuation  of  a  thing  of 
such  qualities,  may  be  proved  by  the  same  or  by  different  wit- 
nesses. 

21.  Market  valiie. — The  question  of  market  value  is  more 
frequently  contested  in  cases  of  actions  for  breach  of  executory 


*  As  in  the  cftse  of  miUtary  accontenneiits  asnally  bought  only  hy  ^vprnment. 
As  to  "  fancy  prices,"  in  case  of  anlmfil  pets  and  the  lilce,  see  8  Abb.  N.  Y.  Dig.  New 
•d.  81 ;  Bennett  y.  Drew,  ft  Bosw.  856. 

*  Btnrm  y.  Williams,  88  Super.  Ct  (J.  A  &.)  828,  848.  89  held  on  a  qaestion  of 
oyeryalnation  in  insaring. 

'  Id. ;  and  see  Smith  v.  Griffith,  3  Hill,  838,  842 ;  a.  p.  Wells  y.  Eelsey,  87  N.  T. 
148,  8.  a  4  Abb.  Pr.  N.  S.  284,  reVg  88  Barb.  242. 

«  Cliqnot's  Champagne,  8  Wall.  140,  148;  Banks  y.  Gidrot,  19  Geo.  421. 

*  Davis  y.  Shields,  24  Wend.  822,  rev'd  on  another  point  in  26  Id.  841 ;  Haye- 
mcyer  y.  Cnnninghnm,  86  Barb.  616,  s.  0.  22  How.  Pr.  87. 

*  See  Gouffe  y.  Roberts,  63  N.  T.  619,  s.  p.  Blanchard  y.  N.  J.  Steamboat  Co.  69 
N.  Y.  800,  aflFg  8  Supm.  Ct.  (T.  A  C.)  771 ;  Color  Printing  Attacht.  Co.  v.  Brown, 
87  Boper.  Ct.  (J.  A  S.)  433. 

*  This  is  one  of  the  cases  where,  in  tlie  present  state  of  oar  law,  the  processes  by 
which  witnesses  arriye  at  their  opinions  are  not  allowed  to  be  given  to  the  jury,  on 
direct  examination.  The  case  of  comparison  of  handwriting  is  another.  How  far  it 
U  allowable  on  croes^xamination  is  not  weU  settled. 
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contracts  or  of  warranties,  but  the  rules  for  proving  it  may  be 
most  convenientlj  stated  here,  in  connection  with  the  general 
question  of  proof  of  value. 

To  constitute  a  market  value^  it  must  appear  that  similar 
articles  have  been  bought  and  sold  in  the  waj  of  trade,  in  suffi- 
cient quantity  or  frequency.*  If  the  contract  or  conduct  of  the 
parties  fixed  a  day,  so  that  the  right  of  recovery,  strictly  consid- 
ered, turns  on  the  then  market  value,  the  evidence  snould  be 
directed  to  the  market  value  on  that  precise  day,'  and  not  extend 
to  the  ordinary  market  value  at  other  times.*  'But  if  there  were 
no  sales  then,^  or  if  the  sales  had  are  shown  to  have  been  at 
fictitious  prices,  or  at  prices  unnaturally  inflated  or  depressed  by 
artificial  combination  for  the  purpose  of  fixing  a  false  price,'  evi- 
dence of  prices  before  and  after  the  day  within  a  reasonable  limit 
resting  in  judicial  discretion,'  is  competent  for  the  purpose  of 
inferring  the  value  on  the  precise  day ;  and  it  is  no  objection  to 
the  appucation  of  this  principle  that  it  admits  evidence  of  sales 
in  the  market  made  arter  suit  brought.''  The  proper  limit  of 
time  is  to  be  determined  by  the  principle  of  requiring  the  best 
evidence  the  circumstances  permit.  In  case  of  commercial  mer- 
chandise having  constant  market,  the  limit  is  shorter  than  in  the 
case  of  -less  salable  goods.'  This  excluding  rule  is  not  so  strictly 
applied  in  kctions  for  price  of  goods  sold  and  d&livered  at  succes- 
sive dates,  where  it  does  not  appear  that  the  market  price  varied 
during  the  general  period  of  tne  witness'  conversance  with  it.* 

If  the  contract  or  the  conduct  of  the  parties  fixed  a  place,"*  by 
the  market  rates  of  which  the  value  is  to  be  ascertained,  the  evi- 
dence should  be  confined  to  the  market  value  at  that  place,  and 
not  extend  to  the  value  in  other  markets."  But  if  there  were  no 
sales  there,  evidence  of  the  price  at  places  not  distant,  or  in  other 


'  Harris  t.  Panama  B.  R.  Go.  58  N.  Y.  660.    So  held  in  an  action  against  a 

•  Dana  r.  Fiedler,  12  N.  T.  40,  affi'g  1  E.  D.  Smith,  468. 

•  Cahen  y.  Piatt.  69  I^.  Y.  848,  862 ;  Belden  y.  Nlcolay,  4  E.  D.  Smith,  14. 

•  Dana  v.  Fiedler,  nod  Cahen  y.  Piatt  (above). 

■  Kountz  y.  Eirkpatrick,  12  Penn.  St.  876,  s.  o.  18  Am.  R.  687.  Bnt  the  probable 
effect  OD  prices,  of  throwing  on  the  market  so  large  a  quantity  as  that  contracted  for, 
is  Dot  releyant.    Dana  y.  Fiedler  (above). 

•  Dana  v.  Fiedler  (above). 

^  Bnt  the  motives  and  interest  of  the  parties,  and  other  eircnmstancee  of  the  sale, 
may  of  course  be  inquired  into  and  considered  by  the  jury  in  determining  tbe 
weight  to  be  given  to  such  evidence.    Kingsbury  v.  Moses,  45  N,  H.  222. 

^Tlins  where  sales  of  such  merchandise  withm  two  or  three  weeks  of  the  precise 
day  are  shown  to  have  been  had,  the  market  price  running  through  two  or  three 
months  should  not  be  admitted.  Dana  v.  Fiemer  (above).  On  tbe  oth^r  hand,  in 
the  cnse  of  second-hand  household  goods,  the  price  they  brought  at  auction  within 
three  months  is  relevant  Crounse  v.  Fitch,  1  Abb.  Ct.  App.  Dec.  470.  But  if  any- 
thing occurred  in  the  interim  materially  affecting  the  vatue,  it  is  oompetent  for  the 
adverse  party  to  show  it.    Id. 

•  Kerr  v.  McGulre.  28  N.  Y.  446,  s.  o.  28  How.  Pr.  27. 
"  See  Cahen  v.  Piatt.  69  N.  Y.  348. 

1*  Id.,  and  cases  cited.  Except  when  proper  aa  oorroborttciye.  Gordon  T.  Bowvn^ 
16  Penn.  St.  226. 
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eontrolling  markets  may  be  given,  not  for  the  purpose  of  estab- 
lishing the  market  price  of  such  other  place,  but  for  the  purpose 
of  showing  indirectly,  in  the  absence  of  direct  evidence,  the 
market  price  at  the  place  of  delivery ;  ^  and  hence,  in  connection 
with  market  value  at  other  places,  evidence  of  the  expense  of 
transportation  between  such  places  is  relevant.'  Upon  tne  same 
principle,  if  the  plaintifPs  proof  of  market  value  at  the  precise 
place  IS  uncertain,  evidence  of  the  market  value  in  an  adjoining 
town  easily  and  speedily  reached,  is  competent'.' 

The  market  value  at  a  given  time  and  place  may  be  proved 
by  evidence  of  actual  sales  then  and  there  of  merchandise  of  the 
same  quality ;  ^  and  a  single  sale '  is  relevant  and  admissible  in 
the  absence  of  better  evidence,  but  not  always  alone  sufficient  to 
establish  the  market  value.'  For  the  purpose  of  proving  the 
rates  of  a  foreign  market,  statements  and  declarations  of  strangers 
to  the  action,  engaged  in  that  market,  and  made  in  the  ordinary 
course  of  their  business — ^for  example,  merchants'  letters  offer- 
ing their  goods  at  a  price — are  competent  evidence  of  the  market 
value  at  the  time  the  declaration  was  made,  without  proof  of  the 
death  of  the  declarant  J 

22.  Prices  current] — ^The  price  list  or  price  current  issued  by 
a  merchant  or  his  agent  in  the  ordinary  course  of  business,'  or 
corrected  by  him  for  a  newspaper,'  is  competent  evidence  of 
market  valae  as  against  himselt.  In  the  absence  of  better  avail- 
able evideuce,  regular  prices  current  or  market  reports,  published 
in  course,  in  a  commercial  journal  pursuant  to  the  professional 
duty  of  the  journalist  to  ascertain  constantly  from  those  engaged 
in  the  market  the  actual  current  rates,  and  tabulate  and  publish 
them  for  the  information  and  guidance  of  the  commercial  world, 
are  com^tent  prima  J^acie  eviaence  of  the  contemporaneous  mar- 
ket price,  on  production  of  the  newspaper  or  file,  preliminary 
prooi  of  these  conditions,  and  of  the  identity  of  the  paper,  being 
given.*'  Without  some  extrinsic  evidence  of  the  sources  of  the 
information,  or  the  mode  in  which  the  prices  current  were  made 
up,  the  publication  is  incompetent.^ 


1  Id,  and  caBes  cited;  Harris  r.  Panama  R.  R.  Co.  58  N.  Y.  660. 

*  Wemple  t.  Stewart,  22  Barb.  164,  and  cases  cited, 
s  Siegbert  v.  Stiles,  89  Wis.  688. 

*  Bee  Lawton  t.  Chase,  108  Mass.  28R.    Compare  Roe  y.  Hanson,  6  Lans.  804. 
GUI  ▼.  McNamee,  42  N.  Y.  46  ;  Dixon  y.  Bnck,  4  Barb.  70. 

»  See  Croonse  y.  Fitch,  1  Abb.  Ct  App.  Dec.  476. 

<  Graham  y.  Maitland.  6  Abb.  Pr.  N.  S.  827,  s.  o.  87  How.  Pr.  807;  1  Sweeny,  140. 

^  Fennerstein's  Champagne,  8  Wall.  149 ;  1  GreenL  £y.  §  120. 

*  CIiquot'8  Champogne,  8  Wall.  140. 
'  Heokle  y.  Smith,  21  HI.  238. 

»  Whelan  v.  Lynch,  60  N.  Y.  469,  474 ;  1  Whart.  Ey.  638,  §  674.  So  on  the 
qnestion  of  what  was  the  market  yalue,  in  France,  oF  the  ehampas^ne  of  a  particnlar 
maker,  the  price  current  of  another  maker,  prepared  and  fomishi'd  there  in  the  usual 
course  of  business,  is  relevant,  and  its  effect,  in  connection  with  other  evidence  of 
yalne,  is  a  qnestion  for  the  jury.    Cliquof  s  Champagne,  8  Wall.  114. 

"  Wiielan  y.  Lynch  (above]). 
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A  witness  cannot  testify  to  value  or  market  price  whose 
knowledge  is  derived  merely  from  examining  newspaper  prices 
cnrrent/  But  if  the  witness  has  a  knowledge  of  the  value  from 
other  proper  sources,  it  is  no  objection  to  his  testimony  that  it  is 
based  m  part  upon  such  prices  current,*  or  even  upon  letters  and 
invoices  received  by  him  m  the  usual  course  of  his  business.' 

28.  Opinions  of  witnesses  as  to  quality  and  value.'] — Ques- 
tions of  value  are  subject  to  the  general  rule  that  in  matters  re- 
quiring special  experience  or  knowledge,*  not  presumably  pos- 
sessed by  all  the  jurors,  a  witness  shown  to  be  peculiarly  qualified 
by  such  experience  or  knowledge  may  testify  to  his  opinion"  on 
a  question  of  fact ;  and  a  witness  who  has  euch  experience  or  knowl- 
edge with  reference  to  the  value  of  things  of  tne  kind  of  that  in 
question* — such  as  a  dealer,'  salesman,*  or  book-keeper*  in  the 
trade — may  express  his  opinion  of  values  of  things  of  the  same 
class  as  that  in  question,  even  though  he  has  not  seen  the  partic- 
ular thing  itself.  But  a  witness  having  only  the  ordinary  expe- 
rience of  life,  and  none  in  the  business  in  wnich  the  articles  are 
dealt  in,^*  or  made  or  used,^^  and  not  having  bought  or  sold,  and 
having  no  special  means  of  information  as  to  market  rates,"  is  not 
qualified.  The  mere  fact  that  he  has  once  bought  or  sold  the 
very  article  in  question  does  not  necessarily  (^^ualify  him  to  ex- 
press an  opinion  on  its  value ;  although  the  price  he  paid  or  re- 
ceived  may  be  competent  evidence  » 


'  Harris  t.  Ely,  Seld.  Notes,  No.  1,  86,  s.  c.  1  Lit.  Law  Maj?.  146. 

*  Whitney  y.  Thacher,  117  Mass.  627.  Compare  Sisson  y.  Cleyelaod  A  Toledo  R. 
R.  Co.  14  Mich.  489;  ClevelaDd  <fc  Toledo  R.  R.  Co.  y.  Perkins,  17  Id.  296 ;  Laurent 
T.  Yauf^han,  SO  Vt.  90. 

*  Alfonso  y.  United  States,  2  Story,  421. 

^  For  instance,  an  ordinary  witness  may  testify  to  the  fact  that  plants  were  dead ; 
an  expert,  to  his  opinion  as  to  what  killed  them.    Htone  y.  Frost,  6  Lans.  440. 

*  It  is  no  objection  to  receiying  the  opinion,  that  the  witness  is  a  party  testifying 
in  his  own  behalf.    Dickenson  y.  Fitchbargh,  18  Gray,  646,  666. 

*  aark  y.  Baird,  9  N.  Y.  188, 196.    • 

^  Bush  y.  Westchester  Fire  Ins.  Co.  2  Snpm.  Ct.  (T.  A  C.)  629. 
•Id. 

*  Kerr  y.  McGnire,  28  N.  Y.  446,  s.  o.  28  How.  Pr.  27. 

10  Teerpenning  y.  Com  Ezeh.  Ins.  Co.  48  N.  Y.  279 ;  Bnsh  y.  Westchester  Ftie 
Ins.  Co.  (aboye). 

»  Winter  y.  Burt,  81  Ala.  88. 

»«  See  Whelan  y.  Lynch,  60  N.  Y.  469. 

"  Compare  Chamboyet  y.  Cagney,  86  Super.  Ct.  (J.  S  S.)  474, 489 ;  Smith  y.  HUI, 
22  Barb.  666;  Watson  y.  Bauer,  4  Abb.  Pr.  N.  S.  273.  There  is  much  difference  of 
opinion  and  practice  in  reference  to  the  degree  of  knowledge  or  experience  which 
will  qualify  the  witness.  Some  anomalous  ruliofs  are  seen  to  be  ill-considered  wlion 
it  is  remembered,  that  if  the  question  is  not  on  the  quality  of  the  article,  but  on  the 
yalue  of  articles  of  a  given  quality,  conversance  with  the  market  rates  is  the  qualifi* 
cation ;  if  there  is  no  regular  market  value,  conversance  with  other  things  of  the  kind, 
and  their  uses,  fitness,  or  cost,  is  the  qualification ;  while,  on  the  other  hand,  if  the 


particular  thing 

ness,  who  has  in  common  with  the  jury  only  an  ordinary  knowledge  of  values,  may 
by  reason  of  his  inspection  of  a  particular  thing  which  ordinary  knowledge  enables 
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To  testify  to  the  quality  of  a  particular  thinq  it  is  presump- 
tively enougn  that  the  witness  has  long  been  a  maker  of  or  dealer 
in  such  articles,  or  otherwise  so  engaged  as  to  be  practically  far 
miliar  with  the  qualities  involved  in  the  inquiry,*  even  though  he 
does  not  know  the  market  prices ; '  but  he  must  have  seen  the 
thing  within  a  reasonable  time  of  the  date  to  which  evidence  of 
value  is  to  be  addressed,  a  limit  varying  in  the  judicial  discretion 
of  the  court,  according  to  the  permanent  or  perishable  character 
of  the  thing ; '  and  in  case  of  a  varied  lot  of  merchandise,  the  wit- 
ness must  nave  made  a  sufficient  examination  in  detail  to  speak 
specifically  of  the  various  parcels  or  grades/ 

After  the  qualities  or  grade  on  which  value  depends  have 
been  proven,  a  witness  qualified  by  special  experience  or  knowl- 
edge to  testify  to  the  intrinsic  value  of  the  particular  article,'^  or 
to  the  market  price  of  such  articles,  (as  the  case  may  require),  may 
testify  to  its  value,  although  he  has  not  seen  the  article.*  Such 
testimony  may  be  founded  on  the  witness  having  heard  or  read 
all  the  testimony  which  has  been  given  by  the  party  on  the  facts 
of  quality,  grade,  etc.,  on  which  value  or  price  depends ;  in  which 
case  the  question  may  be :  '^  Assimiing  that  the  goods  were  as 
described  Dy  plaintiff  [or  other  testimony  heard  or  read  by  the 
witness],  what  were  they  worth  ? "  "^  Or  it  may  be  called  forth  by 
an  hypothetical  auestion,  embracing  all  the  same  facts  which  may 
fairly  be  assumea  to  be  sufficiently  in  evidence.® 

A  witness  to  market  values  must  be  shown  to  be  conversant 
with  prices  at  the  market  in  question,'  but  he  need  not  be  a  resi- 
dent there.*®  His  testimony  is  not  necessarily  made  incompetent 
by  the  fact  that  his  knowledge  of  sales  and  prices  was  derived 
from  inquiry  in  the  trade,**  or  by  examinatation  of  invoices  and  ao- 


one  to  value,  be  eompetent  to  express  his  opinion  of  its  yalne  as  the  direct  and  nsta- 
ral  way  of  describing  bis  jads:ment  of  its  parade  and  condition.  In  this  point  of  viev 
Smith  V.  Hill  and  Watson  v.  Baner  are  sounder  fi^uldes  than  Cham  bo  vet  v.  Cagney 
(all  above  cited),  and  the  ruling  iu  Nickley  v.  Thomas,  22  Barb.  6ft2,  more  satisfao- 
tory  than  Low  v.  Conn.  Aa  R.  R.  Co.  45  N.  H.  870,  §  1.  See  paragraphs  20  and  21. 
1  Hoe  V.  Sanborn,  86  N.  T.  98,  s.  o.  3  Abb.  Pr.  N.  &  189;  85  How.  Pr.  197;  Jef- 
fersonTille,  Ac  R.  R.  Co.  v.  Lanahan,  27  Ind.  171. 

*  See  Beecher  v.  Denni^ton,  13  Gray,  864. 

■  See  Judson  v.  Easton,  58  N.  Y.  664,  affi*g  1  Supm.  Ct.  (T.  A  C.)  698. 
^  Brown  v.  Elliott,  4  Dalv,  829,  888,  and  cases  cited. 

*  Sturm  V.  WillUms,  88  Super.  Ct.  (J.  <b  S.)  823,  844. 

*  Mish  T.  Wood,  84  Penn.  St  451 ;  Orr  v.  Mayor,  Ac.  of  N.  Y.  64  Barb.  106 ;  and 
see  Draper  v.  Saxton,  118  Maa^  428.  Contra,  where  the  matter  is  not  one  for  export 
testimony.  Hoolc  v.  Stowell,  80  Geo.  418,  422;  Board  v.  Kirk,  11  N.  H.  897;  and 
see  Son&rlin  v.  Wyman,  1  Supm.  Ct.  (T.  AC.)  adden.  17.  It  is  not  error  to  allow 
the  expert  who  is  familiar  with  the  particular  thing  to  designate  t>^e  similar  article 
he  has  known  sold  in  general  terms,  as  "like"  the  thin?  in  controversy,  instead  of 
describing  it  and  leaving  the  jury  to  judge  of  its  similarity.  Haohett  v.  Boston,  Aa 
a  R.  Co.  86  N.  H.  890,  898. 

*  See  McCollum  v.  Seward,  62  N.  Y.  816. 

*  See  Jackson  v.  N.  Y.  Central  R.  R.  Co.  2  Supm.  Ct.  (T.  A  C.)  663. 

*  Greeley  v.  Stllson.  27  Mich.  163 ;  but  compare  Lawton  v.  Chase,  108  Mass.  238. 
"  Alfonso  V.  United  States,  2  Storv,  421. 

'1  Lush  y.  Druse,  4  Wend.  813;  CliquoVs  Champagne,  8  WalL  148. 
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conntfi ;  ^  nor  b j  the  fact  that  his  general  eimerienoe  and  knowl* 
edge  is  not  aided  by  knowledge  of  sales  on  the  very  day  in  qnee- 
tion ;'  nor  is  it  made  incompetent  by  the  fact  that  his  knowledge 
of  market  value  is  derived  mostly  from  sales  on  credit,  for  by 
cross-examination  the  difference  in  price  between  cash  and  credit 
sales  may  be  ascertained.'  In  cases  where  there  is  a  market  valne, 
the  nsnal  mode  of  proving  it  is  by  a  general  question  as  to  value 
or  price  at  the  particular  time  and  place,  without  reference  to 
actual  sales ;  but  in  such  cases  inquiries  as  to  particular  sales  are 
admitted  on  cross-examination,  and  for  the  purpose  of  testing  the 
accuracy  and  extent  of  the  witness'  knowledge.* 

24.  Time  far  performance  or  paymenf] — ^If  the  time  for  de- 
livery or  payment  is  fixed  by  the  terms  of  the  writing,  evidence 
of  a  contemporaneous  oral  stipulation  for  a  different  time  is  in- 
competent.** If  by  not  designating  any  time  in  their  writing,  the 
parties  have  made  a  contract  which  by  implication  of  law  ^ows 
a  reasonable  time,  oral  evidence  of  a  contemporaneous  stipulation 
fixing  a  date  is  incompetent ;  *  but  the  circumstances  and  conver- 
sations of  the  parties  at  the  time  the  contract  was  entered  into 
may  be  proved  for  the  purpose  of  showing  what  they  regarded 
as  a  reasonable  time.''  Upon  the  same  principle  if  the  writing 
names  no  place  of  delivery,  the  law  fixes  it,  and  oral  evidence  of  a 
contemporaneous  stipulation  for  a  different  place  is  incompetent.' 
So  if  the  terms  of  the  writing  contemplate  a  single  quantity  or 
delivery,  oral  evidence  is  not  competent  to  show  a  contempora- 
neous understanding  of  the  parties  that  on  successive  delivery  in 
parcels  payment  should  be  made  for  each  parcel  as  delivered.*  So 
if  the  writing  calls  for  delivery  of  a  specified  quantity  of  mer^ 
chandise  in  a  month  or  year,  or  in  each  of  several  successive  periods 
without  other  limitation,  extrinsic  evidence  is  not  competent  to 
show  that  it  was  intended  by  the  parties  that  the  delivery  within 
any  period  should  be  regulated  in  time  and  quantity  by  the  exi- 
gencies of  the  purchasers  business.^® 

Upon  the  question  whether  the  sale  was  entire,  the  circumstance 


>  Alfonso  T.  United  States,  2  Story,  421. 

*  Norman  v.  Dsley,  22  Wise.  21 ;  Belden  v.  Nicolny,  4  E.  D.  Smith,  14. 

*  Jadson  y.  Easton,  58  K.  T.  664,  affi'g  1  Supm  Ct.  (T.  A  C.)  698.  See  as  to  sales 
in  exchange  for  things  in  action,  or  at  an  inflated  estimate,  Sturm  v.  Williams,  88 
Sopm.  Ct  (J.  &  S.)  828. 

*  Dima  y.  Fiedler,  1  E.  D.  Smith,  468,  474.    Compare  paragraph  21  (aboy  ). 

'  Parol  eridence  that  by  the  cnstom  of  merchants,  the  words  "  to  arrive  by  the 
16th  of  Nov.'*  meant  "  delirerable  on  or  before  the  15th  of  Nov."  held  incompetent. 
Btigers  y.  Woodruff,  23  Ohio  St  632,  s.  o.  13  Am.  R.  276;  see  also  Stewart  v. 
Sender,  4  Zab.  N.  J.  96. 

<  Greaves  v.  Ashlin,  8  Camp.  426 ;  Halliley  y.  Nicholson,  1  Price,  404 ;  Cocker 
T.  Franklin  Hemp  A  Flax  Manof  Co.  8  Sumn.  630. 

^  Cocker  v.  Franklin  Hemp,  Ac.  Co.  (above). 

*  La  Farge  y.  Rickert,  6  Wend.  187,  and  cases  cited. 

*  Baker  y.  Higgins,  21  K.  Y.  897.  Compare  Wlnne  y.  McDonalJ,  89  Id.  £88; 
Oanit  V.  Brown,  48  N.  H.  183,  s.  o.  2  Am.  R.  2ia 

"  CurtXsB  y.  HoweU,  89  N.  Y.  211. 
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that  the  bargains,  thongh  for  different  lots  of  the  same  kind  of 
property,  Ijin^  at  different  places,  were  all  made  on  the  same 
day,  is  entitled  to  some  weignt.^  So  is  the  fact  that  all  were  in- 
dnded  in  one  bill.^ 

Where  the  contract  omits  to  fix  any  time  for  payment,  the 
presumption  is  that  the  delivery  and  payment  are  to  be  concur- 
rent acts.^  If  a  sale  on  credit  is  proved,  evidence  of  a  usage  to 
give  notes  is  competent,  and  if  knowledge  of  it  may  be  imputed 
to  defendant,  it  will  be  presumed*  that  the  parties  contracted 
with  reference  to  such  usage,  there  being  nothing  in  the  contract 
to  the  contrarv.^    If  a  term  of  credit,  or  payment  in  negotiable 

Saper,  or  the  like,  was  agreed  for,  the  seller  may  recover  imme- 
iately,  re^^dless  of  the  stipulation,  on  proof  that  the  defend- 
ant, on  bemg  requested  to  pay  the  amount  due,  or  give  his  notes 
at  long  periods,  or  make  some  arrangement  in  reference  to  the 
debt,  absolutely  refused  to  perform,"  or  that  defendant  induced 
plaintiff  to  give  the  credit  by  fraud.* 

25.  Conditions  and  loarranties,'] — Where  the  obligations 
are  concurrent,  either  who  seeks  to  enforce  the  obligation  of  the 
other  must  prove  performance  of  his  own,  or  an  offer  to  per- 
form.'' But  under  a  stipulation  to  do  an  act  if  caUed  for,  or  wnen 
or  as  directed  by  the  otner,  the  burden  is  on  the  latter  to  prove 
that  he  called  for  or  directed  the  act.*  Where  there  is  a  com- 
plete actual  delivery  of  goods  sold  on  a  condition,  the  burden  is 
on  him  who  claims  that  the  condition  was  not  waived  by  delivery, 
of  showing  that  fact.*  If  plaintiff's  evidence  shows  a  warranty 
he  must  also  show  that  the  thing  corresponded  to  it,  or  that  de- 
fendant,  by  failing  seasonably  to  object,  or  otherwise,  waived  it. 
The  mode  of  this  proof  is  stated  in  connection  with  warranties. 

26.  Options.] — It  is  not  competent  for  one  sued  upon  his 
written  contract,  to  show  a  parol  agreement  made  prior  or  con- 
temporaneously with  it,  that  he  might  countennand  it  subse- 
quently if  he  chose,  and  that  he  did  so.  Parol  evidence  that  the 
commencement  of  the  obli^tion  was  suspended,  might  be  received, 
that  is  to  say,  of  a  condition  precedent,  but  not  of  a  defeasance 
or  condition  subsequent.^    But  a  mere  memorandum,  unsigned, 

*  BiggB  v.  WhUldiig,  25  Eng.  L.  A  £q.  267  (compare  Swift  t.  Opdyke,  48  BarK 
274). 

•  Id.    Compare  Gardner  y.  Clark,  21  N.  Y.  899 ;  Monnt  y.  Lyon,  49  N.  Y:  652. 

*  Tipyton  y.  Feitner,  20  N.  Y.  428.  Otherwisp,  perhapj  where  the  seller  does  not 
undertake  to  deliver,  aa  in  a  contract  for  eand  to  be  ezcayated  and  carried  away 
witliin  n  year.    Brehen  v.  (yDonnell,  84  N.  J.  Law,  408. 

*  Salmon  Falls  Mannf.  Co.  y.  Goddard,  14  How.  U.  S.  446. 

*  Lee  v.  Decker,  6  Abb.  Pr.  N.  S.  892 ;  Wills  v.  Simmonds,  8  Hun,  189,  and  cases 
cited;  Hochster  y.  De  La  Tour,  2  Ell.  A  B.  678.    And  see  Snoot's  case,  15  Wall.  86. 

•  Weigand  y.  Sichel,  4  Abb.  Ct.  App.  Dec.  692,  affi'g  84  Barb.  84 ;  Roth  y.  Pal- 
mer, 27  Barb.  652,  and  cases  dted. 

f  Dunhiim  y.  Pettee,  8  N.  Y.  608. 

•  HoUister  v.  Bender,  1  Hill,  160 ;  West  y.  Newton,  1  Duer,  277. 

•  Smith  y.  Lynes,  6  N.  Y.  41,  rev*g  8  Sandf.  208. 

^  Wemple  y.  Knopf,  15  Minn.  440,  a.  o.  2  Am.  B.  147. 
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though  indicating  a  sale,  may  be  explained  bj  parol  evidence 
that  it  was  a  sale  on  return,  or  a  delivery  to  an  agent  to  seil.^ 
Not  so  of  a  written  contract.*  But  under  an  optional  contract, 
for  which  writing  is  required,  the  option  may  be  exercised  by 
parol  notice.*  An  optional  contract  for  future  sale  is  not  pre- 
sumed to  be  a  gaming  contract,  but  the  burden  is  on  him  who 
impeaches  it  to  show  the  illegal  intent/ 

27.  Subsequent  modification.'] — At  common  law,  the  fact  that 
the  contract  was  in  writing-  does  not  exclude  oral  evidence  of  a 
subsequent  modification,  if  the  instrument  was  not  under  seal ; ' 
and  even  if  under  seal,  a  subsequent  waiver  of  a  stipulation  as  to 
time  may  be  proven  as  an  estoppel.*  If  the  statute  of  frauds 
requires  a  writing,  the  modification  sought  to  be  proved  must  be 
evidenced  by  writing  as  well  as  the  original  contract.^  A  party 
alleging  a  modification  of  a  written  agreement  to  have  been  made 
by  conduct  on  the  other  side  amounting  to  a  substitution  of 
another  arrangement,  must  clearly  show  not  only  his  own  under- 
standing as  to  the  new  terms,  but  that  the  other  party  had  the 
same  understanding.* 

28.  Delivery  or  qffer.l — In  an  action  by  a  seller  of  goods  sold 
to  be  paid  for  on  deuvery,  plaintiff  must  prove,  not  only  that 
the  buyer  failed  to  pay,  but  that  he  himself  offered  to  deliver  the 
goods.  The  obligations  of  the  parties  to  such  a  conti'act  being 
concurrent,  whichever  one  seeks  to  enforce  it  must  show  a  tender 
of  performance  on  his  part.  Until  that  be  shown,  he  is  himself 
in  oef ault,*  If  he  proves  a  delivery  at  the  place  agi'eed,  and  that 
there  remained  nothing  further  for  him  to  do,  he  need  not  show 
an  acceptance  by  the  buyer,^*  unless  the  order  or  contract  was 
not  strictly  complied  with  by  plaintiff,^ 

Delivery  may  be  proved  by  evidence  of  an  admission  by  the 
buyer  of  the  correctness  of  tne  account  against  him,  there  being 
no  dispute  on  the  trial  as  to  the  amount ;  ^  and  from  evidence  that 

*  Errico  y.  Brand,  9  Hud,  664. 

^  >iar8h  y.  Wickham,  H  Johns.  167;  and  see  Depew  y.  Eeyser,  8  Doer,  886. 
•Brown  v.  Hall,  6  JLans.  177. 

*  Story  y.  Solomon,  71  N.  Y.  420,  affi'g  6  Daly,  881. 

*  Benj.  on  S.  §  216. 

*  Hadden  y.  Dimmick,  16  Abb.  Pr.  N.  S.  140 ;  Fleming  y.  GUbert^  8  Johniw  528; 
Townsend  y.  Empire  Stone  DreBsing  Co.  6  Dner,  208. 

*  Hickman  y.  Haynes,  L.  R.  10  C.  P.  698,  606,  8.  o.  14  Moak's  Eng.  447,  468 ; 
Swain  y.  Semens,  9  Wall.  271,  and  cases  citod.  Contra,  Cnmmings  v.  Arnold,  6  Mete. 
486 ;  Gault  y.  Brown,  48  N.  H.  188 ;  and  see  Benj.  on  S.  g  216,  and  notes.  On  the 
ground  that  the  terms  of  a  sealed  afn'eement  cannot  be  yaried  by  a  subsequent 
parol  contract,  so  as  to  anthorize  a  suit  on  the  sealed  asreement,  which  snit  ^itbont 
the  parol  contract,  could  not  be  sustained ;  it  has  been  held  that  the  existence  of  the 
sealed  agreement,  in  such  a  case,  is  no  bar  to  a  suit  on  the  parol  contract.  Sinard 
V.  Patterson,  8  Blackf.  363,  867. 

*  Utley  V.  Donaldson,  94  U.  S.  48,  and  cases  cited. 

*  Dunham  y.  Pettee,  8  N.  Y.  4  Seld.  608 ;  4  E.  D.  Smith,  60a 
i<>  Nichols  y.  Morse,  100  Mass.  628. 

"  Coming  y.  Colt,  6  Wend.  268. 

"  N.  Y.  Ice  Co.  y.  Parker,  21  How.  Pr.  802. 
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he  denied  having  received  part  of  the  goods,  it  maj  be  inferred 
that  he  received  the  other  articles  mentioned  in  the  bill ;  ^  and 
his  admission  that  he  had  had  the  goods,  is  sufficient  evidence  of 
delivery,  to  so  to  the  jnry,  though  it  appear  they  were,  in 
fact,  delivered  to  another  person,'  especially  if  by  his  authority.' 
So  his  promise  to  pay  a  draft  which  had  been  drawn  on  him  for 
the  price  of  the  goods  is,  with  other  evidence  tending  to  show 
delivery,  competent  evidence  of  delivery.*  An  order  drawn  by 
defendant  for  the  delivery  of  the  goods  to  the  bearer,  or  to  a  per- 
son shown  to  have  had  possession  of  the  order,  is,  when  pro- 
duced from  the  possession  of  the  drawee,  and  its  execution  proved, 
prima  facie  evidence  that  he  delivered  the  goods.*  If  the 
order  is  in  favor  of  a  specified  person,  the  receipt  of  such  person 
is  competent  against  the  drawer,*  Delivery  cannot  be  maae  out 
by  proof  of  a  usage  to  treat  as  a  delivery  that  which  is  not  in 
law  a  delivery.'  Delivery  if  shown  is  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  be  in  fumllment  of  the  contract ; 
but  evidence  is  competent  that  it  was  made  for  the  purpose  of 
allowing  examination  of  the  goods,  and  in  such  case,  evidence 
that  this  was  the  usual  course  of  dealing  is  competent,  though  it' 
would  not  be,  in  the  absence  of  anything  else  to  qualify  legal 
effect  of  a  delivery.*  If  the  circumstances  relied  on  as  constitut- 
ing delivery  or  acceptance  are  equivocal,  the  person  who  per- 
formed either  act  may  testify  to  his  intent  in  doing  it.* 

Evidence  of  discrepancy  in  size  or  weights  of  packages  is  met 
by  showing  that  the  buyer  waived  it  by  receiving  them  with 
knowledge.^*  If  the  sale  was  subject  to  inspection  of  a  third  per- 
son, there  should  be  evidence  of  his  determination,^  and  in  the 
form  contemplated  by  the  contract ;  but  this  may  be  dispensed 
with  by  a  waiver.^  Inspection  duly  had  under  such  a  contract  is 
conclusive." 

29.  Delivery  through  carrier.'] — ^Evidence  of  the  shipping 
of  goods  ordered  by  defendants,  and  the  mailing  of  the  bills  of 
lading  to  defendants,  and  that  the  biUs  were  not  returned,  and 
that  at  the  terminus  the  carrier's  servant  delivered  merchandise 


*  Power  r.  Root,  8  E.  D.  Smith,  70. 

*  Griffin  y.  Keith,  1  HUt  68. 

*  Monroe  y.  Hoff,  6  Den.  860. 

*  Patterson  y.  Stettaner,  40  Super.  Ct.  (J.  A  S.)  64. 

*  Alyord  y.  Baker,  9  Wend.  823.  Contra,  Blount  y.  Starkey,  1  TayL  N.  C.  110, 
a.  0.  2  Hayw.  76. 

*  Rawson  y.  Adams,  17  Johns.  130, 

^  Suydam  y.  Clark,  2  Snndf.  188 ;  and  see  Smith  y.  Lynes,  8  Id.  203 ;  6  N.  Y.  41. 
'Haskins  y.  Warren,  116  Mam.  614. 

*Hale  y  Taylor,  46  N.  H.  406:  Southwestern  R.  R.  Co.  r.  Rowun,  48  Gtoo.  411. 
Compare  Folsom  y.  Batchelder,  2  Fost  (N.  H.)  47. 

»»  Fitch  y.  Carpentei;,  40  Barb.  40. 

"  Me  Andrews  y.  Santee,  7  Abb.  Pr.  N.  S.  408,  a.  o.  67  Barb.  198 ;  Stephens  y. 
Santee.  49  N.  T.    86,  rey'g  61  Barb.  682. 

"  Clinton  v.  Brown,  41  Barb.  226 ;  Gillespie  y.  Carpenter,  1  Robt  66,  s.  o.  25 
How.  Pr.  208;  Delafield  y.  De  Grauw,  9  Boew.  1 ;  1  Abb.  Ct.  App.  Dec.  600. 

"  Seyercool  y.  Farewell,  17  Mich.  808.  Otherwise  of  mere  official  inspection. 
Clintaman  y.  Northrop,  8  Cow.  46;  Williams  y.  Merle,  41  Wend.  80. 
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finch  as  is  described,  to  defendants,  and  that  thej  paid  the  freight 
bills  without  objection,  is  prima  faoie^  and,  if  unexplained,  suf- 
ficient evidence  of  delivery.^  If  the  seller  sent  the  goods  in  a 
manner  directed  by  the  buyer,  his  mistake  in  addressmg  them 
will  not  defeat  his  ri^ht  to  recover,  unless  there  be  some  evidence 
that  the  loss  was  attributed  to  the  error ;  in  other  words,  that  the 
error  was  material.^  If  the  mode  of  transportation  was  not  fixed 
by  the  contract,  evidence  of  usage  is  competent  on  the  question 
of  the  dutv  of  the  seller  in  respect  to  taking  and  forwarding  a 
biU  of  lading.* 

30.  Tender!] — An  averment  of  tender  (when  it  is  an  act  in  pais, 
not  part  of  the  contract)  simnlj  affirms  that  the  party  had  done 
all  in  his  power,  toward  fulfilling  his  obligation  ;  and  under  this 
averment,  proof  that  the  other  party  had  prevented  or  dispensed 
with  some  of  the  legal  requisites  of  a  formal  tender,  is  admissible.' 
Evidence  that  the  person  making  the  tender  found  at  the  place  of 
business  of  the  other  party  a  person  answering  to  the  name,  who 
said  he  was  the  man,  and  admitted  the  contract  to  be  his,  but  re- 
fused to  pay  the  money,  is  competent  to  go  to  a  jury  upon  the  ques- 
tion of  identity,  and  sufficient  to  uphold  a  verdict  in  the  absence  of 
all  evidence  tending  to  raise  any  suspicion  of  mistake  or  collusion." 
Evidence  of  a  refusal  •or  delaration  of  inability,' either  by  the 
buyer®  as  to  receiving  or  paying,  or  by  the  seller*  as  to  delivery, 
made  to  the  other  party  ^  on  his  due  demand,"  dispenses  with 
proof  of  formal  tender. 

31.  PacTcinq  and  freight^ — In  the  absence  of  agreement 
there  is  no  implied  promise  to  pay  for  the  packing  done  for  the 
purpose  of  making  delivery  as  agreed,  even  though  the  goods 
were  put  into  the  buyer's  cases  or  bags."  But  evidence  of  usage 
is  competent  for  the  purpose  of  showing  which  party  is  charge- 
able with  expenses  of  packing,  wrappers  or  cases,  and  freight." 

32.  The  passing  of  the  tiUeJ] — The  question  whether  the  prop- 

1  Cooper  T.  Coates,  21  Wall.  110.  If  delivery  to  the  carrier  is  fall  performance^ 
receipt  by  the  buyer  need  not  be  shown.    62  N.  x .  272. 

*  Garretson  y.  Selby,  31  Iowa,  629,  s.  o.  18  Am.  R.  14. 

*  JohneoD  ▼.  8t«>ddard,  lOOMnse.  306;  Putnam  y.  Tillotson^  IS  Meta  6\1.  Com- 
pare Magmder  t.  Gage,  83  Md.  844. 

*  Holmes  ▼.  Holmes  9  N.  Y.  626,  affi'g  12  Barb.  187.    Compare  6  Dner,  886. 
"  Howard  y.  Holbrook,  9  Bosw.  237,  s.  o.  28  How.  Pr.  64. 

•Dana  v.  Fiedler,  1  E.  D.  Smith,  468. 

'  Wheeler  y.  Garcia,  40  N.  Y.  684,  affi'g  2  Robt  280. 

^  Bung^  Y.  Eoop,  6  Robt.  1. 

*  Wheeler  y.  Garcia  (aboYe). 

*^  Otherwise  of  a  mere  declaration  to  a  stranger.  McDonald  Y.Williams,  1  Hilt.  866. 

"  Wheeler  y.  Garcia  (aboYe).  As  to  a  refusal  deliberately  made  in  anticipation  of 
the  time  for  a  demand,  and  with  intent  that  it  may  be  acted  on,  see  17  Q.  B.  127,  s  a 
16  Jur.  877,  6  Kn<?.  L.  <tE  Eq.  280;  2  El.  <fc  B.  678.  s.  c.  17  Jur.  972,  20  Ens?.  J^  A  Eq. 
167 :  42  N.  Y.  246,  61  Id.  362,  69  Id.  298;  16  Abb.  Pr.  N.  S.  428.  1  Abb.  Now  Caa  98. 

"  Co'e  Y.  Kerr,  20  Vt.  21.     Contra,  Burr  y.  Williams,  28  Ark.  244. 

i>  Robinson  Y.  United  States,  18  Wall.  868 ;  Uowe  y.  Hardy,  106  Mass.  829 :  Beni 
on  S.  §  698.  ^ 
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ertj  had  passed  at  anj  given  time  is  one  of  intention,  which,  if 
not  expressed,  is  to  be  collected  from  all  the  circumstances,  and 
no  single  circumstance  is  necessarily  conclusive  in  all  cases,  but  the 
conclusion  to  be  drawn  must  depend  on  a  balance  of  the  various 
circumstances  on  one  side  and  the  other.^  llie  following  rules 
are  a  guide  in  ascertaining  the  intention : ' 

1.  Where,  by  the  agreement,  the  seller  is  to  do  anything  to  the 
goods  for  the  purpose  of  putting  them  into  that  state  in  which 
me  buyer  is  bound  to  accept  them  (or,  as  it  is  sometimes  worded, 
into  a  deliverable  state),  the  performance  of  these  things  must,  in 
the  absence  of  circumstances  indicating  a  contrary  intention,  be 
taken  to  be  a  condition  precedent  to  the  vesting  oi  the  property .• 

2.  Where  anything  remains  to  be  done  to  the  gooas  for  the 
purpose  of  ascertaining  the  price,  as  by  weighing,  measuring,  or 
testing  the  goods,  where  the  price  is  to  depend  on  the  quality  or 
quantity  oi  the  goods,  the  performance  of  these  things  must 
also  be  a  condition  precedent  to  the  transfer  of  the  property,  al- 
though the  particular  goods  be  ascertained,  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted,* 

3.  Where  the  buyer  is  by  the  contract  bound  to  do  anything 
as  a  consideration,  either  precedent  or  concurrent,  on  which  the 
property  depends,  the  property  will  not  pass  until  the  condition 
oe  lulfined,  even  though  the  goods  may  have  been  actually  deliv- 
ered into  the  possession  of  the  buyer.'' 

4.  The  giving  of  earnest  does  not  pass  the  propertv  in  the 
subject  matter  of  the  sale,  where  the  completed  bargain  if  proved 
in  writing,  or  in  any  other  sufficient  manner,  would  not  have 
equally  altered  the  propertv/ 

On  the  otheif  baud,  if  the  express  contract  or  the  acts  of  the 
parties  manifest  a  clear  intent  to  vest  the  title  immediately  in 
the  buyer,  its  passing  is  not  postponed  by  the  fact  that  the  seller 
undertook  to  make  a  delivery,'  or  procure  necessary  authority  for 
the  shipment,*  or  even  that  there  had  been  no  actual  separation 
of  the  thing  sold  fropi  an  entire  mass  of  which  it  was  part.* 


'  A  fltipTiUtion  for  "  cash  on  bill  of  lading "  would,  in  the  absence  of  other  cir- 
cnmstances,  be  sufficient  evidence  that  title  was  not  to  pass  before  payment;  but 
may  be  coantervailed  by  aoch  circnmstances  as  that  the  goodn  were  packed  in  the 
bover^s  sacks,  that  part  payment  had  been  made  in  earnest,  and  that  tho  go'^ds  were 
deUTerahle  free  on  board.  Ogg  t.  Shnter.  L.  R.  10  C.  P.  159,  s.  o.  1 1  Moak  En?.  316. 

'  See  Benj.  on  S.  285 ;  Blaokb.  on  S.  161 ;  The  Elgee  Cotton  Cases,  22  Wall  180, 
188. 

'  Id. ;  Anderson  t.  Morice,  L.  R.  10  C.  P.  609,  618,  rev'g  11  Eng.  Rep.  252,  s.  c. 
U  Monk's  Eag.  456,  463;  Ganson  y.  MadigRn,  15  Vtw  144. 

^  The  Elgee  Cotton  Cases  (above) ;  and  see  Kein  t.  Tapper,  62  N.  T.  550,  affi'g 
88  Super,  a.  (IJ.  A  S.)  465. 

'  Elgee  Cotton  Cases  (aboTe)L 

*  Terry  t.  Wheeler.  26  N.  T.  620 ;  and  flee  Stiles  t.  Howland,  82  Id.  809 ;  Brad 
ley  T.  Wheeler,  44  N.  T.  496,  affiV  4  Rob.  18. 

"  Waldron  t.  Romaine,  22  N.  Y.  368. 

*  iamberly  t.  Patohin,  19  N.  Y.  880;  Russell  t.  Carriogton,  42  K.  T.  118. 
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On  the  qnestion  of  the  intent  of  the  parties  in  the  acts  pei«> 
formed  by  tnem,  their  declarations,  part  of  the  res  gestcBy  are  com- 
petent,^ and  80  is  the  testimony  of  each  to  his  understanding  at 
the  time  of  the  transaction,  if  such  understanding  does  not  con- 
flict with  law.*  In  the  absence  of  express  proof  of  the  terms  of 
the  contract,  evidence  is  admissible  oi  the  coarse  of  business  in 
former  dealings  between  the  parties,  of  the  same  character,  in  order 
to  show  whether,  in  the  acts  done  xmder  the  sale  in  question,  there 
was  an  intent  to  pass  title.* 

33.  Delivery  to  satisfy  the  statute  of  frauds^ — ^Where  de- 
livery is  relied  on  for  the  purpose  of  proving  a  valid  contract, 
under  the  statute  of  frauas,  in  the  absence  of  a  writing  or  part 
payment,  stricter  proof  may  be  required.  Mere  words  of  delivery, 
though  the  thing  were  present  ana  pointed  out,  will  not  suflSce.* 
The  delivery  oi  a  bill  of  lading  or  other  written  evidence  of 
roperty  and  dominion  is  not  enough,  unless  it  is  shown  or  may 
e  mferred  that  both  parties  intended  that  it  should  pass  the 
roperty.  If  it  was  obtained  from  the  seller  without  intent  on 
is  part  to  deliver  it,"  or  left  with  the  buyer  without  intent  on 
his  part  to  accept  the  goods  thereby,*  the  statute  is  not  satisfied. 
Deliveiy  by  the  seller  to  a  third  person  pursuant  to  the  buyer's 
direction  is  enough,'  unless  the  buyer  had  a  right  of  examination 
before  acceptance,®  and  even  then  is  enough,  if  such  third  person 
was  authorized  by  him  to  accept  so  as  to  conclude  him.® 

Evidence  of  a  delivery  to  a  general  carrier  not  selected  by  the 
buyer  is  not  enough ;  although  it  might  be  if  there  were  a  valid 
contract  otherwise  proved.^®  Evidence  of  delivery  to  a  carrier 
designated  for  the  purpose  by  the  buyer  is  enough,  if  coupled 
with  evidence  that  the  buyer  had  previously  accepted  the  goods," 
or  that  the  carrier  had  express  authority  to  accept  so  as  to  con- 
clude as  to  quality ;  ^  otherwise  not. 

Symbolical  delivery  of  bulky  articles  may  be  proved  by  any 
act  importing  a  surrender  on  one  side  and  acceptance   on  the 


I 
I 


»  See  aark  y.  Rnab,  19  Cal.  898. 

•  Prcscott  y.  Locke,  61  N.  U.  94,  a.  o.  12  Am.  R.  66.  Coxnpare  Foley  y.  Mason, 
6  Md.  37 ;  BcDJ.  on  S.  §218. 

'  Lelar  y.  Brown,  16  Penn.  St.  216.  So  held  in  trespass  for  seising  the  goods  as 
the  sellers.    Compare  Richardb  y.  Millard,  66  N.  Y.  674. 

<  Shindler  y.  Houston,  1  N.  Y.  261. 

»  Brand  y.  Focht,  1  Abb.  Ct.  App.  Dec.  186.  s.  o.  6  Abb.  Pr.  N.  S.  226,  affi'g  6 
Robt.  426 ;  80  How.  Pr.  813. 

•  Quintard  y.  Bacon,  99  Mass.  185;  and  see  Rodgers  y.  Phillips,  40  N.  Y.  619. 
'  Dyer  y.  Forest,  2  Abb.  Pr.  282. 

•  See  Stone  y.  Browning,  61  N.  Y.  211,  pey*g  49  Barb.  244;  again  68  N.  Y. 

•  Allard  y.  Greasert,  61  N.  Y.  1. 

»  Rodgers  y.  Phillips,  40  N.  Y.  619. 

"  Cross  y.  OT>onnen,  44  N.  Y.  661. 

"  Allard  y.  Greasert,  61  N.  Y.  1;  Grimes  ▼.  Van  Vechten,  20  Mich.  410.  DeRv- 
ery  to  carrier,  if  sufficient  ot  common  law,  is  enough  under  a  contract  made  and  to 
be  performed  in  another  State,  unless  the  statute  of  frauds  ( f  that  State  is  preyed  «a 
a  fact     Wilcox  Mlvcr  Plate  Co.  y.  Green,  9  Hun,  847. 
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Other/  such  as  delivering  a  schedule  of  them,*  or  the  keys  of 
the  repository,'  with  that  intent. 

It  is  not  essential  that  a  delivery  to  satisfy  the  statute  be 
shown  to  have  been  contemporaneous  with  the  oral  agreement. 
A  delivery  even  several  months  afterward  may  be  proved.* 

Any  acts  of  the  parties  indicative  of  ownership  by  the  buyer 
may  be  given  in  evidence  by  the  seller  to  show  the  receipt  and 
acceptance  of  the  goods.  Conduct,  acts  and  declarations  are  all 
competent.*  An  attempt  on  the  part  of  the  buyer  in  ffood  faitb, 
immediately  on  receipt  and  exammation  of  the  gooos,  to  com- 
municate to  the  seller  a  message  declining  to  accept,  is  competent 
as  a  part  of  the  res  aestcB^  and  material  as  qualifying  the  act  of 
receiving  and  retaimng  the  goods.*  In  whatever  way  the  fact  is 
proved,  the  evidence  must  show  both  delivery  and  acceptance  of 
the  thing  sold,  or  some  part  of  it,  and  that  they  were  intended 
by  the  parties  to  effect  a  final  and  complete  change  of  property.^ 
Ii  the  circumstances  be  such  that  the  buyer  is  not  finally  pre- 
cluded from  objecting  that  the  goods  do  not  correspond  with  the 
contract,  they  are  not  enough.® 

34.  Part  paytnent  to  satisfi/  the  statute  of  fraufh.l — ^Upon 
the  same  principles  mere  words  of  agreement,  however  effectual 
they  might  be,  independent  of  the  statute,  to  establish  an  accord 
and  satisfaction  or  payment  by  application  of  indebtedness,  cannot 
satisfy  the  statute.*  There  must  De  an  act  of  payment  or  written 
evidence.^  But  an  actual  payment  made  for  the  purpose  of  bind- 
ing the  parties,  though  not  made  at  the  time  of  the  oral  agree- 
ment, is  a  renewal  oi  it,  and  effectual.^ 

85.  Various  rules  admittiyig  documents  otherwise  incompe- 
tent]— There  are  several  principles  of  growing  importance  in 
the  present  state  of  the  law,  under  which  entries  or  memoranda 
which  are  not  in  themselves  competent,  are  admissible  as  auxiliary 
to  oral  testimony. 

86.  Contemporamsous  memoranda,'] — ^When  a  witness  has  tes- 
tified that  he  made  a  memorandum  of  a  transaction  had  in  his 


>  Stanton  t.  SmaU,  8  Sandf.  230. 

•  Dixon  T.  Bnck,  42  Barb.  70. 

»  Parker  v.  Jeryis,  8  Abb.  Ct  App.  Dec.  449 ;  Gray  ▼.  Daris,  10  N.  T.  6  Seld.  286. 
<  McKnight  v.  Dunlop,  6  N.  T.  687. 

*  Where  the  goods  were  liqaora,  and  labels  intended  to  be  pat  on  the  bottles  were 
flold  with  them  as  a  part  of  the  contract: — Held,  the  delivery  and  acceptance)  of  the 
labels  was  eyideiice  to  g>>  to  the  jury  of  acceptance  of  all  under  the  stitute  of  frauds, 
in  connection  with  a  leUer  from  defendants  admitting  the  existence  of  a  contract  and 
implying  that  the  liquors  had  been  sold.    Garfield  y.  Paris,  96  U.  S.  (6  Otto),  657. 

*  Caulkins  t.  Hellman,  47  K.  Y.  449. 

»  Hewes  t.  Jordan,  39  Md,  472,  &  o.  17  Am.  R.  678. 
^Id. 

•  Mattice  ▼.  Allen,  8  Abb.  Ct  App.  Dee.  248,  rev'g  38  Barb.  648. 
"  Brabin  v.  Hyde,  82  N.  Y.  619,  rev'g  80  Barb.  266. 

"  Bissell  V.  Balcom.  89  N.  Y.  275,  rev'g  40  Barb.  98 ;  Allis  T.  Read,  45  N.  Y.  141 
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pTesence,  the  memorandnm  may  be  read  in  evidence,^  if  it  was 
read  to  or  bj  the  parties  and  assented  to  as  embodying  their 
agreement,  or  certain  terms  of  it,  or  if  the  making  of  it  was  part 
of  the  res  gestm  of  an  act  of  the  witness  already  properly  in 
evidence.*  Bnt  if  neither,  the  mere  fact  that  it  was  a  contempor- 
aneous memorandum  does  not  render  it  competent.' 

37.  Memoranda  refreshing  memory.'] — A  witness  whose  re- 
collection is  not  sufficient  to  enable  him  to  answer  a  question  ^ 
may,  notwitlistanding  he  is  under  examination  at  the  time,  refresh 
his  memory  by  referring  to  a  writing  or  other  record  or  docu- 
ment ^  as  a  memorandum,  in  the  following  cases : 

1.  If  the  memorandum  was  made  by  himself  (or  by  another 
person  at  his  dictation),*  at  the  time  of  the  transaction  concerning 
which  he  is  questioned,  or  so  soon  afterward  that  the  judge  con- 
siders it  likely  that  the  transaction  was  at  that  time  fresh  in  his 
memory ;  ^  or  if  made  by  any  other  person,  and  read  by  the  witness 
within  the  same  limits  as  to  time,  and  if,  when  he  read  it,  he  knew 
it  to  be  coiTect.®  If  the  witness  testifies  that  he  knew  the  writing 
to  be  correct  at  the  time  he  made  or  read  it,*  the  competency  of 
testimony  made  by  its  aid  is  not  impaired  by  the  fact  that  he  re- 
lies not  on  his  memory  of  the  fact  itseK,  but  on  his  confidence  in 
the  accuracy  of  the  memorandum.^^ 

A  memorandum  which  is  proper  under  this  rule,  and  is 
used  accordingly,  becomes  competent,  and  may  be  read  as  evidence 
of  the  facts  testified  to  from  it,*^  if  it  be  the  original  entry,  not  a 
copy,^  and  if  the  witness'  memory,  after  being  refreshed,  does 
not  enable  him  to  testify  to  the  facts  without  the  memorandum." 
It  is  not  error,  however,  to  allow  a  copy  made  by  the  witness  from 
his  original  entry,  or  reproduced  by  him  in  substance,  from  mem- 
ory, after  the  loss  of  the  original,  to  be  read  to  the  jury,  not  as 
evidence  of  the  facts  contained  in  it,  as  in  case  of  an  original 
entry,  but  as  a  statement  in  detail  of  what  the  witness  has  testi- 
fied to  directly." 

?  Lathrop  ▼.  Bramball,  64  N.  T.  872. 

*  See  p.  228  of  this  vol. 

»  Flood  V.  MitcheH,  68  N.  T.  507 ;  Moore  v.  Mcacliam,  10  N.  Y.  207. 

*  The  use  of  memoranda  to  refresh  memory  is  confined  to  cases  where  the  wit- 
ness'memory  is  at  fault  without  it.  Tomi?  t.  Catlett,  6  Buer,  487;  Sackeft  y. 
Spencer,  29  Barb.  180.    He  should  be  allowea  time.    Key  t.  Lynn,  4  Litt  8S8,  840. 

*  Any  memorandum  (Ouy  t.  Mead,  22  N.  Y.  462),  even  such  as  his  marks  on  n 
board.  See  Marcly  y.  Shufts,  29  Jf,  Y.  801,  where,  however,  the  memorondam 
oifered  was  excluJed  on  other  grounds. 

*  Filkins  y.  Baker,  0  Lans.  518 ;  or  from  bis  memoranda,  and  subject  to  his  im- 
mediate supervision;  Kromy.  Lory,  1  Hun,  173. 

^  Steph.  Dig!  £y.  Art  136.  *  Id. 

*  Lewis  y.  Ingersoll,  8  Abb.  Ct  App.  Dec.  56 ;  Van  Buren  y.  Cockbum,  14  Barb. 
181. 

i«  Cole  y.  jMsup,  10  N.  Y.  96 ;  9  Barb.  896,  s.  a  10  How.  Pr.  616;  Filkins  r. 
Baker,  6  Lans.  618. 

"  Halsey  v.  Sinsebagh,  15  N.  Y.  485. 

>*  Marcly  v.  Shults,  29  N.  Y.  848 ;  and  see  49  N.  Y.  816. 

"Id.    Id. 

^  MeCormick  y.  TennflylyanU  Central  R.  R,  Co.  49  N.  Y.  816. 
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Hence  in  an  action  for  goods  sold,  a  witness  who  testifies  that 
he  made  correct  original  entries  of  the  transaction,  and  he  has  for- 
gotten the  transaction,  maj  be  shown  his  original  entries,  and  read 
them  as  evidence.^  The  correctness  of  the  entries  may  be  shown 
either  bj  his  testimony  of  his  own  knowledge,  or  his  testimony 
that  lie  entered  correctly  what  others  told  nim,  if  snch  others 
are  produced  and  testify  that  they  gave  him,  correctly,  facts 
withm  their  own  knowledge.* 

2.  Original  memoranda  made  contemporaneonsly  with  the  fact,' 
— ^nsnally  such  as  accounts,  bills  of  parcels,  and  the  like, — ^althoueh 
not  shown  to  have  been  made  by  tne  witness,^  and  copies  or  al>- 
stracts  made  by  him  from  his  inspection  of  such  memoranda,''  may 
be  referred  to  by  him  while  on  the  stand,  if  his  memory,  refreshed 
by  them,  enables  him  to  testify  from  recollection  of  the  original 
facts,  independent  of  his  conndence  in  the  accuracy  of  the  mem- 
oranda.* He  is  not  in  such  case  to  read  from  the  memorandum, 
nor  does  the  memorandum  become  admissible  in  corroboration.^ 

3.  In  cases  requiring  many  details  of  date,  quantity,  &c.,  it  is 
common  practice  to  allow  a  witness  to  consult,  but  not  to  read 
from,  memoranda  made  by  him  of  facts  within  his  own  knowl- 
edge, to  which  he  cannot  speak  in  sufficient  detail  without  such 
aid,  although  the  memoranda  were  made  in  preparation  for  trial. 
But  such  memoranda,  if  not  within  the  preceding  rules,  are  not 
admissible  in  evidence,*  unless  they  are  of  a  character — such  as 
maps,  diagrams  or  tabular  statements — ^reasonably  necessary  to 
render  the  testimony  intelligible,  and  are  proven  to  be  correct. 

An^  thing  referred  to  by  a  witness  to  refresh  memory  must, 
if  required,  be  shown  to  the  adverse  party ;  and  he  may  cross- 
examme  the  witness  thereupon,*  but  is  not  bound  to  put  the  paper 
in  evidence.^* 

'  FhObin  y.  Patrick,  8  Abb.  Ct.  App.  Dec  606 ;  S.  P.  9  Han,  Ml,  and  cases  cited. 
It  is  not  necessary  that  the  memoraDdnm  be  a  formal  aoooant.  Any  record,  however 
rude,  made  to  mark  the  event  or  as  an  aid  to  memory,  may  sorye.  See  Mardy  y. 
Shnlts  (aboye). 

*  Payne  y.  Hodge,  1  Han,  612.  It  has  been  rsoeatly  held  in  Shonr  v.  Van  Dyke, 
10  Hon,  528,  in  eztendon  of  this  rate,  that  a  witness  haying  testified  that  a  quantity, 
which  he  had  now  forgotten,  he  had,  at  the  time  of  deUycry.  reported  correctly  to 
another,  the  other  might  be  caUed  and  testify  what  the  quantity  was  thus  reporte^l ; 
that  is  to  say,  a  bnmau  memory  may  serye  as  a  book  of  original  entries.  So,  where 
a  temporary  memorandam,  made  bv  a  witness  who  had  since  forsrotten  what  w«s 
written,  had  been  destroyed  by  another  witness  who  in  the  ooorse  of  duty  transcribed 
it  in  more  permanent  form,  the  latter  was  permitted  to  produce  his  copy  and  testify 
to  what  he  transcribed.    Adams  y.  People,  8  Hun,  654. 

*  This  contemporaneous  character  is  not  always  strictly  to  be  required. 

«  Sturm  y.  Atlantic  Ins.  Co.  88  Super.  Ct  (J.  d  S.)  286,  296,  818 ;  Huffy.  Ben- 
nett, 6  N.  T.  887. 

*  Howland  y.  Sheriff  WiUetts,  6  SandC  221 ;  and  see  Sturm  y.  Atlantic  Ins.  Co. 
(aboye). 

*  WUde  y.  Hester,  50  Barb.  448. 

^  RufiseU  y.  Hudson  River  R.  R.  Co.  17  N.  Y.  184.    Compare  note  14,  aboye. 

*  Stuart  y.  Binnse,  7  Boew.  195. 

*P«cky.  Lake,  8  Lam.  186;  Steph.  Dig.  Art  187;  TibbetU  y.  Sternberg,  66 
Barb.  201.  ^  Peek  y.  hike  (aboye). 
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88.  Memoranda  made  hy  a  thi/rd  person  in  the  vstuil  course 
of  husineBS^ — An  entry  or  memorandom,  whether  in  a  book  or  in 
any  other  form,^  made  in  the  nsual  course  of  bnsiness,  and  at  or 
about  the  time  of  the  transaction,  by  a  person  not  a  party  to  the 
action,  who  is  shown  to  have  had  means  of  personal  Knowledge' 
of  the  fact  recorded,  is  competent  evidence  of  such  fact ; 

1 .  K  the  person  who  made  it  is  produced,  and  verifies  the 
handwriting  as  his  own,*  and  testifies  that  it  was  so  made,  and 
correct  when  made,  although  he  may  have  no  present  recollection 
whatever  of  the  transaction  ;^  or, 

2.  If  the  person  who  made  it  is  dead,  and  his  signature  or  hand- 
writing is  proved,  and  he  does  not  appear  to  have  had  any  interest 
to  falsify/  If  living,  though  he  be  without  the  jurisdiction,  he 
must  be  produced.* 

It  is  not  necessary  that  the  person  should  have  been  under  an 
absolute  duty  to  make  the  entiy;  it  is  enough  if  it  was  the 
natural  concomitant  of  the  transaction  to  whicn  it  relates,  and 
usually  accompanies  it.* 

89.  Shop  hooJca  and  other  Accounts  of  a  party  offered  in,  his 
ovm  favor, \ — The  statutes  allowing  parties  to  testify  have  revolu- 
tionized the  practice,  by  making  the  party  the  witness  and  allow- 
ing him  commonly  to  use  his  book  as  a  memorandum  to  refresh 
his  memory;''  but  the  rule  admitting  his  account  as  primary 
evidence,  with  certain  preliminary  proof,  is  still  in  force;®  and  it 


1  Liyingston  ▼.  Arnouz,  56  N.  Y.  618.  Not  a  copy.  James  Y.Wharton,  3  McLean,  49S. 

'  Tho  entries  are  not  admissible  under  this  rule  if  made  on  ioformation  received 
from  a  third  person,  a1thooo;h  communicated  by  him  in  the  course  of  duty ;  Thomas 
y.  Price,  80  Md.  488;  White  t.  Wilkinson,  13  La  Ann.  359;  even  though  the  person 
who  made  the  entry  testify  that  his  informant  (not  shown  to  be  deceased)  saw  and 
corrected  it.  In  such  case  the  latter  should  be  produced.  See  Gould  v.  Conway.  59 
Barb.  856;  Chenango  Bridge  Co.  t.  Lewis,  68  Id.  111.  The  informant  not  hay- 
ing adopted  the  entry  as  his  own,  the  mere  fact  that  he  is  dead  does  not  admit  the 
entry  made  by  the  witness  on  his  information.  Brain  y.  Price,  11  Mees  &  W.  ^73. 
As  to  the  effect  of  ignorance  of  >  some  of  the  entries,  see  Burke  y.  Wolfe,  88  Super. 
Ct.  (J.  A  S.)  263. 

»  Gilchrist  y.  Brooklyn  Grocer^  Asso.  59  N.  T.  499. 

«  Price  y.  Torrington,  Salk,  286,  a.  o.  1  Smith's  L.  C.  890 ;  Merrill  y.  Ithaca,  &c,  R. 
K.  Co.  16  Wend.  586.  The  rule  applies,  although  the  entries  were  only  of  eadi  order 
.in  gross,  without  stating  the  items.    Gilbert  y.  Sage,  67  N.  Y.  639,  affi'g  5  Lans.  287. 

^  Ocean  Kat.  Bank  y.  Carll,  56  K.  T.,  440 ;  again,  9  Hun,  239,  and  cases  cited. 
In  some  States  permanent  insanity,  in  others  pennanent  absence  from  the  State,  is 
equiyalent  to  death  for  this  purpose.  For  instances,  see  1  Smith's  L.  Cad.  189 ;  note 
to  Price  y.  Torrington 

•  Fisher  y.  Mayor,  Ac  of  N.  Y.  67  N.  Y.  77;  Morrow  y.  Ostrander,  13  Hun,  219. 
It  has  lately  been  neld  that  in  a  conflict  of  eyidence  as  to  whether  the  witne«»s  per- 
formed an  alleged  act,  his  book,  testified  to  by  him  to  be  a  complete  record  of  all  his 
transactions  of  the  nature  of  that  alleged,  is  admissible,  for  the  purpose  cf  inferriDg 
from  the  absence  of  an  entry  of  the  aUeged  transaction,  that  it  did  not  occur.  Mo> 
row  y.  Ostrander,  18  Hun,  219. 

Alterations,  Ac.  seriously  impair  the  credit  of  the  entry.  Gilchrist  y.  Brooklyn 
Grocers'  Asso.  59  K.  Y.  499,  but  do  not  necessarily  render  it  incompetent.  Adams  y. 
Coulliard.  102  Mass.  167. 

'  Henry  y.  Martin,  1  Weekly  Cas.  (Pa.)  277 ;  Barnct  v.  Steinbnch,  Id.  835. 

•Stroud  y.  Tilton,  4  Abb.  Ct  App.  Dec.  824;  Burke  v.  Wolfe,  88  fcuper.  Ct. 
(J.  A  S.) 
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18  convenient  to  rely  npon  it  in  some  cases  where  the  right  to 
read  the  account,  as  having  refreshed  the  witness's  memory,  may 
be  doubtful/  It  is  not  essential  under  this  rule  to  produce  the 
party  himself  as  a  witness,  even  since  the  disqualification  of 
parties  has  been  removed.* 

The  general  rule  is  that  in  actions  for  goods  sold  (and  some 
others),  not  founded  on  special  contract,*  the  party's  books  of 
account  are  admissible  in  evidence  for  the  consideration  of  the 
jury,  in  his  own  favor,  upon  due  preliminary  proof ;  1.  That  they 
are  his  books  of  account  kept  in  the  regular  course  of  business ; 

2.  That  there  was  a  course  of  dealing  between  the  parties; 

3.  That  some  article  or  service  charged  was  actually  furnished ; 

4.  That  the  party  had  no  clerk  or  book-keeper ;  5.  That  he  kept 
fair  and  honest  accounts.' 

In  more  detail  observe :  1.  The  record  must  be  shown  to  have 
been  the  party's  account,  kept  in  the  regular  course  of  business. 
Formal  book-keeping  is  not  important.  The  record  derives  what- 
ever respect  it  receives,  from  the  fact  that  it  it  is  the  personal 
record  oi  the  party,  kept  according  to  his  usage  and  degree  of 
intelligence,  for  the  purpose  ofpreserving  the  memory  of  moneys 
due  him  for  goods  or  laoor."  Tne  account  is  not  to  be  excluded 
because  kept  in  ledger  form,  so  that  the  charges  against  defendant 
are  on  a  separate  page  from  those  against  others ;  •although  entries 
scattered  througn  an  account  in  the  journal  or  day-book  form 
are  more  coffent  evidence.  But  if  shown  not  to  be  the  book  of 
original  entries,  it  is  not  competent  without  producing  or  account- 
ing for  those  entries.'    If  it  appear  either  from  the  Dooks  them 

1  The  Talne  and  importance  of  the  party's  aoconnt  are  asserted  in  Bntler  t.  Corn- 
wall Iron  Co.  22  Com.  860,  and  denied  in  Larae  y.  Roirland,  1  Barb.  107,  and  TomliD- 
son  V.  Borst,  80  Id.  46. 

<  Tomlinson  y.  Borst,  80  N.  Y.  41  This  is  the  New  York  Rula  In  those  juris- 
dictions  where  the  snppletory  oath  of  the  party  himself  is  required,  the  general  rule 
Is,  that  if  part  of  the  transaction  was  done  by  one  partner,  and  part  by  another,  as 
where  one  deliyered  the  foods  and  another  made  the  entries,  encn  mny  testify  to  his 
own  share  in  the  transacaon.  If  the  person  who  kept  the  books  is  dead,  the  snpple- 
tory oath  may  be  made  by  the  ezecntor  or  administrator  speaking  to  the  best  of  nia 
knowledge  and  belief ;  and  testifying  also  that  the  books  came  to  his  hands  as  Ihj 

fennine  and  only  account  books  of  tne  deceased ;  but  in  such  case,  there  must  also 
e  proof  of  the  handwriting  of  the  deceased.    If  the  person  who  kept  the  books  is 
insane,  the  question  of  insanity  being  one  for  the  jndge,  the  books  are  admissible  on 
the  like  snppletory  oath  of  the  committee  or  guardian,  with  proof  also  of  handwriting. 
'  Merrill  y.  Ithaca,  d^c  R.  R.  Co.  16  Wend.  086 ;  Contra,  Cummings  y.  Nichols, 
18  N.  H.  420. 

*  Yosburgh  y.  Thayer,  12  Johns.  461 ;  Stroud  y.  Tilton,  4  Abb.  Ct  App.  Dec. ; 
Knight  y.  Cumington,  6  Uun,  100;  Foster  y.  Ck>leman,  1  £.  D.  Smith,  86;  and  see 
farther.  1  Smith's  L.  Cas.  142;  1  Greenlf.  Ey.  g  118;  1  Whart.  £y.  gg  678,  Ac  700. 

*  Thus  a  notched  stick  kept  for  this  purpose  was  admitted  in  Rowland  y.  Burton, 
2  Harr.  (Del.)  288;  scraps  of  paper  in  Smith  y.  Smith,  4  Id.  682,  688;  Taylor  y. 
Tucker,  1  Geo.  831.  But  these  are  exceptional  oases.  See  HaU  y.  Glidden,  89 
He.  446 ;  Jones  y.  Jones,  21  N.  H.  219.  On  the  other  hand,  a  pocket  memorandum 
book  has  been  excluded.  Richardson  y.  Emery,  28  N.  U.  (8  Fost)  220;  Thayer  y. 
Deen,  2  Hill  (So.  Car.) 

*  Faxon  y.  Hollis,  18  Mass.  428.  A  tabular  form  may  be  admissibla  Mathea  y. 
Bobinaon,  8  Meto.  269.    And  alterations  are  suspicious.    Lloyd  y.  Lloyd,  1  Red!  899 

^  Yilmar  y.  Schall,  86,  Super.  Ct  (J.  A  S.)  67. 
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selves,  or  extrinsic  evidence,^  that  they  ore  a  part  of  a  system'  of 
books  involving  others  which  may  be  necessary  to  a  complete 
view  of  the  state  of  accounts,'  the  others  must  be  produced  or 
accounted  for.'  Thus  where  the  ledger  is  relied  on,  a  day-book 
shown  to  have  been  kept  must  be  produced/  The  charge  should 
be  made  under  an  existing  right  to  charge,  not  merely  in  anticip- 
ation of  such  a  right,*  and  must  appear  to  have  been  made  for 
the  purpose  of  charging,*  for  specinc  things,'  the  person  upon 
"^hose  credit  the  transaction  was  had,®  as  distinguished  from  me- 
moranda of  orders,  or  deliveries,  or  of  things  to  be  subsequently 
done.' 

2.  There  must  have  been  some  course  of  dealing  between  the 
parties.  A  single  sale,  though  of  more  than  one  article,  is  not 
enough  to  constitute  that  relation  between  the  parties  which 
Allows  the  books  to  be  admitted.^ 

3  Independent  evidence  that  some  article  or  service  charged 
was  fumisned,  is  indispensable.^  Proof  of  this  prior  to  the  time 
covered  by  the  account  is  insufficient.^  One  article  delivered  and 
one  item  of  work  done,  as  charged,  satisfy  this  requirement.^ 

4.  The  rule  we  are  now  considering  does  not  a])ply  to  admit  the 
books  of  a  partv  to  the  suit,  if  they  were  kept  by  a  regular  clerk 
or  book-keeper,"  whose  business  it  was  to  notice  sales  and  enter 
them  in  the  books :  ^  such  entries  are  admissible  under  other 
rules  already  stated.  But  the  books  of  daily  entries  made  by 
the  party  himself  are  not  rendered  incompetent  by  the  fact  that 
his  servant,  porter  or  messenger  noted  m  temporary  form  the 
deliveries  made  by  him,  and  reported  them  to  the  party,  who, 
upon  such  information,  or  copying  from  the  temporary  memo- 
randa, made  the  entries  in  question.^*    If  there  were  partners,  it  is 

*  Pendleton  t.  Weed,  11  N.  Y.  72 ;  see  also,  Schenck  v.  WilBon,  2  HUt.  92. 

'  As  for  instance  where  a  lonrDsl  is  produced,  and  it  bears  marks  indicating  that 
the  entries  have  been  posted  into  a  ledger.  Prince  y.  Sweet,  2  Mass.  669.  Compare 
HerTcy  t.  Hervey,  16  Me.  867. 

*  And  the  testimony  of  a  witness  that  the  reference  in  the  book  produced,  to 
others  not  produced,  was  a  mistake,  does  not  Justify  the  admisrion  of  the  former 
alone.    Larue  t.  Rowland,  7  Barb.  107. 

«  McCormick  y.  Elston,  16  HI.  2(^4. 

"  Heughley  y.  Brewer,  16  Sei^.  A  R.  183.  And  ehoald  bear  some  date,  thon^ 
sot  necessarily  the  day.    Cammings  y.  Nichols,  18  N.  H.  420. 

*  Lynch  y.  Petrie,  1  Nott.  4fc  Mc  130 ;  Walter  y.  Bohnan,  8  Watts,  644. 

*  Hughes  y.  Hampton,  2  Const  746. 

'  Rogers  y.  Old,  6  Serg.  A  R.  464.  Mistake  in  the  person  may  be  explained. 
Sohettler  y.  Jones,  20  Wis.  412. 

*  FairchUd  y.  Dennison,  4  Watfai  Pa.  268 ;  Bradley  y.  (Goodyear,  1  Day  Ct  104 1 
Terrill  y.  Beecher,  9  Conn.  844. 

10  Coming  y.  Ashley,  4  Den.  864. 
"  Morrilfy.  Whitehead,  4  E.  D.  Smith,  289. 
M  Conklin  y.  SUwler,  8  Abb.  Pr.  896,  s.  o.  2  Httt.  422. 
»  LinneU  y.  Sutherland,  11  Wend.  668. 

>^  Gould  y .  Conway,  69  Barb.  866 ;  Merill  y.  Ithaca,  Ac  R.  R.  Co.  16  Wend.  689. 
»  Sickles  y.  Mather,  20  Wend.  72. 

>*  Within  reasonable  limit  of  time  for  the  keeping  of  such  ecoonnta.  see  Id. ; 
Strond  y.  Tiltoo,  4  Abb.  Ct  App.  Dee.  324 ;  Haaptman  y.  Catlin,  1  £.  D.  Smith,  729. 
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eaengh  to  produce  the  one  who  kept  the  book ;  but  if  he  is  dead, 
the  book  may  be  admitted  on  the  oath  of  the  other,  if  he  can 
testify  to  his  knowledge  of  the  correctness  of  the  entries.^   < 

5.  To  show  that  the  party  kept  fair  and  honest  books,  the  tes- 
timony of  one  witness  is  enough,  who  has  dealt  with  the  party, 
and  settled  with  him  by  his  account ;'  but  he  should  be  not  an 
employee,  but  a  customer,*  or  a  witness  to  settlement  by  custo- 
mers.^ A  settlement  by  the  ledjcrer  is  enough,  though  the  witness 
did  not  see  the  day-books.*  Tae  evidence  of  fair  and  honest 
accounts  should  be  directed,  in  part  at  least,  to  the  period  covered 
by  the  dealings  in  question.* 

The  competency  of  an  account  under  these  rules  is  a  prelim- 
inary question  for  the  court.^ 

An  account  ofEered  in  evidence  under  these  rules  should  be 
submitted  to  the  jud^  for  inspection.*  But  if  the  books  are 
shown  to  have  been  lost  or  destroyed,  secondary  evidence  of 
their  contents  may  be  received.*  Without  laying  a  foundation 
for  secondary  eviaence,  a  copy  is  not  admissible.'*  Abbrevia* 
tions^and  svmbols^  may  be  explained  by  parol,  by  testimony 
other  than  that  of  the  party  himself."  The  partymay  explain  by 
stating  his  usage,  not  by  stating  a  secret  intent.  Theiact  that  the 
book  has  been  mutilated  in  a  part  not  appearing  to  be  material  to 
the  issue,  such  as  having  leaves  torn  out,  etc.,  does  not  make  it 
incompetent,  but  goes  to  its  credit.^  But  apparent  alterations  or 
erasures  in  a  part  material  to  the  cause  must  be  explained  before 
the  account  can  be  admitted."  Any  fact  showing  the  books  un- 
worthy of  credit  may  be  proved,  such  as  bad  method  of  book- 
keeping; or  bad  busineM  character  of  the  party;  or  erasures, 


>  Erom  T.  'LfiTf,  1  Htm,  ITS ;  and  am  Bailer  t.  OomwaU  Iron  Oo.  22  Conn.  860. 

*  Beattie  y.  Qua,  15  Barb.  187. 

*  Hamptman  y.  CaUin,  1  E.  D.  Smith,  729. 

*  McAitister  y.  Real,  4  Wend  4S8.    Or  any  wHneas  who  oan  proye  aotoal  aeon- 


raoy.    WooDaury,  J.  in  Foster  y.  Coleman,  1  k.  D.  Smith,  S6. 
'*  Strond  y.  Tilton,  4  Abb.  Ct  App.  Deo. 
*  Foster  y.  Coleman,  1  E.  D.  Smith,  85. 


*  Lame  y.  Rowland,  1  Barb.  107.  Objeetiona  to  its  admitsibilliy  most  be  made 
cm  the  trial,  or  cannot  be  considered  on  appeal  Peck  y.  Richmond,  2  £.  D.  Smith, 
880 ;  Brahe  v.  Kimball,  5  Sandf.  287.  where  the  books  of  a  party  are  read  in  eyi- 
dence  for  him  without  objection,  they  are  (*yidence  by  consent,  and  are  to  be  weighed 
by  the  jary.    Brahe  y.  KimbaU.  5  Sandf.  287. 

*  It  cannot  be  proyed  by  deposition  without  production  in  court  ChnrehiU  y. 
Fnlliam,  8  Iowa,  45. 

*  Holmes  y.  Harden,  12  Pick.  169.  And  see  Hilderbrant  y.  Crawford,  6  Laos. 
600;  Prince  y.  Smith,  4  Mass.  406. 

^^  Reddington  y.  Oilman,  1  Bosw.  285. 

"  Cumen  y.  Crawford,  4  Serg.  dk  R  8. 

>*  Rowland  y.  Burton,  2  Harr.  (Del)  288. 

»  Cumminn  y.  Nichols,  18  N.  H.  420.  His  own  testimony  for  this  purpose  ought 
to  be  receiyed  if  it  goes  to  show  habitual  usage,  not  merely  a  secret  intent  on  the 
particnlar  ease. 

>«  Jones  y.  Dekay.  2  Penn.  956  N.  J.  (Ed.  of  1885,  p.  696). 

^  Churchman  y.  Smith,  6  Whart  106. 
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mutilations,  etc.^  But  not  the  general  bad  moral  character  of  the 
party.* 

An  account  properly  in  evidence  mider  this  mle  is  com- 
petent evidence  of  tne  facts  of  sale,  of  the  dates/  of  the  price  or 
valne/  and  of  the  delivery ;  ^  but  not  evidence  of  any  other  mat- 
ter than  the  issue  of  debt  and  credit  between  the  parties/ 

Pass  booksy  kept  by  one  party  and  written  up  by  the  other, 
are  competent,  irrespective  of  whether  the  entries  were  origioal 
memoranda,  or  copies.'' 

40.  When  using  paH  of  an  aeoount  admiU  the  reet.'] — U  a 
party  uses  books  of  account  against  his  adversary,  he  makes  them 
evidence  for  the  adversary  on  the  same  subject.  They  are  like 
any  declaration  or  admission  by  writing  or  orally ;  if  part  is  used, 
the  whole  qualifying  the  same  matter  is  admissible.  He  cannot 
offer  his  books  in  evidence,  to  establish  some  things,  under  the 
restriction  that  they  should  not  be  received  to  prove  others,  to 
show  which  they  were  equally  competent.'  After  they  have 
been  introduced  in  evidence,  they  are  available  as  the  property  of 
both  parties,  as  evidence,  and  he  who  adduced  them  cannot  with- 
draw them  from  the  consideration  of  the  jury,  without  consent 
of  the  adverse  party.*  Hence  when  one  party  has  used  the  ac- 
count to  establish  credits  in  his  favor,  it  is  competent  for  the 
other  plaintiff  to  read  from  the  same  books,  entries,  although 
they  were  made  by  himself,  which  show  that  those  credits  have 
been  exhausted  by  counterncharges  of  debit,  made  at  about  the 
same  time  and  afterward.^* 

41.  Memoranda  as  part  of  the  res  gestee.] — In  connection  with 
the  last  few  paragraplis  reference  should  be  had  to  the  rule  ad- 
mitting entries  and  declarations  as  part  of  the  res  gestm  of  an  act 
already  properly  in  evidence,  a  rule  which  has  been  sufficiently 
illustrated  elsewhere.^ 

42.  Admissions  and  promises  to  pay.'] — In  proving  oral  admis- 
sions, etc ,  the  witness  must  state  the  facts,  and  the  conversation 
in  substance  at  least ;  and  not  his  own  conclusion  derived  there- 
from.^ An  admission  or  declaration  made  by  a  party  in  writing^ 


'  Lame  r.  Rowland,  7  Barb.  107. 

*  TomlinsoD  y.  Bort,  80  Barb.  42. 

*  Sickles  y.  Mather,  20  Wend.  72. 
«  MorriU  y.  Whitehead,  4  £.  D.  Smith,  289. 

*  See  aJso  paragraphs  4  and  28. 

*  Batchelder  v.  Sanborn,  22  N.  H.  (2  Fost.)  825,  rey'g 
^  Burke  y.  Wolfe,  88  Super.  Ct.  (J.  dk  S.)  268. 

*  Pendleton  y.  Weed,  17  N.  T.  72;  Winana  y.  Sherman,  8  Hill,  74.  Bat  he  may 
contradict  items.     Walden  y.  Sherburne,  16  Johns.  409. 

*  Clinton  y.  Rowland,  24  Barb.  684,  and  cases  cited. 

>^  Dewey  y.  HotchkiBS,  80  N.  T.  497.  Detached  items  in  accounts,  howeyer,  are 
not  necessarily  so  connected  that  the  one  drags  in  the  other.  1  Whart  Ey.  691,  §  620. 

i>  Pages  170,  246,  253,  264,  269.  275 ;  and  see  Arms  y.  Middleton,  28  Barb.  671. 

"  Parsons  v.  Disbrow,  4  E.  D.  b'mitb,  647. 

>>  Eyen  though  dictated  to  plaintiff's  agent,  and  unsigned  by  defendant  Wolieo- 
weber  y.  Eetieriinus,  17  Fenn.  St.  889. 
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is  competent  against  him,  without  calling  him.  If  a  memorandnm 
of  de^ndant's  admission  was  made  by  plaintiff  or  his  agent,  it 
need  not  be  produced,  unless  it  was  communicated  to  defendant.^ 
Upon  the  question,  whether  a  transaction  was  a  sale  or  not,  it  is 
competent  to  prove  an  entry  made  by  the  plaintiff  in  his  books, 
of  the  transaction  as  a  sale,  if  accompanied  by  proof  that  the 
entry  was  subsequently  read  to  the  defendant,  and  he  admitted 
its  correctness.^  The  existence,  and  defendant's  knowledge  of  the 
demand  being  shown  by  other  evidence,  defendant's  acknowl- 
edgment of  an  indebtedneES  is  presumed  to  have  referred  to  the 
demand  proven,  in  the  absence  of  proof  that  other  demands  ex- 
isted, to  which  the  acknowledgment  mi^ht  apply.*  A  promise 
^^  to  settle,"  if  made  in  reference  to  a  demana  of  a  liquidated 
amount,  is  equivalent  to  a  jpromise  to  pay.^  On  a  promise  to  pay 
in  a  contingency,  though  indefinite — such  as  to  pay  when  able 
— plaintiff  should  show  that  the  contingencv  has  occurred.' 

The  admissions  and  declarations  of  aefendant's  agent  are 
competent  only  when  shown  to  have  been  made  by  him  at  the 
time  of  making  the  agreement  about  which  he  was  employed,  or 
while  acting  within  the  scope  of  his  authoritv.*  Upon  proof  that 
defendant  referred  plaintiff  or  his  agent  to  a  third  person  for  infor- 
mation,^ the  admissions  and  declarations  of  the  latter,  made  pur- 
suant to  the  reference  to  him,  are  competent  against  def endant." 

An  admiBsion  of  a  distinct  fact,  such  as  the  correctness  of  an 
account  presented  to  the  party,  may  be  proved  against  him, 
though  made  during  a  negotiation  for  settlement,  and  coupled 
with  an  offer  to  allow  the  account  on  a  condition  ;*  and  after  the 
correctness  of  the  items  has  thus  been  proved,  the  account,  and 
entries  and  vouchers  concerning  the  items,  are  admissible.^® 

43.  Auction  sales.'] — ^An  auctioneer  suing  in  his  own  name 
need  not  prove  that  he  has  a  special  property  or  interest,  for  that 
follows  from  his  position  as  an  auctioneer.^ 

Under  the  statute  of  frauds,  as  applicable  to  auctions,^  one 
who  has  to  prove  compliance  with  the  statute  must  produce  or 
account  for  tne  memorandum,^*  and  show  that  it  was  made  by  the 


'  PanoDs  y.  Dubrow,  1  E.  D.  Smith,  647. 

*  TftDoer  r.  Panball,  4  Abb.  Ct.  App.  Dec.  866.  b.  o.  6  Abb.  Pr.  N.  S.  Z1Z ;  and  85 
How.  Pr.  472. 

*  McNamee  y.  Tenny.  41  Barb.  496.  Sugar  y.  Bayia,  18  Ga,  468.    The  anffioienoy 
of  ibis  evidence,  alone,  is  questionable. 

*  Barker  y.  Seaman,  61  N.  Y.  648. 
»  2  Alib.  N.  T.  Disf.  2d  ed.  209. 

*  YaU  y.  Jadson,  4  £.  D.  Smitb,  165. 
^  Allen  y.  Eillineer,  8  Wall  480. 

*  Folsom  y.  Batchelder,  2  Poet.  (N.  H.)  47. 

*  BarUett  y.  Tarbox,  1  Abb.  Ct  App.  Deo.  120. 
"Id. 

"  Mintum  y.  Main,  7  N.  Y.  220. 

»  2  N.  Y.  R.  S.  186,  8  4  (3  R.  8.  6tb  ed.  148), 

M  Dayia  v.  Robertsor,  1  MiU  (So.  Car.;  71. 
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anctioneer  or  his  clerk  at  the  time  of  the  sale,^  that  is  to  say,  bef  <h^ 
other  bufiiness  interyened  after  the  auction,  so  that  nothing  was 
left  to  memory.'  In  case  of  a  continued  sale  of  many  parcels,  it 
is  snfScient  to  proTe  that  the  memorandum  was  kept  complete 
as  to  everythinff  but  subscription,  as  the  sale  progressed  from 
day  to  day,  ana  was  subscribed  (where  necessary)  immediately 
upon  the  close  of  the  sale.* 

The  memorandum  must  show  eyerything  necessary  to  estab- 
lish the  existence  of  the  contract  without  having  recourse  to  ex- 
trinsic evidence.*  For  the  purpose  of  making  out  the  facts  re- 
quired by  the  statute  of  frauds,  the  printed  terms  of  sale  or  other 
separate  papers  cannot  be  used,  unless  referred  to  in  the  memo- 
randum wluch  was  subscribed,*  or  unless  physically  annexed  at 
the  time  of  sale.*  A  coincidence  in  the  contents  of  separate 
papers  is  not  enough  to  connect  them ;  *  nor  is  evidence  that  the 
papers  were  actuiEUlv  intended  by  the  parties  to  be  read  together.* 
A  mistake  in  the  given  name  of  the  Duyer  may  be  corrected  by 
parol,  if,  rejecting  the  erroneous  words  or  letters,  enough  re- 
mains to  identify  the  person  by,  with  the  aid  of  extrinsic  evi- 
dence.* And  the  identity  of  the  property  may  be  ascertained  if 
the  memorandum  contains  the  means  of  identification  by  aid  of 
extrinsic  evidence.** 

The  written  or  printed  terms  of  sale  cannot  be  varied  by 
evidence  of  the  parol  declarations  of  the  auctioneer.**  The  quantity 
or  amount  of  property  offered  in  a  lot  may  be  proved  by  parol ;  ** 
and  so  may  the  &ct  that  misdescriptions  in  tne  catalogue  were 
publicly  corrected.**  But  the  rules  excluding  oral  evidence  to  ex- 
plain or  vary  the  contract,  which  have  already  b^en  stated  in  the 
case  of  other  modes  of  contract  under  the  statute  of  frauds,  apply 
to  sales  by  auction. 

44.  Scdea  through  a  broker.'] — The  broker^s  authority  must  be 
shown,**  if  his  entry  or  memorandum  is  relied  on  as  the  evidence 
of  the  sale ;  but  it  need  not  be  in  writing.**    If  it  appears  that  ho 

"  FroBt  T.  Hill.  8  Wend.  886 ;  Price  v.  Dnrin.  66  Bart.  647 ;  Hioks  t.  WhitmoTe, 
12  Wend.  648;  Walker  t.  Herring.  21  Gratt  679,  s.  o.  8  Am.  R.  616. 

■  Hicks  V.  WhitmoTe  (above);  Goelet  v.  Cowdrey,  1  Dner,  140. 

■  Price  V.  Dnrin,  66  Bart.  647. 

*  First  Bapt.  Ch.  y.  Billow,  16  Weod.  81,  and  caaee  dted. 
'  NorriB  T.  Blidr,  89  Ind.  90,  a.  o.  10  Am.  R.  136. 

*  TaUman  v.  Franklin,  14  N.  T.  688,  rev'g  8  Duer,  896. 

^  Bo  held  of  a  mere  coincidence  ot  dates,  between  the  catalogue  containing  terms 
of  sale  of  specified  lots  for  a  day  named,  and  a  memorandum  of  sale  of  a  lot  by  the 
catalogue  number.  Peiroe  t.  Corf,  L.  B.  9  Q.  B.  210,  s.  o.  8  Moak  £ng.  816 ;  and 
see  First  Ch.  ▼.  Bigelow,  16  Wend.  82. 

*  Johnson  v.  Bock,  86  N.  J.  838,  s.  a  10  Am.  B.  248,  and  cases  cited. 

*  Pinckney  v.  Hagadom,  1  Duer,  97. 

>•  Tallman  v.  Franklin,  14  N.  T.  684,  reVg  8  Duer,  896. 

"  Shelton  t.  Livius,  2  Crompt.  A  J.  411;   Wright  r.  Deklyne,  Pet  C.  C.  199 
Compare  Hadley  y.  Clinton,  18  Ohio  St  602. 
"  Wright  V.  Deklyne  (above). 
»  Eden  y.  BUke,  13  M.  A  W\  614. 
^  Moses  y.  Banker,  7  Robt  441. 
.  "  Merritt  y.  Clason,  12  Johns.  102,  a£Fd  in  14  Johns.  484. 
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was  employed  by  one  party,  the  question  whether  he  was  also 
affent  for  tne  other,  is  nsnallj  one  of  fact ;  and  the  presumption 
that  he  was,  if  any  snch  arises  from  his  character  of  broker,  is 
repelled  by  eyidence  that  the  other  party  had  another  agent  or 
broker  in  the  transaction.^  Althon^h  his  original  authority  was 
only  from  one,  his  authority  to  bind  the  other  may  be  shown  by 
the  ratification  by  the  latter  of  his  act.^ 

•  In  respect  to  the  mode  of  proving  the  contract,  especially 
where  the  statute  of  frauds  requires  a  memorandum,  the  follow- 
ing rules  are  guides : 

1.  The  broker's  entry  in  his  book,  subscribed  by  him,'  satisfies 
the  statute.  If  authorized,  it  constitutes  the  contract  between  the 
parties,  and  is  binding  on  both.^  And  it  need  not  be  shown  that  he 
communicated  it  to  the  defendant,'  if  it  be  shown  that  he  was  au- 
thorized to  make  it  by  defendant.*  And  if  communicated,  a  vari- 
ance in  the  terms  as  communicated,  does  not  impair  its  validity.^ 

2.  If  the  broker  subscribed  such  an  entry,  Dought  and  sold 
notes,  delivered  by  him,  do  not  constitute  the  contract.* 

3.  The  bought  and  sold  notes,  when  they  correspond  with 
each  other  and  state  all  the  terms  of  the  contract,  are  complete 
and  sufficient  evidence  to  satisfy  the  statute,  even  though  there 
be  no  entry  in  the  broker's  book,  or,  what  is  equivalent,  only  an 
unsigned  entry.* 

4.  Though  the  broker  made  such  an  entry,  if  he  did  not  subscribe 
it,  and  did  not  deliver  a  note,  the  terms  of  the  contract  may  be 
proved  by  parol  if  the  statute  of  frauds  can  be  otherwise  satisfied.^ 

5.  Either  a  bought  or  sold  note  alone  may  satisfy  the  statute ;  ^ 
and  though  both  are  shown  to  have  been  delivered,  the  plaintiff  need 
only  produce  the  one  delivered  to  him,  unless  a  variance  appears.^ 


>  DUworth  T.  Bortwick,  1  Sir«eney,  688,  Monell,  J. 

*  Haskins  r.  Baker,  46  N.  Y.  666.  It  may  be  proyed  by  eridenoe  that  he  pent  • 
note  of  the  bargain  to  the  buyer,  who  kept  it  without  objcctioo  until  called  on  to 
folfill  the  contract,  when  he  objected  merely  on  the  g^ond  that  the  broker  did  not 
sign  it,  Thompson  y.  Gardiner,  1  C.  P.  Diy.  Ill,  a.  o.  18  Moak's  Enfr.  328 ;  or  sent  a 
warehonae  oraer,  which  he  retained,  and  upon  which  he  authorized  an  effort  to  8«11 
tlie  goods.    Hankins  y.  Baker  (aboye). 

*  Dayis  y.  shields,  26  Wend.  841. 

«  Siyewright  y.  Archibald,  17  Q.  B.  115,  a.  c  20  L.  J.  N.  S.  Q.  B.  629 ;  BenJ.  on  S. 
§290,  etc.  {Contra,  1  Tayl.  £y.  416.  Stephen  says  tlie  question  is  unsettled.  Steph. 
Dig:  Ey.  Art.  64,  n.)  Unless  apparently  made  only  for  another  purpose.  Gkllogher 
y.  Waring,  9  Wend.  28.  A  memorandum  made,  for  his  own  conyenlence  of  char;;es» 
by  a  broker  who  merely  brought  together  the  parties  who  contracted.  U  not  the  con- 
tract. Agnirro  y.  Allen,  10  Barb.  74,  affi'd,  on  other  points,  in  7  N.  Y.  (3  Seld.)  648. 

*  Merntt  y.  Clason,  12  Johns.  102;  14  Id.  484;  Siyewright  y.  Archibald  (aboye). 

*  See  Dayis  y.  Shields,  26  Wend.  841,  860. 
'  Siyewright  y.  Archibald  (aboye). 

*  Same  authorities  and  same  conflict 
•Id. 

>^  Waring  y.  Mason,  18  Wend.  426. 

"  This  conclusion  seems  supported  by  the  doctrine  of  Butler  y.  Thompson,  92 
U.  S.  (1  Otto),  416;  and  Barton  y.  CrofU,  16  C.  B.  N.  S.  11  (recognised  in  42  N.  T. 
520);  Hankins  y.  Baker,  46  K.  T.  666. 

"  Durrell  y.  Eyans,  1  U.  <fc  C.  174,  s.  c.  81  L.  J.  Ex  837 ;  1  TayL  Ey.  416. 
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6.  Where  one  note  only  is  offered  in  evidence,  the  party 
sought  to  be  charged  has  a  right  to  offer  the  other  note,  or  the 
Bubqcribed  entry  in  the  book,  to  prove  a  variance.^ 

7.  If  the  bought  and  sold  notes  correspond  with  each  other, 
but  vary  from  the  subscribed  entry  in  the  book,  the  jury  may 
find  that  the  acceptance  by  the  parties  of  the  bought  and  sold 
notes  constituted  a  new  contract  modifying  that  which  was  en- 
tered in  the  book. 

8.  If  the  bought  and  sold  notes  differ  with  each  other  in  sub- 
stance,^ and  there  is  no  subscribed  entry  showing  the  terms  of  the 
contract  in  the  broker's  book,  the  papers  do  not  satisfy  the  re- 
quirement of  the  statute.' 

The  understanding  of  a  mere  mutual  agent,  not  a  broker,  as  to 
the  terms  of  sale,  unless  communicated  by  him  to  one  party,  and 
acceded  to,  or  not  objected  to,  by  the  other,  is  not  evidence  of  a 
contract  which  will  bind  both.* 

If  the  broker  was  agent  for  only  one  of  the  parties,  parol  evi- 
dence is  competent  to  show  that  the  contract  ne  actually  made 
with  the  other  was  not  truly  stated  in  the  memorandum.'^  K  he 
was  agent  for  both  parties  such  parol  evidence  is  not  competent;* 
but  it  may  be  shown  by  parol  that  the  terms  stated  in  the  memo- 
randum exceeded  his  authority.^  If  all  the  terms  appear  on  the 
notes,  the  question  whether  the  transaction  was  a  sale  or  for 
some  other  purpose,  may  be  determined  by  the  aid  of  a  separate 
writing  though  addressed  to  a  third  person,  if  subscribed  by  the 
party  to  be  charged.* 

45.  Demand.^ — The  fact  that  the  contract  fixed  a  time  and 
place  for  pavment,  does  not  require  plaintiff  to  prove  demand  be- 
lore  suit  ;^  but  if  the  contract  is  so  expressed  as  to  make  demand 
a  condition  precedent,"  or  the  price  was  payable  in  specific  arti- 
cles, to  be  furnished  by  the  debtor,  a  demand  and  refusal  must 
be  shown,"  unless  the  contract  is  so  expressed  as  to  put  him  in 
default  without  them.  And  where  the  defendant  is  entitled  to 
a  reasonable  time  to  comply  with  a  demand,  the  demand  must  be 
made  a  reasonable  time  be^re  suing.^ 

46.  Interesf] — ^Unless  a  credit  is  proven,  a  sale  is  presumed  to 


*  Siyewright  r.  Archibald  (above). 

*  Variances  may  be  explained  by  parol  to  be  not  material     Bold  y.  Bayner,  1 
Meea.  A  W.  848 ;  Eempscm  y.  Boyle,  8  Hurlst  A  C.  768. 

'  Sivewright  y.  Arcnibald  (aboye). 

*  Fiedler  y.  Tucker  13  How.  Pr.  9,  Mitchell,  J. 
s  See  Dayia  v.  Shields.  26  Wend.  841. 

*  Coddin(;ton  y.  Qoddard,  16  Gray,  486. 
'  Id. ;  Peltier  y.  Collins.  8  Wend.  469. 

*  Peabody  y.  Speyers,  56  N.  Y.  280. 

*  See  also  pp.  265  and  281  of  this  yol. 

^  LocUin  y.  Moore,  67  N.  Y.  860,  affiV  5  Lans.  807. 

»  Id. 

"  Smith  y.  'H&ny,  86  Barb.  28 ;  Hunt.y.  Westenrelt,  4  E.  D.  Smith.  22& 

>'  Boatwell  y.  O'Keefe,  82  Barb.  484,  489. 


NON-PATMEKT.  83] 

have  been  for  cash/  and  if  it  be  shown  that  the  price  was  fixed, 
either  by  the  contract*  or  by  the  buyer  promising,  on  receiving 
information  of  the  amount,  that  he  would  pay,'  interest  is  recover- 
able from  the  time  of  demand. 

A  draft  drawn  by  plaintiff  upon  defendant  for  the  price, 
which  he  refused  to  accept,  is  equivalent  to  a  demand  of  pay- 
ment for  this  purpose.* 

Where  there  is  a  general  usage  in  the  particular  trade  or 
branch  of  business,  or  among  mercnants  of  the  place,  to  charge 
and  idlow  interest,  parties  having  knowled^  of  the  usage  are 
presumed  to  contract  in  reference  to  it.*^  £vidence  that  the  l)uyer 
was  one  of  the  seller's  customers,  and  that  plaintiff  always 
charged  interest  after  a  certain  time,  is  prima  fade  enough.' 

47.  Non^ymenW] — Unless  the  contract  is  special,  plaintiff 
need  not  aUege''  or  prove*  non-payment ;  but  the  sale  and  deliv- 


received  by  the  seller,  for  price,  whether  at  the  time  of  the  sale 
or  at  any  other  time,  or  negotiable  paper  of  any  other  person " 
received  by  the  seller  after  the  sale,  at  a  time  when  the  price  may 
be  regarded  as  a  pre-existing  debt,"  is  presumed  not  to  nave  been 
received  in  payment.  ^Negotiable  paper  of  another  than  the 
buyer  or  his  agent,  received  at  the  time  ^  of  sale  and  delivery,  it 
is  presumed  was  received  in  payment.^* 

These  presumptions  may  be  rebutted  by  evidence  of  an  ex- 
press agreement  to  the  contrary,"  even  though  a  receipt  was 
passed  acknowledging  that  the  paper  was  given  in  payment.^ 

»  PoUock  T.  Eble,  2  R  D.  Smith,  641. 

«  Been  t.  Reynold*,  11  N.  Y.  97,  •ffi'g  12  Barb.  288. 

*  Pollock  Y.  Ehle  (aboye). 

*  Cooper  T.  Coatee,  21  Wall  111. 

•  Esterly  ▼.  Cole,  8  N.  Y.  602. 

*  Reab  y.  McAllister,  8  Wend.  109,  affi*g,  4  Id.  488.  The  adndssion  of  eyidenco 
of  the  usage  does  not  become  improper,  because  the  party  fails  subseqnently  to  fur- 
nish the  necessary  proof  that  the  other  had  knowledge  of  the  usage.  Esterly  y.  Cole 
(aboye);  but  compare  Trotter  y.  Grant,  2  Wend.  413;  Wood  y.  Hiokok,  2  Id.  601 ; 
and  cases  cited  under  paragraph  9,  aboye. 

'  Salisbury  y.  Stinson,  10  Hun,  242. 

•  Id;  BosweU  y.  Poineer,  87  N.  Y.  812. 

•  Id. ;  Id. 

M  Murray  y.  Gouremeur,  2  Johns.  Cas.  488. 

"  Porter  y.  Talcott,  1  Cow,  869;  Dayis  y.  Allen,  8  N.  Y.  168 ;  Higby  y.  N.  Y.  <ir 
Harlem  B.  R.  Co.  8  Bosw.  497,  s.  o.  7  Abb.  Pr.  269. 

"  Bee  Bates  y.  Roaecrans,  87  N.  Y.  409,  s.  o.  4  Abb.  Pr.  N.  a  276,  affi'g  28  How. 
Pr.  98. 

»  Vatt  y.  Foster,  4  N.  Y.  812 ;  Smith  y.  Applegate,  1  Daly,  91. 

"  See  Gibson  y.  Tobey,  46  N.  Y.  687 ;  68  Barb.  191. 

"  Gibson  y.  Tobey,  46  N.  Y.  637 ;  63  Barb.  191.  and  cases  cited. 

'*  Noel  y.  Murray,  18  N.  Y.  167,  aff/g  1  Duer,  886;  see  aUo  DamaU  y.  More- 
house, 46  N.  Y.  64,  rey^g  86  How.  Pr.  611. 

"  Young  y.  Stahelin,  84  N.  Y.  268;  Steamer  St.  Lawrence,  1  Black,  622,  632. 

'*  So  hdfd  of  a  receipt  attached  to  a  bill  of  parcels,  acknowledging  that  the  seller 
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Such  an  agreement  may  be  inferred  from  cirenmatances,  sncli,  for 
instance,  as  that  the  buyer  guaranteed  the  paper.^  But  the  fact 
that  the  buyer  did  not  indorse  the  paper  does  not  raise  a  pre- 
sumption that  there  was  no  agreement  to  take  it  in  payment/ 

If  negotiable  paper  given  did  not  amount  to  payment  under 
these  rules,  the  seller  must  produce  and  offer  to  surrender  it  at 
the  trial,*  or  prove  that  it  is  lost  or  destroyed.*  If  he  produces  it 
for  cancellation,  the  fact  that  it  had  meanwhile  been  held  by  an- 
other does  not  avail.*^ 

Evidence  that  the  seller  aneed,  as  part  of  the  contract  of  sale, 
to  receive  negotiable  paper  oi  a  third  person  in  payment,*  unless 
he  agreed  to  take  the  risk,^  does  not  preclude  him  from  refusing 
a  tender  of  it,  if  the  insolvencv  of  the  makers  became  known  there- 
after and  before  delivery.®  In  such  case  he  may  recover  the  price. 
Otherwise,  if  it  was  not  Known  to  either  party  tiU  after  delivery.* 
Evidence  that,  after  the  sale,  he  expressly  accented  the  note  as  pay- 
ment of  the  pre-existing  debt,  does  not  precluae  him  from  proving 
that  the  maker  was  then  insolvent,  and  that  he  was  :gnorant  of  the 
fact ;  and  thereupon  he  may  recover  the  prioe.^ 

n.  Defendant's  Case. 

48.  Denial  of  Contract.'] — ^Under  a  general  denial,"  or  denial 
of  the  making  oj^  the  contract  alleged,^  evidence  is  admissible  that 
the  goods  were  delivered  under  a  special  contract  which  was  sub- 
stantially and  materially  different  from  that  alleged,  and  was  un- 
performed by  plaintiff.^  The  rules  as  to  conti'adicting  an  appa- 
rent written  agreement  of  sale  have  already  been  stated.^*  If  the 
seller  has  testified  as  a  witness  to  prove  liis  sale,  he  may  be  im- 


has  "  received  payment  by  note.**  Bnswen  t.  Polneer,  87  N.  T.  812,  6.  o.  4  Abb.  IV. 
N.  S.  244;  86  tiow.  Ft,  447.  Otherwise  of  a  receipt  "  on  account,  without  recoorae.** 
Grayes  y.  Friend,  6  Sandf.  668;  see  also  Richard  y.  Wellington,  66  N.  Y.  808. 

^  Butler  y.  Hais^ht,  8  Wend.  686.  Even  though  the  guaranty  was  yold,  for  not 
expressing  a  consideration  (Monroe  y.  Hoff,  6  Den.  860),  for  it  shows  the  intent 
equally  well. 

•  Whitbeck  y.  Van  Kess,  11  Johns.  409. 

*  Holmes  y.  D'Camp,  1  Johns.  84 ;  Burdick  y.  Green,  16  Johns.  247. 
Md. 

^  Patterson  y.  Stettauer,  40  Super.  Ct  (J.  A  S.)  69. 

•  Benedict  y.  Field,  16  N.  Y.  696. 

^  Id.    (And  eyen  then  if  he  was  induced  to  do  so  by  fraud.    Pierce  y.  Drake,  16 
Johns.  476.) 
•Id. 

*  Des  Arts  t.  Leggett,  16  N.  Y.  688. 
"  Roberts  y.  Fisher,  48  N.  Y.  169. 

"  Manning  y.  Winter,  7  Hun,  482. 

1*  Wheeler  y.  Billings,  88  N.  Y.  268;  HawUsB  y.  Borland,  14  Cal  412;  Harsh  y. 
Dodge,  66  N.  Y.  638.  rey'g  4  Hun,  278. 

*'  Manning  y.  Winter  (aboye).  If  the  answer  sets  up  that  defendant  was  to  pay 
when  he  could,  the  burden  of  the  proof  is  upon  him  to  make  out  the  defense.  Johnson 
y.  Plowman,  49  Barb.  472. 

^*  See  paragraphs  8,  9,  <fcc. ;  Lent  y.  Hodgman,  16  Barb.  274;  Groot  r.  Story,  44 
Vt  200 ;  George  v.  Foy,  19  N.  H.  644. 
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peached  on  croBS-ezamination  by  asking  if  he  has  not  offered  to 
flell  again.^ 

49.  Set-off  against  Plaintiffs  Agent.'] — To  let  in  the  state  of 
the  acconnts  between  defendant  and  an  alleged  agent  of  plaintiff, 
with  whom  defendant  dealt  as  if  he  were  the  principal,  it  should 
be  shown  that  the  plaintiff  had  introsted  the  alleged  agent  with 
the  possession  of  the  goods,  that  such  person  had  sold  them  as  his 
own,  in  his  own  name ;  that  defendant  dealt  with  him  as,  and  be- 
lieved him  to  be,  the  principal  in  the  transaction,  and  that  before 
he  was  undeceived  the  set-off  accrued.  It  is  not  necessary  for  de- 
fendant to  show  that  he  had  no  means  of  knowing  that  such  per- 
son was  only  in  appearance  the  owner.'  The  fact  that  the  alleged 
agent  charged  the  defendant  a  commission,  and  the  fact  that  in 
the  invoice  rendered  to  defendant  he  did  not  charge  him  as  pur- 
chaser from  him,  but  for  goods  bought  by  his  order  and  on  his 
account,  are  relevant ;  but  not  conclusive  against  letting  in  the 
state  of  the  accounts  between  the  defendant  and  the  agent.* 

50.  Denial  of  agency  binding  Defendant^ — Under  a  general 
denial  defendant  may  contest  the  authority  of  a* person  who  is 
claimed  to  have  bought  as  his  agent,  and  may  show  that -the 
agency,  if  once  existing,  had  been  revoked,  and  that  plaintiff  had 
notice  of  such  revocation.*  Evidence  of  the  way  in  which  the  al- 
leged agent  carried  on  business  is  competent  for  that  purpose.^ 
But  if  tne  existence  of  agency  is  admitted,  excess  of  authority  is 
not  provable  unless  alleged  in  the  answer.'  If  it  appear  that  the 
^oas  were  purchased  on  credit  by  a  known  agent,  for  use  of  a 
known  principal,  the  presumption  is  that  the  credit  was  given  to 
the  principal,  and  he  can  rebut  this  by  affirmative  evidence  that  it 
was  given  exclusively  to  the  agent.'  This  fact  must  appear 
dearfy.*  The  fact  that  the  alleged  agent  has  not  recognized  the 
daim  as  his  debt,  is  not  competent  in  favor  of  defendant.* 

61.  Plaintiff  a/n  agent  for  Defendant.} — If  it  appear  that 
plaintiff  was  the  agent  of  defendant  to  buy,  he  must  prove  that  he 
made  a  full  disclosure  to  plaintiff  of  the  fact  that  he  was  the 
owner 
in  the 


*  of  the  goods  charged,  or  the  nature  of  his  adverse  interest 
transaction.^*    It  is  not  enough  to  prove  that  he  made  such 


>  Knight  T.  Forward,  63  Barb.  811. 

■  Berries  y.  Imperial  Ottoman  Bk.  L.  B.  9  C.  P.  38,  a.  o.  1  MoaVs  Eng,  isa 

*  Armstrong  t.  Stokes,  L.  R.  7  Q.  B.  598,  s.  o.  8  Moak's  Eng.  R.  217. 

*  Heir  r.  Grant,  47  W.  T.  278. 
•Id. 

*  See  Merchant's  Bank  r.  Griswold.  9  Hmi,  661. 

*  Butler  T.  Evening  Mail  Ass.  61  N.  T.  684,  rey'g  34  Super.  Ct.  (J.  <fc  S.)  Sa 
'  Meeker  t.  Claghom,  44  N.  Y.  349. 

*  Tomer  ▼.  See,  67  K.  Y.  667.  Compare  Springer  t.  Drosob,  32  Ind.  486,  s.  a  2 
Am.  R.  856. 

*  Ck)nkey  y.  Bond,  86  N.  Y.  427,  s.  o.  3  Abb.  Pr.  K  S.  415,  affi^g  84  Barb.  276; 
Donne  r.  English,  L.  B.  18  Eq.  Gas.  624 ;  10  Moak's  En^.  837.  For  this  purpose  tho 
testimonj  of  the  agent  is  not  alone  enough  to  ooontervau  that  of  the  priofiipal  to  the 
contrary,  if  their  credibility  appears  eqoaL    Dunne  r.  English  (abore). 
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statementB  as  should  put  the  principal  on  inquiry.^  Agency  and 
failure  to  disclose  interest  being  shown,  the  facts  that  the  agent 
acted  withont  compensation,  and  without  intent  to  defraud,  and 
made  no  false  representations,'  or  acted  according  to  a  usage  of 
trade,  not  shown  to  be  known  to,  and  assented  to  Dy  the  defend- 
ant,* are  not  material.  The  fact  that  plaintiff  made,  or  assented  to 
a  charge  for  commissions,  is  conclusive  against  him  to  show  that 
to  some  extent  the  relation  of  principal  and  agent  existed/ 

52.  Defendant  Not  the  Buyer^  hut  agent  for  another.'] — ^TJn- 
der  a  general  denial,  defendant  may  show  that,  in  making  an  oral 
contract  sued  on,  he  acted  as  agent  for  another,  and  on  his  credit, 
plaintiff  knowing  of  the  agency  ;  ^  and  for  this  purpose  defendant 
may  prove  the  relations  between  himself  and  his  alleged  princi- 
pfid ;  ^  but  the  subsequent  admissions  of  the  latter,  that  ne  was  the 
real  debtor,  if  not  part  of  the  res  qestm  of  an  act  properly  in  evi- 
dence, are  not  competent  against  the  plaintiff.'  It,  however,  the 
contract  was  in  writing,  and  defendant  appears  in  it  as  principal, 

Earol  evidence  cannot  be  admitted  for  the  purpose  of  exonerating 
im,  even  though  he  should  propose  to  show,  if  allowed,  that  he 
disclosed  his  agency  and  mentioned  the  name  of  his  principal  at 
the  time  the  contract  was  executed ;  ®  or  even  that  he  was  known 
to  the  other  party  to  be  an  auctioneer  or  broker,  who  is  usually 
employed  in  selling  or  buying  property  as  agent,*  or  an  attorney 
for  a  party  named  on  the  recora.*^ 

53.  By  liddmg  at  Auction.'] — ^Where  a  buyer  at  auction  do- 
fends  on  the  ground  of  by  bidding,  the  burden  of  proof  is  on  him 
to  prove  the  fraud ;  but  if  there  be  proof  that  the  fraud  was 
practiced  for  the  purpose  by  the  auctioneer,  it  is  not  essential  that 
ne  should  prove  that  the  owner  knew  of  it.*^  But  it  should  ap- 
pear that  defendant  was  actually  misled ;  though  this  may  be  in- 
terred by  the  jury  from  the  intent  to  mislead,  and  the  nature  of 
the  method  pursued.^' 

54.  liesdssion.] — ^When  the  maker,  or  seller,  of  an  article 
takes  it  back  after  delivery,  because  the  price  remains  unpaid,  the 
legal  presumption  is  that  the  sale  is  rescinded,  unless  there  is 


'  Danne  v.  English  (above). 

•  Conkey  v.  Bond  (aoove). 

«  Robinson  v.  Mollett,  L.  R.  Y  Ho.  of  L.  802,  b.  o.  14  Moak^s  Eng.  1*1*1. 
^  Armstrong  y.  Stokes,  L.  R.  7  Q.  B.  698,  s.  o.  8  Moak's  Eng.  217. 
»  Merritt  v.  Briggs,  67  N.,Y.  661. 

•  McDongaU  v.  Hess,  68  N.  Y.  620;  PuUer  t.  Wilder,  61  Me.  626. 

^  Wilson  y.  Sherlock,  86  Me.  296.  Compare  Black  y.  Richards,  2  Stew.  A  P. 
(Ala.)  888. 

8  Kash  V.  Towne,  6  WaU.  708 ;  Higgins  y.  Senior,  8  Mees.  <k  W.  844 ;  Babbett  y. 
Young,  61  Barb.  466.  Except,  perhaps,  where  he  or  his  principal  was  a  public 
officer,  and  known  to  be  dealing  as  anch.    Walker  y.  Christian,  21  Grat^.  (Va.)  29 K 

•  Mills  y.  Hunt,  20  Wend.  431 ;  McComb  y.  Wright,  4  Johns.  Ch.  669. 
"  Chappell  y.  Dann,  21  Barb.  17. 

"  Curtis  y.  Aspinwall,  114  Mass.  187,  s.  c.  19  Am.  R.  832. 
"14 
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Bome  evidence  to  show  an  intent  to  take  it  for  the  pnrpoBe  of  re- 
Bale  on  the  bnyer'B  account,  or  otherwise  not  to  discharge  the  debt 
for  the  price/  Even  if  a  modification  or  rescission  of  an  executory 
contract  may  be  proved  by  parol,  notwithstanding  the  statute  of 
frauds,  still,  after  a  sale  has  been  executed,  the  taking  back  is  a 
new  contract  within  the  meaning  of  the  statute,  and  its  terms 
must  be  proved  by  the  statute  evidence.*  Evidence  of  the  insol- 
vency of  the  buyer,  and  notice  of  it  given  by  him,  coupled  with 
the  facts  that  after  such  insolvency  no  steps  were  taken  indicat- 
ing an  intention  to  stand  by  the  contract,  and  that  time  for  sev- 
eral installments  passed  without  delivery  or  payment,  will  sustain 
an  inference  that  the  seller  had  a  right  to  conclude  that  the  insol- 
vent had  abandoned  the  contract,  and  if  he  did  so  conclude,  had 
a  right  to  abandon  it  himself.*  Where  the  seller  has  been  de- 
frauded, lapse  of  time  without  rescinding  is  some  evidence  that 
he  haj3  determined  to  affirm  the  contract ;  and  when  the  ]|apse  of 
time  is  great,  it  may  be  treated  as  sufficient  evidence  to  show  that 
he  has  so  determined.^ 

A  general  agent  to  buy  (though  in  a  particular  business  only), 
is  presumed  to  have  had  power  to  rescind.'  Otherwise,  of  a 
special  agent. 

65.  Jiccoupmenf] — The  breach  of  a  valid  a^eement  between 
the  same  parties,  which  might  itself  be  the  subject  of  a  cross  ac- 
tion against  the  plaintiff,  may  always  be  given  in  evidence  (under 
proper  pleading),  either  in  mitigation  of  damages  or  in  bar  of  an 
action  on  the  agreement  of  which  it  formed  either  the  whole  or 
part  of  the  consideration.  If  the  stipulation  on  plaintiff's  part 
was  a  condition  precedent  to  defendant's  obligation,  evidence  of 
its  breach  is  generally  admissible  under  a  general  denial;  but 
otherwise  shorud  be  pleaded  by  defendant.* 

66.  Defects  in  tifle^  quantity  or  quality.'] — If  delivery  or  ac- 
ceptance is  in  issue  on  the  pleadings,  evidence  that  the  thing  ten- 
dered did  not  correspond  with  the  contract,  or  that  plaintiff 
could  not  give  title,  will  be  admissible,  though  not  specially 
pleaded ;  but  if  acceptance  is  admitted,  or  proved,  and  a  price 
nxed  by  contract  is  relied  on  by  plaintiff,  evidence  of  deficiency 
in  quality  is  not  admissible,  unless  set  up  in  the  answer.''    If  the 


>  Sloan  Y.  Van  Wyck,  4  Abb.  Ct.  App.  Dec.  260,  affi'g  47  Barb.  684,  and  rey'g  8B 
Id.  835. 

»  Blanchard  T.  Trim,  88  N.  Y.  228.    Compare  9  WaH.  272,  and  p.  814  of  this  vol. 

*  Morgan  t.  Bain,  L.  R.  10  C.  P.  16,  6.  o.  11  Moak*!  Eng.  220,  and  cases  cited. 
Compare  Freeth  ▼.  Burr.  L.  R.  C.  P.  208,  n.  o.  9  Moak'sEng.  893. 

«  Cloagh  ▼.  London  k  North  Western  R.  Co.  L.  R.  7  Exch.  26,  86,  s.  a  1  Moak's 
Eng.  148,  168. 

*  Nklson.  Ch.  J.  Anderson  y.  Coonley,  21  Wend.  279 ;  and  see  DiUon  y.  Ander- 
son, 48  N.  Y.  281. 

*  The  leading  cases  are  Reab  y.  McAllister,  8  Wend.  1 10 ;  Batterman  y.  Pierce,  8 
Hill.  171;  Harrington  y.  Stratton,  22  Pick.  610.  Compare  Seymour  y.  Dayis,  2 
Sandf.  239. 

*  McConnick  y.  Sarson,  1  Sweeney,  161,  a.  c.  83  How.  Pr.  190 ;  Fetherly  y. 
Burke,  64  N.  Y.  646. 
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plaintiff  sues  on  a  qtiantwn  meruit^  evidence  of  deficiency  in 
quality  is  admiBsible,  if  alleged,  even  though  acceptance  under  a 
contract  fixing  a  price  be  proved.*  If  the  defendant  sets  up  war- 
ranty, or  false  representation,'  either  directly,  or  by  denying  that 
there  ^as  apurcnase  except  upon  terms  specified  in  the  answer,' 
the  burden  is  on  him  to  prove  the  defense. 

The  mode  of  proving  defects  is  stated  below. 

57.  Deceit^ — -The  nSes  regulating  the  mode  of  proof  of  false 
representations  are  substantially  the  same  as  in  an  action  for 
damages.^ 

58.  Inconsistent  remedies,'] — The  pendency  of  replevin  by  the 
same  plaintiff  to  recover  the  goods.goes  in  bar  of  an  action  sub- 
sequently brought  for  the  price.*  The  pendency  of  a  mechanic's 
lien  foreclosure,  for  the  same  goods,  against  the  same  defendant, 
is  also  a  defense.* 

59.  Wager  contract^] — Unless  the  terms  of  the  contract  show 
the  contrary,  it  is  presumed  that  delivery  was  intended.'  The 
burden  is  on  defendant®  to  show  that  neither  party*  intended  de- 
livery. What  was  said  at  the  time  of  contracting  is  competent  ;^ 
and  a  party  may  be  asked  what  was  his  intent.^  The  buyer's 
lack  of  means  to  pay,^  if  known  to  the  seller,"  or  the  fact  that 
both  were  endeavoring  to  make  "  a  comer  "**  is  relevant :  but  the 
seller's  lack  of  the  property,  though  known  to  the  buyer,^  or 
that  one  party  made  wager  contracts  with  other  persons,*  is  not. 

m.    AonON  AGAINST  BuYEB,  FOB  DaMAGES  FOB  NOT  AoOEPTING. 

60.  General  principles.'] — ^Plaintiff  may  be  put  to  proof  of 
the  contract,  the  performance  of  all  conditions  precedent  on  his 
part,  the  refusal  to  receive,  and  the  amount  of  damage.^'  The 
rules  already  stated  as  to  the  mode  of  proof  of  these  facts  are  in 
general  applicable.  Indeed,  under  a  complaint  alleging  sale  and 
delivery,  plaintiff  may  recover  on  proof  of  sale  and  wrongful 


1  Moffett  T.  Sackett,  18  N.  Y.  622. 

•  Dorp  V.  Fisher.  1  Cosh.  271. 

s  Goodwin  y.  Hirscb,  87  Saner.  Ct.  (J.  it  R.)  608. 

*  See  paragraph  68,  Ac,  and  the  Chapter  on  Aonom  fob  Dvobit. 

*  Morrie  y.  Rezford,  18  N.  T.  662.    Compare  Eianey  y.  Kieman,  49  N.  Y.  164. 

•  Ogden  y.  Bodle,  2  Dner,  611. 

'  Story  y.  Salomon,  71  N.  Y.  420,  afB'ff  6  Dahr,  688. 

•  Burelow  y.  Benedict,  70  N.  Y.  206,  affi'g  9  HnD,  429;  Clarke  y.  FoB8,  7  Biaa.  640L 

*  Gregory  v.  Wendell,  40  Mich.  482,  a.  a  9  Cent  L.  J.  76;  Warren  y.  Hewitt,  46 
Geo.  601 ;  Clark  y.  Fosa  (aboye) ;  Pixlej  y.  Boynton,  79  III  861 ;  Bomaey  y.  Berry, 
66  Me.  670. 

^^  Caisard  y.  Hinmaa,  6  Boaw.  14. 

11  Yerkea  y.  Salomon,  11  Han,  471. 

»  Eilpatricky.  Bonsall,  72  Penn.  St.  166. 

X /ft  fv  Green,  7  BUL  888. 

><  Exp.  Younff,  6  Biaa.  68. 

*•  Ramsey  y.  Berry  (ahoya). 

"  Gregory  y.  Wendell  (aboye). 

"  Boao.  N.  P.  496. 
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refusal  to  accept,  if  defendant  is  not  misxed  to  his  prejudice,  for 
the  variance  is  amendable.^ 

61.  JSeadinesa  to  yerform^ — Where  delivery  and  payment 
were  to  be  concurrent  acts,  an  averment  that  at  the  time  and 
place  fixed  plaintiff  was  ready  and  willing  to  deliver,  &c.,  is 
enough ;'  and  under  this  allegation,  if  put  in  issue,  plaintiff  must 
show  that  he  had  the  article  ready  for  delivery,  and  that  it  cor- 
responded with  that  contracted  for,'  and  either  that  he  offered  to 
deliver,  or  that  defendant  dispensed  with  delivery,  or  made  it  an 
idle  and  useless  form  to  attempt  to  deliver.  The  averment  in- 
volves the  ability  of  the  plaintiff  to  deliver.*  Evidence  that  a 
snfiicient  quantity  of  goods  were  at  the  place  fixed  for  delivery, 
without  proving  that  they  were  plaintiff's  property,'  or  that  he  had 
a  right  to  sell  tnem,'  is  not  enough  to  show  performance.  Excuse 
for  breach  is  not  admissible  under  an  allegation  of  performance. 
But  if  the  defendant  notified  his  intention  to  refuse,  and  forbade 
the  plaintiff  to  deliver  goods  ordered  to  be  made,  then  plaintiff  need 
not  proceed  to  complete  the  contract  on  his  part,  and  may  show 
this  under  an  allegation  of  refusal  to  accept,  although  the  goods 
were  not  ready  for  delivery,  and  could  not  be  delivered  ;  for  the 
plaintiff  is  thereby  discharged  from  proceeding  further ;  and  such 
a  notice  to  the  plaintiff  will  support  an  allegation  that  the  de- 
fendant prevented  and  discharged  the  plaintiff  from  supply- 
ing the  goods  and  executing  the  contract.'  To  support  an  alle- 
Sation  of  plaintiff's  readiness  to  manufacture  articles  ordered  by 
efendant,  it  is  enough,  in  the  first  Instance,  to  show  that  de- 
fendant had  countermanded  the  manufacture  while  in  progress 
and  after  delivery  of  some,  and  had  notified  his  refusal  to  accept 
any  more.* 

IV.  AcnoN  AOAiNBT  Selleb  fob  NoN-DELnrBET. 

02.  General  Principles.'] — The  general  principles  which  apply 
to  the  various  facts  to  be  proved  are  wready  stated.  It  only  remains 
to  notice  some  rules  specially  applicable  in  this  class  of  actions. 

63,  OrderSy  and  Acceptance.'] — Evidence  that  defendant,  in 
acknowledging  the  receipt  of  an  order,  added  qualifieations  as  to 
nndertaking  to  fill  it,  rebuts  the  presnmption  of  assent  raised  by 
retaining  the  order,  and  throws  on  plaintiff  the  burden  of  show- 
ing that  he  communicated  to  defendant  his  assent  to  any  new 


'Seepaiumph  1. 

*  Rose  N.  P.  510. 

«  Boyd  V.  Lett,  1  C.  B.  222. 

^  Id.  oitins^  Lawrence  y.  Enowles,  6  N.  C.  2^99;  De  Medina  t.  Norman,  9  M.  4(  W 
820 ;  Spotswuod  y.  Barrow,  1  Exch.  804. 

*  Cobb  ▼.  Williams,  1  Johns.  24. 

*  See  Nixon  y.  Nixon,  21  Ohio  St  114. 

'  Rose.  N.  P.  611,  citing  Cort  y.  Amberjjate  Ry.  Co.  17  Q.  B.  127, 144. 

*  Id.  citing  also  Baker  y.  Farminger,  L.  J.  28  Bx.  180.    See  also  paragraph  80. 
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conditioHB  tbus  made.^  The  holder,  by  assignment,  of  an  order 
on  defendant,  may  recover,  on  parol  evideuce,  that  defendant  had 
verbally  accepted  the  order  when  in  the  hands  of  the  payee,  and 
that  the  latter s  assignee  had  stipulated  to  and  had  duly  performed 
the  conditions  of  it.*  A  variance  in  the  consideration  is  not  ma- 
terial, unless  shown  to  have  misled  defendant  to  his  prejudice.* 

64.  Headiness  to  pef^orm.'] — Under  an  agreement  to  deliver 
at  a  particular  place,  jfor  payment  on  delivery,  the  buyer  must  id- 
lege*  and  prove'  readiness  and  willingness  to  receive  and  pay  at 
that  place,  or  show  that  so  doin^  was  waived  or  prevented  by 
some  act  of  the  seller ;  *  and  this  is  so  whether  the  defendant  was 
at  the  place  ready  to  deliver  or  not.^  But  he  need  not  prove  ten- 
der and  demand.*  Any  satisfactory  evidence  that  plamtiff  was 
able  and  willing  to  fulhll  the  terms  of  the  contract,  on  his  part,  is 
sufficient.*  If  the  seller  refused  to  deliver,  and  put  it  out  of  his 
power  to  do  so,  it  is  unnecessary  for  the  buyer  to  offer  to  pay  the 
unpaid  price  before  suins  ;^*  and  if  having  put  it  out  of  his  own 
power  ever  to  perform,  ne  disavows  and  repudiates  the  contract, 
this,  although  aone  before  the  time  for  performance,  is  a  breach 
without  further  demand." 

Under  an  allegation  of  defendant's  non-delivery,  evidence  of 
his  tender  properly  refused  by  plaintiff,  is  admissible,  unless  de- 
fendant shows  he  was  actually  misled.** 

65.  Object  of  buying.! — Plaintiff  may  prove  that  defendants 
were  informed  that  the  object  of  the  order  was  to  enable  plaintiff 
to  fill  a  contract  made  by  him  with  others,  and  that  de^ndants 


>  BriffgB  T.  Sirer,  80  N.  T.  647. 

*  Buley  T.  Johnson,  9  Cow.  116.  But  a  written  accpptnnce  of  a  written  order  for 
mere  delivery  of  goods  is  not  a  sale,  bnt  a  promise  to  deliyer  on  request ;  and  so  to 
be  declared  on.    Burrall  y.  Jacot^  1  Barb.  165. 

*  See,  for  instance,  Meriden  Britannia  Go.  y.  Zingsen,  4  Robt  312,  affi'd  in  48  N.  T. 
247.  At  common  law,  eyldence  of  a  aale,  and  payment  by  a  sight-draft,  duly  paid, 
will  support  a  declaration  of  a  sale  for  so  much  *'  in  hand  paid.'  Nash  r.  Towne,  6 
Wall.  690. 

4  Clark  y.  Dales,  20  Barb.  48. 

*  Topping  7.  Boot,  5  Cow.  404 ;  Vail  y.  Rice,  6  N.  Y.  165 ;  Bronson  y.  Wiman,  8 
Id.  182. 

*  Cornwell  y.  Haight,  8  Barb.  827.  In  strictness,  sach  waiyer  or  preyention  ia 
not  appropriate  eyidence  under  an  allegation  of  readiness.  Crandall  y.  Clark,  7  Barb. 
109,  171 ;  Cherrey  y.  Newby,  11  Tex.  457.  But,  properly,  it  is  a  question  of  yari- 
ance,  to  be  disregarded  or  amended,  unless  defendant  is  misled. 

^  Porter  y.  Rose,  12  Johns.  209.  * 

*  Coonley  y.  Anderson,  1  Hill,  519;  Crosby  y.  Watkins,  12  Cal.  85.  Compare 
Dunham  y.  Pettee,  8  N.  T.  (4  Seld.)  508.  Accordins:  to  the  English  authorities,  a 
demand  of  the  goods  is  sufficient  eyidence  that  the  plaintiff  was  ready  acd  willing:  t<> 
pay.  Wilks  y.  Atkinson,  1  Marsh.  412;  Levy  y.  Herbert,  Lord,  7  Taunt  818:  and 
thut,  though  the  demand  may  be  by  the  plaintiff's  seryant ;  Squier  v.  Hunt,  3  Piice, 
68,  dted  bi  Roae.  N.  P.  617. 

*  Vail  y.  Rice,  6  N.  Y.  165, 

>o  Hawlev  y.  Keeler,  58  K.  Y.  114,  affi'g  62  Barb.  281. 

"  Sears  V.  Conovfr,  4  Abb.  Ct.  App.  Dec  179;  wnira,  Daniels  y.  Kewton,  114 
Mass.  580,  s.  c.  19  Am.  R.  884. 
1*  Seaman  v.  Low,  5  Barb.  887. 
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contracted  in  reference  to  that  fact,  as  evidence  affecting  the  mle 
of  damages.^ 

66.  Defendant's  Case — Only  an  Agent] — If  the  nominal 
seller,  in  contracting,  did  not  disclose  his  principal,  he  niay,  if  he 
disclosed  the  fact  that  he  was  acting  as  agent,  exonerate  himself 
from  liability  bj  showing  a  payment  over  to  his  principal,  or 
other  special  circumstances  rendering  it  inequitable,  as  between 
the  parties,  to  hold  him  responsible.' 

67.  Intermediate  destruction  of  thing  sold,'] — ^Under  an  execu- 
tory contract  of  sale,  the  presumption  is,  in  the  absence  of  evidence 
of  a  different  intent,  that  the  parties  contemplated  the  continued 
existence  of  the  thing  sold,  until  the  time  for  delivery,  so  that  if 
it  is  destroyed  hj  accident  before  delivery,  without  the  seller's 
fault,  he  is  not  kable  for  failure  to  fulfilL' 

V.  AonoNs  Ain)  Defenses  aeisino  on  Bbeach  of  Wabrantt. 

68.  Orounds  of  the  action,] — For  a  false  warranty  the  action 
may  be  either  on  contract  or  for  deceit.*  If  warranty,  as  distin* 
gnished  from  a  mere  representation,'  is  aUeffed  and  proved, 
scienter  need  not  be  averred,  nor  proved  if  averred;*  but 
plaintiff  may  recover  on  proof  of  the  false  warranty,  express  or 
implied,  if  alleged  as  his  cause  of  action,  although  allegations  of 
fraud  are  unproved.''  If  the  complaint  is  so  framed  as  to  make 
fraud  the  cause  of  action,  a  warranty  being  alleged  as  the  means 
of  the  fraud,  the  warranty  should  be  proved  ;*  and  plaintiff  can- 
not abandon  the  charge  of  fraud  and  recover  on  mere  false  war- 
ranty.* A  recovery  for  fraud  alone,  however,  may  be  sustained.** 
If  the  complaint  sets  forth  only  a  warranty,  recovery  for  fraud 
alone  is  not  allowable.^ 

69.  Pleading.] — Warranty,  if  relied  on,  must  be  alleged," 
even  though  it  be  impliedby  law ;"  but,  under  an  allegation  not 
stating  whether  the  warranty  was  express  or  implied,  proof  of 


1  Mesamore  t.  N.  Y.  Shot  Si  Lead  Co.  40  N.  Y.  422. 
'  Morrison  ▼.  Carrie,  4  Doer,  79 ;  and  cases  cited. 

*  Dexter  r.  Norton,  47  N.  Y.  62.  affi'g  66  Barb.  272.    Compare  62  Id.  96. 
^  Schnchardt  ▼.  AUeDS,  1  Wall.  868,  and  cases  dted. 

*  Qointard  t.  Newton,  6  tlobL  72. 

*  Schnchardt  y.  Aliens  (aboye);  Case  y.  Boaghton,  11  Wend.  106;  HolmanT. 
Dord,  12  Barb.  886. 

1  Ledwich  y.  McEim,  68  N.  Y.  807,  affiV  86  Snper.  Ct  (J.  dc  S.)  804 ;  Ross  y. 
Terry,  63  N.  Y.  618.     Contra,  now  by  N.  Y.  Code  dr.  Pro.  S  649. 

*  SneU  y.  Moses,  1  Johns.  96 ;  and  see  Perry  y.  Aaron,  la.  129. 

*  Ross  y.  Mather,  61  N.  Y.  108,  rey*g  47  Barb.  682. 

i«  Indianapolis,  dkc.  R.  R.  Co.  y.  Tyng,  68  N.  Y.  668^a(B'g  2  Hon,  811. 
"  Usher  y.  Fredenhall,  21  Barb.  82.    For  other  illnstraaooi,  and  tha  wnona  of 
these  distincdonf,  see  pp.  272.  278,  and  286  of  this  yoL 
"  Diefendorff  y.  Gage,  7  Barb.  18. 
>^  Prentice  y.  Dike,  6  Dner,  220. 
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either  is  admissible,  and  snfBcient.^  Evidence  of  a  warranty  is 
not  to  be  excluded  because  the  language  proved  does  not  strictly 
follow  the  allegation ; '  and  if  there  be  a  substantial  variance,  an 
amendment  should  be  allowed,  unless  the  adverse  party  has  been 
misled  to  his  prejudice. 

70,  Warranty  of  things  in,  action,] — On  a  transfer  of  nego- 
tiable paper,  or  things  in  action,  for  a  valuable  consideration, 
there  is,  unless  circumstances  raise  a  contrary  presumption,  an 
implied  warranty,  not  only  of  title,  but  of  genuineness,  and  that 
there  is  no  defense  arising  out  of  the  seller's  own  act,'  and  that 
he  has  no  knowledge  of  any  fact  which  makes  it  worthless,  such 
as  usury,*  payment,  insolvency  of  the  maker,*  &c.  There  is,  how- 
ever, no  implied  warranty  as  to  legal  validity,  beyond  this.* 

71,  Warranty  of  title.'] — On  a  sale  of  chattels  in  the  seller^s 
possession,  a  warranty  of  title  is  implied,'  unless  the  circum- 
stances are  such  as  to  give  rise  to  a  contrary  presumption.* 
Where  the  seller  is  not  in  possession  of  the  chattel  at  the  time  of 
sale,  a  warranty  of  title  is  not  implied.  It  should  only  be  implied 
where  good  faith  requires  it.* 

72,  Express  warranty,] — To  constitute  an  express  warranty, 
there  must  be  some  expression  by  the  seller  amounting  to  an  un- 
equivocal affirmation,  relied  on  by  the  buyer,  that  the  goods  are 
of  some  certain  quality.  It  is  not  enough  to  prove  mere  expres- 
sions of  opinion."  But  it  is  not  necessary  that  the  word  "  war- 
rant" should  be  used.  Any  affirmation  amounting  to  it  is  suffi- 
cient." No  particular  phraseology  is  necessary.  Any  distinct  as- 
sertion of  the  quality  of  the  thmg,  made  by  the  seller  as  an  in- 


1  Hoe  Y.  Sanborn,  21  N.  Y.  562 ;  Humnm  v.  Richardaon,  48  Yt.  608,  s.  o.  21 
Am.  R.  162.  -^ 

*  Oneida  Manuf.  Sno.  y.  Lawrence,  4  Cow.  440;  HaitingB  y.  Loyering,  2  Pick.  214. 
Contra,  Summers  v.  Yauffhan,  86  Ind.  828,  8.  a  9  Am.  R.  741. 

»  Delaware  Bonk  v.  .Urvis,  20  N.  Y.  226. 

*  Fake  y.  Smith.  1  Abb.  Pr.  N.  8.  106. 
»  Brown  y.  Monbnromorj,  20  N.  Y.  287. 

*  The  anthorities  are  not  agreed.  Compare  Rom  y.  Terry,  68  K  Y.  616 ;  and 
Otis  y.  Cullom,  92  U.  S.  (2  Otto),  447.  According  to  the  latter  case,  the  only  lia^ 
bility,  ex  contractu,  is  for  title  and  i^enuineness;  and  any  other  liability  is  in  tort  fur 
bad  faith.  On  an  aasignroent  of  a  judgment  for  value,  without  disclosing  payment«i» 
there  is  nn  implied  warranty  that  it  is  unpaid.  Furniss  y.  Ferguson,  16  N.  V.  487 ; 
84  Id.  486 ;  but  not  that  it  will  not  be  reversed.    Glass  y.  Reed,  2  Dana  (Ry.)  168. 

^  Calye's  Case,  1  Smith's  L.  Cas.  241,  842 ;  Burt  y.  Dewey,  40  N.  Y.  288,  rev*g  31 
Barb.  640;  Hoe  y.  Sanborn,  21  N.  Y.  652. 

*  As  where  the  seller  merely  sells  such  right  as  he  has,  without  either  having  or 
undertaking  to  give  actual  or  conet^ctive  possession.  Id. ;  or  is  a  pawnbroker,  sell- 
ing unred<'emed  pledges.     Morley  y.  Attenborough,  8  Exch.  600. 

*  McCoy  v.  Artcher,  8Barb»  828 ;  Edick  v.  Crim,  10  Id.  446  ;  Hopkins  v.  Grin- 
nell,  28  Barb.  638;  Scranton  v.  Clark,  89  N.  Y.  220.  affi'g  89  Barb.  278. 

>^  Swett  y.  Colgate,  20  Johns.  196 ;  1826,  Oneida  Manul  Soc.  y.  Lawrence,  4  Cow. 
440. 

"  Whitney  y.  Sutton,  10  Wend.  412;  1886,  Cook  v.  Mosely,  18  Id.  277;  Wilbuf 
y.  Cartwright^  44  Barb.  686 ;  Wells  v.  Selwood,  61  Id.  288. 


BREACH  OF  WABRAJHT.  841 

dncement  to  purchase,  and  relied  on  by  the  buyer,  may  be  ground 
for  finding  a  warranty.^  Evasive  or  equivocal  language  may  be 
left  to  the  jury,  to  determine  whether  it  was  intended  to  be  under- 
stood as  a  warranty  or  affirmative  representation.'  Any  positive 
affirmation,  understood  and  relied  on  by  the  buyer,  is  a  warranty, 
or,  at  least,  evidence  to  go  to  the  iury.*  The  description  of  the 
goods,  in  a  bought  and  sold  note,  advertisement,  bill  of  parcels,  in^ 
voice,  or  in  an  oral  assurance  to  the  buyer,  is  evidence  of  a  war- 
ranty.* 

If  the  words  used  were  such  as  might  have  been  understood 
and  intended  by  the  parties  as  a  warranty,  the  question  whether 
they  actually  were,  is  a  question  of  fact  for  the  jury.*^  If  the 
contract  be  in  woihIs  clearly  constituting  a  warranty,  the  seller 
cannot  avoid  it  by  evidence  that  he  did  not  intend  to  be  under- 
stood as  intending  what  his  language  declares.* 

Where  the  sSe  was  oral,  evioence  of  everything  that  took 
place  between  the  parties,  upon  the  subject,  before  and  at  its  final 
completion,  is  competent.^  If  the  warranty  relied  on  was  made 
after  the  seller  had  completed  the  sale,  so  that  the  consideration 
already  given  had  been  exhausted  by  a  transfer  without  warranty, 
a  new  consideiration  must  be  provea.® 

Upon  a  sale  with  express  warranty,  whether  the  sale  be  exe- 
cuted or  executory,  the  Duyer  is  not  bound  to  rescind  and  return, 
on  discovering  a  breach,*  but  in  such  case  clearer  proof  of  breach 
is  required  than  if  he  did  return  the  thing.**  In  respect  to  de- 
fects that  were  not  open  and  visible,  the  buyer,  with  express  war- 
ranty, is  not  bound  to  prove  that  he  applied  tests  before  consum- 
ing it  in  use.^ 

73.  Agenfs  authority  to  uxx/rrant.] — ^Evidence  of  authority 
conferred  on  an  agent,  general  or  special,**  or  a  broker,"  to  sell, 
(restrictions  not  appearing),  raises  a  legal  presumption  of  au- 
thority to  warrant.    Otherwise  of  a  mere  servant.**   But  the  pre- 


1  ChApman  v.  March,  19  Johns.  290;  GtlUigher  t.  Waring,  9  Wend.  20. 

*  See,  for  instance.  Cook  v.  Mosdy,  18  Wend.  277 ;  Barge  y.  Stroberg,  42  Geo.  88. 

*  Hawkins  y,  Pemberton,  51  N.  Y.  198,  rev'g  6  Robt.  42,  and  modifying  earlier 


^  Id. ;  Wolcott  T.  Meant,  9  Yroom,  N.  J.  496,  s.  o.  20  Am.  R.  425,  afii'g  18  Am.  R. 
4n8 ;  Doance  v.  Dow,  64  N.  T.  16,  reVf  6  8upm.  Ct.  (T.  A  C.)  658.  So  of  an  order 
for  a  specified  kind  of  goods,  followed  oy  deli  very  of  a  thlag  as  snob.  White  y. 
Miller,  7  Hun,  427. 

*  Dnffee  v.  Mason,  8  Ck>w.  25 ;  Whitney  y.  Sntton,  10  Wend.  412 ;  Blakeman  y. 
McKay,  1  Hilt.  266 ;  Hawkins  y.  Pemberton,  51  N.  T.  198,  rev'g  6  Robt.  42. 

*  Hawkins  y.  Pemberton.  61  N.  Y.  198,  rev'g  6  Robt.  42. 

*  Pierson  y.  Hoag,  47  Barb.  243 ;  Canningham  y.  Parks,  97  Mass.  172. 

*  Summers  y.  Vanghan,  85  Ind  828,  s.  o.  9  Am.  R.  741. 

*  Day  y.  Pool.  52  N.  Y.  416,  affi'g  68  Barb.  506;  Ross  y.  Terry,  68  N.  Y.  618. 
'•  Day  y.  Pool  (iiboye). 

"  Doance  y,  Dow,  57  N.  Y.  16,  rev'g  6  Sapm.  Ct  (T.  A  C.)  653,  Oaatier  y. 
Douglass  MTg  Co.  18  Hun,  514. 

"  Schnchardt  y.  AUens,  1  Wall.  869,  and  cases  cited. 

»  Nelson  y.  Cowing,  6  Hill,  886. 

M  Woodin  y.  Borford,  2  Cr.  <k  M.  891. 
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samed  anthority  is  not  to  be  Btretched  to  nnngnal  warranties.* 
Evidence  of  the  usage  of  the  trade  is  admissible  as  one  means  of 
defining  the  scope  of  the  apparent  anthority  of  the  agent  or 
broker/  If  there  was  neither  express  nor  implied  authority,  it  is 
not  enough  to  show  that  the  principal  received  and  retained  the 
price,  without  showing  that  he  knew  of  the  unauthorized  war- 
ranty.* 

74.  Implied  Wa/rranty  on  an  Executed  Sale,'] — An  executed 
sale  of  chattels — that  is,  a  sale  executed  when  maae— does  not  of 
itself  imply  any  warranty  of  quality.  To  establish  such  an  im- 
plied warranty  there  must  be  evidence  of  circumstances  not  es- 
sential to  sale,  which  afford  ground  for  presuming  a  warranty  to 
have  been  within  the  intention  of  the  parties.^  It  cannot  be  im- 
ported into  the  contract  merely  by  eviaence  of  conmiercial  usage 
to  recognize  an  implied  warranty.*  Evidence  that  the  buyers 
purpose  was  communicated,  does  not  alone  raise  an  implied  war- 
ranty that  the  thing  was  fit  for  the  purpose,*  for  it  is  enough  if 
the  known,  defined,  described  thing  bought,  was  delivered.^ 
Neither  the  silence  of  the  seller  at  the  time  of  sale,*  nor  the  fact 
that  a  sound  price  was  paid,*  will  alone  imply  a  warranty.  But  if 
the  article  was  contracted  to  be  furnished  for  a  particular  use,  there 
is  an  implied  warranty  that  it  should  be  suited  for  that  use.^* 

The  exposure  or  offer  of  goods  for  sale  by  a  manufacturer  as 
being  of  his  build  or  workmanship  (whether  truly  so  or  not),  im- 
plies a  warranty  or  representation  that  they  are  made  properly, 
and  that  the  fault,  if  any,  is  a  latent  one,  arising  from  causes 
which  he  could  not  control."  Hence  even  on  an  executed  sale  by 
one  assuming  to  be  the  maker,  he  is  liable  upon  an  implied  war- 
ranty that  the  article  is  free  from  any  defect  produced  by  the 
manufacturing  process  itself.^  Where  the  defect  in  the  article 
arises  from  a  defect  in  the  materials  employed,  the  warranty  is 


»  Smith  V.  Tracy,  86  N.  Y.  79;  2  Greenl.  Ev.  18  ed.  50  n. 

»  2  Whart.  Ev.  §  967.     (hntra,  Dodd  v.  Farlow,  11  Allen,  421. 

»  Smith  V.  Tracy,  86  N.  Y.  79.  Compare  Brower  v.  Lewis,  19  Barb.  574 ;  Sweet 
T.  Bradley,  24  Id.  649. 

«  See  Redhead  y.  Midland  Rw.  Co.  L.  R.  4  Q.  B.  892;  By  water  v.  Richardson,  1 
Ad.  <fc  E.  608. 

*  Barnard  y.  Kellogg,  10  Wall.  888. 

*  Crogate's  Case,  1  Sro.  L.  Cas.  247,  260 ;  Jones  y.  Jost,  L.  R.  8  Q.  B.  197 ;  Bart- 
lett  y.  Hoppock,  84  N.  Y.  118. 

'  See  Dounce  y.  Dow,  64  N.  Y.  416. 

*  Calye's  Case,  1  Sm.  L.  Cas.  241,  248. 

*  Wnght  y.  Hart,  18  Wend,  449,  affg  17  Id.  267. 

"  Brown  y.  Snles,  27  Vt.  227,  232;  Howard  y.  Hoey,  28  Wend.  860;  GaHagher 
y.  Waring,  9  Id.  20.  Where  the  allegation  is  that  plaintlfis  were  accustomed  to  nse 
the  best,  Ac,  and  derendants  fakely  represented  and  sold,  Ac,  knowing  it  was 
bonght  for  use  in  their  business,  plaintiff  may  proye  what  kind  he  was  accnaiomed  to 
use ;  and  for  this  purpose  may  ask  his  broker  what  kind  he  had  been  in  the  habit  of 
buying.    Schuchardt  y.  Aliens,  1  WalL  868. 

1^  Chandelor  y.  Lopus,  1  Sm.  L.  Cas.  299,  816. 

>'  Hoe  y.  Siinbom,  21  N.  Y.  662.  Compare  Beck  y.  Sheldon,  48  K.  Y.  866 ;  Bart- 
lett  y.  Hoppook,  84  N.  Y.  118. 
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implied,  for  the  same  reason,  only  where  he  is  shown,  or  maj  be 
presumed  to  have  known,  the  defect.^ 

In  th^  case  oi provisions^  for  human  food,  there  is  an  implied 
warranty  that  they  are  sound  and  wholesome,  if  they  are  sold  for 
domestic  consumption,^  but  not  if  they  are  sold  as  merchandisey 
and  not  for  immediate  domestic  use. 

Where  there  is  no  other  liability  as  to  quality,  none  is  implied 
from  a  warranty  of  quantity ;  but  the  quantity  is  made  up  by  un- 
sound and  sound  together.' 

In  aid  of  evidence  of  an  implied  warranty,  the  buyer  may  tes- 
tify to  the  fact  that  he  purchased  relying  on  the  existence  of  the 
supposed  quality.* 

Where  the  warranty  is  an  implied  one,  or  the  breach  is  a  con- 
dition of  the  sale,  as  distinguished  from  a  warranty,  retaining  the 
article  after  opportunity  to  ascertain  the  defect,  raises  a  presump- 
tion of  acquiescence  in  the  quality y*^  which  is  usually  conclusive, 
imless  induced  by  fraud.*  If  fraudulent  acts  inducing  acceptance 
are  alleged,  and  proved,  it  is  no  objection  that  other  such  acts  also 
alleged  remain  unproved.^ 

75.  —  on  sale  partly  or  wJiolly  ExecifiaryPi — ^An  executory 
contract,  unless  the  circumstances  mdicate  a  dinerent  intent,  im^ 
plies  a  warranty  that  the  thins  delivered  shall  be  of  such  quality 
as  to  be  merchantable  or  salable — that  is,  at  least  of  medium  qual- 
ity or  goodness.' 

76.  Sale  hy  Sample.'] — The  mere  exhibition  of  a  sample  at  the 
time  of  sale  is  not  evidence  of  a  sale  by  sample ;  it  is  evidence 
only  of  a  representation  that  the  sample  has  been  taken  from  the 
bulK  in  the  usual  way.*  If  such  a  sale  was  not  expressly  agreed  to 
be  by  sample,  it  is  a  question  of  intent  whether  it  was  a  sale  by 
sample.^ 

A  sale,  though  evidenced  by  a  bill  of  parcels,"  or  a  bought  and 
sold  note,^*  not  referring  to  a  sample,  may  be  shown  by  parol  to 
have  been  by  sample,  especially  if  the  designation  in  the  writing 
is  not  a  sufficient  aescription  ;  ^  and  evidence  of  the  usage  of  the 


>  Hoe  y.  Sanborn,  21  N.  Y.  552.  Compare  Beok  r.  Sheldon,  4S  N.  Y.  865 ;  Bart- 
lett  T.  Hoppock,  34  N.  Y.  118. 

*  Van  Bracklin  r.  Fonda,  12  Johnfi.  468;  Jones  y.  Marraj,  8  Monr.  (Ey.)  88; 
Hooes  y.  Mead,  6  Deo.  617  ;  and  see  IHyine  y.  McCormick,  60  Barb.  116. 

*  Jooes  y.  Murray,  8  Monr.  (Ky;)  88. 

*  Ross  y.  Terry,  68  N.  Y.  615, 

*  Reed  y.  Randall,  29  N.  Y.  868. 

*  Dutchess  Co.  y.  Harding,  49  N.  Y.  824. 
Md. 

*  Howard  y.  Hoey,  28  Wend.  860;  Renaud  y.  Peck,  2  HiU..  187 ;  Lawton  y.  Kiel, 
61  Barb.  55b;  Hamilton  y.  Ganyard,  2  Abb.  Ct  App.  Dea  814,  affi'g  34  Barb.  204. 
Compare  Chandelor  y.  Lopus,  I'^Sm.  L.  Cas.  299,  818  [251.] 

*  Waring  y.  MasoD,  18  Wend.  425,  434;  Hargous  y.  Stone,  6  N.  Y.  85,  90. 
*•  Waring  y.  Mason  (aboye). 

"  Bradford  y.  Manly,  18  Mnns.  189. 

*'  Boorman  y.  Jenkin^  12  Wend.  666 ;  13  Id.  436;  Eooj)  y.  Handy,  41  Barb.  454. 
*'  Pike  y.  Fay,  101  Mhrs.  134.    Otherwise  under  special  coutract.    Thomas  y. 
Hunt,  4  Abb.  Ct.  App.  Dec.  416. 
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trade  to  make  all  Buch  sales  bj  sample,  is  competent  for  this  pur- 
pose.^ But  if  the  circnmstances  of  the  sale  are  such  that  there 
was  no  express  warranty,  and  the  law  does  not  imply  one,  a  war- 
ranty cannot  be  established  (even  to  the  extent  of  conformity  to 
samples  exhibited),  by  mere  proof  of  a  usage  of  the  trade  to  con- 
tract, with  such  warranty,  in  the  manner  proven.'  Whether  the 
sale  was  by  sample  or  not,  is  a  question  of  fact,  on  which  evidence 
of  usage  is  competent ;  but  the  liability  resulting  is  a  question  of 
law,  on  which  usage  can  have  no  weight.  But  no  usa^e  can  be 
sustained  in  opposition  to  the  establi^ed  principles  of  law,  so  as 
make  the  seller  of  manufactured  goods,  by  sample,  liable  to  the 
purchaser  for  damages  occasioned  l)y  latent  defects  in  the  goods 
sold,  not  discoverable  either  in  them  or  the  sample  by  or<nnary 
care.*  Sale  by  sample,  and  warranty,  may  both  oe  proved,  and 
one  does  not  necessarilv  merge  or  supersede  the  other.^  Sale  by 
sample  is  only  one  kind  of  warranty,  and  does  not  preclude  others. 
To  have  tne  effect  of  proving  sale  by  sample,  the  evidence 
must  show  that  the  parties  mutually  understood  that  they  were 
dealing  with  the  sample  upon  an  agreement  on  the  part  of  the 
seller  that  the  bulk  of  tne  commodity  corresponded  with  the 
sam;ple.'^  If  the  sale  is  by  agent,  in  the  ordinary  course  of  trade, 
special  authority  to  use  a  sample,  or  otherwise  warrant,  need  not 
be  proved,  even  though  the  agency  be  special.^ 

77.  PresViTajption  of  knowledge."] — The  law  presumes  that 
every  dealer  in  articles  brought  to  market  is  acquainted  with  all 
the  circumstances,  such  as  tendencies  to  deterioration,  usually  ^  at- 
tendant on  cargoes  composed  of  those  articles ;  but  a  mere  dealer 
is  not  presumed  to  know  the  precise  quality  of  goods  of  a  par- 
ticular brand.^ 

78.  Parol  eoidence  of  wa/rranty  on  vyritten  sale!] — If  the  par- 
ties have  reduced  their  contract  to  writing,  the  instrument  can- 
not be  varied  by  oral  evidence  of  a  warranty*  or  representation^* 
not  expressed  or  implied  in  the  writing,"  unless  fraud  be  shown, 


>  Syers  v.  Jodm,  8  Exch.  111. 

*  Beirne  t.  Dord,  6  N.  Y.  102. 

*  Randall  y.  Rmitb,  68  Me,  105,  a.  o.  18  Am.  R.  200,  and  cases  cited;  s.  p.  Bav^ 
nard  v.  Kellogg,  10  Wall.  888. 

4  Murray  y.  ^^lith,  4  Daly,  278 ;  and  see  Sands  y.  Taylor,  5  John^.  410;  bat  a 
written  agreement  of  sale  may  exclude  oral  evidence  of  warranty. 
»  Beime  v.  Dord,  6  N.  Y.  96. 

*  Andrews  y.  Kneeland,  6  Cow.  864 ;  see  also  Boorman  y.  Jenkins,  12  Wend.  672. 
^  Hargous  y.  Stone,  5  N.  Y.  94. 

*  Dounce  y.  Dow,  67  N.  Y.  16,  rcY'g  6  Supm.  Ct.  (T.  ^  C.)668. 

*  Dean  y.  Mason,  4  Conn.  428. 
"  Rice  Y.  Forsyth,  41  Md.  889. 

"  Pickering  y.  Dowson.  4  Taunt.  779 ;  Benj.  on  S.  §  621.  But  compare  para- 
graph 9.  So  held  of  a  biU  of  sale,  Muroford  y.  McPherson,  1  Johns.  414;  Pender 
y.  Forbes,  1  Dev.  A  B.  260;  Sparks  y.  Menrick,  66  Ko.  Car.  440:  of  an  assignment 
of  a  patent  right.  Van  Ostrand  y.  Reed,  1  Wend.  424 ;  Rose  v.  Hurley.  89  Ind.  77: 
of  a  letter,  Whitmore  y.  South  Boston  Iron  Co.  2  Allen,  62,  s.  a  1  Am.  L.  Reg.  N. 
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nor  can  the  warranty  be  established  by  extrinsic  written  evi- 
dence of  a  prior  representation,  snch  as  the  letters  of  negotia- 
tion,^ or  the  advertisement  of  sale.^  The  vmting  may  be  deemed 
to  contain  the  whole  contract.*  But  this  rule  is  greatly  limited, 
where  the  statute  of  frauds  does  not  require  a  writing,^  and  the 
instrument  is  one  which  does  not  purport  to  embody  all  the 
terms  of  the  contract.'  A  bill  of  parcels,  or  sold  note,  given  ap- 
parently as  a  receipt  for  the  price,*  or  an  invoice  made  out  by  the 
seller  after  an  oral  warranty,^  is  not  a  contract  within  the  rule, 
and  does  not  preclude  evidence  of  oral  warranty.  And  if  there 
be  a  written  contract,  the  fact  does  not  preclude  evidence  of  a 
warranty  made  by  parol,  subsequent  to  the  execution  of  the  writ- 
ten contract.* 

An  express  warranty  does  not  preclude  an  implied  warranty 
to  the  same  effect.*  And  an  express  warranty  mav  be  helped  out 
or  enlarged  by  a  warranty  impued  from  knowleage  of  tne  pur- 
pose for  which  the  thing  was  ordered.** 

79.  Parol  evidence  to  explain  wo/rranty.'] — ^Upon  principles 
already  stated,  ambiguous  expressions  in  the  warranty  may  be 
explained  by  paroj." 

80.  Variances  in  the  contracty  and  breach.'] — ^Yariances  be- 
tween the  allegation  and  proof,  in  respect  to  other  parts  of  the 
contract, — ^the  title  to  the  goods,^  the  consideration  of  the  sale,^ 

8.  408 ;  and  of  the  printed  conditionB  of  sale  sabscribed  by  the  anciioiieer,  PoweU  t. 
Edmunds,  12  East,  6.  Otherwise  of  unsi^pied  conditions.  Eden  v.  Blake,  18  Meea. 
dc  W.  614.  Where  the  sale  was  not  in  writing,  a  warranty  may  be  proved,  though 
made  during  negotiations,  some  days  before  the  sale.  Wilmot  t.  Hurd,  11  Wend, 
684 

1  Randall  r.  Rhodes^  1  Cort  0.  Ct  90. 

*  Mnmford  v.  McPherson  (aboye). 

*  Van  Ostrand  v.  Reed,  1  Wend.  42Y. 

*  8ee  1  Pars,  on  Contr.  647. 

*  Thus  where  the  writing  consists. of  a  written  nndertakinff  to  ship,  with  an  ac- 
knowledgment of  prerious  receipt  of  payment,  parol  evidence  is  admissible  to  show 
what  the  terms  of  contract  of  sale  wore,  and  that  the  goods  were  those  actually  or- 
dered.   Hogins  V.  Plympton,  11  Pick.  97,  Shaw,  Ch.  J. 

'  FUkins  v.  Why  land,  24  N.  T.  888 ;  24  Barb.  879 ;  Allen  v.  Pink,  4  Mees.  <k  W. 
140.  CtmlrOf  where  the  statute  of  frauds  required  the  bill  Lamb  v.  Crafts,  li 
Mete.  858. 

'  Foot  V.  Bentley.  44  N.  Y.  166. 

*  Brewster  v.  (^ountryman,  12  Wend.  446. 

*  Roes  V.  Terry,  68  if.  Y.  615.  Contra,  Whitmore  v.  South  Boston  Iron  Co.  2 
Allen,  62,  60,  s.  c*l  Aul  L.  Reg.  N.  8.  408.  Compare  Boothby  v.  Scales,  27  Wis. 
626. 

10  See  Parks  y.  Morris  Tool  Co.  64  N.  Y.  686,  affi'g  4  Lans.  108,  s.  o.  60  Barb.  140. 

"  Paragraphs  9,  10.  Thus  on  a  warranty  that  a  machine  could  do  certain  work 
**  with  a  good  team,"  parol  evidence  of  the  declarations  of  the  party  is  admiasible,  to 
show  whether  a  two  horse  or  four  horse  team  was  meant.  Sanson  v.  Madigan,  15 
Vt.  144.  And  see  Pike  v.  Fay,  101  Mass.  184.  Otherwise  of  evidence  contradicting 
the  language.     Yates  v.  Pym,  6  Taunt.  446. 

"  Starr  v.  Anderson,  19  Conn.  888. 

"  Smith  y.  Battams,  L.  J.  26  Ezch.  282;  Turner  y.  Hugydns,  14  Ark.  21.  The 
fact  that  the  money  was  paid  by  plaintiff  s  agent  who  had  not  been  reimbursed,  is 
not  materiaL  Indianapolis,  Peru  i  Chicago  Railw.  Co.  v.  Tyng,  68  N.  Y.  658,  affi'^ 
a  Hon,  811,  li  0.  4  Supm.  Ct  (T.  A  C.)  524. 


846  AcrriOKS  and  defenses  on 

and  the  like, — ^are  of  secondaiy  importance  in  proving  the  war- 
ranty-, and  are  indnlgentlj  treated. 

Under  the  allegation  of  warranty  and  breach,  evidence  of  de- 
fendant's sab&equent  promise  to  cure  the  defect  is  admissible, 
and  he  mav  be  held  liable  on  that  promise;^  but  mere  proof  of  a 
subsequent  agreement  to  rescind  the  ori^nal  contract  and  return 
the  money,^  is  not  sufficient,  at  least  witnout  amendment. 

81.  Breach.'] — To  sustain  an  action  upon  a  warranty,  it  is  not 
necessary  to  prove  that  all  the  representations  made  by  defendant 
were  false,  or  actionable.  It  is  enough  to  prove  that  any  were 
so.'  And  it  is  not  necessary  to  prove  that  the  seller  knew  of  the 
defect.*  The  question  whether  the  article  corresponds  with  the 
warranty,  is  usually  one  for  the  jury.'  If  the  qualities  of  the 
article  oe  proved  by  the  testimony  of  a  witness  to  whom  it  has 
been  submitted  for  inspection,  there  must  be  direct  evidence  that 
the  thing  of  which  the  witness  speaks  was  the  same  as  that  deliv- 
ered or  offered.*  If  fraud  is  alleged,  evidence  that  other  goods 
were  fraudulently  sold  by  the  seller  to  other  persons,  is  relevant 
to  the  question  of  scienter  within  the  limits  marked  by  the  rules 
applicable  in  actions  for  deceit.  So  if  the  seller  has  adduced 
evidence  that  he  never  made  or  sold  inferior  goods  to  any  one, 
evidence  of  sales,  etc.,  to  third  persons  is  competent  in  rebuttal.^ 
And  in  other  cases,  on  a  conflict  of  evidence  as  to  quality,  evi- 
dence of  the  bad  quality  of  other  things  of  the  same  production 
and  condition  of  keeping,  may  be  relevant  as  raising  a  presump- 
tion that  the  thing  in  questioi^parcel  of  the  same  batch  or  crop, 
had  the  like  alleged  defect.^  Where  the  article  is  contracted  for, 
to  serve  a  specified  use,  evidence  is  admissible  of  the  differenco 
in  the  results  produced  in  such  use,  hj  the  sample  or  model  or- 
dered, and  the  imitation,  as  corroborative  of  their  inherent  differ- 
ence.' If  the  parties  agreed  on  submitting  the  question  of  con- 
formity to  the  warranty  to  the  arbitrament  of  a  third  person,*®  or 
to  a  specific  test,"  the  decision  so  had,  is  conclusive,*^  unless  fraud 
or  baa  faith  is  shown,**  Where  the  thing  sold  consists  of  a  large 
quantity  of  merchandise,  it  is  not  necessary  in  the  first  instance 


>  Dennis  v.  Coman,  61  N.  Y.  642. 

*  DickiDBon  y.  Lane,  lOT  Mass.  648. 

*  Sweet  V.  Bradley,  24  Barb.  649. 

^  Carley  y.  Wilkins,  6  Barb.  657.    Otherwise  aa  to  a  mere  representation,  aa  dia* 
tinffuisbed  from  a  warranty.    Id.    Compare  Edick  y.  Crim,  10  la.  446. 

^  EYen  if  the  thing  be  produced  in  court.    Morton  y.  Faurbanks,  11  Pick.  368. 

*  Perry  y.  Smith,  22  Vt  801. 

'  Durst  V,  Burton,  2  Lans.  187,  affi'd  in  47  N.  Y.  167. 

*  Buchanan  y.  Collins,  42  Ala.  419. 

*  TUton  Y  Miller  <b  Co.  66  Penn.  St  888,  s.  o.  6  Am.  R.  878. 
^^  McParlin  y.  Boynton,  8  Hun,  449. 

"  Sharpe  y.  Great  Western  Kw.  «  Meea  <k  W.  6,  s.  o.  2  Am.  Rw.  Cas.  722. 
"  See  for  the  cases  on  the  general  question,  Schencke  y.  Bowell,  8  Abb.  New  Cac 
42. 

"  See  Bowery  Nat.  Bank  y.  Mayor,  Ac.  68  N.  Y.  868,  reY'g  8  Hun,  68ft 
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to  prove  tliat  every  lot  or  package  was  examined.  It  is  enongh 
that,  of  a  quantity  of  similar  parcels,  a  reasonable  number  were 
opened  and  all  found  alike  deiective.^  The  general  character  or 
quality  of  the  thing  beyond  the  limits  of  that  called  for  by  the 
warranty,  is  not  relevant.* 

In  an  action  on  a  warranty  of  title  to  a  chattel,  breach  is  ubu« 
ally  proved  by  an  eviction  by  recovery ; '  but  the  buyer  may  re- 
cover on  proof  of  a  demand  made  on  him  by  virtue  of  a  pai:a- 
mount  claim  to  which  he  voluntarily  surrendered ;  in  such  case, 
however,  the  burden  of  proving  the  claim  is  on  him.*  If  eviction 
by  recoverv  is  relied  on,  the  judgment  against  the  buyer  is 
competent.^    It  has  been  held  mcumbent  on  the  defendant  to 

Jleaa  and  prove  fraud  or  collusion  in  the  judgment  of  eviction,  if 
e  would  avoid  its  effect,  even  where  the  plaintiff  did  not  attempt 
to  prove  notice  of  the  suit  to  the  warrantor ;  •  and  if  the  war- 
rantor had  adequate  notice  of  the  action,  and  an  opportunity  to 
litigate  it,  the  judgment  recovered  on  the  merits  is  conclusive 
against  him.''  But  mere  knowledge  of  the  action  and  a  notice  to 
attend  the  trial  are  not  enough.^ 

82.  Opinions  of  witnesses.'] — ^Where  a  qualified  expert  is  ex- 
amined as  to  the  quality  of  the  article,  it  is  competent  to  ask  the 
general  question — as  for  instance,  whether  the  machine  in  ques- 
tion was  made  in  a  workmanlike  manner.  The  facts  may  be 
called  for  in  detail,  and  in  th^  case  of  any  other  than  a  skilled 
witness,  they  should  be  called  for ;  *  but  m  examining  a  skilled 
witness,  the  party  may,  if  he  choose,  rest  upon  the  general  state- 
ment alone,  and  leave  it  to  his  adversary  to  call  for  more  specific 
objections  to  the  work  by  cross-examination,  and  he  has  a  right 
to  do  so.^ 

A  liberal  rule  is  applied  in  regard  to  opinions  as  evidence 
as  to  diseases  of  animais,  as  it  is  rare  that  persons  are  found 
who  make  the  treatment  of  diseases  of  domestic  animals  a  dis- 
tinct profession,  or  attain  to  great  skill  or  science  therein.  The 
best  skill  and  science  that  can  be  expected  will  bo  the  evidence 
of  persons  who  have  had  much  experience,  and  have  been  for 
years  made  acquainted  with  such  diseases  and  their  treatment.^ 


>  Renand  v.  Peck,  2  Hilt.  IST. 

*  ThnB  under  a  warranty  that  n  farnace  should  heat  the  bnildin^to  70*,  the  re- 
qniflite  degree  of  beat  for  ordinary  dwellings  is  irrelevaot.  Brbtol  v.  Tracy,  21  Barb. 
236. 

*  And  it  waa  formerly  held  that  this  was  the  only  eyidence,  anless  there  was 
affirmative  proof  of  gnilty  knowledge.    Case  v.  Hall.  24  Wend.  103. 

«  Bordwell  y.  Ck>lUe,  45  N.  Y.  494,  affi'g  1  Lans.  141. 

*  Atkins  y.  Hosley,  8  Snpm.  Ct.  (T.  <k  C.)  822. 

<  Blasdale  y.  Babcock,  1  Johns.  617;  Barney  y.  Dewey,  13  Id.  224. 
'  Fake  v.  Smith,  2  Abb.  Ct.  App.  Dec.  76. 

>  Somers  y.  Schmidt,  24  Wis.  417,  s.  o.  1  Am.  R.  191. 

*  Strevel  y.  Hempstead,  44  Barb.  518. 

*^  Cur^  y.  Gano,  26  N.  T.  426;  Beekman  y.  Johnson.  36  Ala.  252. 

"  Slater  y.  Wilcox,  57  Barb.  604.    Compare  McDonald  y.  Chridtie,  42  Barb.  86; 
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The  qualification  of  the  witness  is  a  question  of  law  for  the 
court ;  bnt  in  proportion  as  his  character  as  an  expert  is  con- 
tested, it  is  important  that  his  testimony  should  be  confined  to 
facts  rather  than  opinion.  In  a  case  of  breach  of  warranty,  by 
disease,  a  medical  witness,  who  has  stated  that  he  has  read  various 
standard  authors  on  the  subject  of  disease,  and  has  given  his  own 
opinion  in  respect  to  the  character  of  the  disease  of  which  the 
animal  died,  may  be  asked :  '^  What  is  the  best  opinion,  according 
to  the  best  medical  authority  V^^ 

83.  Admissions  and  declarations.'] — Evidence  that  the  buyer 
on  beinff  complained  to  that  he  had  given  a  warranty,  and  that  it 
was  broKcn,  only  denied  the  breach,  is  sufficient  evidence  to  sus- 
tain a  finding  that  he  gave  the  warranty.*  Whether  declarations 
of  an  agent  are  competent  depends  on  the  test  applicable  in  other 
cases.  An  authority  to  receive  payment  for  goods  sold,  does  not 
make  the  agent's  declarations  in  regard  to  the  condition  of  the 
goods,  evidence  against  his  principal.'  But  where  one  is  em- 
ployed by  the  seller  to  remeay  the  alleged  defect  after  delivery, 
his  declarations,  made  as  part  of  the  res  gestcB^  while  engaged  in 
the  work,  are  competent.* 

84.  Omission  to  return  the  article.'] — If  a  warranty  has  been 
proved,  keeping  the  goods,  delaying  to  give  notice  of  the  defect, 
&c.,  may  furnish  a  strong  presumption  against  an  alleged  breach 
of  warranty ;  but  cannot  bar  the  buyer  from  suing  for,  or  recoup- 
ing his  damages  for  such  breach,  if  proved." 

85.  Damages.'] — A  breach  having  been  proved  there  must  be 
some  evidence  oi  difference  in  value  between  the  article  as  fur* 
nished  and  the  article  as  agreed  to  be  furnished.*  A  mere  offer 
to  prove  the  value  of  the  thing  furnished,  unconnected  with  evi- 
dence of  that  of  the  thing  agreed  for,  may  be  excluded.'  The 
witness  cannot  speak  directly  to  the  amount  of  dams^es  recover- 
able ;  but,  if  the  thing  have  a  market  value,  a  qualified  witness 
may  give  an  opinion  of  its  value,  and  of  the  difference  between 
its  actual  value,  and  what  would  have  been  its  value  had  it  corre- 
sponded to  defendant's  representations.*    If  the  thing  or  its 


Joy  V.  Hopkins,  6  Den.  84;  Willie  v.  Quimbj',  11  Fost.  (N.  H.)  486.     ConJtra,  GniTes 
V.  Moses,  13  Minn.  886 ;  and  see  Spear  v.  Richardson,  84  N.  U.  428. 
>  Pierson  v.  Hoag.  47  Barb.  248. 

*  Miller  y.  Lawton,  16  C.  B.  N.  8.  884;  Salmon  t.  Ward,  2  Carr.  A  P.  211. 

*  H  jland  v.  Sherman,  2  £.  D.  Smith,  284. 

^  Kimball  Mannf.  Co.  y.  Yroman,  86  Mich.  810. 

»  MuUer  y.  Eno,  14  N.  Y.  (4  Kern.)  697 ;  FeUder  y.  Starkln,  1  H.  Blackst  17; 
Coner  y.  Dempsey,  49  N.  Y.  665 ;  Smelteer  y.  White,  92  U.  S.  (2  Otto),  890,  895. 
Bnt  under  executory  contract,  acceptance  after  opportunity  to  examine,  waiyes  ob- 
jections to  pHtent  defects.  Gay  lord  Mannf.  Ck>.  y.  Allen,  68  N.  Y.  616.  Compare 
Grimoldby  y.  Wells,  L.  R.  10  C.  P.  891,  8.  c.  12  Moak.  £ng.  R.  461,  and  cases  cited. 

*  Fa!es  V.  McKeon.  2  Hilt  68. 

'  Leonard  v.  Fowler,  44  N.  Y.  296. 

'Rogers  y.  Ackerman,  22  Barb.  184;  mckloy  y.  Thomas,  Id.  662;  MHler  y. 
Smith,  112  Mass.  470. 
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condition  be  ffnch  that  it  has  no  known  or  market  ralne,  the  dam- 
ages are  necessarilj  special,  and  the  items  of  actnal  loss  should  be 
proved,  and  the  whole  left  to  the  jury.^  To  chare;e  with  conse- 
quential damages  there  should  be  evidence  either  that  the  object 
of  the  buyer  was  specially  brought  to  the  notice  of  the  seller,**  or 
that  circumstances  were  known  to  the  seller,  from  which  the  in- 
tention ought  in  reason  to  be  inferred,  so  that  the  object  mav  be 
taken  to  have  been  within  the  contemplation  of  both  parties." 

In  an  action  for  breach  of  the  warranty  implied  or  expressed 
in  the  assignment  of  a  judgment,  the  prima  facie  value  of  the 
judgment  is  the  amount  of  money  which  \h.^  debtor  in  the  judff* 
ment  appears  liable  to  pay  thereon.^  The  amount  of  the  consiu- 
eration  of  the  agsignment  is  immaterial/  But  evidence  of  the 
less  value  of  property  which  could  have  been  taken  on  execution 
at  the  time  oi  the  assignment,  may  be  competent  in  mitigation.* 
The  expenses  of  attempting  to  enforce  the  jud^ent  against  one 
who  had  been  released,  if  pleaded,  are  recoveraole.^ 

86.  Disproof  of  implied  warranty.'] — Proof  of  express  and 
unqualified^  refusal  to  warrant,  negatives  the  implied  warranty 
that  otherwise  might  arise.*  The  implied  warranty  of  title,  and 
the  implied  warranty  of  amount  unpaid  upon  a  securitv  assigned, 
rest  upon  the  presumption  of  law  that  the  vendor  knows  the 
facts  which  he  impliealy  warrants ;  and  this  is  a  conclusive  pre- 
sumption, and  cannot  be  contradicted.^® 

87.  Buyer^B  knowledge  of  defect.'] — In  an  action  on  a  written 
warranty  of  soundness  of  a  chattel,  parol  evidence  is  admissible, 
to  show  that  the  defects  complained  of  were  made  known  to  the 

Slaintiff  at  the  time  of  the  sale.  A  warranty  does  not  extend  to 
efects  which  are  visible.**  And  when  it  is  proved  affirmatively, 
that  the  purchaser  knew  of  the  defect  at  the  time  of  the  sale;  he 
cannot  recover  damages.^  But  an  offer  to  show  that  he  had 
means  of  knowledge  is  not  enough.^ 

88.  SeUer^a  good  faith.] — A  breach  of  warranty,  as  distin- 
guished from  a  mere  false  representation  having  been  proved, 
evidence  of  facts  showing  that  defendant  made  it  under  inisin* 
formation*^  and  in  good  mth,  is  irrelevant. 


>  Whitney  t.  Taylor,  64  Barb.  686. 

*  As  ia  MeB^more  t.  N.  T.  Shot  and  Lead  Co.  40  N.  Y.  422. 

*  Smith  V.  Green,  L.  R.  1  G.  P.  Div.  94,  8.  c.  16  Moak's  Eng.  448. 
^  Furnisa  y.  Ferguson,  84  N.  T.  486,  affi'g  8  Robt  269. 

'  Sweet  Y.  Bradley,  24  Barb,  649. 

*  Jtnsen  y.  Ball,  6  Cow.  628. 

^  Weston  y.  Chamberlain,  66  Barb.  416. 
"  Wood  y.  Smith,  6  M.  <fe  Ry.  124. 

*  So  held  as  to  genuineness  of  note.    Bell  y.  Dagg,  60  N.  T.  628. 
>«  Fumiss  y.  FerKUson,  84  N.  Y.  486,  affi'g  8  Robt  269. 

"  Schuyler  y.  Ross,  2  Cai.  202. 

"  Chandelor  y.  Lopns,  1  Smith's  L.  Cas.  299,  820,  and  cases  cited. 

<*  Fumiss  y.  Ferguson,  84  N.  Y.  486,  affi'g  8  Robt.  269. 

14  Brisbane  y.  Parsous,  88  N.  Y.  832, 
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89.  Former  adjudicatum.'] — Judgment  in  an  action  of  deceit^ 
for  a  false  statement  as  to  qualitj,  is  a  bar  to  an  action  of  con- 
tract on  a  false  warranty  of  the  same  qnalitj,  and  so  of  the  con- 
verse.^ Judgment  in  an  action  for  the  price  is  also,  if  the  buyer, 
by  his  answer  in  that  action  or  his  course  on  the  trial  of  it,  ad- 
mitted  the  validity  of  the  seller's  claim ;  otherwise  not.* 

1  2  Whart.  Ey.  g  119,  citing  Ware  v.  PcrciTa],  61  Me.  891 ;  Norton  v.  Ddhertj, 
8  Qnj,  872.     Bat  partly  contra,  now  by  N.  T.  Code  Gir.  Pro.  §  629. 

*  Whart  Ey.  §  790,  dtiog  Davis  v.  Talcott,  12  N.  Y.  184;  Mondel  y.  Steel,  8 
Mees.  <fc  W.  858 ;  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687 :  Bascom  v.  Manning,  62  N.  SL 
182;  Burnett  y.  Smith,  4  Gray,  60;  Ihinsen  y.  Ormsby,  82  Penn.  St,  198, 
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ACTIONS  FOR  USE  AND  OCCUPATION  OF  REAL  PROPERTY. 

1.  GroaDcU  of  the  Action.  6.  Defendant's  ooeii|Mitlon. 

2.  The  relation  of  landlord  and  tenant.  6.  Measnre  of  reoovery. 

8.  Express  contract  7.  Admissions  and  declarations. 

4.  Parties. 

1.  Grounds  of  the  action^ — The  gist  of  the  action  is  that  de- 
fendant has  had  the  nse  ana  occupation  of  plaintifPs  real  prop- 
erty, by  virtue  of  an  agreement  therefor,  express  or  implied, 
made  between  them,  under  which  plaintiff  is  entitled  to  a  reason- 
able compensation. 

2.  The  relation  qflamJlord  and  tenant.'] — ^There  must  be  proof 
that  the  conventional  relation  of  landlord  and  tenant  existeo.^  It 
is  not  enough  to  show  privitv  of  estate ;  there  must  be  privity 
of  contract.^  The  contract,  however,  need  not  be  expressed,  but 
mav  be  impUed  from  circumstances,  such  as  defendant's  entering, 
or  holding  over,  after  notice  from  plaintiff  that  he  should  expect 
arent;»  or  from  the  defendant's  recognition  of  the  plaintiA  as 
landlord,  as,  for  example,  by  repeatedly  paying  rent  to  the  agent 
of  the  plaintiff,  and  taking  receipts  from  him  as  landlord.^  An 
implied  obligation  to  pay  is  not,  however,  raised  from  mere  pos- 
session; there  must  be  an  implied  agreement  for  the  use.  The 
evidence  must  imply  that  the  relation  of  landlord  and  tenant  was  . 
created  by  agreement  or  understanding  of  the  parties.'  Where 
defendant  has  entered  and  occupied  by  permission  of  plaintiff, 
without  any  express  aCTeement,  the  law  implies  a  promise  on  his 
part  to  pay  a  reasonable  compensation,  but  such  presumption  does 
not  arise  when  an  arrangement  is  proven  showing  that  the  parties 
did  not  intend  to  constitute  the  relation  of  landlord  and  tenant.' 
Evidence  that  after  the  determination  of  a  lease,  the  tenant  held 
over  and  paid  rent,  is  conclusive  evidence  of  a  tenancy,''  and  the 


>  6  Abb.  N.  T.  Dig.  I^ew  Ed.  54 ;  Carpenter  v.  U.  S.  17  WalL  489,  498 ;  aty  of 
Boston  y.  Binney,  11  Pick.  1 ;  Thompson  r.  Bower,  60  Barb.  463;  Dennett  v.  Penob- 
scot Fair  Co.  67  Me.  426,  a.  o.  2  Am.  B.  68. 

•  Glover  v.  Wilson,  2  Barb.  464. 

*  Coit  T.  Planer,  4  Abb.  Pr.  N.  a  140,  s.  o.  7  Robt  413 ;  Despard  r.  Walbridge, 
16  N.  Y.  874. 

^  McFarlan  y.  Watson,  8  N.  T.  286. 

*  id.,  and  cases  citfd. 

•  (Carpenter  v.  U.  S.  17  WalL  489, 498. 

"^  Rose.  N.  P.  840,  citing  Bishop  y.  Howard,  2  B.  A  0.  100 ;  and  see  Bayley  y. 
Bradley,  6  C.  B.  826.  But  where  a  tenant  from  year  to  year,  after  the  expiration  of 
Ms  landlord's  title  continued  in  possession  for  one  quarter,  and  paid  rent  for  that 

[Wl] 


852  ACrnON3  FOB  USE  Am) 

action  lies  for  rent  subsequent  to  the  term,  although  the  lease  was 
sealed.^  Any  evidence  of  indebtedness  for  rent  in  an  immediatelj 
preceding  period  is  competent,  in  connection  with  evidence  of 
continued  occupation.' 

3.  Mspresa  agreement'] — If  the  occupation  was  under  an  ex- 
press agreement  which  is  void  under  the  statute  of  frauds,  the 
agreement  may  be  proved  for  the  purpose  of  showing  the  in- 
tended relation  of  landlord  and  tenant.*  If,  however,  it  was 
under  a  valid  sealed  agreement  the  action  must  be  upon  the  deed 
itself.*  The  statute,*  which  permits  an  action  of  assumpsit  for 
use  and  occupation  where  tne  aCTeement  was  express,  out  not 
by  deed,  allows  the  agreement,  if  it  reserves  a  certain  rent,  to 
be  used  as  evidence  of  the  amount  recoverable.*  Under  the 
new  procedure,  the  distinction  between  this  action  and  an  ac- 
tion on  the  sealed  contract  is  formal ;  and  if  the  proper  parties 
are  joined,  an  amendment  may  be  allowed  at  the  trial,  if  there 
has  been  no  surprise  on  defendant,  in  not  counting  on  his  con- 
tract.' Either  an  oral  or  unsealed  written  agreement  for  hiring, 
or,  in  case  there  was  no  express  agreement,  such  facts  as  will  raise 
an  implied  contract,  may  oe  proved  under  a  general  allegation 
of  indebtedness  for  use  and  occupation.®  If  the  agreement  was 
not  made  in  writing  a  witness  may  be  asked  to  "  state  the  terms." 
It  is  not  necessary  to  ask  him  to  state  what  was  said.'  If  it  ap- 
pears  from  the  plaintiffs  evidence  that  defendant  held  under  a 
written  agreement  not  produced  or  accounted  for,  plaintiff  will 
not  be  allowed  to  give  parol  evidence  of  the  holding.^*^  But  if  the 
plaintiff  has  made  out  a  prima  facie  case,  without  proof  of  tho 
ex:istence  of  a  writing,  and  defendant  seeks  to  show  that  he  held 
imder  a  written  agreement,  he  must  produce  the  instrument,  or 
his  objection  is  untenable."    To  what  extent  a  written  agreement 


quarter  to  the  rerersioDer,  but  quitted  at  the  end  of  it,  the  payment  is  not  eyidence 
of  a  tenancy  for  more  than  the  quarter.  Id.;  citing  Freeman  y.  Jury,  M.  A  M.  18 ; 
Jenner  v.  Cleg^,  1  M.  dc  Kob.  213. 

1  Abeel  ▼.  Radcliff,  18  Johns.  29*7;  and  see  Bishop  y.  Howard,  2  B.  <fc  C.  100. 

•  See  Withlngton  y.  Warren,  12  Mete.  114;  Morris  y.  Miles.  12  Abb.  Pr.  108. 

*  See  Eccles.  Oommis.  y.  Merral,  L.  R.  4  Exch.  162 ;  and  see  Greton  y.  Smith,  83 
K.  Y.  246,  affi'g  1  I>alv,  880. 

♦  Kiersted  v.  Orange,  Ac.  R.  R.  Co.  69  N.  Y.  848,  846,  reVg  1  Hun,  161 ;  Abeel 
T.  Rndcliff,  18  Johns.  29V;  Pierce  y.  Pierce,  26  Barb.  248.  For  the  rule  that  debt 
will  lie  for  use  and  occupation  under  a  deed,  compare  6  Am.  Law  Rey.  17,  18. 

»  11  Geo.  II.  c.  19,  §  14;  1  N.  Y.  R.  S.  748,  §  26. 

•  See  Abeel  y.  Radcliff  and  Pierce  v.  Pierce  (aboye) ;  Williams  v.  Sherman,  7 
Wend.  109. 

'  Bedford  y.  Terhune,  80  N.  Y.  463,  s.  o.  27  How.  Pr.  422.  affi'g  1  Daly,  471. 

•  Waters  y.  Clark,  22  How.  Pr.  104;  Morris  y.  Niles,  12  Abb.  Pr.  108. 

*  Frost  T.  Benedict,  21  Barb.  247.  Thus  a  witness  may  testify  that  he  leased  the 
property  to  defendant  at  a  certain  rent,  reserying  the  right  to  sell  it  at  any  time,  and 
that  defendant  accepted  U  on  snch  terms.    Id. 

^^  Brewer  y.  Palmer,  8  Esp.  218 ;  Ramsbottom  y.  Mortley,  2  M.  dc  S.  446,  cited  in 
Rosa  N.  P.  834. 

1*  Id.:  citins;  Fielder  y.  Ray,  6  Bing.  882;  R.  y.  Padfltow,4  B.  dk  Ad.  208;  1 
GreenL  Er.  ISth  ed.  Ill  §  87. 
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of  lease  excludes  oral  eyidence  of  the  terms  is  considered  in  con« 
neetion  with  Actions  on  Leases. 

4,  Parties.'] — ^Tenants  in  common  may  join  as  plaintiffs,  npon 
evidence  that  the  tenant  has  always  paid  the  rent  to  their  joint 
agent ;  for  this  is  evidence  of  a  joint  letting.^  But  a  lessee  of 
one  tenant  in  common  is  not  liable  to  the  other  without  proof  of 
a  joint  letting  or  an  attornment.^ 

The  mere  fact  that  one  of  two  joint  lessees  holds  over  does  not 
charge  both,'  But  where  two  persons  sign  an  agreement  to  be- 
come tenants,  and  one  enters  under  it,  it  may  be  presumed  that 
he  entered  for  both ;  and  use  and  occupation  against  both  will 
lie/  The  fact  that  one  tenant  in  common  has  had  the  entire 
occupancy  of  the  common  estate,  and  his  co-tenants  have  not  oc- 
cupied it,  with  proof  of  value,  is  not  enough  to  sustain  their  ac- 
tion against  him  for  the  value  of  the  use  of  their  interests.*^  Each 
is  entitled  to  occupy ;  and  the  presumption  of  law  is  that  either 
is  in  possession  under  his  own  title,  until  evidence  is  adduced 
that  he  holds  as  tenant  of  the  others.*  For  this  purpose  the  fact 
that  he  is  holding  over  after  the  expiration  of  a  lease  from  his 
co-tenants  is  not  enough.  The  fact  of  his  not  leaving  the  posses- 
sion does  not  authorize  the  inference  that  he  still  intends  to  hold 
under  the  lease  ;  the  presumption  is  that  he  holds  under  his  own 
title ;  but  this  presumption  may  be  rebutted.'' 

6.  Defendanfs  occupation.] — ^Evidence  of  an  agreement  to 
take  the  premises  and  pay  rent,  is  not  alone  enough.®  There 
must  be  evidence  of  beneficial  enjoyment,  or  of  constructive  pos- 
session or  dominion.  It  is  not  necessary  to  prove  defendant  to 
have  been  in  manual  occupation  during  tne  time  for  which  recov- 
ery is  sought.  It  is  enough  to  show  that  the  power  to  occupy 
and  enjoy  was  given  by  the  landlord  to  the  tenant.'  Hence 
(agreement  having  been  proved)  evidence  of  delivery  and  accept- 
ance of  the  key,  though  without  proof  of  continued  actual  pos- 
session, is  enough  to  sustain  a  finding ;  ^'  and  the  occupation  so 
shown  will  be  presumed  to  have  continued  until  the  contrary  ap- 
pears.^^  Payment  of  rent  by  defendant  to  plaintiff  is  presumptive 
evidence  of  occupation.**    ouch  payment  auring  the  occupancy  of 


1  Last  T.  Dinn,  L.  J.  28  Ex.  04. 

*  Aufltin  Y.  Ahearne,  61  N.  Y.  14. 

*  Draper  ▼.  Crofts,  16  M.  ^  W.  166. 

*  Rose.  N.  P.  840,  citing  Qlen  v.  Dungev,  4  Ezch.  61. 

*  Everts  y.  Beach,  81  Mich.  186,  s.  o.  18  Am.  &.  169. 

*  Dresser  y.  Dresser,  40  Barb.  800. 

^  McKay  y.  Momford,  10  Wend.  861.    Nklsok,  J. 

*  Wood  Y.  Wilcox,  1  Den.  67,  and  cases  cited.    Otherwise  in  an  action  on  the 
eontract.     Gilhooly  y.  Washin^n,  4  N.  Y.  217,  affi's:  8  Sandf.  830. 

*  Hall  Y.  Western  Trans.  Co.  84  N.  Y.  284»  and  caees  cited. 
>•  Id. :  LitUe  y.  Martin,  8  Wend.  220. 

>'  Seaman  y.  Ward,  1  Hilt.  62,  66. 

»  Bishop  Y.  Howard,  2  B.  <k  C.  100;  Harden  y.  Heskoth,  4  H.  A  N.  176. 
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a  third  person  is  presnmptiye  evidence  that  the  occupant  held 
nnder  defendant,  which  is  the  same  as  actnal  occnpancj  bj  de- 
fendant.^  If  defendant  was  an  under-tenant,  still  an  agreement 
to  pay  rent  to  the  original  lessor  may  be  inferred  from  contin- 
uous payments  of  the  previous  rents  to  him.'  The  receipt  by  the 
defendant  of  the  rents  and  profits,  or  an  attornment  from  an 
under-tenant,  is  evidence  of  use  and  occupation  by  the  defendant.* 
Occupancy  by  a  third  person  who  was  put  into  possession  by  the 
defendant,  is  evidence  from  which  the  jury  may  infer  occupancy 
by  defendant.*  And  subleases  and  similar  writings,  made  by  de- 
fendant to  third  persons,  are  competent  evidence.'  But  there 
does  not  appear  to  be  any  authority  for  the  proposition  that  use 
and  occupation  can,  in  the  absence  of  an  actual  demise,  be  main- 
tained on  a  constructive  occupation  after  the  tenant  has  in  fact 
ceased  to  occupy,  and  has  onered  to  surrender  the  premises  to 
the  landlord.* 

If  defendant  denies  privity  with  the  occupant,  and  alleges 
possession  by  the  occupant  under  a  stranger,  evidence  of  employ- 
ment of  the  occupant  by  the  stranger  is  competent,  although  the 
transaction  was  not  had  in  plaintiffs  possession.  Defendant 
may  show  that  the  occupation  attributed  to  him  was  res  inter 
alios  actaj 

6.  Measure  of  recovery. "] — ^Where  there  has  been  a  lease  at  an 
annual  rent  and  the  tenant  neld  over  after  its  expiration,  without 
any  new  agreement  as  to  the  rent,  the  law  implies  that  he  held 
from  year  to  year  and  at  the  original  rent.*  The  landlord  is 
not  necessarily  entitled  to  an  increased  rent,  because  the  lease 
contemplated  a  renewal  at  an  appraisement.*  But  if  the  former 
rent  was  not  upon  the  basis  of  an  annual  value,  as,  for  instance, 
where  it  was  for  a  fraction  of  a  vear  only,**  or  where  it  is  only  a 
ground  rent,  the  value  of  buildings  being  otherwise  stipulated 
for,"  evidence  of  actual  value  can  be  received.  If  during  occu- 
pancy after  expiration  of  a  lease,  the  title  is  in  dispute,  and  there 
18  no  recognized  landlord,  the  rate  of  rent  fixed  by  the  lease  is 
not  conclusive  on  either  party .^ 

Where  the  agreement  of  tenancy  (even  though  proved  merely 
by  the  tenant's  tacit  assent  to  terms  stated  by  the  lessor),  fixed 


•  Moflfatt  T.  Smith,  4  N.  T.  126. 

•  McFarlan  v.  Watson.  3  N.  Y.  286. 

•  Rose.  N.  P.  888,  citing  Neal  v.  Swind,  2  C.  A  J.  877. 

•  Dimock  v.  Van  Bergen,  12  Allen,  561. 
»  Cornwall  v.  lloyt,  7  CJona  420,  428. 

•  Rose.  N.  P.  887. 

•  Lewis  V.  Hayens,  40  Conn.  861.    For  the  Mune  principle  see  p.  884  of  tills  roL 

•  Abeel  v.  Radcliff,  15  Johns.  605. 

•  Ilolsman  v.  Abrams,  2  ])uer,  486. 
"  Erertson  v.  Sawvcr,  2  Wtnd.  507. 
"  Abeel  v.  Radcliff  (above). 

"  Van  Brunt  V.  Pope,  C  Abb.  Pr.  N.  S.  217. 
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the  rent  for  the  period  in  question,  evidence  of  actnal  ralne  is 
irrelevant.^  If  defendant  occupied  under  a  lease  fixing  the  rent, 
the  fact  that  the  lease  was  not  valid  as  against  him,  for  example, 
by  reason  of  want  of  sealed  authority  in  the  agent  who  executed 
it,  does  not  prevent  its  use  against  him  as  furnishing  an  admission 
establishing  the  measure  of  recovery.'  If  one  holding  over  under 
a  prior  lease  retains  only  a  part  of  tlie  premises,  or  if  part  of  the 
premises  have  been  recovered  from  the  tenant  by  title  para- 
mount, plaintiff  may  recover  a  reasonable  compensation  for  the 
part  defendant  enjoyed.' 

7.  Admissiona  and  declarations,'] — ^Evidence  that  a  bill  for 
the  rent  was  presented  to  defendant,  and  that  he  promised  to 
pay  it,  is,  in  connection  with  very  slight  evidence  of  occupation, 
sufficient  to  sustain  a  verdict.^    Jr  a  valid  agreement  of  hiring  be 

Jiroven,  defendant's  general  admissions  of  occupation  may  be  re- 
erred  to  that  agreement ;  but  if  it  be  shown  to  be  void,  the  bur- 
den is  on  the  tenant  of  proving  that  the  occupation  referred  to 
was  under  that  agreement,  if  he  relies  on  it  to  defeat  the  action." 
Acts  and  declarations  characterizing  possession  may  be  proven;* 
but  the  meaning  of  the  terms  of  a  written  lease  cannot  be  varied 
by  the  declarations  of  the  parties  as  to  their  understanding  of 
them.'' 


•*  Deapard  ▼.  Walbridge,  1 6  N.  T.  874. 
«  Moirell  V.  Cawley,  17  Abb.  Pr.  76. 

*  Christopher  y.  Anrtin,  11  K.  T.  216,  afiTg  2  E.  D.  Smith,  208.    As  to  a  men 
tresprefls  by  the  landlord,  eee  Loaoabery  v.  Snyder,  81  N.  Y.  S14. 

^TreadweUy.  Bnider,  8  E.  D.  Smith,  696. 

*  Buell  y.  Cook,  6  Conn.  206.    Othtrwiae  if  valid. 

*  Corbett  y.  CoateUo,  8  La.  Ann.  427. 

*  Bigeiow  y.  CoUamore,  6  Cuah.  226. 
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ACTIONS  FOB  THE  HIBB  OF  PEBSONAL  PBOPBETT. 
1.  Agreement  to  pay.  8.  Measure  of  recoTery. 

1.  Agreement  to  pay.'] — ^In  the  absesee  of  evidence  that  the 
nse,  hj  one  person,  of  the  chattels  of  another,  was  intended  to  be 
gratnitons,  the  law  implies  a  promise  to  pay  fair  valne  of  each 
nse.  The  fact  that  Biich  use  was  under  tne  mutnal  expectation 
that  the  nser  would  buy  them,  does  not  raise  a  presumption  that 
the  use  was  gratuitously  given.^  Declarations  of  either  party  or 
his  agent,  which  form  part  of  the  res  geatm  of  the  dehvery  or 
return  of  the  property  are  competent,  if  relevant  to  the  ques- 
tion.*  Evidence  that  defendant  after  being  informed  that  plaint- 
ifiPs  charge  would  be  at  a  specified  rate  tor  the  time,  took  the 
thing  into  his  possession  and  kept  it  for  a  certain  time  is  suffi- 
cient prima  facie?  But  if  plaintiff  relies  on  an  executory 
agreement,  he  may  be  required  to  prove  readiness  and -offer  to 
perform.* 

The  general  rules,  elsewhere  stated  as  applicable  to  proof  of 
agreements  for  sale  of  ffoods,  and  for  work,  labor  and  services, 
apply  to  these  contracts? 

2,  Valiie.'] — If  there  is  uncontradicted  evidence  of  an  express 
contract  fixing  the  rate  of  Compensation,  evidence  of  value  is 
irrelevant.*  if  the  rate  was  not  fixed,  evidence  of  the  value  of 
the  article  before  and  after  the  use,  is  competent  on  the  value  of 
its  use,  for  it  shows  the  wear  and  tear.^  A  witness  who  has 
bought,  sold  and  used  similar  articles  may  testify  to  his  opinion 
of  me  value  of  the  use."  The  opinion  of  a  witness  who  has  not 
seen  the  thing,  nor  heard  the  testimony  describing  it,  is  not  com- 
petent, unless  there  is  a  market  value,  or  it  appears  or  may  be 
presumed  that  all  apparatus  answering  such  general  description 
IS  alike  valuable  for  the  purposes  for  which  it  was  employed.* 


1  Bider  v.  Union  Bobber  Co.  28  N.  Y.  879,  affi'g  6  Bosw.  Sfi. 

*  KnauBS  ▼.  Shiffert,  68  Penn.  St  162. 

*  Reilly  t.  Band,  Maaa.  Snpm.  Ct  Mar.  1877. 
^  See  Bubcock  v.  Stanley,  1 1  Johns.  178. 

*  See  pp.  284  and  857  of  this  yolume.  As  to  parol  evidence  to  explun  a  written 
contract,  see  also  Bradley  t.  Wasbineton,  Ac.  Steam  Packet  Co.  18  Pet  89,  99 ;  aa 
to  nsaffe,  Sipperly  t.  Stewart,  60  Barb.  62,  68. 

*  Sherman  t.  Champlidn  Trana.  Co.  81  Yt  162,  176. 
»  Wilcox  V.  Palmeter,  3  Hun,  617. 

»  Brady  v.  Brady,  8  Allen,  101. 

*  Dixon  T.  La  Farge,  1  E.  D.  Smith,  722. 
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I.  AcnONB  FOB  COHPEKSATIOK  BT  THB  PbBSGK  EmPLOTBD. 

1.  Chroundsaf  action.'] — A  claim  for  articles  made  and  deliv- 
ered for  a  Bpeci^d  sum  pnrsuatit  to  agreement,  may  be  recovered 
on  a  complaint  for  work,  labor  and  materials,  as  well  as  on  a 
complaint  for  goods  sold,*  subject  however  to  the  rules  as  to  vari- 
ance, and  surprise.  Under  the  general  allegation  of  work  and 
labor,  plaintin  may  ffive  evidence  of  a  particular  kind  of  seirice 
and  of  materials.^    A  recovery  of  damages  for  breach  of  the  con- 


^  Prince  y.  Down,  2  £.  D.  Smith,  525.  Compare  Union  India  Rnhher  Co.  v.Tom- 
linson,  lid.  864,  and  see  p.  285  of  this  vol.  Contra,  at  common  law.  Rose.  N.  P.  555. 
The  distinction  between  tnese  two  classes  of  canses  of  action  is  chieifly  illustrated  by 
the  cases  arising  nnder  the  statote  of  frauds  which  reqaire^  a  writing  in  certain 
sales,  bat  not  in  contracts  for  mannfaotnre.  Bee  48  14.  T.  17,  and  cas.  cit  As  to 
recovery  in  some  eases  on  proof  of  money  paid,  see  Knowlmaa  t.  Bluett,  L.  R.  9 
Ezdi.  807,  8.  o.  10  Moak's  Eng  466. 

'  For  example,  the  seryices  of  a  farrier,  and  the  medicines  administered.  Clarke 
T  Mnmibrd.  8  Camp.  37.  Or  scientific  experiments,  and  materials  used  in  making 
them.    Qrafton  r,  Armitage,  %  C.  B.  886 ;  2  Rose.  K .  P.  556. 
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tract  of  employment  bj  dificharging  the  plaintiff^  ought  not  to 
be  allowed  without  amendment.^ 

2.  Ziceruie.'] — ^If  a  license  is  necessary  to  render  the  services 
legal,  it  will  be  presumed  that  plaintiff  nad  one  until  the  con- 
trary appears.*  In*  the  case  oi  services  rendered  in  another 
State,  tne  court  will  not  presume  that  its  statute  requires  a 
license  because  ours  does.* 

8,  Implied  contracf] — In  general,  there  must  be  evidence 
that  defendant   requested  plaintiff  to  render  the  services,  or 
assented  to  receiving  their  benefit  under  circumstances  negativing 
any  presumption  that  they  were  to  be  gratuitous.*    The  evidence 
usually  consists,  either  in,  1,  an  express  request,  precedent  to 
the  service,  or,  2,  circumstances   justifying  the  inference  that 
plaintiff  in  rendering  the  service  expected  to  be  paid,  and  de- 
fendant supposed,  or  had  reason  to  and  ought  to  have  supposed, 
that  he  so  expected,  and  still  allowed  him  to  go  on  in  the  service 
without  doing  anything  to  disabuse  him  of  this  expectation; 
or,  8,  proof  of  benefit  received,  not  on  an  agreement  tnat  it  was 
gratuitous,  and  followed  by  an  express  promise  to  pay.    Evidence 
that  defendant  voluntarily  accepted  and  availed  himself  of  valu- 
able services  rendered  for  his  benefit  by  plaintiff,  when  he  had 
the  option  whether  to  accept  or  reject  them,  especially  when  he 
had  reason  to  know  that  plaintiff  rendered  them  with  the  expec- 
tation of  payment  by  defendant,  will  sustain  a  finding  by  the 
jury  that  defendant  promised  to  pay  for  them,^  although  there 
may  have  been  no  actual  request  or  promise.*    Where  work  is 
done  on  property  of  a  married  woman  under  contract  with  her 
husband  and  on  his  credit,  the  mere  fact  that  she  knew  the  work 
was  in  process  and  did  not  object,  is  not  evidence  of  agency  on 
his  part  sufficient  to  charge  her.'' 

ff  benefit  to  defendant  bj  the  service  is  dear,  sUght  evidence 


>  Wiseman  y.  Pansmft  R.  B.  Co.  1  Hilt.  300.  For  the  disUnction  between  action 
for  wages  and  for  wrongful  discharge,  see  Howard  y.  Daly,  61  N.  Y.  862 ;  Clark 
V.  Mayor,  Ac  of  N.  Y.  4  S.  Y.  888,  rev'g  8  Barb.  288 ;  Colburn  v.  Woodworth,  81 
Barb.  881 ;  Rontledge  v.  Hislop.  2  £.  A.  £.  549;  and  see  L.  R.  10  C.  P.  29,  s.  c.  11 
Ifoak's  £n|r.  282. 

*  So  held  in  case  of  physicians.  Thompson  t.  Sayre,  1  Denio  (N.  Y.)  176, 180; 
Crane  v.  McLaw,  12  Kich.  (S.  C.);  129  a.  p.  p.  287  of  this  vol  CaiUra,  Adams  t. 
Stewart,  5  Harr.  (Del.)  144 ;  Bower  v.  Smith,  8  Geo.  74. 

*  Downs  V.  Miochew,  80  Ala.  86. 

4  Mumford  t.  Brown,  6  Cow.  475.  On  what  eyidence  one  who  becomes  a  joint 
owner,  after  the  employment  of  services,  may  be  held  liable,  compare  Belfast,  Ac. 
Plank  R.  Co.  v.  Chamberlain,  82  N.  Y.  621 ;  Fuller  v.  Rowe,  67  N.  Y.  28,  rev'g  69 
Barb.  844 ;  Smith  y.  Douglass,  4  Daly,  191. 

'  Day  y.  Caton,  119  Mass.  618,  s.  o.  20  Am.  R.  847. 

*  Abbott  y.  Inhabitants  of  Hermon,  7  Greenl.  118  ;  Morris  y.  Bnrdett,  1  Campb. 
218. 

^  Jones  y.  Walker,  68  N.  Y.  612,  compare  Fowler  y.  Seaman,  40  N.  Y.  522; 
Ainsley  y.  Mead,  8  Lans.  116;  Fairbanks  y.  Mothersell,  60  Barb.  406,  s.  o.  41  How. 
Pt.  274. 
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will  jnstifjr  the  finding  of  a  request.*  The  fact  that  the  services 
were  for  the  sole  benefit  of  a  tnird  person,  is  not  material,  if  an 
original  request  and  agreement  to  pay  is  shown ;  *  otherwise,  if 
only  a  request  is  shown.'  An  agreement  to  contribute,  with 
others,  for  the  purpose  of  a  work,  does  not  necessarily  imply  a 
request  to  whomsoever  may  do  the  work.*  The  evidence  must 
connect  the  defendant  with  the  request. 

4.  Presumption  that  service  was  Gratuitous.] — The  law  will 
not  imply  a  promise  to  pay  for  board  or  services  as  among  mem- 
bers of  the  same  family,  and  persons  more  or  less  intimately  or 
remotely  related,  where  they  are  living  together  as  one  household, 
and  nothing  else  appears.*  Evidence  of  the  situation  of  the  par- 
ties, and  01  the  surrounding  circumstances  is  freely  received,  for 
the  purpose  of  detennining  the  question  whether  there  was  an 
understanding  that  payment  should  be  made.  If  the  person  re- 
ceiving the  service  is  deceased,  the  executor  or  administrator  is 
not  boimd  to  establish  a  negative  in  order  to  defeat  the  claim. 
The  relation  existing  between  the  parties,  as  parent  and  child, 
step-parent  and  step-child,  brother  and  sister,  and  the  like,  is  it- 
self strong  negative  prooi,  and  raises  a  presumption  that  no  pay- 
ment or  compensation  was  to  be  made  beyond  that  received  by 
the  claimant  at  the  time.  The  evidence  to  the  contrary  must  sus- 
tain the  conclusion  that  the  services  were  rendered,  not  in  the 
ordinary  relation  of  parent  and  child,  or  of  brother  and  sister, 
nephew  and  uncle,  and  the  like,  but  in  that  of  debtor  and  cred- 
itor, or  of  master  and  servant.* 

The  further  removed  the  parties  are  from  the  filial  relation, 
the  less  need  there  is  of  evidence  of  intention  to  compensate.''  If 
a  child  rendering  service  was  of  full  agje,  the  presumption  that  the 
service  was  gratuitous  is  weaker  than  if  he  were  a  minor.*  If  the 
child  continued  in  the  same  filial  service,  after  majority,  as  be- 
fore, there  must  be  evidence  of  a  mutual  understanding  that  pay- 
ment was  to.be  made,*  so  as  to  constitute  the  relation  of  master 
and  servant.  Evidence  of  mere  loose,  verbal  declarations,  made 
to  a  third  person,  by  the  one  who  had  enjoyed  the  service,  that  he 
intended  to  compensate  it,  are  not  alone  su£Scient  in  case  of  pa- 


^  Sinclair  t.  Talhnadge,  86  Barb.  602. 

*  Quackenbos  t.  Edgar,  84  Super.  Ct.  (2  J.  A  S.)  888. 
'  As  where  one  calls  a  physician  to  attend  another. 

*  Van  Kensselaer  v.  Aikin,  44  N.  Y.  126,  rev'jf  44  Barb.  647 ;  Berchorman  ▼. 
Mnrken,  2  E.  D.  Smith,  98 ;  Smith  y.  Dnchardt,  46  N.  T.  697.  Compare  Gray  v. 
Murray,  8  Johns.  Ch.  167 ;  Rourke  v.  Story,  4  E.  D.  Smith,  64. 

*  Wilcox  V.  Wilcox,  48  Barb.  327.  and  cases  cited ;  Williams  v.  Hutchinson,  3 
N.  T.  812;  and  see  Bartley  v.  Kichtmyer,  4  Id  88;  Nicholls  y.  Hodges,  1  Pet.  662. 

*  Hall  y.  Finch,  29  Wis.  278,  s.  c.  9  Am.  R.  669,  Dixon,  C.  J.  But  compare  Kob- 
inson  y.  Baynor,  28  N.  Y.  494.  The  agreement  may  be  yalid  eyen  against  interm^ 
diate  creditors  of  the  deceased.     Brown  y.  Pylc,  4  Weekly  Notes  (Penu.)  894. 

'  Gordner  y.  Heffley,  49  Penn.  St  168. 

«  Moore  v.  Moore,  8  Abb.  Ct.  App.  Dec.  803,  s.  c.  21  How.  Pr.  211. 

*  Green  y.  Roberts,  47  Barb.  621. 
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rent  and  child ;  but  are  competent  as  tending  to  show  a  contract 
relation.* 

6.  Admtasiona  and  promises^ — ^Evidence  having  been  given 
that  work  was  done  by  plaintifi  for  defendant,  it  is  enough  to 
prove  that  defendant,  on  presentation  of  plaintiffs  bill  therefor, 

i)ronii8ed  to  pay  it,  or  admitted  its  correctness ;  *  but  mere  dec- 
arations  to  a  third  person,  of  intent  to  pay  for  services,  are 
not  equivalent  to  a  promise.' 

6.  Question  who  was  employer.'] — To  determine  by  which  of 
two  persons  the  plaintiff  was  employed,  it  is  proper  to  ask  a  wit- 
yiess  for  whom,  or  on  whose  behalf  were  the  services  rendered :  * 
though  it  is  not  proper  to  ask  the  same  Question  with  the  qualin- 
cation, "  as  you  supposed.''  •  Evidence  oi  the  insolvency  of  either 
of  the  alleged  employers  Is  not  competent  for  the  purpose  of  rais- 
ing a  presumption  that  the  credit  was  not  given  to  him.*  De- 
fendant cannot  set  up  that  he  acted  only  as  agent,  &c.,  without 
evidence  that  he  disclosed  the  fact  of  the  agencv  at  the  time  of 
making  the  contract.^  General  reputation  as  to  tne  agency  is  not 
competent.'  Where  plaintiff  may  prove  defendant's  dominion 
over  the  property  benefited,  as  one  element  in  the  evidence  that 
defendant  was  the  real  employer,  it  is  competent  to  show  that 
other  persons  had  received  orders  from  the  defendant  to  do  work 
on  the  same  property,  without  showing  that  the  plaintiff  knew  of 
these  orders  at  tne  tune  he  did  the  work.' 

Declarations  made  by  plaintiff  while  at  work,  and  part  of  the 
res  ffei^tcB,  and  tending  to  show  for  which  of  several  he  was  work- 
ing, may  be  competent  on  that  point,^^  though  they  cannot,  of 
course,  be  evidence  of  employment,  unless  brought  home  to  de- 
fendant." 

When  defendant,  in  making  the  contract,  acted  as  agent,  and 
within  the  authority  conferred,  and  disclosed  his  principal  at  the 
time,  he  is  not  personally  bound,  unless  upon  dear  and  explicit 
evidence  of  an  mtention  to  interpose  his  personal  liability.^    In 

• 

»  See  Robineon  v.  Rftynor,  M  Barb.  128,  reVd  in  28  N.  T.  4^;  Gordnerv. 
lleffley,  49  Penn.  St.  168 ;  Hertzoff  v.  Hertaog,  29  Id.  466.  For  the  prfsumption 
that  tne  vhole  Benriced  were  gfaitutoTis,  if  part  were,  see  Koss  v.  Ross,  6  Hun,  182. 

'  Haymaker  V.  Haymaker,  4  Ohio  St.  272;  Houston  v.  Crutcher.81  Miss.  51*  56. 
Compare  as  to  imperfect  performance  of  part,  Hcllis  y.  Wagar,  1  Lana.  4. 

»  Ditch  ▼  Wilkinson.  10  Louis.  205. 

*  Sweet  V.  Tuttle,  14  N.  T.  466,  affiV  10  How.  Pr.  40. 

*  Denman  v.  Campbell,  7  Hun,  88 ;  Murray  v.  Dej'\  10  Id.  8.  and  cases  cited.  For 
other  cases,  see  pp.  240,  265,  and  802,  of  this  vol.  A  witness  cannot  be  a^ked 
whether  plaintiff  "  k-new  "  the  work  was  not  done  for  defendant.  The  fact  from  which 
knowledge  is  to  be  inferred  must  be  proyed.    Major  y.  Spies,  66  Barb.  576. 

*  Trowbridge  y.  Wheeler,  1  AUen,  162. 

*  Cabre  y.  btnrges,  1  Hilt.  160. 

*  Trowbridge  v.  Wheeler,  1  Allen,  162. 

*  Woodward  y.  Buchanan,  L.  R.  5  Q.  B.  285.  Compare  FuHer  y.  Clark,  8  K  D. 
Smith,  802. 

"  Printup  y.  Mitchell,  17  Geo.  558. 562 ;  Auf  an^a  County  y.  Dayis,  82  Ala.  708, 70a 
"  Erben  y.  L«)rUlard,  19  N.  Y.  299,  rey'g2a  Barb.  82. 
V  »  Hall  y.  I  auderdale,  46  N.  Y.  70. 
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the  case  of  a  public  ^nt,  much  stronger  eTidence  is  required  of 
sach  an  intention.^  H  it  is  sought  to  charge  him  on  the  ground 
that  he  acted  as  agent  without  authority,  the  burden  is  on  plaint- 
iff to  show  that  defendant  had  not  the  authority  under  which  he 
professed  to  act.^ 

7.  Declaraiions  r>f  employees.'] — The  mere  relation  of  employ- 
ment does  not  render  evidence  of  the  admissions  and  declarations 
of  the  employee  competent  against  the  employer.*  Where  the 
servants  of  one  party  are,  under  the  contract,  at  work  for  the 
other,  this  may  preclude  the  latter  from  usin^  their  declarations 
.gainrt  the  fo Jn^er/ 

8.  ExpresB  contract  when  admiseible  under  general  aUeffattonJ] 
. — ^Under  a  general  complaint  for  a  quantum  meruit^  for  work,  la- 
bor and  services,  plaintiff  cannot  prove  a  contract  which  remains 
executory  on  his  part,^  nor  one  which,  though  fully  performed  on 
his  part,  is  special  in  respect  to  the  time  or  manner  of  payment, 
so  tnat  it  cannot  be  said  that  nothing  remains  but  thepavmentof 
money  already  due.*  A  variance  in  this  respect,  nevertheless,  may 
be  cured  by  amendment.  He  may,  however,  under  such  a  com- 
plaint, prove  that  a  price  was  fixed  by  agreement ; '  or  may  give 
m  evidence  any  express  or  special  contract  payable  presently  in 
money,  together  with  evidence  either  of  full  performance  on  his 
part,*  or  an  excuse  exonerating  him  from  full  performance,*  such 
as  illness ;  ^  or  that  he  has,  in  good  faith,  fulfilled,  but  not  in  the 
manner,  or  not  within  the  time  prescribed  by  the  contract,  and 
that  the  other  has  sanctioned  or  accepted  the  work ;  **  or  that  he 
has  fully,  or  partly,  performed,  and  that  the  contract  has  been 
abandoned  by  mutual  consent,  or  has  been  rescinded  and  become 


'  Hall  V.  Latidetdale,  46  IT.  T.  70. 

*  Plumb  T.  MlUc,  19  Barb.  74.  The  eaaes  holding  thn  burden  to  be  on  defendant 
are  where  the  contract  purported  to  be  that  of  the  defendant     [d. 

'  Cook  Y.  Hnnt,  24  111  686 ;  Corbin  t.  Adams,  6  Cnsh,  93 ;  Maher  r.  Chicfl|p,  88 
m.  266,  278.  A  contractor  for  building  a  ebip  la  not  the  agent  of  the  owner  within 
the  rule,  so  as  to  make  his  admission  that  materials  were  used  in  the  construction,  ad- 
missible i^ainst  the  owner.  Happv  t.  Mosher,  48  N.  T.  813,  rev's  47  Barb.  601. 
Compare  Fleming  ▼.  Smith,  44  Barb.  664,  where  the  contrary  principle  seems  to  have 
been  applied  In  the  case  of  a  contractor  for  building  a  bouse. 

«  Dennis  y.  Belt,  80  CaL  247,  263. 

»  Dermott  v.  Jones,  2  Wall.  9 ;  2  Greenl.  Ev.  82,  §  104. 

*  ChampUn  v.  Butler,  18  Johns.  169 ;  Ladue  t.  Seymour,  24  Wend.  69.  Although 
the  work  may  haye  been  in  part  done,  if  the  stipulations  of  the  contract  have  not  been 
fully  performed — as.  for  instance,  if  the  work  has  not  been  approved  by  a  third  per- 
son, whose  approyal  was  made  a  condition  precerlent — ^the  plaintiflr  cannot  recover 
under  a  general  allegation.  Atkinson  t.  Collins,  80  Barb.  480,  s.  0.  9  Abb.  Pr.  868 ; 
ISHow.Pr.  286. 

^  Fells  T.  Yestvali,  2  Eeyes,  162. 

*  Hurst  Y.  Litchfield,  89  N.  Y.  877 :  Dermott  ▼.  Jones,  2  Wall  9.  Contra,  Adams 
V.  Mayor,  Ac  of  N.  Y.  4  Duer,  296. 

*  Hosley  v.  Black,  28  K.  Y.  488,  a.  o.  26  How.  Pr.  97 ;  Farton  t.  Sherwood,  17 
X  Y.  227. 

»  WoMe  v.  Howes,  20  N.  Y.  197,  affi'g  24  Barb.  174,  666. 

"  Dermott  v.  Jones  (above) ;  Hutchinson  ▼.  Cullum,  28  Ala.  622;  Dubois  r.  Dais' 
ware  <k  Hudson  Can.  Co.  4  Wend.  286. 
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extinct  by  act  of  the  other.^  In  all  these  cases  the  contract  is  no 
longer  executory  on  his  part,  nor  a  hindrance  to  a  money  jndg* 
ment  for  price  or  valne. 

9.  Express  cotitraet^  if  subsisting^  must  he  pui  in  evidence^ 
— If  it  appear  by  plaintiff's  evidence  that  a  special  agreement 
exists,  even  though  not  pleaded,  it  must  be  produced  or  accounted 
for,  and  its  contents  proved,  for  the  purpose  of  seeing  whether  it 
has  been  performed  oy  the  plaintiff,  and  whether  the  stipulated 
time  and  mode  of  payment  were  such  as  to  warrant  a  recovery.' 
And  if  the  contract  was  not  in  writing,  plaintiff  must  neverthe- 
less prove  its  substance  before  he  can  recover.'  The  contract  so 
proved  will  be  applied  as  far  as  its  application  can  be  traced ;  but 
if,  by  the  defendant's  fault  the  cost  of  the  work  or  material  has 
been  increased,  in  so  far  the  jury  will  be  warranted  in  departing 
from  the  contract  prices.* 

If,  after  parol  evidence  has  been  taken  of  an  agreement,  a 
written  agreement  is  produced  embodying  the  contract,  the  parol 
evidence  may  be  struck  out  on  motion." 

10.  What  are  contracts  within  the  rule.'] — If  the  contract  re- 
fers to  another  document  for  details  of  the  work  to  be  done,  the 
plaintiff  in  order  to  prove  performance  must  produce  it,*  or 
accpunt  for  its  non-production,  and  prove  its  terms ;  but  it  is 
enough  to  identify  it  without  proving  its  execution.''  A  docu- 
ment specifying  the  work  or  other  conditions,  and  communicated 
by  one  party,  and  accepted  by  the  other,  as  the  terms  of  emplojr- 
ment,  although  not  signed  by  either,  is  a  written  contract  withm 
the  rule  reqmring  production,'  but  it  does  not  necessarily  exclude 
oral  evidence  of  other  terms.  If,  however,  assent  is  proven, 
ignorance  of  the  contents  is  not  material.'  An  unexecuted  draft 
contract,  drawn  up  by  a  third  person  at  the  request  of  the  par- 
ties, is  not  necessarily  competent.^' 

11.  Extra  work.'] — An  independent  oral  order  for  separate 
work  may  be  proved  in  an  action  for  compensation  for  such 


*  2  Oreenl.  Er.  82,  g  104  ;  BnrUngamey.  BorUngame,  7  Cow.  92. 

*  Ladae  v.  Seymour,  24  Wend.  59;  Alger  y.  Raymond,  7  Boew.  4ia 

*  Smith  y.  Smith,  1  Sandf  206. 
^  Dermott  v.  Jones,  2  Wall  9. 

»  Newklrk  v.  New  York  A  Harlem  R.  B.  Co.  88  N.  Y.  158. 

*  Bryant  v.  Stilwell,  24  Penn.  St.  814,  817.  Compare,  to  the  contrary.  Coles  t. 
Holmes,  2  Spears  (So.  Car.)  860. 

^  Page  288  of  this  vol 

*  Whitford  v.  Tutin,  10  Bing.  896,  p.  84  of  this  vol. ;  Rice  t.  Dwight  MTg  Co.  2 
Cnsh.  80,  87,  p.  288  of  this  vol  Otherwise,  of  terms  read  to  one  party  by  the  other 
from  a  writins^  not  shown. 

*  Rice  V.  Dwight  MTg  Co.  (aboreV 

*®  Flood  Y.  Mitchell,  68  N.  Y.  507,  confirminff  4  Hun,  818,  but  reV^  it  on  other 
points.  Compare  p.  58  of  this  voL  If  an  offer  by  one  to  the  other  has  oeen  proyen, 
aletter  sigoed  by  the  former  and  produced  by  the  latter,  although  not  addressed, 
agreeing  on  the  sum  specified  in  the  offer,  is  admissible.  Bagli^o  ▼.  boott,  6  Ma 
841,  848. 
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work,  although  given  dnring  the  ^rf ormance  of 
tract  which  is  not  produced/    But  if  it  is  not  clear 


a  written  con- 
clear  that  the  work 
was  entirely  separate  from  that  called  for  bv  the  written  contract, 
the  latter  must  be  produced,*  or  accounted  for ;  and  even  a  dis- 
tinct promise  to  pay  for  the  work  does  not  dispense  with  this 
necessity.'  If  the  existence  of  an  express  contract  appears,  the 
employer's  request  for  extra  work  is  deemed,  in  the  absence  of 
further  evidence,  to  be  merely  a  notice  of  his  claim  that  the  con- 
tract calls  for  such  work.*  The  contract  is  the  proper  evidence 
to  show  what  are  extras.* 

12.  Variances.'} — ^In  pleading  a  contract  bv  its  le^al  effect, 
the  omission  to  state  conditions  which  altered  the  liability  or  ob- 
ligation may  be  a  variance,*  but  the  omission  to  state  a  contingent 
condition,  which  never  took  effect,  is  not.'  Under  an  allegation 
of  a  special  contract  for  work  and  materials,  a  contract  for  work 
only  may  be  proved.* 

13.  Jiequisite  memorandum  under  statute  of  frauds.'] — The 
general  principles  applicable  have  been  abeadv  stated.'  It  is 
essential  that  tne  writing  should  be  iinal,  as  distinguished  from  a 
statement  of  some  terms,  leaving  others  to  be  subsequently  agreed 
on.**  But  the  memorandum  is  not  vitiated  by  omitting  to  des- 
ignate the  kind  of  service,  even  though  on  familiar  principles  the 
obligation  of  the  employee  will  consequently  depend  on  oral 
evidence  of  surrounding  circumstances  and  of  usage.^  The  party 
who  is  sought  to  be  charged,  haying  subscribed  the  memorandum, 
the  assent  of  the  other  may  be  proved  by  parol.*'  If  the  terms 
of  the  contract  do  not  negative  the  feasibility  or  right  of  per- 
formance within  the  year,  evidence  that  it  was  not  completely 
performed,  or  as  the  event  proved,  could  not  have  been  so  per- 
formed, is  not  enough.  If  the  terms  require  more  than  a  year, 
evidence  that  it  actually  was  performed  within  the  year  does  not 
avail.  If  a  contract  for  a  years  service  does  not  express  the  time 
for  commencement  of  the  term  of  service  it  commences  in  con- 
templation of  law  immediately,  and  is  valid  without  writing.**    If 

1  Reid  T.  Batie,  Moody  A  M.  413. 

*  Purton  V.  Cole,  6  Jur.  870. 

«  Yincent  v.  Cole.  Moody  <fe  M.  261 

*  Collver  V.  Collins,  17  Abb.  Pr.  467. 

»  Jones  V.  HoweU,  4  DowL  176 ;  Buxton  v.  Cornlsb,  12  M.  AW.  426 ;  Rose.  N. 
P.  662.  A  promise  to  pay  for  extra  material  may  be  implied  from  the  employer^a 
own  act,  wbich  rendered  the  extra  material  necessary  to  c  mform  the  work  to  the 
conditions  of  the  contract.    Messenger  v.  City  of  Buffalo.  21  N.  Y.  196. 

*  See,  for  instance,  Sheafe  y.  Locke,  1  Allen  (Mass.)  869;  compare  Bruce  t. 
Greenbanks,  88  Vt.  226. 

*  Cobb  y.  West,  4  Buer,  88 ;  Short  y.  McRea,  4  Minn.  119,  124. 

*  Cobb  V.  West,  4  Doer,  88. 

*  Page  292  of  this  yol. 

^  Appleby  y.  Johnson,  L.  R.  9  C.  P.  168. 

"  Hifran  y.  Domestic  Sewing  Mach.  Co.  9  Hun,  78,  and  see  paragraph  16. 

»  Reusa  y.  Pickley,  L.  R.  1  Kx.  842;  4  H.  dk  C.  688.  4 

»  RoaeeU  y.  Slade,  12  Conn.  456. 
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for  a  year  commencing  at  a  fntnre  day,  it  is  yoid  if  not  in  writ- 
ing, and  evidence  of  perfonnance  by  plaintiff  nntil  discliarge  ii 
not  evidence  of  a  new  contract  for  the  same  term,  but  only  en- 
titles him  to  recover  for  actnal  service.* 

If  services  are  rendered  nnder  a  contract,  which  is  wholly 
void  by  the  statute  of  frands,  no  action  can  be  maintained  to  re- 
cover their,  value,  except  upon  evidence  of  the  default  of  the 
other  party,  or  his  refusal  to  go  on  with  the  contract.* 

Evidence  that  the  employee  refused  to  go  on,  on  the  credit  of 
the  original  employer,  and  thereupon  at  the  request  of  defendant, 
and  on  nis  oral  promise  to  pay,  went  on  with  the  work,  is  suflS- 
cient  to  go  to  the  jury  to  sustain  an  inference  of  a  new  and  orig- 
inal unc^rtaking  '  by  defendant,  on  which  he  is  liable  for  wonc 
thereafter  done.* 

14.  Oral  evidence  to  vary  writing.'] — In  application  of  the  gen* 
eral  principles  already  stated  as  to  oral  evidence  in  connection 
with  written,'  it  is  to  be  observed  that  evidence  of  the  surround- 
ing circumstances,  the  previous  negotiations  and  the  usage  of  the 
business  or  vocation,  are  freely  acunitted  to  explain  ambiguous 
terms ;  but  not  to  contradict  unambiguous  terms,  except  within 
the  limits  already  stated,  of  evidence  to  show  usages  of  language.* 
A  stipulation  on  a  point  which  the  writing  either  expressly  or 
impliedly  controls  cannot  be  added  by  parol.''  But  usage  may  be 
proved  to  show  what  amounts  to  complete  performance  of  the 
express  contract  under  the  presumed  understanding  of  the  parties.* 
If  the  time  for  performance  is  not  specified,  subsequent  conversa* 
tions  of  the  parties  are  competent  evid^ce  to  show  what  they  re- 
garded as  a  reasonable  time.* 

Such  papers  as  a  circular  of  instructions  accepted  by  an  affent 
on  entering  employment,^  further  instructions  in  writing  received 
by  him  during  nis  employment,  and  acted  on  by  him  continuously 

»  Oddy  V.  James,  48  N.  Y.  686. 

*  Galvia  v.  Pentice.  46  N.  7.  162,  per  Rayaxxo,  J.;  and  lee  WiUiuD  Bnicher 
Steel  Works  t.  Atkinson,  68  nL  421. 

'  Lakeman  y.  Moontstephen,  L.  B.  7  H.  of  L.  17.  a.  o.  9  Moak*8  Eng.  6. 
^  Rand  y.  Mather,  11  CusK  1. 

*  Pago  294  of  this  yoL 

*  Compare  Partridge  v.  Ins.  Co.  16  Wall.  678 ;  1  Dill.  189 ;  Stoops  v.  Smith,  100 
Mass.  68,  s.  c.  1  Am.  R.  86 ;  Sweet  y.  Lee,  8  Mann.  &  G.  462,  460 ;  Myers  y.  Sari,  8 
E.  A  E.  806;  Zerrahn  y.  Ditson,  117  Mass.  663;  and  pp.  294,  ^c.  and  182  of  this 
yoL  Whether  contradictory  clauses,  which  may  be  reconciled  oy  construing  one  aa 
an  exception  from  the  other,  can  be  otherwise  explained  by  parol  eyldenoe, — sea 
Porter  y.  Spence,  88  N.  Y.  119. 

^  Thorp  y.  Ross,  4  Abb.  Ct.  App.  Dec  416.  Whether  a  yerbal  limit  of  cost,  on  a 
written  order,  is  competent, — see  Hooper  y.  Taylor,  4  E.  D.  Smith,  486 ;  Carll  y. 
Spofford,  46  N.  Y.  61. 

*  Ctioper  V.  Kane,  19  Wend.  886,  NxLiOH,  Ch.  J. 

*  Davis  y.  Talcott,  14  Barb.  611,  reVd,  on  other  points,  In  12  N.  T.  184.  Thus 
under  a  contract  to  build  snch  a  drawbridge  as  specified  in  the  contract,  it  is  compe- 
tent to  fToye  that  it  is  the  common  underrtanding  that  it  should  be  so  constructed  as 
to  be  easily  turned  in  two  or  three  minutes,  by  one  man.  R.  R.  Co.  y.  Smith,  21 
Wnll.  262. 

'<*  Sta^  V.  In&  Co.  10  Wall  689. 
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j^ereafter,  are  eontracts  within  the  mle.^  So  is  e  stipulation  in  ^ 
receipt  for  a  payment  in  advance,  stating  how  it  is  to  be  applied 
or  forfeited.* 

15.  Kind  of  Service.'] — Where  the  writing  is  silent  as  to  the 
kind  of  service  agjreed  for,  it  may  be  shown  by  oral  evidence  of 
the  surrounding  circumstances,'  and  for  this  purpose  the  nature 
of  the  employer's  business,  and  the  kind  of  occupation  to  which 
the  employee  was  known  to  be  accustomed,  are  competent,^  and 
the  general  usage  in  such  business.*^  If  the  writing  designates  the 
service  in  the  language  of  trade,  oral  evidence  to  snow  what  busi- 
ness was  properly  included  in  the  phrase  used,  is  competent.* 

16.  Me(isuremenL'] — ^In  application  of  the  principle  as  to  usage 
already  stated,''  evidence  of  usage  in  the  locauty,  or  in  the  trade, 
is  competent  to  show  in  what  manner  measurements  provided  for 
bv  the  contract  are  to  be  taken;*  and  the  usage  need  not  be 
pleaded.* 

17.  Term  of  Service;  Holiday Sy  ^^ Dmfe  v)ork^^  <bc, — ^If  the 
allegation  is  of  service  between  specified  dates,  prior  or  later  serv- 
ices are  not  strictly  provable,^*  except  on  the  principles  on  which 
variance  may  be  disregarded ;  but  if  the  allegation  is  of  indebted- 
ness on  a  day  nameC  oi"  service  before  a  day  named,  a  term  of 
service  or  various  services  before  that  day  may  be  proved." 

If  there  is  a  written  contract  specifymg  the  term  of  service,^ 
or  whidi,  by  specifying  no  term  and  stipulating  for  wages  by  the 


'  lb.  Letter  written  by  employer  in  answer  to  his  remonstrances  asking  what 
hla  statns  was ;  or  the  employei^s  letter  to  his  employee,  written  in  answer  as  to  the 
latter's  inqairy  as  to  the  terms  on  which  he  was  to  be  understood  as  serving,  and 
pnt  in  evidence  by  hhn  an  proving  his  employment,  are  contracts  within  the  rale 
that  the  writing  cannot  be  contn^cted  by  oral  evidence.  Partridge  v.  Insurance 
Co.  16  Wall.  679. 

*  Townaend  v.  Fisher,  %  mit.  47. 

*  Price  V.  Monat,  11 C.  B.  N.  S.  608;  Mamford  v.  Qething,  7  C.  B.  N.  S.  806 ;  L. 
J.  29  C.  P.  106. 

^  Ha&ran  v.  Domestic  Sewing  Machine  Co.  9  Hon,  78. 
»  Eldredge  v.  Smith.  18  Alien.  140,  148. 

*  Stroud  V.  Frith,  11  Barb.  800. 

*  Page  296  of  this  voL 

*  As,  for  instance,  under  a  contract  calHng  for  bricks  and  laying  them  in  a  wall 
•t  so  much  "  per  thousand,'*  that  the  nnmber  is  ascertainable  oy  measurement  and 
estimate;  Lowe  v.  Lehman,  16  Ohio  St.  179;  or  how  a  waU  with  angles  is  to  bo 
meaaured  when  it  ia  to  be  paid  for  "by  the  foot**  Ford  v.  Tirrell,  9  Gray,  401 ; 
wliether  an  agreement  to  pay  for  plastering  '*  per  square  yard,''  includes  or  excludes 
measurement  of  spaces  of  base-boards,  doors.  Ac  Walls  v.  Baiiey,  49  N.  Y.  467 ;  nnd 
how  wail  more  than  nine  inches  thick  is  to  be  measured  under  a  clause  for  payment 
"per  superficial  yard  of  work  nine  inches  thick.*  Symonds  v.  Floyd.  6  C.  B.  N.  s.  691. 

*  Lowe  V.  Lehman  (above).  As  to  proving  the  meanine  of  such  terms  as  "  hard 
pan," — see  Dubois  v.  Delaware,  Ac.  Co.  12  Wend.  884,  16  Id.  87;  Dicldnson  v.  Water 
Comm'ra  of  Poughkeepsie^  2  Hun,  616 ;  Currier  v.  Boston,  Ac  R.  B.  Co.  84  1&,  H. 
498  608. 

><»  If  anch.  A  Law.  R.  R.  v.  Fisk,  88  K.  H.  297,  806. 
"  Beekman  v.  Platner,  16  Barb.  660. 
^  Sweet  V.  Lee,  8  Mann.  A  G.  462, 466. 
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week,  month,  or  other  period,  implies  that  the  term  is  for  that 
period,^  oral  evidence  is  not  competent  to  contradict  the  language ; 
but  it  is  competent  to  show  what  length  of  actual  service  isoj 
usage  designated  by  such  language.  Thus  in  a  contract  for  the 
services  of  an  actor  for  three  years,  a  party  may  show  that  "  year  " 
means  annual  season,'  but  not  that  four  years  or  seasons  were 
agreed  for,'  "  Month"  means  calendar  month,  unless  otherwise  ex- 
pressed.* Parol  evidence  of  a  usa^e  in  the  trade  or  business  to 
allow  holidays  is  competent ;'  and  so  is  a  usage  not  to  pay  the 
stipulated  weekly  salary  during  vacation.' 

A  general  usage  of  the  trade  ^  is  competent  to  show  that  an 
agreement  for  a  day's  work  is  satisfied  by  a  certain  number  of 
hours,  so  as  to  entitle  the  employee  to  work  for  himseK  the  rest 
of  the  time.  80  a  usage  to  pay  proportionably  more  than  the 
day's  wages  for  more  hours  than  the  usual  day's  work,  is  compe- 
tent.' Where  a  statute  fixes  the  number  of  hours  in  a  day's  work, 
unless  otherwise  expressly  agreed,  if  the  parties  render  and  accept 
less  or  more,  without  anv  express  agreement,  an  agreement  may 
be  inferred  that  the  work  actually  done  in  a  day  shdl  be  reckoned 
a  day's  work.'  If  such  a  statute  does  not  require  an  express 
agreement  to  manifest  a  different  intention,  the  rendering  of  more 
hours'  service  in  a  dav  than  it  calls  for  does  not  prove  an  intent 
that  more  than  a  day's  wages  shall  be  paid.^' 

18.  Bats  of  compensation.'] — ^Usually  if,  after  the  expiration  of 
an  hiring  for  an  agreed  compensation,  the  employee  continues  in 
the  same  service,  the  law  implies,  in  the  absence  of  other  evi- 
dence, a  promise  to  continue  to  pay  at  the  same  rate  j*^  but  such 
a  promise  is  not  implied  after  the  expiration  of  service  under  an 
agreement  to  pay  at  a  specified  rate  for  a  limited  period,  without 
evidence  of  actual  engagement  for  that  period.^  Not  is  an  agree- 
ment to  accept  the  same  rate  implied,  if  the  employee  commenced 
in  ignorance  of  the  business,  and  during  a  part  of  the  period  of 
the  original  contract  was  a  learner." 

»  Erana  v.  Roe,  L.  R.  T  Com.  PI  188,  b.  c.  2  Moftk's  Eng.  R.  116. 

»  Grant  v.  Maddox,  16  Mops.  &  W.  787. 

'  8weet  y.  Lee  (above).  It  has  been  held  that  evidence  of  a  usaffe  of  the  trade  to 
allow  terminatiuD  on  certain  notice,  before  the  end  of  the  perindical  hiring,  is  com- 
patent    Parker  v.  Ibbetaon,  4  C.  B.  (N.  8.)  848,  a.  c.  L.  J.  27  C.  P.  236. 

^  1  N.  T.  R.  S.  606,  §  4.  Contra,  at  common  law,  bimpaon  t.  Margilaon,  11  Q. 
B.  28,  82. 

^  Reg.  T.  Stoke  upon  Trent^  6  Q.  B.  (Ad.  4  EL  N.  S.)  808;  and  see  Hosley  r. 
Black,  28  N.  Y.  488.  a.  o.  26  How.  Pr.  97. 

•  Grant  v.  Maddox,  16  Meea.  A  W.  787. 

^  Perhaps  also  a  general  usage  of  other  kindred  vocationB  in  the  same  place. 
Barnes  t.  ingaUs,  89  Ala.  898. 
«  Hintou  V.  Locke,  6  Hill,  487. 

•  Brooks  V.  Cotton,  48  N.  H.  60,  s.  c.  1  Am.  R.  172. 

"  Lnske  v.  Hotchkira,  87  Conn.  219,  s.  o.  9  Am.  R.  814. 

»  Smith  T.  Velie,  60  N.  Y.  106 ;  Vail  ▼.  Jersey  Little  Falls  Manuf.  Co.  82  BarU 
564.    Compare  Miller  v.  Hooper,  7  Hun,  200 ;  ifutt  v.  Minor,  14  How.  U.  a  464. 
"  Smith  ▼.  VeUe  (above). 
»  GalTin  t.  Prentice,  46  N.  Y.  162. 
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A  hiring  at  bo  much  per  week  or  month  usually  implies  a 
promise  to  pay  at  the  end  of  the  periods  thus  speciiied.* 

If  complete  performance  of  a  special  contract  is  prevented  by 
sickness  or  death,*  or  by  act  of  the  law,*  or  other  legal  excuse  ex- 
onerating the  employee,  the  contract  is  competent  evidence  on  the 
question  of  the  rate  of  compensation  for  services  actually  per- 
formed ;  and  contract  rates  cannot  be  reduced  by  proving  that 
the  portion  unfinished  would  be  more  expensive  in  its  nature  than 
the  portion  completed.*  So  where  the  contract  is  absolutely  void 
by  the  statute  of  frauds,  it  may  still  be  put  in  evidence  to  iix  the 
rate  of  compensation,"  if  any  be  recoverable.*  If  the  void  con- 
tract calls  for  compensation  not  by  a  pecuniary  standard,'  but  in 
a  'specific  thing  tne  value  of  which  is  not  fixed,  such  as  a  tract 
of  land,  the  vame  of  the  services  must  be  shown,  and  evidence  of 
the  value  of  the  land  is  incompetent.® 

19.  Fixed  pricey  or  qua7itum  meruit.'] — Under  an  allegation  of 
a  contract  to  pay  a  specified  rate  of  compensation,  plaintiff  may 
prove  a  promise  to  pay  what  the  services  were  reasonably  worth,® 
or  an  implied  promise  to  pay  usual  compensation.^®  The  variance 
is  immaterial,  if  the  def endfant  is  not  misled ; "  especially  where 
there  are  suflScient  averments  to  enable  him  to  recover  without 
reference  to  the  allegation  of  an  agreed  compensation.^  But  if 
he  rests  his  case  on  a  contract  fixing  the  price  to  be  recovered,  it 
is  not  competent  for  him  to  give  evidence  of  value  as  a  basis  of 
recovery  beyond  the  contract ;  *•  nor  for  the  defendant,  without 
denying  the  making  of  the  contract,  to  give  evidence  that  the 
value  of  the  services  was  less."  Even  where  the  complaint  is  on 
a  quantum  meruit^  a  contract  at  a  specified  sum,  if  proved,  con- 
trols."* But  if  evidence  of  value  is  received  from  either  side  with- 
out objection,  the  other  may  be  allowed  to  give  evidence  of  the 
same  kind.^*  And  in  a  conflict  of  evidence  as  to  whether  a  speci- 
fied rate  was  agreed  on  or  not,  evidence  of  its  reasonableness  or 

»  Heim  v.  Wolf,  1  E.  D.  Smith.  70. 

»  Clark  V.  GUbert,  26  N.  Y.  279,  reVg  88  Barb.  676. 

■  Jones  v.  Judd,  4  N.  Y.  441. 

*  Id.  Where  a  contract  of  yearly  service  is  determined  by  consent  in  the  middle 
of  a  quarter,  there  is  no  neceesarily  implied  contract  to  pay  pro  rata  ;  but  a  jury 
may  iafcr  such  an  agreement  from  circumstances.  Rose.  N.  P.  492,  citing  Lamburn 
Y.  Gruden,  2  M.  A  Or.  253 ;  Thomas  t.  Williams,  I  Ad.  d  £.  685. 

^  Nones  v.  Homer,  2  Hilt.  116. 

•  Galvin  v.  Prentice,  45  N.  Y.  162. 
"^  Msk  T.  Sherman,  25  Barb.  433. 

•  Erben  t.  Lorillard,  19  N.  Y.  299.  rev'g  28  Borb.  82. 

*  Scott  y.  Lilienthal,  9  Bosw.  224 ;  s.  p.  Harrington  v.  Baker,  15  Gray,  538. 
Contra^  Seale  t.  Emerson,  25  Cal  293. 

^^  Morgan  t.  Mason.  4  E.  D.  Smith,  686. 

"  Scatt  V.  Lilienthal  (above). 

"  Sussdorf  ▼.  Schmidt,  65  N.  Y.  819. 

"  Trimble  v.  Stilwel',  4  E.  D.  Pmith,  512. 

"  Marsh  t.  Holbrook,  8  Abb.  Ct  App.  Dec.  176. 

^«  Ludlow  T.  Dole,  62  N.  Y.  617,  affi'ff  1  Hun,  716,  a.  o.  4  Supm.  Ct  (T.  dk  C.)  665^ 

>*  Morgan  t.  Mason,  4  E.  D.  Smith,  636. 
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unreasonableness,  and  particnlarly  of  the  nsnal  price,  is  competent, 
as  bearing  on  the  probable  truth  of  the  allegation  of  rate  agreed.^ 
But  evidence  of  the  profitableness  or  unprofitableness  to  the  em- 
ployer of  an  engagement  at  such  a  rate  is  not  competent.'  Where 
the  claim  is  for  commissions,  a  variance  as  to  the  amount  on  which 
they  are  computable,  may  be  disregarded.* 

20.  Value  of  serviced] — On  the  question  of  the  value  of  serv* 
'  ices  of  a  workman,  evidence  of  his  skill  is  competent  in  his  favor, 

in  connection  with  evidence  of  the  usual  wages ;  *  and  evidence 
of  his  unskillf  ulness  or  his  intemperate  habits  is  competent  against 
him."  Evidence  of  the  recommend^ions  of  third  persons  on 
which  ho  was  engaged  is  not  competent.' 

To  prove  value  of  work  and  materials  it  is  not  competent  to 
show  the  cost  of  constructing  a  diflEerent  structure,  for  it  leads  to 
a  collateral  issue  involving  comparison  between  the  structures ; ' 
and  on  the  same  principle  to  show  the  value  of  a  service — for 
instance,  negotiating  the  sale  of  a  lease — it  is  not  competent  to 
prove  the  relative  labor  involved  in  negotiating  that  and  the  sale 
of  the  fee.*  An  agreed  price  being  proved,  evidence  by  com- 
parison of  plaintijS's  services  with  those  of  his  fellows,  is  not 
competent.* 

21.  Bill  rendered  not  a  limitl — The  presentment  by  a  party 
to  his  debtor  of  a  bill  in  which  ne  charges  a  gross  sum  for  serv- 
ices, for  which  he  is  entitled  to  claim  quantum  meruilj  where  the 
subject  of  the  demand  is  one  which  would  naturally  consist  of 
many  items,  there  being  no  payment  nor  settlement  of  the  ac- 
count, does  not  preclude  the  creditor  from  showing  what  the 
services  were  reasonably  worth,  and  recovering  more  uan  he  had 
so  charged.** 

22.  Opinions  of  vntneesea,'] — In  applying  the  general  rule  ad- 
mitting opinions  of  witnesses  as  to  value,^^  it  is  held  that  the 


1  Harrington  y.  Baker,  16  Gray,  688,  640 ;  Darling  y.  Westmoreland,  62  K.  IT. 
401,  8.  c.  13  Am.  R.  66 ;  b.  P.  Moore  y.  Davia,  49  N.  H.  46,  h.  o.  6  Am.  R.  460. 

*  Harrington  v.  Baker  (jbove). 

*  Morgan  y.  Maaon,  4  £.  D.  Smith,  686 ;  Durkee  y.  Vermont,  dkc.  B.  R  Co.  S9 
Vt  127.  It  must  be  objectdd  to,  if  at  all,  at  the  trial,  ao  as  to  allow  amendment. 
DivoU  y.  Honken,  48  N.  Y.  672. 

*  Cnmminffs  y.  Nichols,  18  19.  H.  420 ;  Bamea  y.  Ingalls,  89  Ala.  198 ;  Major  y. 
Spies,  66  Barb.  676. 

*  Cumminga  y.  Nichola  (aboye) ;  and  aee  Harmer  y.  Gornelins,  6  0.  B.  K.  S.  286. 

*  Wolatenholme  y.  Wolstenholme  Tile  Manuf.  Co.  8  Lans.  467.  Eyidence  of  what 
the  employee  had  receiyed  from  other  employera  has  been  held  inadmisaible.  Stevena 
y.  Benton,  2  Lan!>.  166,  a.  c.  89  How.  Pr.  18 ;  and  aee  ColUns  y.  Ft>wler,  4  Ala.  647. 
But  compare  Kingsbury  y.  Moaea,  46  N.  H.  2S2. 

^  Goi^  y.  Roberta,  63  N.  Y.  619 ;  a.  p.  69  Id.  800;  87  Super.  Ct.  (J.  4  &)  488. 
And  ace  Chapter  on  Sales,  raragrapha  20,  21. 

>  Siegel  y.  Lcwia,  64  N.  Y.  661 ;  a.  p.  Gouge  y.  BoberU,  68  Id.  619. 

*  Green  y.  Waahbum,  7  Allen,  890. 

>^  Williama  y.  Glenny,  16  N.  Y.  889 ;  and  aee  Bomeyn  y.  Campan,  17  Mich.  827 ;  8 
Am.  Law  Bey.  881. 

"  See  pp.  810-812  and  847  of  this  yoL    But  compare  Pullman  y.  Corning  9  K.  Y 
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witness  must  be  shown  to  have  some  special  conversance  with 
the  snbjd^t.^  The  question  of  competency  to  express  an  opinion 
is  for  the  court ;  and  if  facts  appear  showmg  a  reasonable  decree 
of  conversance,  it  is  not  material  that  the  witness  says  he  does 
not  profess  to  be  an  expert.'  It  is  not  a  matter  of  right  to  cross- 
examine  an  expert  as  to  his  own  professional  income,  by  way  of 
testing  his  qualifications.'  It  is  not  essential  that  the  witness 
should  have  been  employed  in  the  vocation  concerned ;  *  and  if 
he  has  been  so  employed,  it  is  not  a  disqualification  that  he  has 
abandoned  it  and  enga^d  in  other  business."  If  otherwise  com- 
petent, it  is  no  objection  that  the  witness  is  the  party  examined 
m  his  own  behalf.* 

The  testimony  of  a  qualified  witness,  who  has  heard  the  serv- 
ices described  by  the  other  witnesses,  or  read  their  testimony, 
may  be  asked  as  to  what  would  be  the  value  of  such  services,  if 
rendered  as  stated.'^    The  value  may  be  called  for  by  a  general 


93,  affi*g  14  Barb.  174,  where  it  was  held  that  a  witness  who  has  ezAmincd  buildinpra 
may,  though  neither  a  mason  nor  an  expert,  testify  that,  in  his  opinion,  one  was  built 
more  compactly  than  the  other ;  or  that  a  wall  was  not  worth  covering;  that  the  ma- 
terials were  worth  more  than  tiie  wall. 

1  Lanioure  ▼.  Caryl,  4  Den.  870 ;  Elfelt  t.  Smith,  1  Minn.  125.  Thus  one  who  has 
owned  and  managed  mills  for  years,  and  employed  millwriglits,  U  competent  to  testify 
whether  a  millwright  he  has  often  employed  Is  a  g«K>d  workman.  Duster  v.  Brown, 
26  Geo.  24.  But  the  mere  fact  of  beinz  a  miller  does  not  qu  dify  to  express  an  opln- 
im  of  the  skiliralness  of  such  work.  Walker  v.  Fields.  23  Geo.  287.  So  one  who  is 
somewhat  familiar  with  book-keeping  and  accounting,  and  showd  a  somewhat  intimate 
familiarity  with  a  book-keeper's  services,  is  competent  to  testiry  to  their  Yalne.  Scott 
V.  lilienthal,  9  Bosw.  224.  Bat  one  who  is  a  farmer  and  does  not  know  the  usual 
compensation  of  clerks,  is  not.  Laraoure  v.  Caryl,  4  Den.  (N*.  Y.)  870,  878.  So  testi- 
mony of  master  builders  aa  to  yalne  of  ahonse,  and  of  the  work  and  materials,  is  com- 
petent Tebbetts  ▼.  Haskins,  16  Me.  288,  2b9.  But  members  of  a  committee  are  not 
rendered  competent  to  express  an  opinion  of  the  yalne  or  cost  of  fittinc;  up  a  stage, 
by  the  fact  that,  after  consultation  with  stage  carpenters  ani  artists,  they  had  once 
fitted  np  a  theatre.    Forbes  y.  Howard,  4  R.  L  864. 

A  brick  and  tile  maker  of  some  years'  experience  is  qualified  to  give  an  opinion 
on  the  proper  mode  of  buminff  tiles,  and  what  would  be  the  effect  of  burn- 
ing in  one  way  or  another.  Wiggins  y.  Wallace,  19  Barb.  S88.  A  carpenter 
of  experience  in  the  place  is  competent  to  testify  to  the  yalue  of  carpenter  work 
done,  at  the  time  and  place  of  performnnco.  Major  y.  Spies,  66  B^ro.  576.  So 
witnesses  who  were  not  ship-carpenters,  but  who  had  been  in  and  about  ships  cs 
masters  and  workmen,  are  competent  to  show  the  difference  between  the  value  of 
a  yessel  as  repaired,  and  its  y:ilue  had  it  been  repaired  according  to  contract. 
Sikes  y.  Paine,  10  Ired.  (N*.  G.)  280.  So  a  physician  is  competent  as  to  yalue  of  a 
nurse's  seryices.  Woodward  y.  Bugsboe,  2  llun,  128.  A  mason  may  be  asked  how 
lonrc>  in  his  opinion,  it  would  take  to  dry  the  walls  of  a  house  so  as  to  render  \  j 
fit  and  safe  for  human  habitation.  Sedgw.  on  Dam.  691 ;  Smith  y.  Gugcrty,  4  Barb. 
615. 

*  Mercer  y.  Vose,  40  Super.  Ct  (J.  <k  S.)  218. 
3  Borland  y.  LlUenthal.  58  N.  Y.  488. 

*  Pullman  y.  Coming,  14  Barb.  174,  9  N.  Y.  93  ;  Carroll  r.  Welch,  26  Tex.  147; 
Barnes  y.  Ingalls,  89  Ala.  198. 

*  Bearss  y.  Copley,  10  N.  Y.  98 ;  Robertson  y.  Knapp,  86  Id.  91,  s.  c.  83  How.  Pr. 
809. 

*  Nourry  y.  Lord,  8  Abb.  Ct  App.  Dea  892. 

^  McCollnm  y.  Seward,  62  N.  Y.  816 ;  Beekman  y.  Platner,  16  Barb.  650 ;  Reynolds 
T.  Robinson,  64  N.  Y.  589.  As  to  the  proper  form  of  the  question,  see  pp.  31 1  and  814  of 
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quefltion,  leaving  the  detaOs  to  croBS-examination.*  The  witness 
may  be  asked  to  describe  the  peculiarities,  the  excellencies,  or 
the  defects,  which  enter  into  his  estimate  of  valne ;  ^  and  it  is  not 
error  to  aUow  him  to  be  asked,  on  cross-examination,  what  he 
would  have  undertaken  the  worlc  for.* 

23.  Modification  of  contrdct^ — Oral  evidence  is  admissible  to 
prove  a  new  and  distinct  agreement  made  upon  a  good  and  valid 
consideration,  although  the  previous  written  agreement  had  been 
partly  performed,  and  rescision  is  not  shown  by  writing ;  *■  and 
the  rule  is  the  same  though  the  previous  agreement  was  sealed.* 

Where  the  statute  of  frauds  requires  a  writing,  an  oral  modi- 
fication does  not  satisfy  the  statute.' 

24r.  Performance.'] — On  a  special  contract,  substantial  perform- 
ance, notwithstanding  slight  defects  caused  bv  inadvertence  or  un- 
intentional omissions,  maj  be  proved,  unless  full  performance  be  an 
express  condition :  then  it  must  be  strictly  proved,''  or  defendant's 
assent  to  deviation,®  or  his  prevention  of  performance,  be  shown 

this  vol.  And  compare  Lewis  t.  Trickey,  20  Barb.  887»  with  Sterens  t.  Benton,  2 
Laos.  156, 164,  8.  o.  »9  How.  Pr.  18,  84  ;  Scott  v.  Lillienthol,  9  Bosw.  224,  228. 

1  Parker  v.  Parker,  88  Ala.  469,  462 ;  Garfield  v.  Kirk,  65  Barb.  464. 

And  where  a  witness  has  testified  to  value  of  services,  on  the  theory  that  tiie  case 
wasa  difficalt  one,  the  defendant  has  a  ri£;ht  to  ask  him,  on  cross-examination,  whether 
assuminp^  the  nature  of  the  case  were  such  as  defendant  claims  it  was,  he  would  not  esti- 
mate the  value  lower.  Gai-field  v.  Kirk  (above).    Butsee  Sie&^el  v.  Lewis,  64  K  Y.  651. 

In  the  absence  of  market  value  of  a  structure,  cost  is  relevant,  in  connection  with 
opiniono  as  to  value.    Patterson  v.  Kingsland,  8  Blatchf.  278. 

A  competent  expert  who  has  seen  the  engine  and  heard  the  testimony  as  to  the  re- 
pairs  upon  it,  the  value  of  which  are  sued  for,  may  be  asked  if  it  be  possible  that  such 
an  engine  could  be  so  damaged  as  testified  to,  that  a  reasonable  charge  for  its  repair 
coald  amount  tu  the  sum  claicued.    Tyng  v.  Fields,  8  Hun,  75. 

*  Jackson  v.  K.  Y.  Central,  <&c.  R.  R.  Co.  2  Supm.  Ct.  (T.  &  C.)  653.  But  it  is  not 
error  to  exclude  a  question  as  to  how  he  arrived  at  his  opinion,  as  too  generaL  Booker 
V.  Adkins,  48  Ala.  ^.  S.  529. 

*  Gilman  v.  Gard,  29  Ind.  291, 293. 

^  natf  s  AdmV  v.  U.  S.  22  Wall.  606,  and  cases  cited.  There  it  was  held  compe- 
tent to  prove  by  parol  that  a  contractor  with  the  government  refused  to  continue  per- 
formance of  his  written  contract,  because  he  was  unpaid,  and  thereupon  orally  as  reed 
t(i  continue  at  higher  prices  and  wait  for  payment,  s.  f.  Stewart  v.  Keteltos,  3G  ^'.  Y. 
388,  affi*g  9  Bosw.  261. 

*  Muuroe  y.  Perkins,  9  Pick.  298,  and  cases  cited.     Compare  Tinker  v.  Geraghty. 

1  E.D.  Smith,  687,  and  2  Abb.  N.  Y.  Dig.  new  ed.  tit.  Contracts,  modif.  Onil  evi- 
dence is  competent  to  show  that  the  time  of  performance  of  the  work  was  extended 
or  waived ;  and  this  need  not  be  established  by  positive  testimony ;  it  may  bo  inferred 
from  circumstances.  Moehan  v.  Williams,  2  Daly,  367,  8.  c,  86  How.  Pr.  73.  The  re- 
quest of  the  employer  to  make  a  change  in  the  mode  of  construction,  of  a  i  atiire 
whicli  both  parties  know  to  require  more  time,  implies  coasent  to  a  reasonable  exten- 
sion  of  time.  Manuf.  Co.  v.  U.  S.  17  Wall.  695.  Where  the  defense  to  a  buiklcr^s 
fuit  for  the  money  due  on  the  contract  is  a  claim  fur  damages  stipulated  for  his  deliiy 
in  completing  a  small  part  of  the  work,  and  it  is  shewn  that  the  co!.troct  was  changet^ 
by  Introducing  extra  work,  the  burden  of  proof  U  on  tho  party  claiming  the  daiu- 
f  ges,  to  show  either  that  tho  delay  was  but  slijhtlv  produced  by  tlfe  change  in  tlie 
contract,  or  that  it  was  caused  by  the  builder's  negligence  or  fault  Bridges  v.  Hyatt, 

2  Abb.  Pr.  449. 

*  Swain  v.  Senmens.  9  Wall.  254. 

'  Phillip  V.  Gnllant,  62  N.  Y.  26  J,  and  ca^.  cit. 

*  Rose.  W.  P.  658 ;  II  lydcn  v.  I  la-  ward,  1  Cam'\  IS'^.  Part  perfonnanoe  followed 
by  his  voluntary  at.d  u  excn-M^d  cessati  m  of  perform  mce  Is  not  fuough.  Jcnnitt<!8 
T.  Camp,  18  Johns.  94;  Lintry  v.  Parks,  8  Caw.  68.    In  an  action  on  an  o^eement 
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by  the  act  of  the  other  party  ;*  or  other  excns^  exoneratinff  him.* 
It  the  employer  refnses  to  perform  on  his  part,  and  actaally  pre- 
vents performance  by  the  contractor,  it  is  unnecessary  for  the 
latter  to  prove  readiness  and  ability  to  perform.* 

In  a  contract  to  perform  "Veork  as  soon  as  possible,  or  within  a 
reasonable  time,  evidence  of  the  snrroanding  circnmstances  is 
competent  to  show  what  was  understood  as  a  reasonable  time.^ 

When  the  thing  to  be  performed  is  expressed  in  terms  of  art, 
or  technical  terms,  it  is  competent  to  ask  a  qualified  witness  as  to 
whether  the  stipulation  calls  for  a  particular  thing  *  and  as  to  the 
manner  of  performance.* 

The  mere  fact  that  defendant  took  possession  of  his  property, 
whether  real^  or  personal,*  does  not  necessarily  amount  to  an  ad- 
mission that  a  contract  to  do  work  thereupon  had  been  so  per- 
formed as  to  impose  any  liability  on  him.  The  fact  that  defend- 
ant clandestinely  removed  the  thin^,*  or  refused  to  allow  its 
inspection,^  so  as  to  preclude  plaintiff  having  testimony  to  its 
quality,  is  relevant. 

25.  Certificates  of  performance.'] — Certificates  of  performance, 
given  by  a  tnird  person,  although  he  superintended  the  work,  are 
not  competent,^  unless  made  so  by  agreement,  or  unless  coupled 
with  evidence  that  the  person  was  the  authorized  agent  of  de- 
fendant to  give  such  certificate.**  If  the  promise  to  pay  is  condi- 
tioned on  the  work  being  done  to  the  satisfaction  of  a  third  per- 
son, evidence  of  performance  is  not  enough,  without  showing  the 
satisfaction  of  that  person.^    But  a  stipulation  to  pay  according 

to  pay  a  certain  portion  of  the  profits  of  a  joint  advontnre,  upon  condition  that  in- 
formation furnished  by  the  plaintiff  shonld  be  true,  the  bardeh  is  on  plaintiff  to  show 
that  the  information  was  true.  Strong  v.  Place.  4  Robt  886,  Sw  c.  33  How.  1^.  114. 
Although  if  there  was  no  such  expressed  condition  the  burden  would  be  upon  de- 
fendant to  prove  falsity,  if  he  relied  upon  that.  Id« ;  but  compare  Townsead  7. 
Keale,  2  Camp.  191. 

1  Henderden  y.  Cook,  66  Barb.  23. 

*  Wolfe  y.  Howes,  20  N.  T.  197,  afiTg  24  Barb.  174,  666.  The  objection  thnt  the 
contract  was  eDtlre,  so  that  full  performance  must  be  shown,  if  not  taken  at  the  tnal, 
is  nnt  ayailable  to  defendant  on  appeal.    Jenkins  t.  Wheeler,  2  Abb.  Ct.  App.  Dea  442b 

*  Howell  v.  Gould.  2  Abb.  Ct.  App.  Dec.  418. 

«  Sec  HvdrsQlic  Engineering  Co.  v.  Mcilaffie,  27  Weekly  R.  222. 

*  Colwell  y.  Lawrence,  88  N.  T.  71,  s.  c.  86  How.  Pr.  806,  affi'g  88  Barb.  643  ;  24 
How.  Pr.  824. 

*  Reed  y.  Hobbs,  8  Bl.  (2  Scam.^  297;  Conrad  v.  Trustees  of  Ithaca,  16  N.  Y.  168. 
The  testimony  of  the  architect  shonld  be  regarded  as  controlling,  in  a  conflict  of  eyi- 
dence,  whether  a  building  is  erected  in  conformity  with  the  contract.  Tucker  y. 
Williams,  2  Hilt.  662.  As  to  production  of  plans  on  the  trial,  see  Stuart  y.  Binsse, 
10  Boew.  436,  and  p.  821  of  thii  yol. 

'  Reed  y.  Board  of  Education  of  Brooklyn,  4  Abb.  Ct  App.  Deo.  24. 

*  The  Isaac  Newton,  1  Abb.  Adm.  11,  19. 

*  Kidd  V.  Belden,  19  Barb.  266. 

"  Bryant  y.  Stillwell,  24  Penn.  St.  814,  817. 

"  Reed  y.  Scitnate,  7  Allen,  141,  144. 

"  Smith  y.  KahiU,  17  III  67;  Sutherland  y.  Kitfredge,  19  Me.  424. 

'*  BnUer  y.  Tucker,  24  Wend.  447,  and  cases  cited;  Barton  y.  Hermann,  11  Ablx 
Pr.  N.  8.  878.  Compare  Hart  y.  Lanman,  29  Barb.  410  *.  Bbarpe  y.  San  Paido  Railw. 
Oo»  L.  B.  8  Ch.  App.  697,  a.  ol  6  Hook's  Eng.  616. 
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to  estimates  of  a  third  person,^  or  that  any  matter  of  difference 
shall  be  detennined  by  a  third  person,'  without  making  his  act  a 
condition  or  conclusive,  does  not  exclude  other  evidence  of  per- 
formance, or  non-performance."  If  the  contract  contemplates  a 
conclusive  certificate,  plaintiff  must  prove  one,*  substantially  com- 
plying with  the  stipulation."  A  general  certificate,  to  a  conclusion 
implymg  all  the  particulars,  is  enough,*  but  an  evasive  one  is  not' 
On  a  question  arising  whether  the  certificate  is  sufficient  within 
this  rule,  evidence  that  defendant  made  payments  to  plaintiff 
under  the  same  contract,  on  similar  certificates,  without  objection 
to  their  form,  at  the  time  of  presentation,  is  relevant  and  conclu- 
sive.® Under  these  rules  a  certificate  is  conclusive  in  plaintiff's 
favor,  unless  defendant  can  show  that  it  was  procured  by  fraud.* 
Plaintiff  may  dispense  with  the  requirement  of  a  certificate  by 
showing  that  the  third  person  had  unreasonably,  and  in  bad  faith, 
refused  the  certificate,^  and  thereupon  proving  performance  of 
the  work ;  or  by  showing  that  defendant  had  waived  the  matters 
to  which  the  certificate  was  required." 

If  the  stipulation  makes  the  third  person  an  arbitrator,  notice 
of  his  examination  is  material.^ 

26.  Exouse.'j — Evidence  of  an  excuse  for  partial  non-perform- 
ance is  objectionable  under  an  allegation  of  performance,  but 
should  be  admitted  by  amendment  if  defendant  is  not  misled.^ 

27.  Shop-hooka  and  other  accounts  of  a  party  offered  in  hU 
ovm  favor,'] — The  rules  already  stated  on  this  point  ^  admit  the 
account  of  mechaiiics  and  tradesmen ;  ^  and,  upon  the  same  prin* 
ciple,  those  of  physicians.^* 

*  Sherman  v.  Mayor,  Ac.  of  N.  Y.  1  N.  Y.  816. 

*  Hurst  T.  Litchfield,  89  N.  Y.  877,  and  cases  cited.  Compare  Morris  Canal  A  B. 
Co.  V.  Nathan,  2  Hnll,  239. 

»  Bigler  v.  Mayor,  Ac.  of  New  York,  258. 

♦  Smith  V.  Brady.  17  N.  Y.  178,  8.  p.  1869,  McMahon  v.  N.  Y.  A  Erie  R.  R.  Ca 
20  N.  Y.  468. 

•  Adams  v.  Mayor,  Ac.  of  N.  Y.  4  Dner,  296  ;  Morgan  v.  Birnie,  9  Binp.  672.  The 
certificate  need  not  be  giren  in  writing,  unless  expressly  required  by  the  contract. 
Roberts  v.  Waikins,  14  O.  B.  N.  S.  692,  s.  o.  L.  J.  82  C.  P.  291. 

«  Stewart  v.  Ket^ltas,  86  N.  Y.  888,  affi'g  9  Bosw,  261 ;  WyckoflF  v.  Myers,  44  Id.l43. 

^  Smith  V.  Briggs,  3  Den.  78. 

«  Bloodgood  V.  Ingoldsby.  1  Hilt.  888. 

•  Wyckoflf  V.  Meyers,  44  N.  Y.  148.  Unless  the  contract  requires  proof  of  per- 
formance and  certificate.    Glacius  7.  ^lack,  60  N.  Y.  161. 

»»  Thomas  v.  Fleurv,  26  N.  Y.  26;  Bowery  Nat.  Bank  v.  Mayc»r,  Ac.  of  N.  Y.  63 
N.  Y.  886,  rev'g  H  Hun,  639.  CwUra,  Milner  v.  Field,  6  Exch.  829.  Or  that  the  de- 
fendant  had  such  secret  relations  with  the  third  person  as  to  make  the  latter  inter- 
ested.    Klmberley  y.  Dick,  L.  R.  18  £q.  1. 

**  Smith  Y.  Guoferty,  4  Barb.  614;  compare  Barton  t.  Hermann,  11  Abb.  Pr.  N. 
8.  878.  See  further  a^  to  the  subject  of  certificates.  1  Moak's  £ng.  682,  n. ;  6  Id. 
628,  871 ;  1  Redf.  on  Rw.  486 ;  Schencke  v.  Rowell,  8  Abb.  N.  C.  42. 

>>  McMahon  v.  N.  Y.  A  Erie.  R.  R.  Co.  20  N.  Y.  468 ;  ColUna  t.  Vanderbat,  8 
Bosw.  818. 

»  Hoslev  V.  Bkck,  28  N.  Y.  438,  s.  c.  26  How.  Pr.  97. 

"  Page  822  of  this  vol 

"  Linnell  ▼.  Sutherland,  11  Wend.  668;  The  Potomac,  2  Black,  681. 

>*  Foster  T.  Coleman,  1  E.  D.  Smith  86 ;   Knight  y.  Cunnington,  6  Hon.  lOa 
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CSuu^es  made  as  each  part  of  an  entire  work  was  completed  are 
not  incompetent  ;^  but  charges  for  anything  done  under  a  supposed 
special  contract,  but  which,  hy  reason  of  a  rescission  of  the  con- 
tract, afterwards  became  matter  of  account  by  operation  of  law, 
cannot  be  proved  by  the  party's  book.  There  must  be  a  right  to 
make  an  efficacious  charge  when  the  service  is  done.*  Pay-rolls 
or  check-rolls  between  a  contractor  and  his  laborers,  though  such 
as  would  be  admissible  as  accounts  between  him  and  them,  are 
not  admissible  in  evidence  a^inst  the  contractor's  employer,  to 
enable  the  contractor  to  establish  a  quantum  meruit^  on  the  rescis- 
sion of  the  contract,  unless  upon  the  ground  that  they  were  orig- 
inal entries.* 

28.  Defenses — What  Admieeihle  under  Denial.'] — ^XJnder  a 
general  denial,  defendant  may  prove  any  circumstances  tending 
to  show  that  he  was  never  indebted  at  all,  or  that  he  never  owed 
so  much  as  was  claimed ;  for  example,  that  he  never  incurred  the 
debt ;  or  that  the  services,  either  in  whole  or  in  part,  were  ren- 
dered as  a  gratuity ;  or  that  plaintiff  had  himself  fixed  a  less  price 
for  them  than  he  claimed  to  recover ;  or  that  they  were  rendered 
upon  the  credit  of  some  other  person  than  the  defendant.^  If 
the  complaint  is  a  mere  allegation  of  indebtedness  the  rule  is  still 
more  liberal.*  But  a  gener^  denial  does  not  admit  evidence  that 
plaintiff  has  converted  the  thiuff,  in  respect  of  which  the  services 
were  alleged  to  have  been  rendered.*  If  the  complaint  is  on  a 
quantum  meruit^  not  for  an  agreed  price,  a  general  denial  admits 
evidence  in  reduction  of  the  value,  such  as,  that  the  work  was 
unskillfully  done,  or  that  defendant  had  discharged  plaintiff,  or 
given  him  notice  to  stop.''  If  the  answer  admits  the  employment 
and  service  alleged,  and  only  denies  the  value,  the  quantity  of 
work  is  not  in  issue,  but  only  the  value ;  *  otherwise  if  it  only  ad- 
mits employment  and  some  service,  not  indicating  the  amount, 
and  denies  all  other  allegations.* 

If  the  complaint  is  for  an  agreed  price,  a  general  denial  does 
not  admit  evidence  of  unworkman-liKe  manner,^*  nor  of  negli- 
gence or  affirmative  misconduct ;  *^  unless  the  contract  as  pleaded 
requires  plaintiff  to  show  performance  of  its  stipulations,  in  which 

CarUra,  aa  to  necessity  of  preliminary  services,  proof  that  physician  kept  correct 
books,  <fec.  Clarke  v.  Smith,  46  Barb.  »0. 
1  Kau^hley  v.  Bn-wer,  12  Serg:t  A  R.  188. 

*  CowE3r,  J..  Merrill  v.  Ithaca  A  Oswego  R.  R.  Go.  16  Wend.  685,  and  cases  cited. 

*  ilerrlll  v.  Ithaca  &  Oswego  R.  R.  Co.  16  Wend.  586.    For  the  role  as  to  original 
entries  see  pp.  820-322  of  this  voL 

*  Sch'ermerhorn  v.  Van  Allen,  18  Barb.  29. 
»  Browo  V.  Colie,  1  E.  D.  Smith,  266. 

*  Wood  V.  Belden,  54  N.  T.  668,  rev'g  59  Barb.  549.    This  is  a  coanter-claim. 
WadTev  ▼.  Davis,  68  Barb.  600. 

^  Raymond  y.  Richardson.  4  E.  P.  Smith,  171 ;  s.  p.  Bridges  t.  Paige,  IS  CaL  640 
»  Van  Dyke  v.  Magnire,  67  K.  Y.  429. 

*  Albro  V.  Fignera,  60  Id.  630. 
w  KendaU  v.  Vallejo.  1  Cnl.  871. 

"  Stoddard  y.  Treudwoll,  26  CaL  294,  806. 
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case  a  general  denial  allows  eyidence  to  diroroye  performance.^ 
If  the  answer  alleges  generally  that  plaintift  had  failed  to  fulfill 
the  contract,  and  suuso  sets  forth  particular  defaults,  he  is  not  con- 
lined  to  preying  the  particular  defaults  stated,  but  xbaj  proye  any 
defaults  under  his  general  allegation.'  If  there  is  no  general  al- 
legation, defendant  may  be  confined  to  proof  of  the  default  al- 
leged.^ If  the  contract  is  special,  a  general  denial  admits  eyidence 
tliat  it  was  different  from  tnat  alleged,  for  instance,  a  quaHf  jing 
contract  of  the  same  date,^  or  a  usage  which  in  contemplation^ 
law  formed  an  integral  part  of  the  i^eement ; '  but  a  denial  of 
the  contract  only,  does  not  admit  eyii^nce  of  a  mutual  abandon- 
ment of  it/ 

If  there  is  a  special  contract,  which  the  result  of  the  work 
corresponds  to,  eyidence  that  the  thing  will  not  answer  its  pur- 
pose is  irreleyant.'^  On  the  other  hand,  if  defendant  shows  that 
the  contract  was  not  faithfully  performed,  plaintiff  cannot  proye 
that  the  work  would  haye  been  worth  more  than  the  contract 
price  had  it  been  performed.'  An  excess  in  the  performance,  if 
not  shown  to  be  detrimental,  is  not  releyant.'  But  a  departure 
may  be,  though  not  shown  to  be  detrimental.^^ 

If  the  complaint  is  general,  defendant  must  ayer  a  special 
contract,  if  he  relies  on  it  to  show  that  by  its  terms  nothing  is 
due.^  But  under  a  general  denial  he  may  prpye  an  agreement 
fixing  a  less  price  than  that  sued  for.^ 

If  the  complaint  is  general  for  indebtedness,  and  does  not 
allege  a  contract,  the  statute  of  frauds  is  ayailable  under  a  general 
denial.^  Where  the  complaint  sets  forth  a  contract  and  the  an- 
swer admits  it,  the  statute  is  not  ayailable  unless  the  facts  to  in- 
yoke  the  statute  of  frauds  are  pleaded.^^ 

29.  Disproof  of  employment^ — In  a  confiict  of  eyidence  as  to 
who  was  the  real  employer,  it  is  competent  for  defendant  to  show 
that  he  employed  another  person  to  do  the  whole  work,"  and  paid 
him.^^  Eyidence  that  plaintiff  receiyed  payments  from  a  third  per- 

1  BiMon  ▼.  Williurd,  25  W^rd.  572. 

»  Trimble  ▼.  Stilwell.  4  K.  D.  Smith,  512. 

•  Brown  v.  Colie,  1  Smith,  205. 

«  See  Marsh  v.  Dodge,  66  N.  T.  688,  rev'ff  4  Him,  278. 

•  Miller  7.  Ini.  Co.  of  North  Am.  1  Abb.  New  Gas,  470. 

•  Larawoy  v.  Perkins,  lo  N.  Y.  871. 
'  Kendall  V.  Vallejo,  1  Cal.  871,  873. 

•  Williama  y.  Eeech,  4  Hill,  168. 

•  Turner  v.  Haight.  16  N.  Y.  465. 

>^  See  Swain  y.  Seamens,  0  Wall.  254. 

"  Reed  y.  Scituate,  7  Allen,  141;  Hagan  y.  Bnrch,  8  Iowa,  809,  812.  Where  a 
plaintiff  closes  his  case  without  its  appetiring  that  there  is  any  written  oontract  re- 
lating tu  the  subject-matter  of  the  action,  the  defendant,  if  he  means  to  set  up  that 
there  is  such  a  contract,  must  produce  it.    Magnay  y.  Knight,  1  M.  4c  Gr«  944,  950. 

>*  Budreauz  y.  Tuoker,  10  La.  Ann.  8 a. 

"  Alger  y.  Johnson,  6  Supm.  Ct  (T.  <fr  C.)  682. 

Hid? 

"  Pomeroy  y.  Pierce,  5  Hun,  119;  s.  p.  Pelanne  y.  CondreftU,  16  La»  Ana.  127. 

1*  Geriah  y.  Chartier,  1  C.  B.  18;  Steph.  £y.  18. 
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8011  is  competent^  as  tending  to  show  that  it  was  to  him  that  plaintiff 
looked  as  employer.^  The  declarations  of  defendant,  a  part  of  the 
re9  gegtcB  of  tne  circumstances  under  wliich  the  request  was  made, 
are  competent  in  his  own  behalf.*  Where  the  defence  is  that  by 
a^eement  the  business  was  carried  on  for  joint  account  evidence 
01  the  acts,  doings  and  declarations  of  the  parties,  the  mode  of 
transacting  business  and  keeping  the  accounts,  the  dealings  with 
others,  ana  a  memorandum  in  the  handwriting  of  one  and  held  by 
the  other,  though  unsigned,  tending  to  show  such  an  agree- 
ment, are  competent.*  In  disproof  of  the  allegation  of  emplov- 
ment,  evidence  of  plaintiflPs  conduct  during  the  period,  inconsis' 
tent  with  the  relation,  is  relevant.^ 

30.  PaymerU,'] — In  the  case  of  weekly  wages,  systematically 
paid  to  a  number  of  workmen  or  servants,  eviaence  that  plaintitF 
nad  been  seen  waiting  with  the  others  to  receive  his  wages  is 
competent  to  go  to  the  jnrv,  in  connection  with  lapse  of  time  be- 
f oresuit,  from  which  to  infer  payment.'  But  the  mere  fact  that 
fellow  laborers  were  paid  does  not  raise  a  presumption  that 
plaintiff  was.*  Nor  does  mere  lapse  of  time  raise  such  a  pre- 
sumption, in  the  case  of  an  ordinary  domestic  servant.^ 

31.  Former  adjudication.'] — A  former  recovery  for  a  part  of 
a  running  account  for  continuous  service,  such  as  that  of  a  phy- 
sician, bars  a  new  action  for  another  part,  even  though  the  items 
be  separate  and  distinct.*  Otherwise,  if  the  former  recovery  was 
on  a  distinct  and  separate  contract.* 

32.  Zimitaiions.'] — In  applying  the  statute  of  limitations  to  a 
claim  for  services  rendered  continuously  during  a  long  series  of 
years,  it  may  be  presumed  that  the  contract  contemplated  yearly 
or  monthly  payments,"  and  if  the  employer  is  deceased,  the  stat- 
utes is  deemed  to  run  from  the  completion  of  such  periods  of 
service,  unless  there  is  sufficient  evidence  of  the  decedent's  agree- 
ment to  make  provision  for  compensation  by  a  disposition  oi  his 
property  at  death." 

i  GUmore  y.  AtUotie  A  Pacifio  R.  R.  Co.  86  Barb.  279. 
<  Smi  h  T.  Smith,  1  ^aad.  S.  C.  206. 
]         *  Dickinson  y.  Robbins,  12  Pick.  14. 

«  See  Daylon  y.  Hall,  8  Blockf.  Ind.  656 ;  Weber  y.  Klngdand,  8  Bosw.  416. 

*  Lncai  Y.  NoYi»silieeki,  1  Esp.  296 ;  and  sse  Seller  y.  Norman,  4C,  A  i*,  80. 

•  Filer  Y.  Peebles,  8  N.  H.  226,  231. 

^  Anediker  y.  EYeringham,  27  N.  J.  L.  (3  Datoh.)  148 ;  and  see  Holmca  y.  The 
Lodemia,  Crabbe,  484. 

•  OliYer  Y.  Holt,  11  Ala.  674 ;  compare  0*Beime  y.  Lloyd,  48  N.  Y.  248. 

*  I'hillips  Y.  Berick,  16  Johns.  139.  As  to  ludgmeots  fir  wage^  or  price  and 
Judgments  for  discharge  or  breach,  compare  L.  H.  iO  C.  P.  29,  s.  o  11  Moak's  En:;. 
232;  RoQtledge  y.  Hisl-p,  2  E.  A  K.  649;  De  Wolf  y.  Onndall,  8i  Super.  Ct  (J.  A 
B.)  ]4;  DaYenport  y.  Hubbard,  46  Vt.  200,  s.  o.  14  Am.  R.  620;  and  casea  cited  in 
noto  1  on  p.  368  of  this  vol. 

»<>  Davi3  Y.  Gorton,  16  N.  Y.  265. 

"  l^icholl  Y.  Larkin,  2  Red!  Surr.  R.  236. 
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II.   EULEB  PEOULIAKLY  APPLICABLE  TO  PaBTIGULAB  SnmS  OF 

Service. 

83.  Advertising^] — Evidence  of  sending  in  an  advertisement, 
not  in  itself  implying  a  limitation — sucli  as  is  implied  bv  an  ad- 
vertisement of  a  sale  on  a  day  named,  and  other  transitory  an- 
nouncements— and  without  any  direction  as  to  number  of  inser- 
tions, implies  a  direction  to  continue  till  stopped.^  Where  a 
limitation  is  expressed  or  implied,  evidence  that  the  advertiser 
took  the  paper,  and  that  the  advertisement  was  brought  to  his 
knowledge,  is  not  enough  to  sustain  a  finding  that  he  authorized 
the  continuation  of  it.*  For  advertising  after  valid  notice  to  dis- 
continue, the  price  is  not  recoverable ;  the  claim,  if  any,  must  be 
for  damages.' 

It  is  better  to  be  prepared  to  produce  the  file  as  the  best  evi- 
dence of  actual  publication  ;^  but  an  advertising  agent  suing  on  a 
contract  to  insert  in  papers  of  a  certain  description,  must  at  least 
prove 
sl^   " 

newspaper  printer  to  show  his  authority  and  prices,  in  connection 
with  such  evidence  of  performance.'  A  witness  who  wrote  out 
a  notice  to  be  advertised^  and  gave  it  to  another  person  to  be  in- 
serted, but  has  no  personal  knowledge  of  the  publication,  cannot 
be  examined,  in  the  absence  of  all  other  pi^oof,  as  to  the  contents 
published.' 

Where  the  advertising  was  agreed  to  be  done  in  some  special 
form, — such  as  a  chart, — ^not  particularly  described  in  the  written 
contract,  oral  evidence  is  admissible  to  show  that,  at  the  time  the 
contract  was  made,  the  plaintiff  agreed  to  make  the  chart  of  a 
certain  material,  and  to  publish  it  in  a  certain  manner.* 

On  the  question  of  value,  a  qualified  witness  may  be  asked 
what  is  a  fair  price  for  advertising  such  a  card  in  the  manner  pub- 
lished by  the  plaintiff." 

84.  Artists  ^  Architects  ^  Authors,] — In  an  arttsfs  action  for 
price  of  a  portrait,  evidence  that  defendant  admitted  that  the 
portrait  was  good  and  accepted  a  delivery,  is  enough  to  go  to  the 
jury,  though  there  be  conflicting  evidence  on  the  question  whether 


prove  the  papers  to  have  been  such,  and  continuance  for  the  time 
stipulated.^    The  rule  as  to  shop-books  *  applies  to  the  books  of  a 


*  Ahern  v.  Standard  life  Im.  Co.  2  Sweeny,  441. 

*  Dake  v.  I  atteraon,  6  Hun,  668.  One  whi>  pablishes  an  aclvertispmpnt  by  direc- 
tion of  ft  sheriff,  mnrslial  or  other  officer,  cannot  recover  ncainst  the  party  withcmt 
showing  that  the  latter  authorized  the  pablication.  Raney  v.  Weed,  H  Sandf.  677, 
a.  c.  8  N.  Y.  I  eg.  Ob?".  182. 

»  Stephens  v.  Howe,  84  Snper.  ft.  (2  J.  &  S.)  13«. 

*  This  was  held  necessary  in  Richards  v.  Howard,  2  Nctt  A  M'C.  474.  CiMtrc, 
Enloe  y.  Hall,  1  Humph.  (Tenn.)  303,  810.    Compare  next  pamgraph. 

»  Holloway  v.  Stephens,  2  Supm.  Ct.  (T.  A  C.)  662. 

*  Pages  822  anl  872  of  tbia  yoL 

'  Richards  y.  Howard  (aboye) ;  Thomns  y.  Dvott,  1  Nott  Si  M*C.  186. 
«  City  Bank  of  Brooklyn  y  Dtarlwrn,  2<»  N.  Y.  244. 
'  Stoops  y.  Smith,  100  Mass.  63,  s.  r.  1  Am.  U.  86. 
><*  Palmfir  y.  White,  10  Ciuh.  821,  823. 
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it  was  reallj  a  good  likeness.^  It  is  not  necessary  that  a  witness 
be  an  artist,  in  order  to  be  competent  to  express  an  opinion  on  the 
question  of  likeness.' 

On  the  question  whether  an  architecfa  employment  was  con- 
ditioned on  the  adoption  of  his  plans,  the  fact  that  he  took  the 
plans  away  does  not  raise  a  le^al  presumption  against  him.^  If 
it  appear  that  the  plans  were  left  with  the  employer,  the  nature 
of  tne  action  is  sufficient  notice  to  produce  them.*  In  the  absence 
of  express  agreement,  it  is  a  question  for  the  jury  whether  the 
conmiission  charged  is,  under  the  circumstances,  reasonable  or 
unreasonable.' 

In  an  action  by  an  author  or  writer,  for  compensation,  it  is 
not  necessary  to  produce  the  work  written.*  The  authorship  being 
in  question,  it  is  not  competent  to  ask  the  opinion  of  a  witness 
(founded  merely  on  his  having  read  the  articles,  and  professing  a 
knowledge  of  tne  plaintiff's  style  of  writing),  as  to  whether  they 
were  written  by  plaintiff.'  On  the  question  of  value,  the 
opinion  of  the  writer,  formed  with  reference  to  the  time  and 
labor  employed  in  its  preparation,  is  competent,'  and,  if  uncontra- 
dicted, is  sufficient.' 

85.  Attorney  and  Counsel.'] — ^An  attorney  must  prove  an  em- 
ployment, either  original^  or  by  recognition  during  the  progress 
of  the  suit ;  ^  or  a  promise  to  pay,  made  with  Knowledge  of 
service  rendered.  Evidence  of  services  rendered  merely  is  not 
enough.**  If  retainer  is  proved,  the  fact  that  the  service  was  for  a 
third  person  does  not  defeat  the  recovery.**     A  paper  in  the 


»  Francois  v.  Oclra,  2  E.  D.  Smilli,  417. 

*  Barnes  y.  Ingalls,  89  Ala.  198. 

•  Nourry  v.  Lord,  8  Abb.  Ct  App.  Dec.  897. 

^  H'loker  y.  Eagle  Bank  of  Rochester  80  N.  V.  88. 

•  Rose.  N.  P.  668,  citing  Chapman  y.  De  Tasiet,  2  Stark.  294 ;  Upsdell  v.  Stewart, 
Peake,  198.  The  schedule  of  the  American  Institute  of  Architects  in  New  York  is  held 
not  a  proper  rule  of  ralne  of  services  elsewhere.  Mason  y.  United  States.  4  Ct  of  CL 
496.    As  to  defects  in  the  work,  eee  Peterson  v.  Rawson,  84  N.  T.  870 ;  2  Bosw.  234. 

•  Houghton  V.  Pa'ne,  29  Vt  67. 

'  Lee  V.  Bennett.  How.  App.  Cns.  187,  202. 

*  Babcock  v.  Raymond,  2  Hilt.  61. 

*  Id. :  s.  p.  Dickenson  y.  Fitchbnrgh,  18  Gray,  646,  656. 

1^  Hotohkiss  Y.  Le  Koy,  9  Johns.  142 ;  Burghart  y.  Gardner,  8  Barb.  64.  (For 
other  earlier  cases  pee  2  Greenl.  £y.  120,  g  139,  «fcc) 

"  Id.  Attorneys  transacting  business  hs  brokers,  and  entitled  to  compen«ation  as 
snch,  must  prove  express  contract,  to  recover  a  counsel  fee  tor  conversations  with 
their  employers  about  the  business.    Walker  y.  Am.  Knt.  Bank,  49  N.  Y.  669. 

1*  Wilson  v.  Burr,  26  Wend.  886.  As  to  proving  ratification  of  employment  of 
counsel,— see  Harnett  v.  Garvey,  86  Super.  Ct  (4  J.  <&  8.)  826.  Retainer  by  one 
partner,  Merchnnt  v.  Belding,  49  How.  Pr.  844.  As  to  combined  employment,  pee 
Smith  V.  Duchardt.  46  N.  Y.  697;  Van  Rensselaer  v.  Aikin,  44  N.  Y.  126,  rev'g  44 
Barb.  647.  F»r  rules  applicable  to  contingent  agreements,  see  Ogden  v.  Des  Arts,  4 
Duer,  276;  Ely  v,  Spoflford.  22  Barb.  281 ;  Wood  v.  Younj?,  6  Wend.  620;  Wads- 
worth  V.  Green,  1  Sand^.  78 ;  Satterlee  v.  Jones.  8  Duer,  102 ;  Marsh  v.  Ilolbrook,  3 
Abb.  Ct.  App.  Dec.  176;  Coughlin  v.  N.  Y.  Cent.  R.  R.  71  N.  Y.  448,  rev'g  8  Hun, 
186;  Whitehead  v.  Kennedy,  69  N.  Y.  462,  467,  rev'g  7  Hun,  230. 
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canee,  signed  by  the  client,  is  better  than  oral  evidence ;  ^  but 
there  must  be  proof  of  the  signature. ' 

For  services,  under  the  Code  of  Procedure,'  an  attorney  or 
counsellor  must  prove,  in  the  absence  of  an  express  agreement  as 
to  amount,  the  value  of  the  services  actually  rendered^*  Taxable 
costs  are  not  the  measure ;  and  production  of  the  judgment  roll 
showing;  the  costs  taxed  is  not  alone  enough ; '  but  the  amount 
of  taxable  costs  is  competent  as  bearing  on  .the  value  of  the 
services.*  Where  the  amount  of  compensation  to  be  paid  was 
not  fixed,  evidence  of  what  is  ordinarily  charged  by  attorneys  or 
counsel  in  cases  of  the  same  character,  is  admissible.^  The  im- 
portance and  incidental  effects  of  the  controversy,'  and  the  value 
of  the  property  involved  in  litigation,'  are  competent  for  the 
same  purpose,  and  as  bearing  on  the  care  and  labor  involved. 
Evidence  of  how  often  the  plaintiff  appeared  as  attorney  or 
counsel  in  the  court  where  the  services  were  rendered,  is  compe- 
tent ajB  showing  skill  and  experience.^'  Retainer  and  service  in  a 
cause  being  proved,  at  an  agreed  rate,  the  question  whether  there 
were  merits  is  irrelevant.^ 

Upon  principles  already  stated,^  the  opinion  of  an  attorney  or 
counsellor  as  to  the  value  of  the  services  ^  (but  not  as  to  legal 
effect  or  right),^  is  competent;  but  that  of  a  non-professional 
witness  is  not.^ 

IJselessness  of  the  service,  through  error  in  advice,  is  not  a 
defense,  unless  negligence  or  want  of  skill  be  shown  to  have  con- 
tributed thereto.*'  The  burden  of  proof  of  negligence  is  on  the 
client.*'  Failure  of  success  is  mot  prima  fade  evidence  of  negli- 
gence or  want  of  proper  skill.*' 


1  Harper  v.  Williamson,  1  McCord  (So.  Car.)  156;  and  see  Hughes  y.  Christy^  86 
Tex.  280,  282. 

'  Baryrhart  v.  Gardner  (above).  The  presumption  that  the  officer  who  allowed  the 
docoment  to  be  filed  would  not  do  so  if  it  were  not  genuine,  is  not  enough.    Id. 

»  N.  Y.  Code,  §  Sns ;  Code  Cir.  Pro.  §  66. 

4  Oarr  v.  Mairet»  1  mit.  498 ;  s.  f.  Moore  y.  WestenreU,  8  Sandf.  '^62L 

•Id. 

*  Foster  y.  Newbrough,  66  Barb.  645. 

*  SUnton  y.  Embrey,  98  U.  S.  (3  Otto),  648.  An  appellate  court  will  not  take 
Judicial  notice  of  value  by  looking  at  the  reported  briefs,  Ac.  Pearson  v«  Darrii^ 
ton,  82  Ala.  227,  262. 

•  Harland  y.  Lilientkal,  58  N.  Y.  488. 

•  Garfield  v.  Kirk,  65  Barb.  468. 
'^  Harland  y.  Lilienthal  (aboye)i 

"  Ctoe  y.  Hotchkiss,  1  Abb.  Ct.  App.  Dec  824,  s.  a  8  Abb.  Pr.  N.  S.  881 ;  8  Keyeq* 
884;  87  How.  Pr.  288. 

"  Pages  828  and  868  of  this  yoL 

"  Beekman  y.  Flatner,  15  Barb.  650 :  Hart  y.  Vidal,  6  Cal.  56. 

'^  Clussman  y.  Merkel,  8  Bosw.  402.    Other  than  foreign  law. 

»  Smith  y.  Kobbe,  59  Barb.  289. 

>*  Bowman  y.  Tallman,  8  Abb.  Ct  App.  Dec.  1 82^  note.  The  right  to  eompensa. 
tioD  for  services  in  one  matt(»r  is  not  forfeited  by  his  misconduct  in  another ;  Currie 
y.  Cowles,  6  Bosw.  452 ;  nor  by  acting  adversely ;    Porter  v.  Rnckman^  88  ^«  Y.  21u. 

"  Seymour  v.  Cagger,  13  Hun,  29. 

"Id. 
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86.  Boc^d  and  lodging^ — An  implied  promise  by  a  father  to 

Eay  for  board  and  loaging  of  a  child  may  be  inferred  from 
nowledse  and  omission  to  dissent.^  Declarations  of  the  child,  if 
part  of  me  res  geatm  of  removal,  may  be  competent  on  tlie  ques- 
tion of  loco parentisy  or  gratuitous  support.*  The  implied  p.om- 
ise  of  a  guardian  to  continue  to  pay  may  be  implied  from  pre- 
vious payments.'  Such  agreements  are  not  withm  the  statute  of 
frauds,  unless  expressly  to  continue  beyond  a  year  from  the  time 
when  made.^  But  if  for  a  year  or  more  to  commence  at  a  future 
day  they  are."  An  agreement  for  board,  though  with  lodging,  in 
a  specined  apartment,  ib  not  a  tenancy  of  real  estate  within  the 
statute  requiring  writing.* 

One  who  has  had  long  experience  in  the  care  of  a  person,  non 
comjpasy  is  competent  to  express  an  opinion  as  to  the  value  of  his 
board  and  care/ 

37.  BroJcer8J\ — In  a  conflict  of  evidence  as  to  employment, 
evidence  of  acts  and  declarations  by  the  plaintiff,  made  in  the 
interest  of  the  other  party  to  the  bargain,  and  in  hostility  to  de- 
fendant within  the  period  covered  by  the  alleged  employment,  is 
competent.'  A  clause  stating  terms  of  employment,  inserted  in 
a  contract  with  a  third  person  to  which  plaintiff  was  not  a  party, 
does  not  exclude  oral  evidence.'  The  testimony  of  a  broker,  that 
in  a  hypothetical  case  stated,  brokers  would  be  entitled  to  com- 
mission, is  inadmissible.     This  is  a  question  of  law.'' 

A  real  estate  broker,  acting  as  such  (and  not  as  middleman, 
with  the  knowledge  of  both  parties  that  he  acts  for  both),"  can- 
not recover  from  either,  if  employed  by  and  entitled  to  compen- 
sation from  the  other,^  unless  this  double  employment  was  dis- 
closed to  "  and  assented  to,  by  both,**  and  evidence  in  his  behalf  to 

*  Nichole  T.  Allen,  8  C.  A  P.  86.  To  reeorer  for  bcMird  and  miintenance  of  d3- 
fendant*8  illegitimate  child,  an  express  promiBO  must  be  Bhown,  or  it  mast  be  aliovn 
that  he  admitted  himself  the  father  and  adopted  the  chi!d»  in  which  cose  plaintiff  mny 
reeorer  on  the  implied  promise  for  maintenance  during  the  adoption,  but  not  for  that 
after  the  adoption  has  been  revoked.  Nelson,  Ck.  J.  Moncri«f  r.  Ely,  19  Wend.  403, 
and  cases  cited. 

*  £dy  Y.  McCoy,  20  Ala.  408 ;  and  see  p.  179  of  this  yoI 

*  Pegge  y.  Guardians  of  Lampeter  Union,  L.  R.  7  C.  P.  866,  s.  c.  2  Moak's  £nj. 
668. 

«  Knowlman  y.  Bluett,  L.  R.  9  Ex.  1.  &  c.  7  Moak*s  Eng.  287. 

*  Wilson  y.  Martin,  1  Den.  602. 

*  Wilson  y.  Martin  (above);  Inman  y.  Stamp,  1  Stark.  12;  Edgey.  Strafford,  1  C. 
A  J.  891*  Nor  is  an  agreement  for  lodgings  only.  White  y.  Maynard,  111  Mass.  250, 
SL  c  15  Am.  R.  28.     GorUra,  Wright  y.  Stavert,  2  E.  «fc  E.  721 ;  L.  J.  23  Q.  B.  161. 

^  Kendall  y.  May,  10  Allen  (Mass.)  69.  67.  And  see  Reynolds  y.  Robinson,  64  N. 
Y.  689. 

»  Miller  y.  Irish,  68  N.  Y.  662,  affi'g  8  Hun,  852,  s.  c.  6  Supm.  Ct.  (T.  <k  C.)  707. 

*  Weber  y.  Kingsland,  8  Bosw.  415. 

><^  Main  y.  Eagte,  1  E.  D.  Smith,  619;  Weber  y.  Kingsland,  8  Bosw.  415.  Com- 
pare  Allan  y.  Sundius,  1  H.  <&  C.  128. 

'^  Siegel  y.  Gould,  7  Lans.  177 ;  Rupp  y.  Sampson,  16  Gray,i  898. 

1*  Watker  y.  Ofigood,  98  Mass.  848. 

>*  Redfiekl  y.  Tegg,  88  N.  Y.  212;  and  see  Coleman  y.  Garrlgne«,  18  Barb.  60; 
Glentwortb  y.  Luthen,  21  Id.  146;  Morrison  v.  New  York  d  New  Haven  R.  R.  Co* 
82  Id.  568. 

^  Rice  y.  Wood,  118  Mass.  133,  s.  c.  18  Am.  R.  469. 


880  ACTIONS  ON  CONTRACTS  FOB  SERVICES. 

fihow  a  custom  among  brokers  to  charge  a  commission  to  both 
parties  in  such  cases  is  inadmissible.^ 

It  is  competent  to  ask  the  purchaser,  as  a  witness,  if  he  would 
have  purchased  had  he  not  gone  to  the  plaintiff  and  obtained  in- 
formation from  him.'  If  the  employment  requires  the  broker  to 
conclude  a  contract,  he  cannot  prove  a  sale  by  a  written  instru- 
ment which  on  its  face  does  not  bind  the  purchaser,  aided  by 
parol  evidence  of  mistake  or  other  circumstances  which  would 
make  it  binding,  for  the  seller  (unless  his  acceptance  of  a  purchaser 
is  shown)  is  entitled  to  a  valid  contract  under  the  statute.* 

If  there  was  a  contract  for  compensation,  plaintiff  need  not 
prove  any  usage  of  brokerage  for  lilke  services;*  and  if  it  spe- 
cified the  conditions,  evidence  that,  by  the  usage  of  brokers, 
commissions  are  allowable,  although  the  conditions  are  not  com- 
plied with,  is  not  competent.'  If  plaintiff  was  not  a  broker  by 
vocation,  evidence  of  the  usual  commissions  of  a  broker  is  not 
competent.*  He  must  prove  that  he  was  a  broker,  to  make 
evidence  of  their  usual  charge  available  as  the  measure  of  recov- 
ery.'' General  value  of  time,  travel  and  expense  may  be  proved 
by  opinion.®  Opinion  is  not  competent  on  the  value  of  brokw^ 
services  for  |)rocuring  a  loan,  for  tnat  is  fixed  by  statute ;  nor  the 
value  of  a  loan  of  credit,  for  credit  has  no  market  value.*  Evi- 
dence that  defendant  had  previously  paid  plaintiff  brokage  on 
similar  transactions  is  competent,  as  tending  to  show  usage  and  * 
knowledge  of  it.^* 

38.  Officers  and  promoters  of  corporations,'] — The  law  does 
not  imply  a  promise  on  the  part  of  corporations  to  pay  their 
directors,  as  such ;  and  it  must  appear  that  an  express  by-law  or 
a  resolution  of  the  board  ^^  was  adopted  to  compensate  them,  be- 
fore a  director  can  recover  for  services  as  director.^    If  the  com- 


>  Farnsworth  y.  Hemmer.  1  Allen,  494 ;  Raisin  y.  Clark,  41  Md.  168.  b.  c.  20  Am. 
R.  66;  and  see  Lynch  y.  FaUoD,  11  R.  I.  311,  b.  a  28  Am.  R.  46d;  and  p.  298  of  this 
yoL 

*  ManseU  y.  Clements.  L.  K.  9  Com.  PI.  139,  s.  o.  8  Moak's  Eng.  R.  449. 

*  Stitt  y.  Hnidekopers,  17  Wall.  897.  As  to  whether  consummated  purchase 
mnst  be  shown,  compare  Loye  y.  Miller,  63  Ind.  294,  sl  o.  21  Am.  R.  192 ;  and  Rich- 
ards y.  Jackson,  81  Md.  260,  b.  o.  1  Am.  It.  49. 

*  Paulsen  y.  Dalletfc,  2  Daly,  40. 

*  Main  y.  Baffle,  1  £.  D.  Smith,  619. 

*  Lyon  y. •Valentine,  88  Barb.  271.  Compare  Brben  v.  Lorillard,  19  N.  Y.  S99; 
2  Eeyes,  667.   Contra,  Eltfng  y.  Sturteyant,  41  Comi.  176. 

^  Main  y.  Eagle  (aboye). 

*  Perrlne  y.  Hotchkiss,  58  Barb.  77. 

*  Perrine  y.  Hotchkiss,  68  Barb.  77. 
w  Web<-r  y  Kingsland,  8  Bosw.  416. 
"  Or  of  t!ie  corporators. 

1'  Rockford,  liock  Island  &  St  Louis  R.  R.  Co.  y.  Sage,  65  HI.  828,  sl  r.  16  Am. 
R.  687,  and  cases  cited.  The  resolution  cannot  be  sustained  by  the  plaintiff*B  yote 
or  presence  to  make  quorum.  Butts  y.  Wood,  87  N.  Y.  8 17,  affi'g  88  Barb.  181 :  and 
ifi<-6  Qrldley  y.  Lafayette,  Ac.  R.  R.  Co.  71  HI.  200.  The  board  cannq|  yote  them- 
selves extra  pny  for  extra  seryice.  See  Branch  Bank  y.  Collins,  7  Ala.  96;  Bliitch 
ford  y.  Ross,  6  Abb.  Pr.  N.  S.  434;  s.  f.  87  How.  Pr.  110;  54  Barb.  42. 
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penBatlon  is  fixed  by  statute,  a  director  cannot  be  allowed  extra 
compensation  for  extra  services  rendered  while  he  was  a  director.^ 
Otherwise,  as  to  duties  not  imposed  upon  him  as  director  by  the 
charter  or  by-laws  of  the  company,  where  he  acted  not  as  director 
but  as  agent,  for  instance,  in  soliciting  subscriptions  and  procur- 
ing right  of  wa^.*  If  a  director  is  appointed  by  the  board  agent 
of  the  corporation  in  such  other  matters,  clearly  beyond  the  range 
of  his  duty,  there  is  an  implied  promise  on  the  part  of  the  cor- 

S^oration  to  compensate  him  for  such  services  rendered ;  *  but  not 
or  services  in  enecting  the  organization,  unless  they  were  unques- 
tionably beyond  the  range  of  his  official  duties.*  Where  the 
charter  provides  that  the  president  shall  receive  no  pay  for  offi- 
cial services  unless  voted  iiim  by  the  board,  any  service  per- 
formed bv  him  will  be  presumed  to  have  been  rendered  as  presi- 
dent, unless  from  its  nature  it  appears  that  it  was  outside  the 
duties  of  his  office.*  The  rule  requiring  an  express  contract 
to  pay  directors,  made  before  service  rendered,  is  applicable  to  the 
offices  of  president,  treasurer,  and  the  like,  who  hold  as  trustees.* 
If  the  evidence  of  promise  is  oral,  the  admissions  of  tlie  officer 
that  he  was  not  to  have  compensation  are  competent  against  him.'' 
To  enable  a  promoter  to  recover  against  tiie  subsequently  or- 
ganized corporation,  it  is  not  enough  that  the  corporation  has 
accepted  the  result  of  his  labors  and  enjoyed  its  benefits,  unless  it 
appear  that  the  projectors,  by  whom  the  services  were  employed, 

*  Branch  Bank  y.  ColHos,  7  Ala.  N.  S.  95 ;  The  same  v.  Scott,  Id.  107.  Baf  he 
may  be  allowed  compensation  for  services  rendered  before  he  became  director.     lb. 

<  Oheeney  T.  XAfayette,  Bloominffton  <fe  ilLBsissippi  B.  R.  Co.  68  111.  670.  s.  c.  18 
Am.  R.  685;  Shackloford  y.  Orleans  K.  R.  Co.  87  Miss.  202;  Hall  y.  Yt.  <b  Mass.  R. 
B.  Co.  28  Vt  401. 

*  Shackelford  y.  Kev  Orleans  R.  R.  Co.  87  Miss.  202.  Contra,  New  York  & 
New  Hayen  R.  R.  Co.  y.  Ketchum,  27  Coon.  170, 181 ;  and  compare  Stacy  y.  Slate 
Bank  of  Illinois,  4  Scam.  91. 

*  New  York  <b  New  Hayen  R.  R.  Co.  y.  Kotchum,  27  Conn.  170.  But  compare  as 
to  seryices  la  org^anixation,  Hall  y.  Vermont,  Ac.  R.  R.  Co.  28  Yt  (2  Ams.)  401 ; 
Low  y.  Connecticut,  Ac  R.  R.  Co.  45  N.  U.  870. 

*  Olney  y.  Chadsey,  7  R.  I.  224.  A  director  elected  to  serye  without  compensa- 
tion cannot  recover  affoicst  the  company  for  seryices  rendered  in  that  capacity,  of 
lot  such  as  were  incidental  to  his  office  as  director.  Loan  Association  y.  Stoneuietz, 
29  Pa.  St.  534.  Even  a  resolution  passed  by  the  corporation  after  the  services  were 
rendered,  that  they  be  paid  for,  u  without  consideration  and  cannot  be  enforced  by  ac- 
tion, lb.  And  to  similar  effect  is  Dnnstan  y.  Imperial  Gas  Co.  8  Barn,  d  Ad.  125. 
See  also  on  the  genrral  subject  of  officers'  implied  contract  for  compt'nsatlon,  (besides 
the  cases  dtcd  in  following  notes):  Jackson  y.  N.  Y.  Cent.  R.  Co.  2  Supreme  Cf.  (T. 
AC.)  658;  Henry  y.  Rutland  <b  Burlington  R.  Co.  27  Yt.  436;  RockforJ,  R<  ck  Is- 
land,  Ac.  R.  Co.  y.  Sage,  66  lU.  828;  Balstow  v.  City  R.  Co.  42  Cal  465;  Godbold 
y.  Bank  of  Mobile,  11  Ala.  191;  Belfast  &  County  Downs  R.  Co.  y.  Bolfist,  Holy- 
wood,  Ac.  R.  Co.,  Jr.  R.  8  £q.  581.  A  yote  of  the  directors  during  the  incumbency 
of  one  president,  fixing  the  salary  of  the  president,  does  not  amount  to  a  written 
agreement  to  pay  the  same  to  a  president  subsequently  elected,  and  any  presumption 
arising  from  it  may  be  rebutted  oy  eyidence  of  the  situation  or  cessation  of  buiiness, 
eta    Commonwealth  In«.  Co.  y.  drane,  6  Meto.  64. 

*  Holder  y.  Lafayette,  Ac.  R.  R.  Co.  71  Bl.  106,  sl  o.  22  Am.  R.  29;  Kilpatrick  y. 
Penrose  Ferry  Co.  49  Penn.  St  118 ;  and  see  Cheeney  y.  Lafayette^  Ac  R.  U.  Co.  68 
ni.  670,  s.  o.  18  Am.  R.  684. 

V  Commonwealth  Ins.  Co.  y.  Crane,  6  Mete.  64. 
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on  an  Trnderetanding  they  fihonld  be  paid  for,  were  a  majority  of 
the  promoters,  or  that  tne  charter  had  already  been  obtained,  so 
that  there  was  an  inchoate  corporation.^  If  no  corporation  was 
formed,  evidence  that  defendant  took  part  in  the  preliminary 
proceedingB  i%  competent  as  tending  to  show  his  anthority  to  in- 
cur the  necessary  expenses.' 

39.  Parent  and  child.'] — To  sustain  the  father's  action  for  the 
child's  services,  general  evidence  that  plaintiff  is  the  father,  is 
prima  fade  enough.  He  is  not  to  be  required  to  prove  legiti- 
macy in  the  first  instance.'  If  a  parent  sends  the  child  to  en- 
gage himself,  he  may  recover  on  the  terms  the  child  made,  with- 
out proof  that  they  were  known  to  the  father.* 

To  entitle  the  child  to  su6,  evidence  that  the  child  con- 
tracted on  his  own  account,  with  the  knowledge  and  tacit  assent 
of  the  father ;  *  or  that  the  father  has  been  continuously  absent, 
without  providing  for  the  child,*  or  that  the  father  made  the  con- 
tract, stipulating  that  the  wages  should  be  paid  to  the  child,^  is 
enough.  So  is  evidence  of  express  emancipation.  Payment  to 
the  child  may  be  a  defense,  unless  the  parent  gave  notice.^ 

40.  Physicians^  cfe^.] — A  diploma  from  a  medical  college  is 
sufficientlpr  proved  by  a  witness  who  identifies  the  corporate  seal, 
and  testifies  to  the  genuineness  of  the  signatures  of  the  officers, 
though  his  knowledge  of  their  writing  was  not  acquired  by  see- 
ing them  write,  but  by  familiarity  with  diplomas  under  their  sig- 
natures, including  one  granted  to  himself.*  Recovery  for  a  bene- 
ficial operation  is  not  prevented  bv  showing  that  it  was  not  per- 
formed with  the  highest  skill."^    Even  if  the  patient  is  deceased, 


>  BelPa  Gap  R.  R.  Co.  v.  Christy.  79  Penn.  St.  54,  s.  o.  21  Am.  R  39.  Bot  com- 
pare Rockford,  Rock  Island,  &c.  R.  R.  Co.  y.  Sag«,  66  ni.  828,  a.  o.  16  Am.  R.  687. 
and  cases  cited. 

•  Lake  v.  Duke  of  ArgyU,  6  Q.  B.  479;  and  see  Ebbinghotisen  v.  Worth,  4  Abb. 
New  Cas.  note. 

»  Hiiiglit  V.  Wright,  20  How.  Pr.  91.  Contra,  Armstrong  y.  McDonald,  10  Barb. 
800,  clearly  unsound. 

<  Herderhen  y.  Cook,  66  Barb.  21.  As  to  whether  the  declarations  of  the  son  in 
such  case  are  competent  in  evidence  to  prove  the  terms  of  the  contract,  compare 
Corhin  v.  Adams,  6  Cnsh.  93,  and  p.  177,  of  this  vol. 

•  Armstrong  y.  McDonald,  10  Barb.  800. 

•  Ciinovar  v.  Cooper,  8  Bnrb.  116. 

'Snedelierv.  Everingliam,  27  N.  J.  L.  (8  Dutch.)  148,  148.  Compare  Brown  v. 
Town  of  Canton,  49  N.  Y,  682.  reVg  4  Lans.  409 ;  Atwood  v.  Holcomb,  89  Conn. 
27<>,  8.  c.  12  Am.  Bep.  386.  As  to  service  under  void  indentures,  compare  Letts  y. 
Brooks,  Hill  <fe  D.  Supp.  86,  and  Lewis  v.  Trlckey,  20  Barb.  887. 

•  Herrick  v.  Fritcher,  47  Barb.  689  ;  N.  Y.  L.  1860,  c.  266 ;  Clinton  v.  Rowland, 
24  Barb.  634. 

»  Finch  v.  Gridley.  26  Wend.  469,  For  other  rules,  as  to  corporate  acts,  see  p. 
46,  A,c.,  of  this  vol.,  and  compare  Hunter  y.  Blount,  27  Geo.  76.  As  to  evidence  of 
employment,  see  Crane  v.  Baudoine,  66  N.  Y.  266,  rev*ff  66  Barb.  260;  Cooper  y. 
N.  Y.  Central  <k  Hudson  River  R.  R.  Co.  6  Hnn,  276;  Blundorf  v.  Wickersham,  68 
Penn.  St.  87,  s.  c.  8  Ahl  R.  681  ;  M'Bride's  Ex'x  v.  Watts,  1  M'Cord,  884. 

^^  Alder  v.  Buckley,  1  Swan  (Tenn.)  69 ;  and  see  8  Abb.  New  Cas.  229.    General 
professional  character  not  in  issue.    JefEries  y.  Harris,  8  Hawks  (No.  Gas.}  106.    As 
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the  burden  of  proof  is  on  liis  executor  or  administrator^  to  show 
that  services  proved  to  have  been  rendered,  were  gratnitous,  if 
that  be  relied  on.* 

41.  HeioardsJ] — The  printed  advertisement  is  competent 
upon  adducing  evidence  tending  to  show  that  it  was  published 
by  authority  of  defendant,  or  his  agent.'  Oral  evidence  is  ad- 
missible to  show  that  an  ambiguous  offer  of  reward  relating  to  a 
class  of  crimes,  was  not  retrospective.*  Plaintiff  must  show  that 
performance,  on  his  part,  was  in  consideration  of  the  offer.*  lie 
cannot  recover  if  he  acted  in  ignorance  of  it.'  But  notice  to  de- 
fendant that  he  was  acting  on  the  offer,  is  not  necessary.*  If  the 
reward  was  offered  for  two  results,  such  aa  apprehension  and  con- 
viction,'' or  apprehension  and  recovery  of  stolen  property,"  both, 
must  be  shown.  On  a  reward  for  a  detection  or  conviction,  &c., 
the  record  of  a  conviction  of  an  offender  is  competent,'  but  not 
conclusive,**  evidence  of  his  guilt,  as  against  the  offerer.  If  con- 
viction was  prevented  by  dismissal  of  the  charge  procured  by  the 
offerer,  plaintiff  may  still  recover,  as  if  he  proved  conviction ;  and 
if  the  dismissal  was  procured  by  the  attorney  of  the  offerer,  for 
the  purpose  of  using  the  testimony  of  the  accused,  it  m^  be  in- 
ferred, m  the  absence  of  evidence,  that  the  attorney  actea  within 
his  authority." 

Evidence  that  the  offer  was  publicly  withdrawn  before 
plaintiff  acted  on  it,  is  competent,  and  is  a  defense,  although 
plaintiff  acted  in  ignorance  oi  the  withdrawal." 


to  declining  to  answer  re8p«>cting  secret  processes,  compare  Kantnon  y.  Zoerklaiit,  21 
Wise.  466 ;  Hichards  y.  Judd,  15  Abb.  Pr.  N.  S.  184. 
1  Scott's  Gase,  1  Redf.  Snrr.  R.  284,  237. 

*  Lee  y.  Flemingsbarg,  7  Dana  {Ky.)  28;  see.  also,  p.  96,  of  this  yoL 

*  Saibadore  y.  Cresoent  Mnt  Ins.  Co.  22  La.  Ann.  838. 

*  Lee  y!  Flemingsburgh  (above),  and  see  Marvin  'y.  Treat,  87  Conn.  96,  s.  o.  9 
Am.  R.  807. 

*  llowland  y.  Lounds,  61  N.  Y.  604.  And  if  the  offer  is  for  apprehension  and 
conyicttoii  of  the  offlHuler,  one  who  procured  apprehension  before  he  knew  of  the  of- 
fer, cannot  recover  on  proof  of  a  subsequent  coQyiction,  eycn  thoo^h  after  he  became 
aware  of  the  offer  he  aided  the  conviction ;  for  both  apprehension  i^nd  convicti'm 
must  bo  aided,  in  comequenee  o/fveh  a  reward,  to  entitle  the  party  to  claim  it.  Fitch 
y.  Snedakcr,  88  N.  Y.  248.  Oimpare  Gregg  y.  Puree,  63  Bnrb.  887.  As  to  appor- 
tionment of  reward,  see  Jonvrin  v.  Town  of  Exeter,  48  N.  H.  88,  s.  c.  2  Am.  R.  186; 
City  Bank  y.  Bangs,  2  Edw.  96 ;  Fargo  v.  Arthur,  48  How.  Pr.  193 ;  Prentiss  y. 
Farnham,  22  Barb.  519. 

*  Baker  y.  Hoag,  7  Barb.  113 ;  Hayden  y.  Songer,  Ind.  May,  1877. 

*  Fitch  y.  Snedaker  (iiboye). 

*  Jones  y.  Phajnix  Bank,  8  N.  Y.  228. 

*  Borough  of  York  y.  For^cht,  28  Penn.  St.  891. 

'^  Mead  v.  City  of  Boston,  3  Cflflh.  404.  It  has  been  held  that  on  an  offer  for  detec- 
tion of  a  thief,  evidence  that  defendant,  on  plaintiff's  information,  caused  a  person  to 
be  arrested  on  the  charge,  may  be  prima  jaeie  sufficient.  Brennan  y.  Haff,  1  Hilt. 
611. 

"  Louisville  A  Nashville  R.  R.  Co.  v.  Goodnip^ht,  10  Bush,  662,  a.  a  19  Am.  R.  8a 

"  Shuey  y.  VviUd  States,  92  U.  S.  (2  Otto),  78. 
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III.  AcnoNB  FOR  Wrongful  Dismissal^  or  Kefubal  to  KECEnnB. 

42.  Dismissal  or  vfusalJ] — On  the  question  whether  an  em- 
ploye was  discharged,  the  declarations  of  a  party,  made  in  con- 
tinuation of  the  transaction,  may  be  competent  as  part  of  the  rea 
gestm  ;  ^  but  evidence  of  subsequent  instructions  never  communi- 
cated to  the  employe,  is  not.'    Under  a  contract  for  future  em* 

.  ployment,  evidence  that  on  the  arrival  of  the  time  for  commen- 
cing service  the  employe  was  ready  and  willing  (and  offered,  if 
necessary),  to  perform,  and  that  the  employer  absolutely  re- 
pudiatedf  the  contract,  is  sufficient  without  proof  that  the  plaint- 
iff thereafter  tendered  service,  or  kept  himself  in  readiness  to  per- 
form;* and  the  damages  are  prima  jacie  the  wages  for  the  entire 
term.*  In  showing  the  probable  compensation  for  a  voyaee, 
where  the  amount  was  contingent,  testimony  of  experts  to  the 
average  results  of  similar  voyages,  is  competent;  and  the  ac- 
counts of  such  voyages  need  not  be  producea.* 

43.  Defenses."] — ^Misconduct  known  at  the  time  of  dischar^ 
may  be  proven,  though  committed  some  time  before  the  dis- 
charge, and  though  no  cause  was  assi^ed  for  the  discharge.* 
Evidence  of  total  incapacity  for  service  (if  pleaded),  is  competent 
in  defense  of  an  action  for  discharging  plaintiff  without  the 
length  of  notice  to  terminate  the  contract  provided  for  by  its 
terms.'' 


1  Thus,  where  the  owner  went  on  board  the  ship  and  took  away  the  ship's  papers, 
evidence  that,  on  immediately  depositing  them  with  a  third  person,  he  indicated  dis- 
missal to  be  the  reason,  brings  the  wor&  within  the  rule  of  the  res  ffeaUe,  Rassell  y. 
Frisbie,  19  Conn.  206. 

*  Carrig  v.  Oaks,  110  Mass.  146. 

*  Howard  y.  Daly,  61  N.  T.  362 ;  and  see  Dngan  t.  Anderson,  86  Md.  66T,  s.  c. 
11  Am.  R.  609.  Compare  Colbnrn  t.  Woodworth,  81  Barb.  881.  It  is  the  bett- r 
opinion  that  a  repudiation  of  ^he  contract  before  the  time  for  commencing  will  be  a 
breach,  if  the  employer  also  pnt  it  out  of  his  power  to  perform ;  or  if  the  avowal  was 
intended  to  and  did  influence  the  conduct  of  the  employe  to  his  damage;  see,  also. 
Gray  v.  Green,  9  Hun,  834. 

^Howard  v.  Daly  (above).  "Whether  plaintiff  must  prove  that  he  sought  employ- 
ment elsewhere,  compare  Id.  and  Polk  v.  Daly,  14  Abb.  Pr.  N.  S.  166 ;  Moody  v. 
I«verich,  Id.  146;  Farrell  v.  French,  Blatcbf  <fe  H.  276;  Id.  866. 

»  Eldredge  v.  Smith,  18  Allen,  J  40. 

*  Harrington  v.  First  Not.  Bank  of  Chittenango,  1  Supm.  a.  (T.  A  C.)  861.  Com- 
pare SpotBWood  V.  Barron,  6  Ezch.  110.  If  the  contract  reserved  absolute  right  to 
dismiss,  assigning  a  false  reason  is  not  material.     Smith  v.  Douglass,  4  Daly,  1 91. 

^  Lyon  V.  Pollard,  20  Wall.  408.  Inability  resulting  from  pickness,  while  it  may 
not  render  the  employe  liable,  may  prevent  him  from  sustaining  an  action  for  <Usmid> 
sal.    Ponseard  v.  Spiers,  1  Queen's  Bench  Div.  410,  a.  o.  17  Mask's  Kng.  98. 


CHAPTEE  XX. 


ACTIONS  on  VARIOUS  EXPRESS  PROMISES  TO  PAT  MONET. 


1.  General  priociples. 

2.  Proiiiiae  to  pay  porchaie  money. 
8.  —  incombrance. 


i.  Promise  to  third  person  to  pay 

plaintiff. 
6.  Promise  to  plaintiff  to  pay  third 

person. 


1.  General  prinowles.'] — The  rules  applicable  to  oral  con* 
tracts  ffenerallj  are  iUostrated  in  chapters  XUI  to  XX ;  those 
applicable  to  unsealed  writings  in  chapters  XYl  to  XXYI ;  and 
those  applicable  to  sealed  and  witnessed  instruments  in  chapter 
XXVII. 

2.  PromUe  to  pay  pur  chase-money, '\ — The  original  contract, 
and  deliyerj  and  acceptance  of  deea  naving  been  proved,  evi- 
dence of  express  promise  to  pay  balance  is  not  necessary.^  Con- 
versely if  an  express  and  unconditional  obligation  to  pay  is 
proved, — as,  for  instance,  notes  given  for  purchase-money, — 
plaintiff  need  not  prove  the  conveyance.'  Parol  evidence  is  ad- 
missible to  show  the  amount  agreed  to  be  paid,'  and  the  time,^  and 
its  non-payment,*^  notwithstanding  an  acknowledgment  in  the 
deed  of  the  payment  of  a  different  or  less*  consideration  in  full. 

A  covenant  purporting  to  bind  the  grantee  will  sustain  an 
action  against  him,  althou^  he  did  not  sign,  if  there  be  evidence 
of  his  acceptance  of  the  deed.'' 

Declarations  of  the  grantor  that  a  specified  sum  was  due,  are 
competent  against  him  to  show  that  no  more  was  due;'  but  are 
not  competent  in  his  own  favor,  even  though  made  at  execution, 
unless  brought  home  to  the  grantee  or  plaintiff.' 

3.  —  incumhrance."] — Plaintiff  may  show  that,  as  a  condition 
of  delivery  or  acceptance  of  a  deed  without  covenants,  defendant 
orally  promised  to  pay  an  incumbrance.^'  Otherwise  if  the 
promise  was  only  for  the  consideration  mentioned  in  the  deed 
and  the  deed  contains  special  covenants,  and  the  incumbrance 
was  not  created  by  the  party." 

>  Yerool  t.  Yemol,  63  N.  Y.  45.    Compare  Ho^nn  t.  Aokley»  84  Mo.  277. 

*  Lyman  r.  United  States  Bank,  12  How.  (U.  S.)  225. 

*  Bowen  y.  Bell.  20  Johns.  888 ;  McCrea  y.  Pormort,  16  WoDd.  460,  affi*g  6  Paige, 
620,  and  see  16  N.  Y.  638. 

<  Shepard  y.  Little,  14  Johns.  210. 
'  Seme  cases. 

*  Morray  y.  Smith,  1  Dner,  412;  Strawbridgo  y.  Cartledge,  7  Watto  <k  S.  894. 

*  Atlantic  Dock  Ck>.  y.  Leayitt,  64  N.  Y.  85. 

*  Reed  y.  Reed,  12  Penn.  St  117. 

*  Trimmer  y.  Trimmer,  18  Hnn,  182. 

i«  Remington  y.  Palmer,  62  N.  Y.  81,  rey'g  1  Hun,  610,  t.  o.  4  Snpm.  Gt  (T.  A 
C)  696.    And  see  12  Moak's  Eng.  248,  n. 

11  Howe  y.  Walker,  4  Qray,  818 ;  1  QreenL  Sy.  18  ed.  827,  n. ;  2  Whart  £t.  §  1014. 

35  [«851  . 


386  ACTIONS  ON  EXPRESS  PEOMISES  TO  PAY. 

4.  Promise  to  third  person  to  pay  plaintiff, 1 — A  promise  on 

a  valid  consideration,  to  paj  a  third  person,^  will  sustain  an  action 
by  the  latter  in  his  own  name,  thoagh  he  was  not  privj  to  the 
consideration.'  The  promise  may  be  implied  from  the  acceptance 
of  a  conveyance  expressed  to  be  subject  to  the  payment  of  a 
specified  incumbrance,*  or  a  specified  sum.*  If  in  writing,  the 
instrument  must  be  produced,  or  accounted  for.'  If  the  language 
of  the  promise  is  indefinite  or  ambi^ous, — as,  for  instance,  to 
pay  "  your  account  with  A.," — it  may  oe  explained  by  parol  evi- 
dence, to  show  whether  a  past  or  future  account  was  intended.* 
Proof  of  the  statement  of  the  third  person,  at  the  time  of 
incurring  the  debt,  is  sufiScient  evidence  of  his  indebtedness  to  the 
plaintiff.''  A  judgment  upon  the  merits  recovered  against  the 
third  person,  even  after  the  promise,  in  an  action  fully  litigated 
and  deliberately  and  intelligently  decided  by  a  competent  court, 
i% prima  facie^  and  usually  conclusive,  evidence,  against  the  prom- 
issor,  of  the  amount  of  the  debt,  unless  fraud  or  collusion  is 
shown.®  If  the  precise  obligation  incurred  is  identified  by  the 
promise, — as  in  case  of  a  covenant  to  pay  a  designated  mortgage, 
— the  defendant  cannot  question  the  existence  and  validity  of  the 
obligation,  but  may  show  that  it  has  been  paid.'  It  is  not  neces- 
sary to  prove  the  concurrence  or  assent  of  other  beneficiaries,^ 
unless  the  contract  requires  it.  But  revocation  by  the  promisee, 
before  assent  by  the  plaintiff,  will  bar  the  action."  Oral  evidence 
that  the  promisor  was  agent  for  the  creditor  is  not  competent  as 
between  them,  to  exonerate  the  promisor  from  liability,  unless  the 
face  of  the  instrument  beai*s  some  indication  of  the  agency. ^^ 

5.  Promise  to  plaintiff  to  pay  third  person^ — Upon  a  prom- 
ise to  plaintiff  to  pay  a  third  person,  plaintiff  need  not  show  that 
he  has  paid  the  debt." 

'  As  distingaished  from  a  bond  conditioned  for  such  payment.  Turk  t.  Ridge, 
41  N.  y.  201. 

•  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Hntchinm  y.  Miner,  46  Td.  466 ;  H«ll  T.  Rob 
bins,  61  Barb.  88,  s.  c.  4  Lans.  468 ;  Barlow  ▼.  Myers,  64  N.  Y.  41.  rev's:  8  Hun,  270; 
Hendrick  v.  Lindsay,  98  U.  8.  (3  Otto),  148 ;  and  cases  collected  in  2  Abb.  N.  Y.  Di^. 
New  ed.  170.  174 ;  5  Id.  289.  Conlra,  except  in  cases  of  trust,  agency,  Ac,  Exch. 
Bk.  of  St  Louis  v.  Rice,  107  Msss.  87,  a  o.  9  Am.  R.  1. 

»  Collins  V.  Rowe,  1  Abb.  New  Cas.  97,  and  cases  cited.    For  the  theories  sus- 
taining this  implication,  see  note  in  Binsse  v.  Paige,  1  Abb.  Ct.  App.  Dec.  138. 
<  Dingeldein  r.  Third  Ave.  R.  R.  Co.  87  N.  Y.'675,  reVg  9  Bosw.  79. 

•  Hatch  V.  Pryor,  2  Abb.  Ct  App.  Dec.  848. 

•  Wallrath  v.  Thompson,  4  Hill,  200. 

•  Lawrence  v.  Fox,  20  N.  Y.  268.  And  see  Draper  v.  Austin,  46  Yt  216;  and 
page  260  of  this  vol. 

'  See  Luddington's  Petition,  5  Abb.  New  Cas.  807,  and  cases  dted. 

•  Hartley  v.  Tatham,  2  Abb.  Ct.  App.  Dec.  889 ;  and  see  Kitter  v.  Phillips,  I>3  N. 
Y.  686,  affi*g  84  Super.  Ct.  (J.  <fc  S.)  289;  86  Id.  888. 

^^  Seaman  v.  Hasbrouck.  86  Barb.  151. 

"  Kelly  V.  Roberts,  40  N.  Y.  482 ;  16  Alb.  L.  J.  878;  and  see  Devlin  v.  Murphy, 
6  Abb.  New  Cas.  242. 

"  Auburn  City  Bank  v.  Leonard,  40  Barb.  119. 

**  Stout  V.  Folger,  84  Iowa,  71,  s.  c.  11  Am.  R.  138 ;  Furnas  v.  Durgin,  119  Mass. 
600,  8.  c.  20  Am.  R.  841 ;  15  Alb.  L.  J.  424.  Otherwise  if  the  promise  was  only  to 
indemnify. 
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I«  Rules  appucablb  to  vzoohable  papxk 

OBNBEALLT. 

1.  General  order  of  prool 

2.  Production. 

8.  Lost  or  destroyed  paper. 
4.  Proof  of  execution. 
6.  Adxnisaions. 

6.  Testimony     of    the     supposed 

writer. 

7.  Direct  testimony  to  signature. 

8.  Witness   who  knows  the  hand- 

writing generally. 

9.  Means  of  knowledge. 

10.  Opinion  or  belief. 

11.  Refreshing  memory. 

12.  Testing  the  witness. 

13.  Comparison  of  hands. 

14.  Opinions  of  witnesses. 
16.  Matters  of  description. 

16.  Qualifioations  of  witness. 

17.  Photographs. 

18.  Mark. 

19.  Identity  of  namesL 

20.  fictitious  person. 

21.  Joint  makers,  Ac 

22.  Married  woman. 
28.  Agent's  signature. 

24.  Partnership  signature. 
26.  Corporation  paper. 

26.  Oral  evidence  to  show  real  party. 

27.  STidences  of  title. 

28.  Delivery. 

29.  Consideration. 

80.  Aooommodation  paper. 

81.  Alterations. 

82.  —  how  pleaded. 
88.  —  mode  of  proof. 
84.  Blanks. 

86.  Marks  of  cancellation. 

86.  General  rule  as  to  oral  evidence 

to  vary. 

87.  Date. 

88.  Time  of  payment. 

89.  Amount. 

40.  MediunL 

41.  Interest. 

42.  Place  of  payment 
48.  Defeasance. 


I.  Rules  appuoable  to,  GBNBRALLr«-«of» 
iinued. 
44.  Particular  fund ;    agreement  to 

set-off;  to  renow. 
46.  Subsequent  modification. 

46.  Indorsement. 

47.  Oral  evidence  to  vary  an  indorse- 

ment. 

48.  Indorsement  as  a  transfer  of  title. 

49.  Demand. 

60.  Non-payment. 

61.  Indorsements  of  payment,  Ac. 

62.  Competency  of  a  party  to  the  in- 

strument to  impeach  it.    The 

New  York  rule. 
68.  —  the  United  States  Court  rule. 
64.  Admissions  and  declarations. 
66.  Foreign  law. 

IL  Action  bt  patbb  (ob  okigih al  "  bbab- 

ER  ")  AGAINST  MAKER. 

66.  Pl^ntiff 's  case. 

ni.  Action  against  acceptob. 

67.  Acceptance. 

68.  Other  facts. 

69.  Promise  to  accept 

60.  Several  parts,  or  duplicates. 

IV.  Action    against   drawer;   ox  non- 

accept AXOE. 

61.  Refusal  to  accept. 

62.  Excuse  for  non-presentment 

y.  Action    against    dbawer,    Ac,  ;    on 
non-payment. 
68.  Acceptance  and  presentment 

YL  AonoN  against  indobsebs,  Ac. 

64.  Execution  of  the  instroment 

65.  Pleading  facts  to  charge  indorse^ 

66.  Cogency  of  the  evidence. 

67.  Time  of  demand. 

68.  Place. 

69.  Authority. 

70.  Identity  of  maker  or  drawee,  and 

authority  of  agent  or  servant 

71.  Production  of  the  instrument 
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YI.   AOTIOR  A0AIN8T INDOB8SB8— eOfllmiMj. 

72.  Due  diligence  in  demand. 
78.  Official  protest  as  evidence. 

74.  Sealed  certificate. 

75.  Unsealed  certificate. 

76.  Copy. 

77.  Secondary  evidence. 

78.  Memoranda  to  refresh  memory. 

79.  Memoranda  of  deceased  person. 

80.  Legal  notice  to  charge  iDdorsec 
61.  Identity  of  person  served. 

82.  Executors  and  administrators. 

88.  Time  of  service. 

84.  Actual  notice. 

86.  Due  diligence  by  the  holder. 

86.  Place  of  directing  notice. 

87.  Due  diligence  in  inquiry. 

88.  Evidence  of  the  contents  of  the 

notice. 

89.  Extrinsic  evidence  as  to  imper- 

fect notice. 

90.  Mailing. 

91.  Inference  of  delivery  or  mailing 

from  ordinary  course  of  busi- 


ness. 
Admissions  of  demand  made  and 

notice  received. 
Indirect  evidence  of  notice. 
Waiver  of  demand  or  notice. 
Want  of  funds  as  an  excuse. 


92. 

98. 
94. 

96. 


YII.   ISBEOULAm    IMDOBSBMIirT    (bT 
FXBSON  BEFOBB  PAYBE). 

96.  Payee  against  irregular  indorser. 

New  York  doctrine. 

97.  Defenses. 

98.  Subsequent  transferee  against  ir- 

regular indorsee. 

99.  The   United  States  Ck)urt  doc- 

trine. 

100.  Oral  evidence  to  vary  the  ascer- 

tained contract. 

VIII.   DXFEITBBS  GKNXBALLT. 

101.  Defenses   avfdlable   against   all 

holders,  whether  bwia  Jide  or 
otherwise. 

102.  Failure  or  want  of  consideration. 
108.  Acconmaodation  paper. 

104.  Fraud. 
106.  Duress. 

106.  Impeaching  plaintiff's  title. 

107.  CoUateral  security. 

108.  Transfer  after  maturity. 


YUI.  Dbfeksbs  OBXXEALLT — eontinued. 

109.  Suretyship,  and   dealing    with 

prLncipaL 

110.  Payment. 

111.  Qualifying  agreement 

IX.  Dbfxmdaivt^s    BVmXNOB  TO    BBQunv 

PLAINTIPF  TO  FBOVB  TITLB  AS  A 
BONA  FIDB  HOLDEB  FOE  VALUE  BJ^ 
rOBE  MATITKITT. 

112.  The  general  rule. 

118.  Failure  or  want  of  consideration. 

X.  PLAnrmys    bvdbkoe   or   tttlb    as 

BOLDER  roa  VALUE  BETOEB  MA- 

tubitt. 

114.  Burden  of  proof. 
116.  Evidence  that  transfer  was  b^^ 
fore  maturity. 

116.  —  and  before  notice. 

117.  —  and  for  value. 

118.  Evidence  of  good  faith. 

119.  "  Taking  up.^ 

XL  Defendant's  EviDKvcE  THAT  FLAnrrvF 

n  NOT  A  HOU>BE  IN  GOOD  FAITH. 

120.  Bad  fidth. 

121.  Notice. 

122.  Negligence. 

XII.   AonON     ON     XITNIdPAL '  AND    OTHXE 
COUPON  BONDS. 

128.  TiUe. 

124.  Evidence     of     regularity    and 

power. 
126.  Notice  of  defect^  ^c.  .  ~ 

XIII.  Bank  Cbecxb. 

126.  Stamp. 

127.  Title. 

128.  Oral  evidence  to  vary. 

129.  Laches. 

180.  Action  against  drawer. 

181.  Action  against  the  bank. 

Xiy.    Action  ON  STOCK  AND  PBEEIUH  NOTES 
GIVEN  to  INSUBANOE  COMT ANIXS. 

182.  stock  notes. 
188.  Premium  notes. 

184.  Losses  and  assessmentt. 
186.  Defenses. 
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I.  Ettles  Applicable  to  Kbgoitable  Paper  Gekerallt. 

i.  Oenercbl  order  of  proof  .J — ^In  all  classes  of  cases  the  usual 
order  of  proof*  is,  for  pkintiff ; 

1.  To  produce  the  paper  sued  on  ; 

2.  If  execution  be  not  admitted,  to  prove  the  signatures,  and 
the  necessary  indorsements,  if  any ; 

8.  To  give  such  extrinsic  evidence,  if  any,  as  may  be  neces- 
sary to  explain  the  paper.  If  the  action  is  against  an  indorser, 
or  against  a  drawer  of  a  bill,  plamtiff  will  go  on  ; 

4.  To  prove  presentment,  and  demana  and  dishonor  (and,  if 
necessary,  protest^,  or  circumstances  to  excuse  these  ;  and 

5.  I^tice  of  oishonor,  &c.,  to  the  indorser,  or  circumstances 
to  excuse  it. 

The  possession  and  proof  of  execution,  &c.,  raise  a  legal  pre- 
sumption of  consideration,  and  of  title  in  plaintiff  by  a  transfer 
before  maturity  in  good  faith  and  for  value.^  If  plaintiff  was  not 
an  original  party  to  the  paper,  evidence  of  certain  infirmities  (^be- 
low stated),  will  throw  on  him  the  burden  of  afiirmative  prooi  of 
title  before  maturity  and  for  value  ;  and  this  having  been  given, 
defendant  may  then  prove  that,  nevertheless,  plaintin  had  notice 
of  the  infirmity.  Hough  defendant  be  not  able  to  prove  such  in- 
firmity in  the  inception  of  the  paper  as  will  cast  this  burden  on 
plaintiff,  he  may  show  that  plaintiff  was  not  a  honafde  holder  for 
value,  before  maturity ;  dJxA  prima  facie  evidence  to  negative  either 
of  these  elements  in  plaintiff^s  title  will  let  in  evidence  of  any 
equity  in  favor  of  defendant  that  would  be  available  against  the 
original  payee,  if  properly  pleaded.  As  the  mode  of  proof  of 
some  of  the  facts  thus  involved  is  common  to  actions  of  a  great 
variety  of  classes,  the  most  useful  method  will  be  to  state  first 
those  rules  applicable  in  actions  of  several  classes^  and  afterward 
those  peculiar  to  actions  by  Payee  against  Maker,  Lidorsee  against 
Indorser,  and  the  like. 

2.  Production.'] — If  the  making  or  contents  of  the  paper  are 
in  issue,  the  paper  must  be  produced,'  or  its  absence  accounted 
for.^  It  is  not  an  excuse  to  show  that  the  paper  is  without  the 
jurisdiction,  and  in  the  possession  of  an  adverse  claimant  by  de- 
fective title.'  Defendant  does  not  waive  non-production  of  a  ne- 
gotiable note  by  going  into  evidence  on  the  merits.*  Production 
at  the  trial  is  enough,  although  the  paper  had  been  previously 


^  See  paragraphs  112  and  118,  below,  and  Michigan  Bank  r.  Eldred,  9  Wall  648 ; 
and  paragraphs  114-1 18,  below. 

*  See  parajpraphs  27,  46,  97, 103,  112,  128  and  127,  below,  and  Chambers  Connty  r. 
dews.  21  Wall  817. 

*  Potter  y.  Earost,  51  Ind.  884. 

*  By  the  English  role,  even  when  not  in  issne,  interest  is  not  rf  coverable  without 
prodnction.     Hatton  y.  Ward,  16  Q.  B.  26 ;  L.  J.  19  Q.  B.  298 ;  Rose.  N.  P.  860. 

*  Van  Alstyne  y.  Commercial  Bank,  4  Abb.  Ct.  App.  Dec.  452. 
i  Kirby  y.  Sisson^  2  Wend.  660. 
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lost,  if  no  objection  was  made  to,  and  no  prejudice  suffered  hj, 
demand  and  notice  while  lost.^ 

If  the  paper  was  intentionally  destroyed  by  plaintiff  himself, 
he  must  give  a  satisfactory  explanation  preliminary  to  secondary  I 

evidence?    If  plaintiff's  pleading  and  evidence  trace  the  note  into  | 

defendant's  possession,  the  action  itself  is  sufficient  notice  to  pro- 
duce it,  to  allow  secondary  evi4jence  of  its  contents,'  and  oi  its 
indorsements  of  whatever  kind,*  if  he  does  not  produce  it. 

A  statute  excusing  proof  of  execution  unless  there  is  a  sworn 
oenial  of  signature,  does  not  dispense  with  production  of  the  note.* 
A  rule  of  court  excusing  plaintiff  from  proving  execution,  if  de- 
fendant omits  to  file  an  affidavit  denying  it,  means  only  actual 
making  and  delivery  of  the  paper,  not  its  validity,  and  only  en- 
ables plaintiff  to  make  out  a  prima  facie  case,  not  a  conclusive 
one.^  If  execution  is  admitted,  the  existence  of  the  instrument 
is  proved  by  its  production  and  evidence  of  identity. 

3.  Lost  or  destroyed  paper.}— The  loss  or  destruction  need  not 
be  alleged  in,  the  complaint  The  question  whether  the  evidence 
of  loss  or  destruction  is  sufficient  to  admit  secondary  evidence  is 
for  the  court,  not  the  iury.^  Positive  and  unequivocal  evidence 
is  not  essential.*  Parol  evidence  of  the  contents  of  a  lost  note  or 
bill  is  admissible ;  ^*  but  the  court  are  to  require  indemnity,  if  it 
was  negotiable.^  To  entitle  to  indemnity,  there  must  be  some 
evidence  that  the  paper  was  negotiable  ;^  but  there  need  not  now 
be  evidence  that  it  was  indorsed  or  payable  to  bearer.  The  stat- 
ute ^  requires  indemnity,  though  imindorsed.**  It  is  not  necessary 
to  prove  tender  of  indemnity  before  trial,*'  except  for  the  purpose 
of  recovering  interest  where  the  party  was  not  in  default  with- 


1  Smith  y.  Rockwell.  2  Hill,  482. 

*  Blade  y.  Noland,  12  Wend.  173;  and  see  Steele  v.  Lord,  10  N.  Y.  28S.  Com- 
pare VanankeQ  y.  Hornbeck,  2  Green  (N.  J.)   178. 

*  Hammond  y.  Hopping,  13  Wend  605. 

*  Howell  y.  Hnyck,  2  Abb.  Ct  App.  Dec  425.  It  may  be  proyed  by  a  witness 
testifying  that  be  has  seen  the  note  in  defendant's  possession,  and  that  he  knows  the 
dgnatnre  to  be  genuine.    Prescott  y.  Ward,  10  Allen,  203. 

»  Sebree  y.  Dorr,  9  Wheat.  681. 

*  Freeman  y.  Ellison,  37  Mich.  459,  s.  o.  18  Alb.  L.  J.  210. 
^  Ronner  y.  Bank  of  Colombia,  9  Wheat.  581. 

'  Pagey.  Page,  15  Pick.  374.  Whether  the  loss  was  by  destmction,  so  that  in- 
demnity is  dispensed  with,  may  be  a  question  for  the  jury.  Swift  y.  Steyens,  8 
Conn.  436. 

»  Swift  y.  Steyens  (aboye) ;  see,  also,  8  Abb.  N.  Y.  Dig.  now  ed.  64-67. 

'°  2  N.  Y.  R.  S.  406,  §75.  £yen  thongh  lost  since  the  commencement  of  thesiiii 
Jacks  y.  Darrin,  1  Abb.  Pr.  148,  a.  c.  8  £.  D.  Smith,  548.  For  the  conflicting  rules, 
where  no  such  statnte  exists,  see  2  Pars,  on  Pr.  N.  Ac  290,  Ac.  Being  beyond  the 
jurisdiction,  and  adyersely  held,  is  not  a  loss.  Van  Alstyne  y.  Conmicmal  Bank,  4 
Abb.  Ct.  App.  Dec.  449. 

'*  Same  statute. 

"  BUkde  y.  Noland,  12  Wend.  178,  and  see  Wright  y.  Wright,  54  N.  Y.  441. 

»  2  N.  Y.  R.  S.  406,  g§  75,  76. 

>«  Frank  y.  Weasels,  64  N.  Y.  168.    Compare  S  Pars,  on  Pr.  N.  Ac  290. 

"  Frank  y.  Weasels,  64  N.  Y.  168, 169. 
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out  it,  and,  in  some  cases,  coBts.^    Proof  of  actual  defitmction, 
whether  accidental'  or  explained,  dispenses  with  indemnity. 

Proving  loss  or  destruction  does  not  dispense  with  proof  of 
the  execution  and  identity  of  the  original.  A  sworn  copy,  given 
in  evidence,  excludes  parol  evidence  to  vary  the  contract,  as  would 
the  original.'  But  it  is  not  necessary  to  prove  the  original  consid- 
eration, nor  non-payment,  merely  because  of  loss  or  destruction. 

4.  Proof  of  execution.'] — The  signature  of  the  party  to  be 
charged,  if  execution  is  not  admitted,*  must  be  proved,  before  the 
note  can  be  put  in  evidence.'  The  signer,  though  competent  and 
available  as  a  witness,  need  not  be  called.'  Proof  of  signature 
is  ^imaj^aoe^  sufficient,  without  other  proof  of  genuineness.'' 

But  if  there  was  a  subscribing  witness,  he  must  be  called,'  or 
his  absence  accounted  for  by  showing  that  he  is  not  living,' or  not 
competent  to  testify,  or  not  within  the  jurisdiction  of  the  court, 
or  not  to  be  found  with  due  diligence ;  and  where  his  absence  is 
thus  excused,  his  handwriting  must  be  proved.  If  there  are  sev- 
eral subscribing  witnesses,  it  is  sufficient  to  produce  either  who 
can  prove  the  note ;  but  the  absence  of  all  must  be  accounted  for 
before  the  note  can  be  proved  by  the  handwriting  of  either."  The 
fact  that  the  execution  was  abroad  raises  a  presumption  that  the 
subscribing  witness  is  beyond  jurisdiction."  Plaintiff  may  prove 
that  a  name  written  at  the  leit  hand,  in  the  place  usual  for  the 
signature  of  a  subscribing  witness  (though  without  a  prefix  indi- 
cating that  it  was  a  witness's  si^ature),  was,  in  fact,  the  signature 
of  a  maker.^  If  the  subscribmg  witness  leaves  the  question  of 
execution  in  doubt,"  other  evidence  of  execution  becomes  admis- 
sible.   A  note  bearing  a  seal  is  admissible  imder  a  complaint  not 


»  2  Para,  on  Pr.  N.  drc.  802. 

»  Des  Arta  v.  Lejjgelt.  16  N.  Y.  586,  588. 

»  Reed  v.  United  States  Expresa  Co.  48  N.  Y.  462. 

*  Or,  if  execution  Is  denied  on  oath,  where  that  is  required  by  the  statate. 
Qolmes  T.  Biley,  14  Kans.  181. 

•Id. 

*  Smith  V.  Prescott,  17  Me.  211. 

^  St.  John  T.  Am.  Mat.  Life  (ns.  Co.  2  Dner,  412 ;  and  see  Irvine  T.  Lumberman's 
Bnnk,  2  Watts  <&  S.  190.  The  fact  that  the  handwriting  in  the  body  of  a  check  was 
not  that  of  the  drawer,  raises  no  presumption  that  the  check  was  not  genuine,  es- 
pecially where  there  is  evidence  that  the  usage  of  the  drawer  was  to  have  his  checks 
filled  up  by  a  clerk  or  book-keeper.  Redington  v.  Woods,  46  CaL  406,  s.  o.  18  Am.  R. 
190. 

<  3  Abb.  N.  Y.  Dig.  new  ed.  183;  2  Para,  on  Prom.  N.  <k  6.  474.  The  fact  that 
the  maker  U  non-competent  does  not  dispense  with  the  necessitv. 

*  Or,  nnless  plaintiff  can  prove  an  admission.     See  paragraph  5. 
"  8  Abb.  N.  Y.  Dig.  new  ed.  134,  185. 

»  Savage  V.  D'Wolf,  1  Blatchl  843. 

"  Rape  V.  Westcott,  18  N.  J.  L.  (3  Harr.)  245.  So  he  might  show  that  a  signa- 
ture appearing  to  be  Ihnt  of  a  witness  was  a  fictitious  one,  or  u  subsequent  memoran- 
dum for  'purpuses  of  identification,  or  an  unauthorixed  addition.  Id.  Per  Hoen- 
BLOwn.  C.  J. 

"  Either  by  imperfect  recollection  ;  Quimby  v.  Buzzell,  16  Me.  470;  or  by  deny- 
ing all  knowledge  of  the  matter.    Talbot  v.  Uobson,  7  Taunt.  2&4, 
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alleging  that  it  was  sealed  ;^  and  if  tlie  words  of  the  infitnunait 
refer  to  a  seal,  or  make  no  reference  to  mode  of  authentication, 
the  presumption  is  that  the  seal  was  duly  afBxed ;'  bjat,  if  the 
words  of  the  note  refer  to  signing  only,  as  '^  witness  my  hand 
this,"  &c.,  a  seal  if  affixed  shomd  be  proved  as  well  as  the  signa- 
ture.' 

5.  Admusions.'] — ^The  admission  of  defendant,^  or  his  attorney 
in  the  cause,*^  is  competent  proof  of  the  genuineness  of  the  signa- 
ture. But  the  evidence  must  tend  to  identify  the  note  admitted 
with  that  produced.  If  the  note  was  shown  when  the  admission 
was  made,  a  very  general  admission  that  it  is  all  right,  is  enough  ;* 
if  not  shown,  an  admission  referring  to  it  either  by  the  amount 
alone,''  or  by  the  name  of  the  payee  alone,®  is  not  enough.  If 
only  a  copy  was  shown  there  must  be  other  evidence  that  the  note 
produced  on  the  trial  is  the  original  and  genuine  one.* 

If  the  note  is  not  under  seal,  proof  of  an  admission  by  the 
signer  of  its  genuineness,  dispenses  with  the  necessity  of  camng  a 
subscribing  witness."    If  under  seal  it  does  not." 

The  admission  alone  is  not  conclusive ; "  but  if  made  deliber- 
ately, and  with  knowledge  that  the  signature  was  not  genuine,  it 
may  be  available  as  a  ratification,  even  though  the  facts  dp  not 
raise  an  estoppel."  Evidence  that  defendant  accredited  the  paper 
by  acknowledging  it  to  be  genuine,  and  that  plaintiff  acted,"  or 
refrained  from  acting,"  on  tne  faith  of  such  representation,  estops 
defendant  from  denying  the  genuineness.  Evidence  that  defend- 
ant had  previously  recognized  the  validity  of  similar  unauthoi> 
ized  signatures,  with  knowledge  that  they  were  such,  is  compe- 
tent, as  tending  to  show  authority  in  the  one  who  assumed  to 
sign." 

6.  Testimony  of  the  supposed  wHter,'] — One  cannot  be  required 
to  testify  whether  a  signature  is  his  until  he  has  been  shown  the 


I  Parldson  y.  McKim,  Barn.  (Wis.)  68.     C(mtra,  Heifer  ▼.  Alden,  8  Minn.  83S. 

*  Merritt  y.  Cornell,  1  £.  D.  Smith,  S85 ;   Muckleroy  y.  Bethany,  27  Tex  551. 

*  Merritt  v.  Cornell  (above). 

^  Though  made  pending  negotiation  for  compromiae.    Waldridge  v.  Eennison,  1 
Esp.  148. 

*  Giving  notice  to  produce  a  bill  describing  it  ai  signed  by  the  party  is  an  adnu** 
eion  of  denature.    Bteph.  £v.  26. 

*  Suy£un  y.  Coombe,  8  Green  (N.  J.  L.)  183. 

*  Pftlmer  v.  Manning,  4  Den.  181. 

<  Shaver  v.  Ehle,  1$  Johns.  201.     GGCspare  Mlnard  v.  Mead,  7  Wend.  68^ 

*  Penta  v.  Winterbottom,  6  Den.  51. 
><^  HaU  y.  Phelps,  2  Johns.  451. 

II  Holland  y.  Sebring,  1  South  (4  N.  J.  L.)  106.    C<mtra,  Stark.  Ev.  506. 
"  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1.  27. 

^  Heftier  v.  Yandolah,  62  la  488,  s.  o.  14  Am.  R.  106. 
'  ^«  Rose.  N.  P.  859,  citing  Leach  v.  Buchanan,  4  Esp.  226. 
"  Gasco  Bank  v.  Keene,  58  Me.  108. 
*•  Hammond  v.  Varian,  54  N.  Y.  898.    Whether  it  is  conclusive,  without  showing: 

Plaintiff's  reUanoe  on  the  recognition,  compare  Weed  v.  Carpenter,  4  Weud.  219,  and 
[«Tis  y.  Bethel,  L.  B.  6  C.  P.  47 ;  4  Id.  765. 
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body  of  the  paper  itself.*  The  party  •  or  a  witness  •  who  has  tes- 
tified as  to  whether  a  signature  is  bis  own,  is  not  entitled,  and 
cannot  be  required  to  write  in  court  as  a  test;^  but  it  is  not 
error  to  permit  him  to  do  so  by  consent.*  He  may  be  asked  if 
the  body  of  the  note  is  in  his  handwriting.^ 

The  testimony  of  the  writer,  though  ne  be  in  court  and  com- 
petent, is  not  exclusiYely  the  primary  evidence.  Other  modes  of 
?roof,  below  stated,  may  be  resorted  to  without  calling  him.'' 
'he  testimony  of  the  party  is  not  a  substitute  for  cidling  a  sub- 
scribing witness,  if  there  oe  one. 

7.  Direct  testimony  to  Particular  Signature,'] — A  witness 
may  testify  positively,  in  the  first  instance,  that  he  knows  the  sig- 
nature shown  him  to  be  that  of  the  defendant,*  and  without  stat- 
ing in  the  first  instance  his  means  of  knowledge.  It  is  for  the 
opposite  party  to  ascertain  by  cross-examination,  now  he  acquired 
his  knowledge.* 

8.  Witness  who  knows  the  Handwriting  generally.'] — ^If  the 
witness  cannot  swear  thus  positirely  to  the  particular  signature, 
he  is  incompetent  to  prove  the  signature  without  proof  of  hay- 
ing seen  the  person  write,  or  of  other  circumstances  to  show 
knowledge  of  tne  handwriting  which  he  is  called  to  prove.**  Such 
a  witness  therefore  should  oe  asked  first  if  he  '^  knows "  the 
handwriting  of  the  defendant,  or  if  he  is  "acquainted"  with  it, 
or  questions  to  that  effect;  and  next  should  oe  asked  to  state 
his  means  of  knowledge ;  ^*  and  then,  whether  the  signature  is 
that  of  the  party ;  or  whether  he  believes  it  to  be.  Tne  opinion 
or  belief  of  the  witness  should  be  excluded,  unless  foundation  is 


"  N.  Am.  Fire  Ins.  Co.  ▼.  Throop,  22  Mich.  1 61.  But  on  ero«i-ezaTninetioii  it  i4  in 
the  discretion  of  the  Court  to  allow  thi:).    Hardy  y.  Norton,  66  Barb.  627. 

*  King  y.  Donahae,  110  Mass.  155.  a.  o.  14  Am.  R.  689. 

*  Hntchin's  Case,  4  City  H.  Rec  119. 

^  Gilbert  y.  Simpson,  6  Daly.  29.    Compare  Chandler  y.  Le  Baron,  46  Me.  634. 

*  Hayes  y.  Adams.  2  Sapm.  Ct  (T.  <k  C.)  698. 

*  Haughey  y.  Wright^  12  Han,  179.  Especially  if  the  terms  of  the  note  are  in 
eontroyersy.    Id. 

*  Edw.  Ifotes  to  2  Cow.  A  H.  607,  and  anth.  dt ;  s.  p.  An  indictment  for  forgery. 
Fonlker's  case,  2  Rob.  (Va^  886. 

*  Whittier  y.  Gould.  8  Watte  (Penn.)  486;  Goodhue  y.  Bartlett^  6  McLean,  186; 
eotUra,  Slaymaker  y.  Wilson,  1  Penr.  A  W.  216. 

*  Whittier  y.  Gould;  Goodhue  y.  Bartlett  (aboye). 

**  The  rule  in  Slaymaker  y.  Wilson  (aboye),  to  the  eflbot  that  means  of  knowledge 
must  be  shown  in  the  first  instance,  is  a  sound  rule  for  cases  where  the  witness  testi- 
fies to  his  opinion  firom  his  knowled^  of  the  party's  handwriting  as  distinguished 
from  testifvlng  directly  to  the  ffenuineness  of  the  signature  from  his  knowledge  of 
the  particular  instrument;  and  this  accords  with  the  general  principle  as  to  opinion 
eyidence.  But  Moody  y.  Rowell,  17  Pick  490,  admits  the  testimony  in  both  cases, 
leaying  the  means  of  opinion  to  cross-examination. 

'*  Pate  y.  People,  8  111.  644,  660.  £yen  though  he  haye  apparent  means  of  knowl- 
edgf ,  he  is  not  competent  if  he  can  only  say  he  rather  thinks  he  oould  teU  the  hand 
writing.    Bnrnham  y.  Ayer,  86  K.  H.  182, 
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thus  firfit  laid.^  The  adverse  party  may  interpose  by  cross-exam- 
ination on  this  as  a  preliminary  question ;'  ana  it  is  lor  the  judge 
to  pass  on  the  competency  of  tlie  witness  to  express  an  opinion 
or  belief. 

9.  Means  of 'knowledge,'] — ^There  is  no  precise  standard  fixing 
the  degree  of  knowledge  necessary.*  The  question  of  qualilica- 
tion  depends  rather  on  the  source  of  knowledge  than  its  degree.^ 
It  is  sunicient  for  the  purpose  if  it  appear  either :  ^ 

1.  That  the  witness  has  seen  defendant  write  at  least  once  ;  * 
or, 

2.  That  he  has  seen  writings  which  defendant  either  directly,^ 
or  indirectly,  acknowledged  to  be  in  his  handwriting — as,  for  in- 
stance, a  note  which  the  defendant  paid  ;  *  or, 

3.  That  he  has  received  letters,  or  other  documents,  purport- 
ing to  be  written  or  signed  by  the  defendant,  in  answer  to  com- 
munications* written  by  himself,  or  under  his  authority,  and  ad- 
dressed to  defendant,  and  has  acted  on  them  as  such ;  ^  or,  if  the 


'  McCracken  t.  West,  17  Ohio,  16.  The  better  opinion  is,  that  if  no  objection  Is 
made  to  the  qoalification  of  the  witness,  the  omisdon  to  show  the  source  of  his  knowl- 
edge is  waived. 

*  See  Henderson  y.  Bank,  11  Ala.  866 ;  Barnich  ▼.  Wood,  8  Jones  (N.  C.)  L.  806, 
810;  Moody  v.  Rowell,  \1  Pick.  490. 

»  HartuDg  V.  People,  4  I'nrk.  Cr.  819,  824. 
<  Smith  V.  Walt«in,  8  GiU  (Md.)  77. 

*  There  is  no  good  reason,  snys  Davis,  J.,  for  excluding  testimony  founded  od  any 
other  mode  of  getting  knowledge  of  hnndwritlng,  if  the  court,  on  the  preliaiinary 
examination,  can  see  wat  the  witness  has  that  degree  of  knowledge  which  will  enable 
bun  to  judge.    Rogers  v.  Ritter,  12  Wall.  817. 

*  Magee  y.  Osborn,  82  N.  T.  669,  rey'g  1  Rob.  689 ;  Hammond  y.  Yarlnn,  64  N. 
T.  898;  Smith  y.  Walton,  8  Gill  (Md.)77;  Edelen  y.  Gough,  Id.  87:  Rideoutv. 
Kewton,  17  N.  H.  71.  Having  seen  him  sign  by  initials  was  held  sufficient,  where 
the  belief  in  genuineness  depended  on  their  form.  Jackson  y.  Van  Dusen,  6  Jnhna 
144.  The  testimony  is  not  incompetent  because  lie  only  saw  defendant  write  many 
years  ago,  R.  v.  Hornstooke,  26  St.  Tr.  71,  cited  in  Steph.  Ev.  68;  or  since  the  date 
of  the  disputed  signature,  Keith  v.  Latbrop,  10  Gush.  463;  but  if  only  since  the  con- 
troversy  arose  it  is  insufficient,  if  not  incompetent.  Utica  Ins.  Co.  y.  Badget,  8 
Wend.  102.  But  seeing  defendant  in  the  act  of  writing  is  not  enough,  if  there  was 
no  inspection  of  what  he  wrote.  See  Brigham  y.  Peters,  1  Gray,  189.  The  fact  that 
the  witness  is  not  absolutely  positive  of  the  identity  of  the  defendant  with  the  person 
whom  he  saw  write,  does  not  render  his  testimony  incompeteut^  See  Woodford  y. 
McCluahan,  9  111.  86 ;  Warren  y.  Anderson,  8  Scott,  884. 

'  State  y.  Spence,  2  Harr.  (Del)  848. 

'  Johnson  v.  Daverne,  19  Johns.  184;  Hammond  y.  Yarian,  64  N.  T.  898;  and 
see  Hess  y.  State,  6  Ohio,  6 ;  State  v.  Cheek,  18  Ired.  L.  (N.  C.)  114,  120. 

*  Webb  y.  Manro,  1  Morr.  (la.)  829. 

i^'Tllford  y.  Knott,  2  Johns.  Cas.  211;  Southern  Express  Go.  y.  Thornton,  41 
Mira.  216.  But  it  is  not  enough  to  show  that  the  witness  has  had  some  business 
with  defendant.  Mapes  y.  Lea^  27  Tex.  846.  Nor  that  he  had  seen  letters  purport- 
ing to  conie  from  him,  or  said,  by  other  persons  not  produced,  to  have  come  from 
him.  Philadelphia,  <kc.  R.  R.  Co.  y.  Hickman,  28  Penn.  St.  318,  829;  Goldsmith  v. 
Bane,  8  Hal«t.  (8  N.  J.  L.)  87;  even  thou<;h  the  witness  acted  on  them.  Cunning 
ham  v.  Hadson  River  Bank,  21  Wend.  667.  Compare  Steph.  £y.  Art,  61.  Or 
though  he  can  testify  that  from  their  contenis  he  knows  they  most  have  oome  from 
defendant    Philadelphia,  <kc.  R.  R.  Co.  v.  Hickman  (above). 
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acts  of  the  witness  done  pursuant  to  the  letters  purporting  to 
come  from  defendant  have  been  ratified  bj  defendant ;  ^  or, 

4.  That,  in  the  ordinary  course  of  business,  writings  or  sig- 
natures purporting  to  be  made  by  defendant,  have  been  habitually 
passed  through  his  hands,  and  acted  on  by  him  as  such ;  ^  or, 

5.  That,  as  a  public  officer,  he  has  been  called  upon  to  pass 
on  what  he  believed  to  be  the  defendant's  signature,  and  has  done 
so.* 

If  it  appear  that  the  knowled^  was  acquired  for  the  purpose 
of  the  present  controversy,  the  witness  is  not  qualified.^ 

10.  Opinion  or  belief.'] — ^After  showing  knowledge  of  the 
handwritmg  (or  of  the  signature  alone  as  distinguished  from  the 
handwriting  generally),"  founded  on  adequate  means  of  knowl- 
edge, the  witness  may  testify  to  his  belief  or  his  opinion,*  as  to 
genuineness ;  and  this  evidence  is  sufficient  to  go  to  the  jury  in 
proof  of  execution.^  An  expression  of  belief,  though  not  posi- 
tive, is  competent ;  but  if  hesitating  or  qujcdified,  it  may  not  alone 
be  sufficient.® 

It  is  not  competent  for  a  witness  who  cannot  swear  to  belief 
or  opinion  to  testify  that  the  writing  is  like  defendant's.' 

11.  Refreshing  memory.'] — ^A  witness  who  satisfies  these 
rules  may,  before"  or  at  the  trial,"  refer  to  papers  in  his  pos- 
session  which  he  knows  to  be  in  defendant's  handwriting,  to  re- 
fresh his  memory,  before  testifying ;  but  if,  after  so  doing,  he  is 
not  able  to  speak  to  the  genuineness  of  the  signature  in  suit,  ex- 
cept from  comparing  the  two,  his  testimony  on  the  point  is  not 
competent.^ 


'  Bbonbov,  J.  Canningham  t.  Hudson  RiYer  Dank,  21  Wend.  SG*/.  Bnt,  in  all 
tbeae  casea.  personal  knowledge  of  the  facts  consiitutin^  the  means  of  forming  an 
opinion,  most  be  in  the  witness  who  is  to  express  the  opinion.  Know1ed:^e  in  one, 
and  belief  of  another*  will  not  do.  Power  ▼.  Frick,  2  Grant  (Penn.)  806.  The 
writings  by  which  the  witness  acquired  his  cooversanco  with  the  handwriting,  need 
not  be  prodnced.    Jackson  v.  Murray,  Antb.  N.  P.  148. 

*  Bowman  T.  Sanborn,  25  N.  H.  S^.  Am  in  the  oase  of  a  bank  cashier  passing  the 
bills  of  a  neighboring  bank.  So,  also,  of  the  case  of  a  messenger  carrying  defend- 
ants letters  to  the  post-office.  See  Doe  ^  Mudd  t.  Suckermore,  5  Ad.  <k  E.  703, 740; 
Hess  y.  State,  6  Ohio,  6. 

'  Bank  of  Commonwealth  r.  Mndgett.  44  N.  T.  514,  affi'g  46  Barb.  668;  U.  S.  v. 
Champagne.  1  Ben.  241,  248 ;  Amherst  Bank  v.  Root,  2  Mete.  522, 6U2. 

*  1  Whart.  Ev.  8  707. 

*  McEunkey  v.  Gaylord,  1  Jones  L.  (N.  C.)  94. 

'Shitlery.  Bremer,  28  Penn.  St  4 18;  Clark  v.  Freeman,  26  Id.  183;  Fash  ▼. 
Blake,  88  III  868. 

^  llopkinay.  Megijnire,  86  Me.  78;  Magee  y.  Osbom  (aboye). 

^  Smith  y.  Walton  (above) ;  Warson  v.  Brewster,  1  I'enn.  St.  881.  Comparo 
Wiggin  V.  Pnhner,  81  N.  H.  261.  270. 

*  Ctm/ra,  1  Whcrt.  Ey.  §  709.  The  reason  why  it  is  not  competent  is  that  evi- 
dence tiiat  one  handwriting  is  like  another,  or  resembles  another,  is  no  evidence 
whateyer  that  it  is  the  same. 

>o  Bedford  y.  Peggy,  6  Rand.  (Ya.)  816 ;  see  page  821,  of  this  yol. 

"  Smith  y.  Walton,  8  Gill  (Md.)  77 ;  Mcflair  y.  Coumonwettlth,  26  Penn.  St.  888L 

"Id. 
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12.  Testing  witness,'] — To  test  or  impeach  the  witness,  he  can* 
not  be  shown,  and  examined  as  to  the  genuineness  of  papers, 
neither  in  evidence,  nor  adduced  for  comparison.*  A  witness  can- 
not be  required  to  answer  as  to  part  of  a  signature  before  being 
permitted  to  see  the  whole ; '  but  may  express  an  opinion  as  to 
part,  though  unable  to  form  one  as  to  the  rest.' 

13.  Comparison  of  hands."] — The  statute*  is, — "Comparison 
of  a  disputed  writing  with  any  writing*  proved  •  to  the  satisfaction 
of  the  court  to  be  genuine,  shall  be  permitted  to  be  made  by  wit- 
nesses in  all  trials  and  proceedings,  and  such  writings  and  the  evi^ 
dence  of  witnesses  respecting  the  same  may  be  submitted  to  the 
court  and  jnry,  as  evidence  of  the  genuineness,  or  otherwise,  of 
the  writing  in  dispute."  At  common  law,  this  comparison  may 
be  made  with  writmgs  already  in  evidence ;  ^  but  not  with  others,® 
except  to  prove  an  ancient  document.* 

A  skilled  witness  may  ^ve  opinion  as  to  the  identity  or  differ- 
ence of  the  handwritings."^     And  the  jury  may  compare  them." 

14.  Opinions  of  witnesses.] — ^In  order  to  express  an  opin- 
ion directly  upon  the  question,   whether  the  writing  shown 


» Van  Wyck  y.  Mclntoab,  14  N.  T.  439.  Contra,  1  Whart.  Ev.  S  '^10.  Nor  can 
a  party  allowed  to  do  this  contradict  the  answers.    Van  Wyck  v.  Mcintosh  (above). 

*  See  N.  Am.  Fire  Ins.  Co.  v.  Throop,  22  Mich.  161.  Compare  41  Ala.  626,  6S4. 
Testing  jEMffy  by  signature  of  concealed  paper,  allowed.    66  Barb.  527. 

«  Smith  V.  Walton,  8  GUI.  (Md.)  77. 

«lf.  T.  L.  1880,  c.  86.  Same  StaL  28  A  29  Vict  c.  18,  §  S;  Towa  Code.  §  8,665. 
8ame  rule  without  statute,  in  Connecticut,  Lyon  v.  Lyman,  9  Conn.  55,  61 ;  Mains, 
Woodman  ▼.  Dana,  52  Me.  9;  JbTumMp/n,  Wilson  v.  Beauchamp,  60  Miss.  24;  Matt., 
Moody  T.  Rowell,  17  Pick.  490;  and  Hew  Samp.,  State  y.  Hastings,  53  N.  H.  452. 

*  Unsigned  writings  may  be  used.  Richardson  v.  Newcomb,  21  Pick.  815,  317. 
But  not  letter-press  copies.    Commonw.  y.  Eastman,  1  Cush.  189. 

*  Beyond  doubt  Martin  t.  Maguire,  7  Gray  ( Mass.),  177, 178.  For  instance,  by  a 
iHtness  who  saw  the  person  write  the  very  paper  (1  Iowa,  1 59);  or  by  the  admission  of 
the  writer,  or  of  his  counsel  (2  Me.  [2  Greenl.]  88),  unless  offered  on  his  own  behalf 
(1  Iowa,  159).  The  opinion  of  a  witness  is  not  em>uffh  (I  Cush.  189).  Nor  letters  merdy 
proved  to  have  been  received  (108  Mass.  844).  l^r  a  certificate  of  acknowledgment 
(7  Gray,  177;  1  Iowa,  159). 

'  Moore  v,  U.  S.  91  U.  S.  (1  Otto),  270 ;  Henderson  v.  Hackney,  16  Geo.  621 ;  Wil- 
liams  T.  Drexel,  14  Md.  566.  And,  according  to  some  authorities,  any  proceeding  in 
the  cause,  incontestably  sirned  by  the  party  ^Northern  Bk.  y.  Bnfora,  1  Duv.  [Sy.] 
885;  Dunlop  v.  bilver,  1  &anch  C.  Ct  27;  Shannon  y.  Fox,  Id.  188). 

^  Moore  y.  U.  S.  (above),  (unless  by  consent  Eannon  v.  Galluway,  58  Tens.  280). 
This  rule  has  been  applied  also  in  Alohamat  State  y.  Givens,  6  Ala.  747;  JUinoit,  Bd.  of 
Trutftees  v.  Misenheimer,  78  III.  22;  Kentucky,  McAllister  v.  McAllister,  7  B.  Mon. 
269;  Maryland,  Tome  v.  Parkersburgh  R.  R.  Co.,  89  Md.  86,  s.  c.  17  Am.  R.  540, 661 ; 
Michigan,  Van  Sickle  v.  People,  29  Mich.  61;  New  Jersey,  West  y.  State,  22  N.  J.  L. 
(2  Zab.)  212 ;  North  Carolina,  Otey  y.  Hoy,  8  Jones,  407  ;  Tennetaee,  Clark  y.  Rhodes, 
2Heisk.  206;  Teatw.Hanleyy.  Gandy,28Tex.211;  Fiiyima,  Rowt  v.  Kyle,  1  Leigh, 
216;  lftfjrfr.,CIay  v.Alderson,  10W.Va.49;   W7»«)n«in,  Heroe  y.  Northey,  14  Wis.  9. 

In  Indiana  (Burdick  v.  Hunt,  48  Ind.  281).  writings,  admitted  to  be  genuine,  are 
thus  used.  Writingsproved  or  admitted  are  used  for  purposes  of  eorrohoration  only, 
in  Indiana,  Clark  v.  Wygatt  15  Ind.  271 ;  but  see  48  Id.  281 ;  Penneylvania,  Hay* 
cock  V.  Greup,  57  Penn.  St  488 :  South  Car.,  BenneU  y.  Matthews,  6  S.  C.  478. 

*  Strother  y.  Lucas,  6  Pet  768;  Woodard  y.  Spiller,  1  Dana.  (Ky.)  179,  181. 

'    "Moodyy.  Rowell,  17  Pick.  (Mass.)490,496.    Con/ra,Trayisy.Browii,48Penn.St9l 
*'  State  y.  Hastings,  58  N.  H.  452.     dmtra^  Huston  y.  Schindler,  46  Ind.  88. 
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the  witnesB  is  that  of  the  person  to  whom  it  is  imputed,  when 
this  is  the  question  for  the  jury,  the  witness  must  know  the 
handwriting,  by  means  of  knowledge  such  as  are  indicated  above.^ 
But  an  expert  properly  qualified,  although  he  does  not  know  the 
handwriting,  may  express  an  opinion  as  to  the  characteristics  of 
the  writing  in  evidence — for  instance,  as  to  the  age  of  the 
writing,  and  of  the  paper ;  as  to  whether  the  writing  is  simu- 
lated or  constrained,  or  natural  ;*  whether  the  whole  was  written 
at  the  same  time,'  by  the  same  hand,^  and  with  the  same  pen  and 
ink;'  whether  it  has  been  altered;*  whether  writing  upon  a 
crease  in  the  paper  was  made  before  or  after  the  crease  ;^  and 
whether  writing  upon  an  erasure  was  made  before  or  after  the 
body  of  the  documeut  was  written,'  and  in  general  as  to  all  matters 
which  require  special  skill  and  scientific  research  to  discover 
and  explam.' 

The  grounds  and  reason  of  his  opinion  may  be  called  for  on 
direct  as  well  as  on  cross-examination.^^ 

15.  Matters  of  description^ — Beside  the  expression  of  opinion, 
a  competent  witness  may  describe  the  condition  and  appearance 
of  the  document,  so  far  as  material,  for  the  purpose  oi  having 
them  stated  in  the  record."  So  one  not  an  expert  may,  of  course, 
testify  to  facts  he  observed,  such  as  the  apparent  effect  of  a  pow- 
der found  on  the  alleged  forger's  person." 


'  Paragraphs  8  and  9.  This  I  understand  to  be  the  common  law  rule  stiU  in  force 
in  New  York  and  some  other  Statea.  Goodyear  r.  Vosburgh,  68  Barb.  166 ;  Frank 
T.  Chemical  Bank,  87  Snper.  Ct.  (J.  <k  S.)  81 ;  People  y.  Spooner,  1  Den.  G48;  Tome 
▼.  Parkersbur^h  R.  R.  Co.  89  Md.  86,  a  a  17  Am.  R.  640;  although  the  rule  is  not 
nniformi  J  applied  in  practice.  The  mle  is  a  proper  corollary  of  that  wliich  ex- 
cludes comparison  of  nands  ;  for  otherwise  an  expert  might  testify  to  an  opinion 
formed  on  a  comparison  of  hands  out  of  court,  and  exclude  the  comparison  from  the 
jury.  Contra,  MooAy  r.  Rowel  I,  17  Pick.  490  (the  leading  case  in  favor  of  expert 
opinions  as  to  genuineness);  Hicks  v.  Person,  19  Ohio,  426,  441 ;  Withee  v.  Rowe, 
45  Me.  671,  689 ;  Woodman  v.  Dana,  52  Id.  9 ;  and  see  Lyon  y.  Lymao,  9  Conn.  55; 
Travis  ▼.  Brown,  48  Penn.  St.  9 ;  and  6  Am.  L.  Rev.  288. 

*  People  v.  Hewit,  2  Park  Cr.  20.  But  the  mere  denial  of  a  rfgnature,  without  al- 
legation or  evidence  that  it  is  simulated,  does  not  justify  the  admission  of  evidence 
that  it  is  not  simulated.  Eowing  v.  Manly,  49  N.  Y.  192,  208,  s.  o.  13  Abb.  Pr.  N.  3. 
276 

'  Dubois  V.  Baker,  80  K.  Y.  866,  868,  866,  affi'g  40  Barb.  666 ;  Quinsigamond 
Bank  V.  Hobbs,  11  Gray,  250, 267. 

<  State  V.  Ward,  89  Vt  226,  286.  But  compare  Lodge  r.  Phipher,  11  Serg.  <fc 
R.  888  :  and  Fulton  v.  Hood,  84  Penn.  St  866. 

•  Fulton  v.  Hood,  84  Penn.  St.  866. 

*  Moye  V.  Hemdon,  80  Miss.  110,  118. 

^  Bacon  v.  Williams,  18  Gray,  626.  Conira,  Sackett  v.  Spencer,  29  Barb.  187. 
Unsound. 

'  Dubois  V.  Baker,  80  N.  Y.  866.  But  sot  whether  erasures  were  made  by  a  pe- 
culiar instrument  found  in  the  party's  poesesdon.  Commonwealth  v.  Webster,  6 
Cush.  296. 

•  Frank  v.  Chemical  Nat.  Bk.  87  Super.  Ct  (J.  4  S.)  81. 
10  Keith  V.  Lathrop,  10  Cush.  468. 

"  Dubois  V.  Baker  (above). 

1*  People  V.  Brotherton,  47  Cal.  888. 
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16.  Qualifications  of  wiineas.'] — The  qualifications  of  the  ex- 

Eert  must  be  sneh  as  are  appropriate  to  the  questions  on  which 
is  opinion  is  sought.  Special  conversance  with  handwriting, 
whether  acquired  in  teaching  it  as  a  writing-master,^  or  in  scruti- 
nizing it  as  a  bank  cashier,^  or  as  a  business  man  in  commercial 
employments,*  qualifies  a  witness  to  express  some  opinion  as  to 
handwriting;  for  the  qualification  does  not  depend  on  vocation, 
but  on  intelligence,  means  of  knowledge  and  practical  experience ; 
and  it  is  not  necessarv  that  the  witness  claim  to  be  an  expert ;  * 
although  experience  in  the  special  duty  of  examining  and  detect- 
ing  alterations,  erasures  and  forgeries,  enhances  the  (jualification 
of  the  witness.  But  mere  skill  in  judging  handwriting  does  not 
necessarily  qualify  to  express  an  opinion  as  to  the  age  of  writing ; ' 
or  whether  an  erasure  has  been  made.* 

17.  Photographs.'] — In  aid  of  evidence  on  the  question  of  gen- 
uineness, magnified  photographs  of  the  writing  m  evidence  are 
competent,'  upon  preliminary  proof  of  their  accuracy,®  and  the 
photographer  may  oe  examined  as  an  expert.' 

18.  Mark."] — Signature  by  mark  does  not  require  any  special 
allegation,"  nor  any  different  mode  of  proof.**  An  expert  may 
testify  that  a  mark,  purporting  to  be  the  signature  of  a  very  old 
man,  could  not  have  been  made  by  the  unaided  hand  of  such  a 
man.** 

19.  Identity  of  names.'] — A  discrepancy  in  name  between  the 
pleading  and  the  bill  or  note,  or  between  the  name  of  the  payee 
and  the  indorser,  should  be  explained  by  evidence  of  identity.** 
Where  the  names  are  identical,  identity  of  person  is  presumed  in 
support  of  the  action,  unless  the  name  is  too  common  to  allow 
the  reasonableness  of  a  presumption  of  identity,**  or  there  are  cir- 
cumstances in  evidence  negativing  it,**  or  it  appears  that  there  are 


'  Moody  T.  Rowell,  17  Pick.  490 ;  Bacon  t.  Williiims,  13  Gray,  626. 

•  Dubois  ▼.  Baker.  80  N.  Y.  865. 

»  Hyde  v.  Woolfolk,  1  Iowa,  169,  166. 

Mi 

»  Clark  T.  Brnce.  12  Hun,  271. 

•  Swnn  V.  O'Fallon,  7  Mo.  281.  287. 

"*  Mnrcy  t.  Barnes.  16  Gray,  161.  Contra,  Tome  y.  Farkeraburgh,  <kc.  B.  B.  Co. 
89  Md.  86,  a.  o.  17  Am.  R.  640. 

•  Taylor  Will  Case,  10  Abb.  Pr.  N.  S.  801. 

•  Marcy  v.  Barnes  (above). 

"  Walbridge  v.  Arnold,  21  Conn.  424,  429. 

I*  See  Jackson  y.  Van  Duden,  5  Johns.  144 ;  I  Whart.  Ey.  §  696. 

''  Lansing  y.  Bnssell,  8  Barb.  Ch.  826.  But  such  testimony  Icses  its  force  if  the 
subscribing  witness  testify  thnt  the  hand  was  guided  by  another. 

"  2  Pars,  on  Pr.  N.  A  B.  474, 479.  Camnare  Hunt  v.  Stewart,  7  Ala.  626 ;  where 
the  omission  of  a  middle  initial  was  not  hela  sufficient  to  require  evidence  of  identity, 
and  Pee  2  Dan.  Neg.  Inst.  221 ;  and  see  Fletcher  v.  Conly.  2  Greene  (Iowa),  88.  But 
identity  of  holder  with  payee  of  the  same  name  was  not  presumed  in  Curry  y.  Bank 
of  Mobile,  to  defent  claim  to  be  bona  fide  indorsee  before  maturity. 

"  1  Whart  Ey.  666,  §  701. 

"  Seep.  101,  of  this  vol 
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two  persons  of  similar  name  and  residence,  or  similar  name  and 
vocation.^  Parol  evidence  of  identity  is  admissible,  and  a  va- 
riance in  the  pleading  amendable. 

20.  Fictitiova  person!] — ^The  fact  that  a  person  to  whose  or- 
der the  paper  was  payable  was  a  fictitions  person,^  may  be  shown 
by  parol ;  and  as  evidence  of  the  party's  knowledge  of  the  fact,  it 
is  competent  to  show  that  he  had  execnted  other  similar  paper, 
under  circumstances  implying  such  knowledge.* 

21.  Joint  makers^  cfeo.l — ^Where  a  joint  note  is  shown  to  have 
been  given  upon  a  joint  liability,  it  will  be  presumed  it  was  in- 
tended the  note  should  be  several  as  well  as  joint,  except  in  the 
case  of  a  mere  surety.^ 

22.  MajTied  toomen,'] — In  an  action  on  notes  made  by  a  mar- 
ried woman  to  the  order  of  and  indorsed  by  her  husband,  there 
must  be  extrinsic  evidence  that  they  were  in  fact  made  in  her 
separate  business,  or  for  the  benefit  of  her  separate  estate.  The 
fact  that  she  gave  them  to  her  husband  to  be  discounted,  raises 
no  presumption  for  this  purpose.^ 

23.  Agenfa  Signature.'] — If  the  signature  or  indorsement  is 
by  an  agent,  his  handwriting  and  authority  must  be  proved.*  An 
allegation  of  agency  is  not  necessary,  and  if  it  oe  alleged,  a 
further  allegation  oi  authority  is  not  needed.''  If  the  allegation 
is  that  the  defendant  signed  or  indorsed,  an  admission  of  execu- 
tion will  usually  include  admission  of  the  authority  of  the  agent ; 
but  if  the  signature  is  that  of  an  apparent  agent,  and  the  allega- 
tion is  that  the  agent  signed,  an  admission  oi  the  execution  with 
a  denial  of  all  other  allegations,  will  put  in  issue  the  authority  of 
the  agent.®  But  an  admission  of  the  agent's  authority  without 
qualincation,  admits  that  he  acted  within  its  scope. 

The  authority  of  an  agent  to  sign  or  to  indorse  may  be  shown 
by  oral  communications  or  by  implication.'  Written  evidence  is 
not  necessary.  Authority  may  be  inferred  even  where  no  ex- 
press authority  existed,  from  the  usage  of  the  agent  to  make 
such  paper,  with  the  knowledge  and  tacit  assent  of  the  principal ; 


'  2  Whart.  (above).  For  a  collection  of  authoritieB  on  names,  see  18  Alb.  L.  J. 
126. 

•  1  N.  Y.  R.  S.  768,  §  6. 

»  Gibson  v.  Hunter,  2  H.  Bl.  288  ;  Rose.  N,  P.  98. 

*  Torks  y.  Peck,  14  Barb.  644.  For  the  rules  of  proof  in  cas')  of  joint  admissions, 
see  pp.  186,  <'fcc.  of  this  vol. 

*  Second  National  Bank  of  Watkins  v.  Miller,  68  N.  Y.  639,  nffiv  2  Snpm.  Ct. 
(T.  4&  G.)  104.  For  the  rules  of  proof  in  actions  on  married  women's  notes,  <fcc.  see 
pp.  163,  <bc.  of  this  vol 

•  See  Nixon  v.  Palmer,  8  N.  Y.  898 ;  Beach  v.  Vandewater,  1  Sandf.  266. 
^  Moore  v.  McClure,  8  Hun,  567. 

«  Chambers  County  v.  Clews,  21  Wall.  822. 

»  2  GreenL  on  Ev.  49,  §  61 ;  Trull  v.  True,  88  Me.  867;  Moore  y.  Bank  of  Me- 
tropolis, 13  Pet.  802.  As  to  what  amounts  to  evidence  of  authority,  compare  N.  Y. 
Dig.  new  ed.  Prin.  <k  A.  76,  82,  96, 114. 
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and  evidence  of  such  a  fact  is  competent  even  thongli  it  be  not 
sho  shown  that  it  was  known  to  the  plaintiff.  Evidence  that  the 
plaintiff  knew  the  fact  and  in  good  faith  relied  on  it  as  showing 
authority,  is  competent,  and  mav  raise  an  equitable  estoppel  in 
hiis  favor. 

One  who  seeks  to  support  a  transaction  with  an  agent  in  his 
own  name,  by  a  previous  course  of  dealing  implying  authority, 
should  show  that  the  form  of  the  previous  transactions  were 
such  as  to  justify  reliance  on  the  agent's  authority ;  *  or,  at  least, 
to  amount  to  a  holding  out  of  the  agent  as  authorized.  Author- 
ity to  buy  and  sell  does  not  imply  authority  to  make  negotiable 
paper  even  in  buying.'  Authority  to  sign  as  maker  or  surety 
cannot  be  inferred  from  a  general  usage  to  indorse.* 

To  charge  one  personally,  who  signs  as  agent  in  a  form  ade- 
quate to  bind  his  principal,  the  burden  is  on  plaintiff  to  show 
tnat  defendant  was  not  in  fact  authorized  to  sign.^ 

24.  Partnership  Signature.'] — ^The  partnership  of  the  def end- 
ai^ts  having  been  proved,  as  stated  elsewhere,"  it  is  enough  to 
prove  the  signature,  unless  by  reason  of  the  character  of  the  busi- 
ness, etc.,  evidence  of  authority  is  necessary ;  and  the  signature 
may  be  proved  by  evidence  of  the  handwriting  of  him  who  wrote 
it,  or  by  admission  of  either  partner.  The  partnership,  and  their 
signature  being  shown,  plaintiff  may  rely  on  the  presumption  of 
law  that  the  signature  was  given  for  partnership  purposes,  or  by 
authority  of  the  other  partners  (even  though  the  partner  be  in- 
dividually a  party)*  witnout  showing  that  the  firm  was  a  com- 
mercial or  trading  firm,  or  that  the  act  was  ratified,  unless  some 
of  these  facts  are  alleged  in  his  pleading.''  If  it  appear,  however, 
on  the  face  of  the  paper  *  or  otherwise,  either  that  the  firm  was  a 
non-trading  firm,  in  which  such  authority  is  not  implied,*  or  that 


>  Thus  an  a^nt  of  a  firm  who  took  a  draft  from  their  dehtor  payable  to  *'mj 
order "  icBtead  of  to  "  our  order,"  is  not  presumed  to  have  been  authorized,  from 
mere  proof  that  he  had  preTiousIy  taken  drafts  in  the  coarse  of  his  agency,  unle  s 
the  form  of  the  previous  drafts  is  shown.  Hogsrth  y.  Wherley,  L.  R.  10  Com.  PL 
680,  s.  0.  14  Moak's  Eng.  R.  474.  Compare  Exchange  Bank  v.  Monteath,  26  N.  Y. 
606 ;  Reed  y.  Carpenter,  10  Weod.  40S ;  Llewellyn  v.  Winckworth,  18  M.  A  Tr.  698 ; 
Rose.  N.  P.  868. 

*  But  an  amendment  so  as  to  recorer  on  the  original  consideration  is  allowable. 
Tlbbard  v.  Roderick,  61  Barb.  616. 

*  Early  v.  Reed,  6  HiU.  12. 

*  Walker  y.  Bank  of  State  of  N.  Y.  9  N.  Y.  682,  aiffg  18  Barb.  686 ;  and  see  Shef- 
field  y.  Ladne,  16  Minn.  888,  s.  o.  10  Am.  R.  146.  According  to  the  Massachusetts 
cases  also,  he  must  show  that  defendant  intended  to  use  the  name  to  bind  himselt 
Bartlett  v.  Tucker,  104  Maes.  836,  s.  o.  6  Am.  R.  240 ;  or  actually  received  the  con- 
sideration. Compare  White  y.  Madison,  26  N.  Y.  117,  s.  o.  less  fully,  26  How. 
JPl*.  481. 

»  Pp.  206-21.0  of  this  yoL 

*  Bank  of  Commonwealth  y.  Mudsrett,  44  N.  Y.  614. 

^  Carrier  v.  Cameron,  81  Mich.  873,  s.  a  18  Am.  R.  192 ;  Gansenroort  y.  Williania, 
14  Wend.  184 ;  1  Wood's  Coll.  678,  n. 

*  As,  for  instance,  where  the  firm  sign  as  surety.    Boyd  y.  Plumb,  7  Wend.  809. 

*  Smith  y.  Sloan,  87  Wis.  286,  s.  o.  19  Am.  R.  767. 
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the  paper  was  given  bj  a  member  out  of  the  firm  business,^  the 
baraeu  is  upon  the  plaintifE,^  holder  of  the  note,  to  prove  the  au- 
thority, necessity,  usage  or  ratification  which  may  sustain  the 
act.  The  fact  that  paper  indorsed  was  negotiated  to  plaintiff  by 
the  maker  or  payee,  is  prima  facie  evidence  that  it  was  accom- 
modation.' It  it  was  in  terms  payable  to  the  firm,  in  whose  name 
it  is  indorsed,  the  fair  inference  is  that  it  was  indorsed  in  usual 
course  of  business.^  Evidence  that  it  was  accommodation  paper 
is  sufficient  to  throw  on  plaintiff  the  burden  of  giving  f urtner 
evidence  to  bind  the  other  partners  than  the  on^  wno  signed  the 
firm  name.^ 

As  against  one  who  has  made  negotiable  paper  pavable  to  a 
firm  name,*  or  indorsed  negotiable  paper  drawn  by  a  firm  name,' 
the  production  of  the  paper  is  sufficient  evidence  of  the  existence 
of  the  firm ;  and  the  names  of  the  third  persons  who  constituted 
the  firm  need  not  be  alleged.^ 

25.  Corporation  Paper. "l — A  business*  corporation,  in  the  ab- 
sence of  special  provision  of  charter,  has  imphed  power  to  make 
negotiable  paper  in  the  usual  course  of  its  businees,^^  but  the  au- 
thority of  th9  officer  or  agent,  and  the  fact  that  the  note  was 
given  in  the  legitimate  business  of    the  company,  must   be 

Sroven.  An  allegation  that  the  paper  was  made  or  indorsed  by 
ef endants  impUes  a  lawful  making  or  indorsement ;  and  the 
burden  is  on  defendants  to  show  that  it  was  not  lawfully 
done.  It  need  not  be  averred  in  the  complaint  that  the  note 
was  indorsed  by  defendants  in  the  course  of  their  legitimate 
business.^^ 

The  cashier  of  a  bank  is  presumed  to  have  authority  to  in- 
dorse and  transfer  paper  belonging  to  it,  in  the  ordinary  course 
of  business,^'  but  not  to  indorse  for  his  own  accommodation." 

I  QanseYOort  t.  Williams  (aboye);  floskinsoa  y.  Eliot,  62  PenD.  St  893;  Man- 
ning y.  Hays,  6  Md.  6;  Leyerson  y.  Lane,  13  G.  B.  N.  S.  278;  Kendall  y.  Wood,  L. 
B.  6.  Ezch.  248. 

*  Ab  to  bona  fide  transferees,  see  subsequent  paragraphs^ 
»  Hendric  y.  Berkowlta,  87  Gal.  113. 

«  Catskill  Bank  y.  Stall,  15  Wend.  866;  18  Id.  466. 

*  Lemoine  y.  Bank  of  N.  A.  8  Dill.  C.  Ct  48.  Otherwise,  of  a  goaranty.  Nat. 
Bank  y.  Carpenter,  84  Iowa,  483. 

*  Blodgett  y.  Jackson,  40  N.  H.  21. 

*  Dalrymple  y.  Hillenbrand.  62  N.  T.  5,  s.  a  20  Am.  B.  438. 

*  Bacon  y.  Cook,  1  Sandf.  77. 

*  As  to  municipal  corporations,  see  Mayor,  Ac  y.  Ray.  19  Wall.  468. 

^  McCullongh  y.  Moss,  5  Den.  567 ;  Benedict  y.  Lansing,  Id.  283 ;  and  see  Moss 
y.  McCaUonxfa,  7  Barb.  279.  As  to  distinction  between  this  and  accommodation 
paper,  see  Olcott  y.  Tioga  R.  R.  Co.  27  N.  Y.  546,  affi'g  40  Barb.  179;  Morford  y. 
Farmers'  Bank  of  Saratoga  Co.  26  Barb.  568 ;  Bridjceport  City  Bank  y.  Empire  Stone 
Dressing  Co.  80  Barb.  421,  s.  c.  19  How.  Pr.  51 ;  Mecb.  Bank.  Asso.  y.  N.  Y.  <k  Sau- 
Korties  White  Lead  Co.  85  N.  Y.  505,  aflB'g  23  How.  Pr.  74,  a.  o.  lessfully,  20  Id.  509. 

^^  Mechanics'  Banking  Association  y.  Spring  Valley  Shot  <b  Lead  Co.  25  Barb.  419. 
rey'g  18  How.  Pr.  227. 

1*  Matthews  y.  Mass.  Nat.  Bk.  1  Holmes,  896,  and  see  8  Am.  L.  Rey.  612,  and  oas.  cit. 

**  West  St.  Louis  Say.  Bk.  y.  Shawnee  Co.  Bk.  95  U.  S.  (5  Otto)  537.  affi'g  8 
Dill  403.    Compare  Pope  y.  Bank  of  Albion,  57  N.  Y.  126,  rey'g  59  Barb.  226. 

2tt 
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Authority  in  other  officers  is  sufficiently  shown  by  evidence  of 
their  constant  usage  to  do  so,*  known  to  the  corporation  or  board.' 

26.  Ordi  evidence  to  show  real  party.'] — Persons  dealing  with 
negotiable  instruments  are  presumed  to  take  them  on  the  credit 
of  the  parties  whose  names  appear  upon  them ;  but  if  there  are 
sufficient  indications  on  the  face  of  the  paper  to  show  that  it 
might  reasonably  have  been  intended  as  a  contract  by*  or  with* 
another  than  the  one  named, — as  for  instance  where  a  corpora- 
tion note  is  signed  by  an  officer,  or  where  a  note  is  expressed  or 
indorsed  as  payable  to  a  cashier, — oral  evidence  is  admissible  for 
the  purpose  of  enabling  the  real  party  to  recover ;  and  equally  to 
charge  the  real  party;*  but  not  usually  for  the  purpose  of 
exonerating  the  signer,*  unless  to  show  that  he  contracted  as 
agent  for  a  government.''  For  the  purpose  of  thus  showing  the 
real  party,  the  conversations  of  the  parties  to  the  transaction,  at 
the  time  of  making  the  paper,  and  at  the  time  of  creating  the 
consideration  for  the  bill  or  note,  are  admissible  as  part  of  the  res 
ffestcB.^  When  individuals  subscribe  their  proper  names  to  a 
promissory  note,  prima  facie  they  are  liable  personally,  though 
they  add  a  description  of  the  character  in  whidh  the  note  is 

fiven ;  but  such  presumption  of  liability  may  be  rebutted,  as 
etween  the  original  parties,  by  proof  that  the  note  was  in  fact 
given  by  the  m&ers  as  agents,  with  the  payee's  knowledge  of 
that  fact,  •    But  even  where  the  signature  is  with  an  admtion 


1' Marine  Bank  y.  Clements.  81  N.  Y.  38,  affi'g  6  Bosw.  166. 

*  Lawrence  y.  Gebhard,  41  Barb.  676.  WbeQier  the  bank  is  estopped  by  state- 
ment  of  cashier  to  saretY,  whom  be  knew  to  be  snch,  that  note  was  paid,  compare 
Cocheco  Nat.  Bank  y.  Haskell,  61  N.  H.  116,  &  0. 12  Am.  B.  67  and  76  note,  and 
Bank  y.  Seward,  87  Me.  619. 

>  Mechanics  Bonk  y.  Bank  of  Colnmbia,  6  Wheat.  826,  887. 

*  Baldwin  y.  Bank  of  Newbury,  1  Wall.  28*. 

»  Compare  Baldwin  y.  Bank  of  Newbury,  1  Wall.  284 ;  Briggs  y.  Partridge.  65 
N.  Y.  868,  and  cases  cited ;  Eastern  B.  R.  Cb.  y.  Benedict,  6  Gray,  666,  and  s  e  p. 
672 ;  Caldwell  y.  Mohawk  Bank,  64  Barb  888,  and  cases  cited ;  and  see  9  MohItb 
£n<^.  16,  and  cases  cited.  The  Supreme  Court  of  the  United  States  sancticins  the 
same  rule  where  nothing  appears  on  the  face  of  the  paper  to  indicate  agency.  A 
certificate  of  deposit  signed  with  an  indlYidual  name,  may  be  shown  by  parol  eYi- 
dence  in  an  action  against  one  not  named,  to  be  the  contract  of  the  latter  made  by 
the  signer  as  the  clerk  or  agent  of  the  latter.  Coleman  y.  First  Nat.  Bank,  £8  N.  Y. 
838 ;  64  I^arb.  83.  EYidence  that  the  transaction  was  at  defendant's  counter,  in  the 
nsufli  course  of  their  business,  in  pursuance  of  inquiry  for  defendants  and  without 
mention  of  the  agent's  name,  is  sufficient  to  sustain  a  nndinfi^  that  the  contract  was 
by  the  defendant**.  Compare  Shields  y.  Niagara  SaYlngs  Bank,  8  Hun,  477 ;  Kich  y. 
Niagara  SaYings  Bank,  8  Hun,  481 ;  and  Van  LeuYen  y.  First  Nat.  Bank,  64  N.  Y. 
671,  affi'g  6  Lans.  878. 

For  tne  rule  where  there  is  no  extrinsic  SYidence,  see  De  Witt  y.  Walton,  9  N.  Y. 
671;  Fisher  y.  Eldrldge,  12  Gray,  472 ;  and  see  9  Am.  R.  161. 

•  Compare  Brown  y.  Poi*ter,  7  Allen,  387 ;  Barbour  y.  Litchfield,  4  Abb.  Ct  App. 
Dec.  666. 

"I  Goodwin  y.  Robarts,  L.  R.  10  Ezch.  887,  Sw  o.  14  MoaVs  Eng.  691. 
«  Bank  y.  Kennedy,  17  Wall.  24. 

•  Hailp  Y.  Pierce,  83  Md.  827 ;  Ho'^d  y.  Hallenbeck.  7  Hun,  862.  CwdrHy  Tuckei 
Co.  Y.  Fairbanks,  98  Mass  101,  and  cases  dted;  Carper t?r  y.  Famsworth.  106  Id. 
661,  s.  a  8  Am.  R.  860;  SturdeYaut  y.  Ilall,  69  Me.  172,  s.  c.  8  Am.  R.  409. 
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rodicatmg  agency  or  official  ciharaeter,  it  is  not  always  enoneh  to 
prove  that  tno  other  contraoting  parties  knew  the  facts,  and  that 
the  consideration  went  to  the  principal  or  corporation  :  for  the 
jMtrties  may  have  intended  to  pledge  the  personal  credit  of  the 
apparent  signers.  ^ 

As  between  principal  and  agent,  an  agent  who  signs  or  in- 
dorses in  his  own  name,  may  prove  by  parol,  that  it  was  not  the 
intention  that  ho  should  be  bound  peraonally, '  bat  tlie  evidence 
should  be  dear  and  strong. ' 

27.  Evidences  qf  title.'] — Plaintiffs  possession^  of  negotiable 
paper,  not  expressed  or  indorsed  to  be  payable  to  another  person,* 
IB  prima  facie  (but  not  conclusive)  evidence  of  his  title,  and  if  it 
be  expressly  payable  to  him^  or,  if  not  so  expressed,  if  it  be  pay- 
able after  its  date,  he  holds  it  clothed  with  the  presumption  that 
it  was  negotiated  for  value  in  the  usual  course  of  business  at  the 
time  of  its  execution,  and  without  notice  of  anv  equities  between 
the  prior  parties  to  the  instrument.  *  Even  it  he  once  indorsed 
it  away,  his  possession  is  presumptive  evidence  of  his  title, 
whether  his  and  subsequent  indorsements  be  cancelled''  or  not.* 
If  the  paper  is  restricted  "  to  order,"  and  title  is  not  shown  as 
above,  plaintiff  must  give  evidence  of  his  title.*  In  an  action  by 
an  indorsee  against  the  drawer  of  a  bill  or  acceptor  or  maker  of  a 
note  payable  to  order,  the  payee's  indorsement  must  be  proved  ;^* 
but  when  sufficient  has  been  proved  to  show  the  instrument  pay- 
able to  bearer,  subsequent  indorsements  need  not  be  provea,  m 
the  first  instance,  although  restrictive.^^    Against  an  indorser 


'  Powers  y.  Briggs,  79  Vil  498,  8.  o.  22  Am.  R.  175.  Compare  Hongliton  v.  First 
Kat.  Bank  of  Elkhorn,  26  Wise.  663,  &  o.  7  Am.  R.  107. 

*  Lewis  T.  Brehme,  88  Md.  412,  s.  o.  8  Am.  R.  190,  qnalifyliig  Story  on  Ag.  §  157 ; 
Chittj  on  B.  46. 

•lb. 

*  Actual  possearion  as  distingaishad  from  conafcmctlye  poesession,  or  symbolical 
deliyery.  essential    MnUer  y.  Pondir,  65  N.  T.  326,  afH*g  6  Lans.  472. 

*  Collins  y.  Gilbert^  94  U.  S.  U  Otto^,  763,  and  cases  cited.  The  presomption  is 
sufficient  eyeo  where  it  appears  tnat  pWiintif^  not  bein^;  the  original  party,  paid  noth- 
ing for  it.  Brown  y.  Penfteld,  86  N.  Y.  478,  affi'g  24  How.  Pr.  64 ;  May  y.  Richard- 
son,  8  Gray,  142.  If  the  plaintiff,  with  poesension,  has  other  lawful  documents  going 
with  the  instrnmenty^as  a  genuine  letter  of  introduction  from  a  correapondent — this 
presumption  is  strengthens.  And  in  general  this  presumption  is  stronger  in  pro- 
portion as  it  would  be  easy  to  rebut  it  iferroneous.     2  Pare,  on  Pr.  N.  <bc.  480. 

Where  the  paper  is  to  bearer  or  indorsed  in  blank,  allegations  in  the  complaint 
as  to  how  the  holder  acquired  title  thereto  from  the  payee,  are  unnecessary.  Mech- 
anics' Bank  y.  Straiten,  8  Abb.  Ct.  App.  Dec.  269 ;  and  if  made  need  not  be  proyed. 
Bedell  y.  Carll,  83  N.  Y.  681.  If  plamtiff,  appearing  on  the  record  indiyidnally,  be 
an  executor  or  administrator,  the  objection  that  he  holds  as  such,  if  material,  must 
be  raised  at  the  trial  in  order  that  he  may  g^ye  further  eyidence  as  to  hia  paraonal 
interest    See  Barlow  y.  Myers,  64  K.  Y.  41.  46. 

'  Collins  y.  GUbert,  94  tl.  S.  (4  Otto),  768. 

^  Dollfus  y.  Frosch,  1  Den.  867. 

*  Mottram  y.  Mills,  1  Saadf.  87. 
**  Dorn  y.  Parsone,  56  Mo.  601. 
i<»  2  P«n.  on  Pr.  N.  Aa  4g6. 
"Id. 
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proof  of  his  indorsement  is  sufficient  proof  of  all  the  preyioua 
indorsements  through  whom  the  holder  chooses  to  deduce  title.  * 

28.  Delivery,'] — Delivery  is  prima  facie  shown  by  production 
of  the  paper.'  The  time*  and  purpose*  of  delivery  may  be 
proved  by  parol.  If  delivered  by  letter  the  letter  is  competent, 
as  part  oi  the  res  ffestcB;^  if  manually  delivered,  the  conversation 
is  competent.  • 

Unless  the  note  be  sealed,  oral  evidence  is  competent  to  show 
that  it  was  delivered  to  the  party  in  whose  favor  it  was  drawn,' 
upon  a  condition,  such  that  without  performance  of  the  condition 
he  acquired  no  right  to  enforce  it.  ® 

29.  Consideration.'] — The  burden  of  proof  of  the  existence  of 
a  consideration  between  the  original  parties,  is  on  plaintiff,  and 
in  case  of  a  conflict  of  evidence,  remains  on  him  to  satisfy  the 
jury  by  preponderance  of  evidence.  • 

But  uie  production  of  negotiable  paper,  whether  made  by  in- 
dividuals or  corporations,  *^  is  presumptive  evidence  of  considera- 
tion "  both  in  the  original  making,  ^'  and  in  the  transfers  by  which 
plaintiff  acquired  it."  This  presumption  may  be  repelled  by 
extrinsic  evidence,"  or  by  the  terms  of  the  note  itself,  as  where  it 
shows  the  value  was  received  from  a  third  person. "  And  where 
consideration  must  be  proved,  the  words' "  value  received"  in  the 

J  2  Pars,  on  Pr.  N.  Ac.  484. 

*  Sawyer  v.  Warner.  15  Barb.  282.  A3  to  proof  of  actual  deliyery,  see  Kinne  y. 
Ford.  48  N.  Y.  587,  affi'g  62  Barb.  194. 

■  Good  V.  Martin,  95  U.  8.  (5  Otto).  90,  96. 

^  Bank  T.  Kennedy,  17  Wall.  26.  The  person  who  deliyered  it  may  state  f'T 
what  purpose.  Id.  !but  the  mere  belief  or  impression  of  a  witness  of  the  traD5>ao- 
tion  is  not  competent.  Head  y.  Shayer,  9  Ala.  791 ;  Crounse  y.  Fitch,  14  Abb.  Pr. 
846. 

*  See  Bank  of  Monroe  y.  Oulyer,  2  Hill,  681  ;  Darling  y.  Miller,  64  Barb.  149 ; 
but  compare  Bailey  y.  Wakeman,  2  Den.  220. 

*  Bank  y.  Kennedy  (aboye). 

^  Or  to  a  third  person.  Yallett  y.  Parker,  6  Wend.  616 ;  Chapman  y.  Tucker,  88 
Wise.  43,  8.  0.  20  Am.  R.  1. 

*  Seymour  y.  Cowing,  4  Abb.  Ct.  App.  Dec.  200 ;  and  see  Couch  y.  Meeker,  55 
Conn.  802;  Barton  y.  Ainrtin,  62  N.  Y.  670;  Bookstayer  y.  Jayne,  60  N.  Y.  146. 
The  eyidence,  to  be  admissible,  must  qualify  the  deliyery,  as  distins^uished  from  the 
terms  of  the  no!e.    Compare  Erwin  y.  Saunders,  1  Cow.  249,  and  cases  cited. 

»  Small  y.  Clewley,  62  Me.  156,  s.  c.  16  Am.  R.  410;  Delano  y.  Bartlett,  6  Cusb. 
864 ;  Story  on  Pr.  N.  §  181;  1  Dan.  Neg.  I.  129.  But  see  Sawyer  y.  McLouth,  46 
Barb.  850.  Whether  the  rule  is  the  same  as  to  a  failure  of  consideration,  see  Burn- 
hun  y.  AUen,  1  Gray,  496. 

»«  See  Willmarth  y.  Crawford.  10  Wend.  841. 

11  Whether  the  words  for  *'yalu6  receiyed"  are  in  it,  or  not.  Kinsman  y.  Bird- 
sail,  2  £.  D.  Smith,  896.  As  to  the  recent  statutes  ayoidin^  notes  giyen  for  patent 
rights  unless  so  expressed,  see  note  in  22  American  Reports,  67. 

1*  Black  Riyer  Sayings  Bank  y.  Edwards.  10  Gray,  887. 

»  Collins  y.  Gilbert,  94  U.  S.  (4  Otto),  758.  From  the  issuing  and  ddiyery  ol 
negotiable  drafts  for  money,  though  illegal,  there  is  a  legal  presumption  that  the 
consideration  was  money.     Oneida  Bank  y.  Ontario  Bank,  21  N.  Y.  490. 

"  See  Dodge  y.  Pond.  23  N.  Y.  69. 

"  Tenyck  y.  Yandorpoel,  8  Johns.  120.  To  recoyer  on  a  note  giyen  for  no  other 
consideration  than  payment  of  the  debt  of  another,  the  payee  must  prove  the  piiyitjf 
or  assent  of  the  debtor.  .  Williams  y.  Slms^  22  Ala.  612. 
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paper,  set  out  in  the  pleading  is  a  snfficient  allegation,  even  bb 
against  indorsers ;  ^  and  the  consideration  need  not  be  an  equiva- 
lent, even  as  between  the  original  parties.'  Inadequacy  of  con- 
sideration *  is  not  a  defense,  ^  unless  fraud  be  in  issue,  and  then  it 
may  be  a  relevant  circumstance. '  A  consideration  consisting  of 
a  prior  indebtedness  on  an  account  stated  or  the  like,  may  ba 
proved  by  parol  without  producing  the  document  evidencing  the 
consideration  ;  but  the  document  is  competent.  *  Evidence  that 
the  paper  was  ^ven  in  consideration  of  the  surrender  of  a  prior 
note  made  by  the  same  party  is  prima  facie  sufficient,  and  raises 
a  legal  presumption  that  differences  as  to  the  validity  of  the 
former  note  were  settled.  ^  But  this,  even  if  expressed,  is  not 
conclusive  as  between  the  original  parties,*  and  those  limited  to 
their  rights.  If  a  note  is  expressea  to  carry  interest  from  a  time 
prior  to  its  date,  the  presumption  is  not  that  it  is  usurious,  but 
that  it  was  given  for  an  antecedent  consideration.* 

In  cases  where  the  existence  of  a  consideration  between  the 
ori^nal  parties  is  open  to  inquiry,  the  writing  does  not  exclude 
onu  evidence.  The  purpose  for  which  a  note  was  made  is  admis- 
sible if  entirely  consistent  with  its  terms  and  conditions  ;^*  and  a 
witness  who  knows  the  purpose  may  testify  directly  to  the  fact,^ 
but  not  whether  it  would  or  would  not  have  been  made  in  a  sup- 
posed case.^  A  witness  having  knowledge  of  the  transaction 
may  be  asked  directly  what  was  the  consideration, — whether  two 
notes  were  part  of  the  same  transaction — and  the  like,  leaving 
details  to  be  called  for  by  cross  examination.  ^* 

The  declarations  of  a  prior  partv  ^  are  not  generally  admissible 
against  the  right  of  a  subsequent  holder,  except  within  the  rules 
stated  in  Chapter  I,  or  when  part  of  the  rea  gestm  of  an  act  prop- 
erly in  evidence,  ^  or  unless  some  further  connection  between  the 
two  persons  is  shown.  *• 

>  Meyer  t.  Hibsher,  47  N.  Y.  26S.  Otherwiae  at  oommon  law.  Saxton  y.  John- 
ton,  10  JobD8.  418;  aee  also  Bourne  t.  Ward,  61  Me.  191. 

*  Worth  y.  Case,  42  N.  Y.  862,  9SSf  2  Lana.  264.  If  iin  ezeeatory  consideration 
is  indorsed  on  the  note,  it  may  be  notice  of  eqaities  to  transferees,  but  does  not  pre- 
Tent  the  note  beinfj^  admitted  as  a  negotiable  instrument;  and  plaintiff  should  proye 
performance,  if  required  at  the  triaL     Sanders  y.  Bacon,  8  Johns.  485. 

*  As  distingu'shed  from  usury  pleaded,  and  from  grossly  unconscionable  bargain. 

*  Earl  V.  Peck,  64  N.  Y.  698. 

*  Especially  where  incapacity  or  undue  influence  is  aUeged.  Molson  y.  Hawley/ 
1  Blatdbl  409. 

*  Leland  v.  Manning,  4  Hun,  *l\  Friedman  y.  Johnson,  21  Minn.  12. 

f  inper  y.  Wade,  67  Geo.  223;  and  see  Davis  y.  Gray,  17  Ohio  St.  830. 

>  McDou^U  y.  Cooper,  81  N.  Y.  498. 

*  EwiDg  y.  Howard,  7  Wall.  606. 

>^  BeU  y.  Shibley,  88  Barb.  610,  and  cases  cited.  Compare  Mathews  y.  Crosby, 
56  N.  H.  21. 

"  Osbom  y.  Robbbs,  86  N.  Y.  886,  s.  o.  4  Abb.  Pr.  N.  S.  16,  rey'g  37  Barb.  481. 

"  Newell  V.  Doty,  88  N.  Y.  88. 

»  Ayrault  y.  Chamberlain,  88  Barb.  229. 

>^  Eyen  though  he  be  sinco  deceased.    Kent  y.  Walton,  7  Wend.  266. 

»  See  Snyder  y.  Willey,  83  Mich.  483;  First  Nat  Bank  y.  McMaingle,  69  Penn, 
81  166 ;  Nutter  y.  Stoyer,  48  Me.  168. 

*•  PhiUips  y.  Cole,  10  Ad.  A  £.  106;  Rose.  N.  P.  884. 


408  Acn(»a  OS  keqqtiablb  pafeb. 

80.  Aocammodatian  pap&r.'] — The  presumption  of  oonsidera- 
tioD,  eyen  where  the  paper  is  expressed  to  be  for  value  received, 
does  not  estop  maker/  drawer,  acceptor,'  or  indorser,*  from 

5 roving  that  his  act  was  done  for  aoeonmiodation ;  but  such  proof 
oes  not  alone  (except  as  between  the  original  parties  and  those 
subject  to  their  equities),  throw  the  burden  on  plaintiff  to  give, 
further  evidence  of  consideration/ 

81.  Alterations.] — If  any  material  alteration,*  whether  ap- 
parently advantageous  to  the  holder  or  not,*  appears  on  the  face 
of  the  paper,  or  in  the  indorsements  on  which  his  action  depends,*" 
he  should  be  prepared  with  at  least  some  evidence  tending  to 
explaon  it.  The  question  whether  the  alteration  is  such  that  the 
absence  of  an  explanation  excludes  the  paper,  is  one  for  the 
court.*  If  there  is  nothing  suspicious  about  the  alteration,  it  is 
not  error  to  admit  the  paper  without  explanation.  If  there  ia 
anything  suspicious,  the  court  should  require  explanation ;  and  the 
evidence  offered  for  this  purpose, — which  may  include  all  the  cir- 
cumstances of  its  history,  its  nature,  the  appearance  of  the  altera- 
tions, the  possible  or  probable  motives  for  the  alteration  or  against 
it,  and  its  effect  upon  the  parties  respectively, — ought  to  be  sub- 
mitted  to  the  juiy  with  the  paper  itself.* 


>  CorllM  T.  Howe,  11  Ony,  125. 

<  CUrk  y.  Siason,  22  N.  Y.  812,  affi'g  5  Daer,  468. 

*  Patten  y.  Pearson,  65  Me.  89. 

«  Ellioott  y.  Martin,  S  Md.  609;  1  Dm  Nig.  Ib.  129;  iee  dto  2  Abb.  N.  C  806. 

*  Or  Ml  immaterial  one  fraadnlenUy  made.    1  Greenl.  £y.  608,  §  668. 

*  If  the  alteration  was  apparently  disadyantaffeons  to  the  bolder,  this  goes  to  r» 
lieye  the  case  from  suspicion  that  it  was  made  after  ezeontioii  and  without  consent; 
see  Bailey  y.  Taylor,  11  Conn.  681 ;  but  eyen  if  shown  to  haye  been  so  made,  does 
not  preyeot  the  alteration  from  defeating  the  action.  See  Heina  y.  CargilL  67  Me. 
664;  Franklin  Ins.  Co.  y.  Courtney,  6  Rep.  712;  Huntineton  y.  Finch,  8  Ohio  St. 
445 ;  2  Dan.  Neg.  In.  876.  For  other  cases  on  tlie  dilferent  yiews  that  haye  pre- 
yailed  on  this  qaesUoa,  see  ako  17  Am.  R.  97 ;  14  Moak'a  Eng.  685 ;  16  Id.  685 ;  16 
Alb.  Law.  J.  64,  80 

*>  Otherwise  of  words  written  on  the  back,  and  thus  not  essentiaL  See  Bay  y. 
Sdirader,  80  Miss.  826;  Kimball  y.  Lawson.  2  Yt.  ISa 

>  Tillon  y.  Clinton,  Ac.  Ins.  Co.  7  Barb.  664. 

*  Maybea  y.  Sniffsn,  2  £.  D.  Smith,  1,  B.  o.  10  N.  T.  Leg.  Obs.  18 ;  Artisanr 
Bank  y.  Backus,  81  How.  Pr.  242,  86  N.  T.  100,  s.  o.  8  Abb.  Pr.  N.  S.  278. 

Four  different  rules  contend  for  centrol  on  this  yezed  question.  1.  That  anal* 
teration  apparent  on  the  ftice  of  tlie  paper  raises  no  presumption  either  way,  but  the 
'qnetttioB  is  for  the  juir.  (Hunt  y.  Gray,  85  N.  J.  L.  227 ;  Hayden  y.  Goodnow,  89 
89  Conn.  164,  and  see  Dayis  y.  Jenney,  1  Mete.  221.) 

2.  That  it  raises  a  presumption  against  the  paper,  and  requires,  therefore,  some 
explanation  to  render  tne  paper  adraissible.  (Rosa  N.  P.  861,  884 ;  2  Pars,  on  Cootr. 
228;  and  see  2  Dan.  Neg.  In.  814,  874,  Ac;  Mills  y.  Barnes,  11  N.  H.  896;  Low  y. 
Merrill,  Burn.  [Wise.]  186.) 

8.  Tliat  it  raises  such  a  presumption  when  It  is  suspicious,  otherwise  not.  (1 
Whart  £y.  601,  g  629 ;  I  Greenl.  604,  g  664 ;  Welch  y.  Coulbord,  8  Honst  [Del.]  647. 
Compare  Famswortii  y.  Sharp,  4  Sneed  [Tenn.]  65.) 

4.  That  it  is  presumed,  in  the  absence  of  explanation,  to  baye  been  made  before 
deliyery,  and,  therefore,  requires  no  explanation  In  the  first  instance.  (White  y. 
Hass,  8*2  Ala.  470;  Paramour  y.  Lindsey,  63  Mo.  68.)  The  third  rule,  though  some' 
what  yague,  is  the  true  one.  It  is  impossible  to  sustain  the  unqualified  assertion 
that  ayery  alteration  must  raise  a  presumption  eitiier  way,  or  that  there  can  be  ni 


Aa  interlmeatioiiL  or  addition,  in  a  hand  different  from  the 
other  writing  in  the  body  of  the  note  and  from  the  signature,  is 
presnmptivelj  an  alteration,  within  these  rules.  Otherwise  of  the 
mere  use  of  a  different  ink  for  part  of  the  writing.^ 

Alteration,  though  not  appearing  on  inspection,  may  be  shown 
by  extidnsic  evidence ;  and  tnis  throws  the  same  burden  on  the 
party  oflEering  the  instrument,  to  explain  the  alteration.' 

82.  Ilav)  jpUaded,'^ — If  the  action  is  pn  the  instrument  in  its 
original  form,  a  material  alteration  raises  a  question  of  variance  or 
failure  of  proof,  as  well  as  admits  the  objection  that  the  instrument 
has  been  made  void.'  If  the  action  is  on  the  instrument  in  its 
altered  form,  an  answer  admitting  execution,  without  alleging 
the  alteration,  precludes  evidence  of  alteration ;  *  but  under  a  de- 
nial of  execution'  or  a  general  denial,  evidence  that  an  alteration 
was  made  after  delivery  is  admissible.*  Proof  of  the  defendant's 
signature  is  ^?W7na/!awttf  evidence  that  the  whole  body  of  the  note 
written  over  it  is  tne  act  of  the  defendant  (subject  to  the  rules  as 
to  suspicious  alteratio^s  above  stated) ;  but  the  burden  of  proof 
remains  on  the  plaintiff  to  show,  on  the  whole  evideAce>that  the 
note  declared  on  was  the  note  of  the  defendant.^ 

33.  Mode  of  proof  ."l — Alterations  may  be  proved  by  a  wit- 
ness who  saw  the  instrument  prior  to  alteration,  although  not 
present  when  made ; '  and  he  may  testify  that  he  has  no  knowl- 
edge or  recollection  that  the  alteration  existed  when  he  in- 
spected the  instrument ; '  and,  under  the  rules  already  stated,  ex- 
alteration  that  will  not  raf se  a  presnmption  agninst  the  note.  Thus  a  canoellation  of 
the  piloted  word  "  bearer"  and  inseriion  of  "  order  "  in  the  same  hand  and  ink  aa  the 
other  writing,  could  not  ordinarily  ezdude  the  paper  for  want  of  explanation.  On  the 
otlier  hand,  an  iacrease  of  the  amount,  written  over  an  erasure,  and  exceeding  the 
marginal  figures  would  require  explanation  before  the  case  could  go  to  the  Jury. 
Between  such  extremes  there  is  every  variety  of  d^ree ;  and  the  only  safe  g^ide  is 
that  stated  in  the  text.  For  recent  cases,  where  the  particular  kinds  of  alteration  are 
considered,  see,  as  to  altering  Date,  Low  y.  Merrill,  Burn.  (Wise.)  186 ;  Wood  y. 
Steele,  d  Wall.  80;  Time  to  run,  Davis  Y.  Jenney,  1  Mete.  221 ;  Place  of  payment. 
White  y.  Has»,  82  Ala.  470;  Corcoran  y.  Dall,  82  CaL  82;  Meikel  y.  State  Savings 
Bank,  86  Ind.  855 ;  XHiuinishing  the  amount,  Heins  v.  Cargill,  67  Me.  664 ;  Adding 
interest  clause,  Iron  Mountain  Bark  v.  Murd'«ck,  62  Mo.  70;  Precluding  interest  ex- 
cept after  maturity,  Franklin  Ins.  Co.  y.  Courtney  (Ind.  S.  Ct.  1878),  6  Reporter,  712; 
compare  Paramour  v.  Lindsey,  63  Mo.  68;  Alteration  in  clause  "without  defalcation 
or  mscount,"  Hunt  y.  Gray,  85  N.  J.  L.  227;  Inserting  charge  on  separate  estate, 
Taddikeny.  Cantrell,  69  N.  7.  697;  Erasure  from  printed  form,  Corcoran  y.  Dall, 
82  Cal  82 ;  Paramour  y.  Lindsey,  68  Mo.  68. 

For  the  rule  as  to  sealed  instruments,  compare  Little  y.  Hemdon,  10  Wall  81,  and 
cases  cited;  Smith  y.  XT.  S.  2  Id.  281,  and  see  1  Id.  282,  and  Ch.  XLYIII,  pdragraph  7» 

>  Wilson  y.  Harris,  85  Iowa,  607. 

*  Ilerrick  y.  M  ilin.  22  Wend.  888;  Jackson  y.  Osbom,  2  Id.  555. 

'  Contra,  Uirtichman  v.  Budd,  L.  R.  8  Ex.  171,  s.  c.  5  Voak's  £ng.  861. 

*  Smedborgh  y.  Whittlesey,  8  Sandt  Ch.  820. 
»  Rose.  N.  P.  884. 

*  Boomer  y.  Koon,  6  Hun,  646;  Lincoln  y.  Lincoln,  12  Gray,  47. 

*  Simpson  y.  Davis,  119  Mass.  269,  s.  c.  20  Am.  B.  824;  WiUett  y.  Shepard,  84 
Mich.  106. 

*  Ansley  y.  Peterson,  SO  Wise.  653. 

*  Abel  y.  Fitch,  20  Conn.  90,  97. 
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perts  and  those  who  are  acquainted  with  the  handwriting,  may  be 
examined.^  Original  memoranda  or  entries  of  the  transaction  are 
competent  also,  under  rules  already  stated.* 

Ihe  fact  that  the  defendant  was  the  maker  or  indorser  of 
other  paper  having  a  similar  clause  to  the  one  alleged  to  be  an  al- 
teration, is  not  admissible  in  evidence,  for  the  purpose  of  raising 
an  inference  that  the  clause  was  not  an  alteration.^  The  fact 
that  the  party  to  whom  the  alteration  is  imputed,  was  in  embar- 
rassed circumstances,  when  he  negotiated  the  paper,  is  not  com- 
petent as  tending  to  show  that  it  was  altered  by  nim  so  as  to  in- 
crease its  amount  before  negotiation.^  Evidence  that  defendant 
has  paid  interest  on  the  altered  paper,  is  relevant  to  show  con- 
sent.^ Evidence  that  plaintiff  demanded  payment,  is  not  neces- 
sarily a  ratification  of  an  unauthorized'alteration  made  by  a  third 
person.*  A  general  consent  or  authority  to  add  or  alter  may  be 
proved ;  and  it  is  not  material  that  the  maker  was  not  informed 
what  addition  was  made.^ 

34.  Blanks,"] — ^Evidence  that  a  party  to  the  instrument  in- 
trasted  it  to  another,  for  use  as  such,  with  blanks  not  filled,  is 
prima  facie  evidence  of  authority  to  complete  it  by  filling  them, 
out  not  to  vary  or  alter  its  material  terms  by  erasing  what  was 
written  or  printed  as  a  part  thereof,  nor  to  pervert  its  scope  or 
meaning  by  filling  the  blanks  with  stipulations  repugnant  to  what 
was  plainly  and  clearly  expressed  in  the  instrument;^  and  this 
authority  enures  to  successive  holders  who  take  it  with  the  blank 
unfilled ;  •  and  evidence  of  the  blank  and  of  the  filling  of  it,  is 
admissible  under  an  allegation  describing  simply  the  completed 
paper.*^ 

35.  Marks  of  eaficellation,'^ — Lines  cancelling  the  whole  in- 
strument," or  the  stamp  "  Paid,"  "  raise  a  presumption  of  dis- 
charge ;  but  this  may  be  rebutted."    The  presumption  of  discharge 


*  Paragraphs  8  to  17.  If  reliance  is  put  on  the  i»ct  that  a  part  is  in  different  ink 
from  the  rest,  interrogate  a  witness  as  to  the  fact,  so  as  to  have  it  on  the  record. 
See  Hardy  v.  Norton,  66  Barh.  528. 

*  Kennedy  v.  Crandell,  8  Lans.  1 ;  and  p.  822  of  this  vol. 

'  Iron  Mountain  Bank  y.  Murdock,  62  Mo.  70 ;  Parumour  y.  Llndsey,  63  Id.  63. 
Bnt  he  may  be  asked  whether  he  ever  made  any  such  note  whatever.  First  Nnt.  Bank 
of  Plattebnrgh  y.  Heaton,  6  Bupm.  Ct.  (T.  A  C.)  87 ;  Jourden  y.  Boyce,  83  Mich.  302. 

^  Agawam  Bank  y.  Sears,  4  Qray,  95. 

»  Rose.  N.  P.  388. 

*  Laus^nberger  y.  Eroeger,  48  Cal.  147,  s.  o.  17  Am.  R.  418. 

*  Taddiken  y.  Cantrell,  69  N.  Y.  597.    Compare  Davidson  v.  Lanier.  4  Wall.  447. 
^  Angle  y.  North-western  Mntaal  Life  Insurance  Co.  92  U.  S.  (2  Otto),  830;  Ab- 
bott y.  Rose,  62  Me.  194.  8.  c.  16  Am.  R.  427;  lledlich  y.  D(»ll,  54  N.  Y.  234. 

*  Page  y.  Morrel,  8  Abb.  Ct  App.  Dec.  438 ;  and  see  Spitler  y.  James,  82  Ind.  202. 
B.  o.  1  Am.  R.  884,  and  note;  Michigan  Bank  v.  Eldred,  9  WaU.  544;  Davidson  y. 
Lanier,  4  Wall  447. 

>«  Rose  N.  P.  852. 

"  Pitcher  y.  Patrick,  6  Ala.  (1  Stew.  <k  P.)  478. 

"  See  Turner  y.  Bank  of  Fox  Lake,  4  Abb.  Ct.  App.  Dec.  484. 

>*  Same  caaei. 
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arising  from  actual  cancellation  is  not  necessarily  rebntted  by 
evidence  that  the  discharge  was  not  by  payment  or  set-off.* 

36.  Oeneral  rule  as  to  oral  evidence  to  vary,"] — Parol  evi- 
dence of  an  oral  agreement  alleged  to  have  been  made  at  the  time 
of  the  drawing,  making  or  indorsing  of  a  bill  or  note,  cannot  be 

{permitted*  to  vary,  qualify,  or  contradict,  or  to  add  to  or  subtract 
rom  the  absolute  terms  of  the  written  contract,  there  being  no 
fraud,  accident  or  mistake.*  If  a  memorandum  appears  upon  the 
paper  in  such  a  position  as  not  to  be  authenticated  by  the  signa- 
ture, either  party  may  show  parol  facts  as  to  its  being  afiSxed, 
and  if  it  be  snown  that  it  was  affixed  before  delivery,  as  a  part  of 
the  contract,  it  is  part  of  the  note  within  the  above  rule/ 

87.  DcUe.'l — ^If  no  date  is  expressed,  the  date  of  delivery  may 
be  proved  by  parol.  A  date  expressed  •  is  prima  facie  evidence 
of  the  time  of  delivery ;  *  unless  the  admissibiUtv  of  the  instru- 
ment depends  on  its  date.^  If  the  date  is  referred  to  in  the  body 
of  the  contract,  as  fixing  the  time  of  payment,  it  cannot  be  va- 
ried by  parol,®  unless  fraud,  accident  or  mistake  is  shown;*  and 
even  then  evidence  of  error  may  not  be  competent  for  the  pur- 
pose of  showing,  as  against  a  honajide  holder,  that  the  paper  was 
illegal,  as  made  on  Sunday.^ 

38.  Time  ofpaymenf] — ^If  the  time  of  payment  is  expressed," 
or  if  not,  and  the  note  is  therefore  payable  immediately,^  parol 
evidence  that  another  time  of  payment  or  presentment "  was  agreed 
upon  between  the  parties  at  or  before  delivery,  is  not  competent. 
Tne  time  and  mode  cannot  be  varied  by  parol.  Hence  if  pay- 
ment by  installments  is  specified,  a  parol  agreement  that  the  wnole 


»  Gray  y.  Gray,  2  Lana.  173,  bat  aee  4T  N.  Y.  652. 

*  Unleaa  perfurmed  and  accepted.  Bank  of  Lyona  y.  Demmon,  Hill  St  D.  Sapp. 
898. 

»  Forsythe  y.  Kimball.  91  U.  8.  (1  Otto),  291, 294.  Compare  1  Greenl.  Ev.  13  ed. 
822,  note.  But  a  contemporaneous  memorandum  between  the  same  p)irti(*9,  and  not 
merely  collateral  (Webb  y.  Spicer.  18  Q.  B.  894,  affi'g  8  H.  L.  C.  610);  if  shown 
to  be  founded  on  good  consideration  (McManus  y.  Burk,  L.  R.  6  Kx.  66);  is  ad- 
missible for  that  purpose,  whether  on  the  some  or  a  separate  papsr  (Leeds  y.  Lan- 
cashire, 2  Camp.  206;  Bowerbank  y.  Monteiro,  4  Taunt.  844);  and  though  nut  al- 
leged to  be  in  writing  (Young  y.  Austen,  L.  K.  4  C.  P.  663 ;  Corklin^  y.  Mossey, 
L.  R.  8  C.  P.  896);  but  the  allegation  will  not  be  nroyed  un  ess  an  agreement  m 
writing  is  given  in  evidence  in  support  of  it  at  the  tnaL  Young  v.  Austen,  tupra/ 
Abrev  v.  Crux,  L.  R.  6  C.  P.  87;  Rose.  N.  P.  889. 

*  Heywood  v.  Perrln,  10  Pick.  228. 

*  Even  if  only  on  the  stamp,  for  its  cancellation.  Holbrook  y.  N.  J.  Zlno  Co.  67 
N.  Y.  616. 

*  1  Pars,  on  Pr.  N.  4(C  41. 

^  Smith  y.  Shoemaker,  17  Wall.  681 

>  Joseph  y.  Bigelow,  4  Cush.  82,  84.  Shaw,  Cb.  J.  This  case,  so  far  as  it  ex- 
cludes the  evidence  in  connection  with  proof  of  mistake  or  fraud,  goes  too  far. 

*  Breck  v.  Cole,  4  Sandf.  79;  Germania  Bank  y.  Distler,  4  llun,  638. 
i<^  Knox  y.  Clifford,  88  Wise.  661,  s.  c.  20  Am.  R.  28. 

"  Walker  v.  Clay,  21  Ala.  797. 

"  Thompson  v.  Ketcham,  8  Johns.  190. 

>•  BUkemore  v.  Wood,  8  Sneed  (Tenn.)  470« 
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Bhonld  be  due,  on  default  in  one,  cannot  be  proved.^  But  an  error 
in  date  for  payment,  obvious  on  the  face  of  the  paper,  may  be 
corrected  by  parol.*  A  variance  between  the  allegation  and  proof 
as  to  the  time  when  payable,  or  the  length  of  time  to  nm,  even  if 
substantial,  should  be  disregarded  if  defendant  is  not  misled  to 
his  prejudice;*  and  amendment  should  be  allowed,  if  necessary, 
to  identify  the  instrument.  If  the  law  allows  grace,  evidence  of 
a  usage  to  the  contrary  is  not  competent.* 

39.  Amount,'] — The  sum  stated  in  the  body  prima  facie  ffov- 
erns  ; '  and  if  complete  and  unambiguous,  cannot  be  varied  by 
parol,*  even  if  the  marginal  figures  are  different.'^  The  figures 
ID  the  mar^n  serve  to  aid  and  explain  apparent  defects  in  state- 
ments of  tne  amount  in  the  body,  but  if  there  is  no  statement  in 
the  body,  marginal  figures  do  not  supply  the  blank,*  but  only 
limit  the  holder  in  fiSing  it.*  Mistake  in  the  amount  written, 
when  available  as  a  def  ense*  must  be  pleaded.^* 

40.  Medium.'] — For  the  purpose  of  showing  the  medium  of 
pavment,  evidence  of  the  place  where  the  contract  was  made,  and 
subject  to  the  law  of  whicn  it  was  to  be  performed,  is  competent ; 

.  and  if  there  are  several  currencies,  oral  evidence  of  which  was 
intejided  is  competent.^  Otherwise,  an  unambiguous  designation 
cannot  be  qualified  by  oral  evidence  that  a  diSerent  or  depreci- 
ated medium  was  intended,^  unless  fraud  or  mistake  is  shown. 
Proof  of  the  foreign  law  is  not  essential ;  but  the  value,  unless 
established  under  uie  act  of  Congress,^  may  be  shown,  like  the 

1  Bi«own  T.  Wiley,  20  How.  U.  S.  442.  Bnt  the  writing  docs  not  exdncle  oral 
evidence  that  it  was  falsely  read  orer  at  the  time  of  signins,  and  that  the  true  agree- 
ment was  different.  Farmers'  A  Manufacturers'  Bank  v.  Wbiniield,  24  Wend.  419. 
If  there  is  an  ambiguous  character  in  the  instrument,  evidence  of  liow  it  was  read  to 
tne  signer  at  the  time  of  signing  is  competent  (subject,  however,  to  the  rules  as  to 
bona  fide  holders  stated  below) ;  for  in  such  a  case  the  reading  of  the  note  to  the 
maker  is  part  of  the  ret  geeta,    Arthur  v.  Roberts,  60  Barb.  580. 

*  Miller  v.  Cray  ton,  8  Supm.  Ct.  (T.  <&  C.)  860 ;  and  see  18  Conn.  282,  285,  n. 

'  Chapman  ^.  Carolin,  8  Bosw.  456 ;  Page  v.  Bank  of  Alexandria,  7  Wht'at  85 ; 
Sebree  y.  Dorr,  9  Wheat  558.  C<mtnt,  at  common  law,  Trowbridge  y.  Didier,  4 
Buer,  448. 

«  Woodruff  v.  Merchants'  Bank,  25  Wend.  678;  and  see  16  N.  T.  895.  Bnt  com- 
pare Renner  v.  Bank  of  Columbia,  9  Wheat.  581 ;  Bank  of  Washington  Y.  Triplett, 
1  Pet  82. 

*  Norwich  Bank  y.  Hyde,  18  Conn.  282. 

•  Glazoway  v.  Moore,  Harper  (S.  C.)  401 ;  Hall  y.  Mott,  Brayton  (Vt)  79. 

^  Rose.  K.  P.  863,  citing  Sauoderson  Y.  Piper,  5  N.  C.  425;  Wolfolk  Y.  Bank,  do. 
10  Bush  (Ky.),  604. 

"  Norwich  Bank  Y.  Hyde  (aboYe). 

•  Boyd  V.  Brotherson.  10  Wend.  98. 
"  See  Seeley  y.  Engell,  18  N.  Y.  542. 

"  Thus  a  contract  made  in  the  Confederate  States,  during  the  war  of  the  rebellion, 
to  pay  "  dollars,"  may  be  shown  by  parol  evidence  to  mean  Confederate  currency. 
Thorington  y.  Smith,  8  Wall  1;  Donley  v.  Tindall,  82  Tex.  48,  a  a  5  Am.  K.  234. 
But  without  such  evidence  the  legal  presnmpiion  is  that  lawful  money  of  the  United 
States  was  meant  Confederate  Note  Case,  19  Wall.  548.  As  to  what  kind  of  evi> 
dence  of  intention  would  suffice,  see  id.  p.  569. 

*'  Baugh  v.  Ramsey,  4  T.  B.  Monr.  156 ;  Bradley  y.  Anderson,  5  Vt  152. 

"  U.  S.  R.  S.  S§  8564,  8565.  Compare  Mc3ntt  y.  Hoge,  2  Hilt  81 ;  &tran%ghan 
T.  Yomnans,  65  Biu'b.  892. 
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Talne  of  chattels  in  a  distant^  market,  by  the  opinions  of  wit- 
nesses.^ The  conrt  is  not  bonnd  to  take  judicial  notice  of  the 
value  even  of  Canadian  cmrencjy'  unless  fixed  bj  or  under  the  act 
of  Congress.' 

41.  InteregtJ] — If  the  instniment  fixes  the  time  for  paying 
interest, — either  by  specifying  it,  or  by  naming^  no  time,  and  tlius 
in  legal  effect  making  it  payable  only  at  maturity, — oral  evidence 
that  it  was  to  be  paid  previously  or  periodically  is  not  compe- 
tent,^ unless  fraud  or  mistake  is  snown. 

The  court  is  not  bound  to  take  judicial  notice  of  the  rate  of 
interest,  even  in  a  neighboring  country,*  but  may  do  so.  The 
rate  in  another  State  or  nation  is  not  presumed  to  have  the  same 
limits  as  here ;  but  the  foreign  statute  should  be  proved  by  the 
party  relying  on  it.' 

'  42.  Plaoe  of  jpaymenf] — In  the  absence  of  anything  on  the 
paper  to  indicate  or  restrict  the  place  of  payment,  the  presump- 
tion of  law  is  that  it  is  payable  where  dated,  if  dated  at  anyplace; 
otherwise,  where  made  or  delivered.  The  designation  on  tne  note 
cannot  be  varied  by  a  contemporaneous  parol  agreement  fixing  a 
different  place ;  nor  \>j  evidence  of  a  different  residence  of  the  « 
parties.''  A  variance  m  desiffnating  the  particular  place  of  pay- 
ment speciiied  in  the  body  of  the  note  is  to  be  disregarded,  unless 
defendant  has  been  misled.'  Parol  evidence  of  an  agreement 
contemporaneous  with  the  making  of  negotiable  paper,  that  it 
should  oe  payable  at  a  specified  place  not  expressed  in  it,  is  not 
competent.' 

>  Eermott  y.  Ayer,  11  Mieh.  1S1 ;  Comstock  y.  Sn&ith,  20  Mich.  888 ;  pages  807- 
811  of  this  YoL ;  Schmidt  Y.  Uerforth,  5  Bobt.  124. 

*  Kermott  y.  Aver  (aboYe). 

>  McBuU  Y.  Hon^,  8  Hilt.  St ;  U.  S.  R.  S.  §§  8664,  8566. 

*  Koehring  y.  MnenimiDghoff,  61  Mo.  408,  s.  o.  21  Am.  R.  402.  As  to  Yaryinj 
the  rati  of  iSteresfc  by  parol,  compare  Ruhan  y.  Uonsun,  11  Gush.  44;  Shoop  y. 
Clark,  4  Abb.  Ct  App.  Dec.  886. 

*  Kermott  Y.  Ayer,  11  Mich.  181. 

*  Kermott  y.  Ayer,  1 1  Mich.  181.    As  to  the  mode,  see  p.  22  of  this  yoI. 

*  2  Fan.  cm  Vt,  N.  dkc.  883,  888.  Prof.  Parson's  six  rules  (2  Pars,  on  Pr.  N.  do. 
824)  as  to  the  law  of  plaoe  applicable  to  Degotiable  paper  are : 

I.  If  a  bill  or  note  be  payaole  in  a  pariicalnr  place,  it  is  to  be  treated  as  if  made 
there,  withont  reference  to  the  place  at  which  it  is  written,  or  signed,  or  dated. 

II.  If  bY  the  express  terms  of  a  note  or  bill,  or  by  legal  construction  of  iu  terma, 
it  is  payable  especially  io  any  place,  it  is  presumed  that  both  parties  know  this 
fact 

in.  It  is  presomed  that  both  parties  know  the  law  of  the  place  in  which  the  paper 
is  payable;  and 

I Y.  That  both  parties  intend  that  this  law  shall  goYem  the  contract. 

y.  While  this  law  g^Yerns  the  contract  as  to  all  the  rights  and  obli<:^tions  recit- 
ing upon  it,  the  law  of  the  place  in  which  such  a  note  or  bill  is  sued  (the  lex  fort) 
goYerns  the  remedies  upon  the  note  or  bill 

VI.  The  Uz  loci  wfUraeim  depends  not  npon  the  place  where  the  note  or  bill  Is 
made,  drawn  or  dated,  but  upon  the  place  where  it  is  dellYcred  from  drawer  to 
drawee,  from  promisor  to  payee,  from  indorser  to  indorsee.    See  6  Abb.  New  Cas.  76. 

■  Rose  N.  P.  862 ;  Comstock  y.  SaYage,  27  Conn.  184. 

*  Bpecht  Y.  Howard,  16  Wall  666.  Contra,  Brent  y.  Bank  of  Metropolis,  1  Pet 
89,  affi  g  a  Craach  C.  Ct.  68a 
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43.  DefeaBance.l — Oral  evidence  that  defendant  deKvered  tie 
instrument  to  plaintiff,  on  a  present  condition  which  he  refused 
to  perform,  as  distinguished  from  a  future  contingency,  or  the 
future  performance  of  a  condition,  is  competent ;  ^  and  so  it  may 
be  shown  that  he  made  it  as  part  of  an  entire  verbal  contract,  as, 
for  example,  that  it  was  given  for  the  price  of  property  sold,  on  a 
contemporaneous  agreement  that  if  the  property  fell  below  a 
given  measurement,  an  abatement  from  the  note  should  be  made ; 
and  that,  on  measurement,  it  did  so  fall  short ;  ^  or  that  it  was 
made  and  delivered  as  security  only.*  And  a  written  agreement  be- 
tween the  same  parties,  contemporaneous  with  the  instrument, 
may  be  proved  as  part  of  the  res  gestm^  though  it  vary  the  legal 
effect  of  the  instrument.*  But,  effectual  deUvery  or  indorsement* 
not  being  negatived,  parol  evidence  of  an  agreement,  contem- 
poraneous with  the  instrument,  that  it  should  be  void  in  a  certain 
event,  is  inadmissible.*  When,  however,  such  an  agreement  has 
been  executed  bv  the  return  of  the  consideration  to  the  payee,  and 
his  acceptance  thereof,  the  evidence  is  competent  as  introductory 
to  the  latter  facts.'' 

44.  Particular  fund;  Agreement  to  setroff — to  renew."] — 
Upon  the  same  principle  oral  evidence  is  inadmissible  to  show 
that  the  paper  was  to  be  paid  out  of  a  particular  fund  only,*  or 
only  in  tne  contingency  oi  a  fund  being  realized  by  the  maker  • 
or  the  payee  ;  ^*  or  that  before  payment  could  be  required  certain 
collateral  securities  must  be  applied."  Nor  is  it  competent  to 
show  a  contemporaneous  oral  agreement,  that  a  cross  denumd 
should  be  applied  in  reduction  of  the  note,^  as  distinguished  from 

>  Shepard  y.  Hall,  1  Conn.  497 ;  Calhoun  y.  Davis,  2  Jnd.  582.  Thus  St  may  be 
proved  that  a  note  was  delivered  not  as  such,  but  as  a  mere  memorandum  of  a  crfiss 
note  loaned  to  the  maker  (S:»eymour  y.  Cowing,  4  Abb.  Ct  A  pp.  Dec.  200,  206);  bat 
not  that  it  was  ^ven  f<  t  anticipated  services,  on  an  agreement  that  it  should  not  be  pay- 
able if  the  fiervicps  were  not  rendered;  Dale  v.  Pope,  4  Litt.  166;  West  v.  Kelly.  19 
Ala.  853 ;  or  for  the  price  of  goods  to  be  returned  if  not  satisfactory.  Allen  v.  Fur- 
bish, 4  Gray,  604.  (Conira^  Folger  v.  Donsman,  87  Wise.  61 9. J  Nor  even  that  it  was 
given  for  a  disputed  demand  on  an  agreement  to  surrender  it,  in  case  a  receipt  could 
not  be  found ;  IBrown  v.  Hull,  1  Den.  400 ;  or  for  a  release,  by  the  payee,  of  his  in- 
terest in  an  estate,  with  an  agreement  that,  if  the  interests  of  the  other  heirs  could 
not  be  obudoed,  both  the  note  and  release  should  be  void.  Ely  v.  Sjlborn,  6  Deo. 
fil4 

*  Carter  v.  Hamilton,  Seld.  Notes,  No.  6,  80,  rev*g  11  Barb.  147;  Lewis  v.  Gray, 
1  Mass.  297,  1  Greenl  Ev.  §  284a,  and  cases  cited.  Contra,  MiUor  v.  White,  7 
Blackf.  491. 

*  Agawam  Bank  v.  Strever,  18  N.  T.  602 ;  Moses  v.  Mi^rgatroid,  1  Johns.  Ch.  119, 
Contra,  Walker  v.  Crawford,  {)6  111.  444,  s.  a  8  Am.  R.  701. 

*  Ropers  V.  Broadnax,  27  Tex.  238. 

*  Skinner  v.  Church,  86  Iowa,  91. 

*  Payne  v.  Ladue,  1  Hill,  116. 

^  Bank  of  Lyons  v.  Demmon,  Hill  St  D.  Supp.  898,  and  cases  cited. 
«  Gridloy  v.  Dole,  4  N.  Y.  486 ;  Adams  v.  Wilson,  12  Mete.  138. 

*  Underwood  v  Simmons,  12  Mete.  275. 

*<*  Currier  y.  Hale,  8  Allen,  47.    As  to  the  rule  when  the  note  refers  to  the  fbnd, 
see  Scars  v.  Wright,  24  Me.  278. 
"  Abrey  v.  Crux,  L.  R.  5  C.  P.  87. 
"  Eaves  v.  Henderson,  17  Wend.  190;  St  Louis  Ina.  Co.  v.  Homer,  9  Meto.  89L 
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a  rednction  bj  a  failure  of  consideration;^  nor  that  the  paper 
shoald  be  renewed,  in  whole  *  or  in  part,*  at  maturity. 

45.  Subsequent  modification^] — A  subsequent  modification  of 
the  terms,  founded  on  sufficient  consideration,  may  be  proved,  as 
between  the  parties  bound  thereby,  if  alleged  in  pleading,  other- 
wise not/  It  in  writing,  parol  evidence  of  qualifications  of  it  is 
not  competent.' 

46.  Indorsement.'] — The  mode  of  proving  indorsement  is  the 
same  as  that  of  other  signatures.  Tne  use  of  initials  or  other 
writing  or  characters,  may  be  shown  by  parol  to  have  been 
made  as  an  indorsement.^  indorsement  in  the  hand  of  the  maker 
may  be  sustained  by  parol  authority  from  the  payee,''^  or  by  recog- 
nition or  holding  out.^  Evidence  that  a  lost  note  was  acquired 
by  purchase  or  in  payment  for  property,  raises  no  presumption 
that  it  was  indorsea  by  the  transferrer.'  There  is  a  legal  but  not 
conclusive  presumption  that  an  undated  indorsement  was  made 
before  the  paper  became  due ;  *•  which  is  allowed  for  the  sake  of 
the  negotiable  character  of  paper ;  but  if  the  time  is  material  to 
plaintiff,  in  any  other  respect  than  this,  the  burden  of  proof  is  on 
him  to  show  the  time."  The  presumption  may  be  rebutted  by 
any  competent  evidence  that  the  paper  remained  the  property  of 
the  payee  after  its  maturity ;  ^'  but  the  declarations  ana  admissions 
of  tne  payee,  indorser,  or  other  holder,  are  not  competent  for  this 
purpose  against  the  subsequent  holder,^  unless  part  of  the  res 
gestm  of  an  act  properly  in  evidence.  Even  where  it  appears  that 
the  indorsement  was  for  accommodation,  the  transferee  may  rely 
on  the  prima  facie  presumption  that  it  was  made  before  negotia- 
tion to  nim.** 

A  valuable  consideration  for  an  indorsement  is  presumed ; 
and  it  is  incumbent  upon  the  other  party  to  show  the  real  consid- 
eration, if  inade<juate.*'  If  the  indorsement  is  relied  on  merely 
as  a  transfer  of  title,  evidence  that  there  was  no  consideration  is 
not,  by  itself,  relevant." 

»  Smith  T.  Carter,  25  Wise.  283. 

*  Burze  y.  Dishman,  5  Black!  272;  OcMngton  y.  Law,  66  Me.  651;  Anspaeh  y. 
Bast,  62  Fonn.  St  866. 

'  Barton  y.  Wilkins,  1  Miss.  73 ;  Dawson  y.  Bank  of  111.  6  HL  66.    But  nn  Agree- 
ment to  renew,  indorsed,  (hough  nnsiq^ned,  may  be  yalid.    Fljnn  y.  Madd,  27  111.  823. 

*  Newell  y.  Salmons,  22  barb.  647. 

*  Alston  y.  Wingfield,  63  Geo.  18. 

*  Merchants'  Bank  y.  Spicer,  6  Wend.  443 ;  Brown  y.  Butchers,  <bc.  Bank,  6  Hill, 
448. 

'  Turnbull  y.  Trout,  1  Hall,  386. 

*  Weed  y.  Carpenter.  10  Wend.  403, 

*  Woods  y.  Gassett,  11  N.  H.  442. 

"  Rose.  N.  P.  381 ;  2  Pari,  on  Pr.  N.  Ac.  10. 

"  Pars,  on  Pr.  N.  <kc.  10;  Solomon  y.  Holt,  8  E.  D.  Smith,  189. 

"Id. 

"  Page  12  of  this  yol     Contra,  2  Para,  on  Pr.  N.  Ac.  10. 

>«  See  Michigan  Bank  y.  Eldred.  9  Wall,  644,  and  cases  cited. 

"  Riddle  y.  Mandeyille,  6  Cranch,  322. 

1*  See  Chapter  L    City  Bank  of  N.  H.  y.  Perkina,  29  K.  Y.  654,  aflfg  4  Boaw.  42a 
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47.  Oral  evidence  to  vary  an  indorsemenf] — The  law  iWDg^ 
nizes  five  principal  objects  for  which  indorsemefit  may  be  made, 
which  are  distinct  from,  and  often  inconsistent  with,  each  other. 
These  objects  (the  first  two  of  which  are  often  conjoined  in  one 
indorsement)  are :  1.  To  show  that  the  indorser  transfers  the  legal 
title ;  2.  To  show  that  he  aoknowledffes  his  liability,  in  case  of 
dishonor  and  notice,  according  to  the  law  merchant;  8.  To  show 
that  one  who  may  have  not  had  nor  transferred  title,  lends  his 
credit  to  the  paper  on  the  like  condition ;  4.  To  show  that  the  in- 
dorser constitutes  the  transferee  his  agent  for  collection ;  5.  To 
show  payment  received.  In  the  absence  of  extrinsic  evidence, 
there  is  a  legal  presumption  that  an  indorsement  was  in- 
tended for  the  first  two  purposes  and  those  only.  He  who 
relies  on  either  purpose  alone  or  on  either  of  the  other 
two,  to  characterize  the  act,  must  show  that  such  was  the 
object ;  and  the  question  whether  oral  evidence  is  competent 
for  this  purpose  is  much  contested.  Two  very  different  rules 
are  invoked  to  exclude  such  evidence ; — one  that  it  is  oral  evi- 
dence to  vary  a  writing, — the  other  that  subsequent  transferees 
in  good  faith,  &c.,  have  a  right  to  rely  on  the  legal  presump- 
tions of  intent  to  transfer  and  oecome  liable.  Ihe  better  opinion 
is  that  the  rule  against  oral  evidence  to  vary  a  writing,  does  not 
exclude  such  eviaence  for  the  purpose  of  showing  what  the  ob- 
ject and  consequent  legal  character  of  the  contract  was;^  but 
when  its  legal  character  has  been  ascertained,  evidence  of  a  con- 
temporaneous oral  agreement  is  not  competent  to  vary  the  1^^ 
consequences  or  measure  of  its  effect.  let  the  rule  protecting 
transferees  in  good  faith,  &c.,  does  exclude  all  extrinsic  evidence, 
whether  oral  or  written,  when  offered  to  deprive  them  of  the 
^ect  of  the  legal  presumptions  above  stated. 

Hence,  except  as  against  a  transferee  in  good  faith,  <S:c.,  oral 
evidence  is  admissible  to  show  that  the  object  was  not  to  assume 
the  liability  of  an  indorser,  but  only  to  transfer  title,  on  a  sale  of 
the  note,'  or  upon  a  special  trust,  such  as  to  enable  the  indorsee 
to  collect  it  as  agent  for  the  indorser,*  or  to  transfer  it  in  payinent 
of  a  debt,*  or  to  show,  as  between  successive  indorsers,  that  they 
were  sureties,  and  what  was  their  relative  liability  to  each  other,* 


*  The  contract  between  indorser  and  indorsee  does  not  consist  ezclnsiTely  of  the 
writing  popularly  called  an  indorsement.  The  contract  consists  portly  of  the  writ- 
ten inuirtrsemcnty  portly  of  tlie  deliyery  of  the  bill  to  the  indorsee,  and  may  also  conb- 
sistpnrtly , of  the  mutual  understanding  and  intention  with  which  the  delivery  was 
made  by  the  indorser  and  received  by  the  indorsee.  That  intention  may  bo  col- 
lected from  the  words  of  the  parties  to  the  oontract,  either  spoken  or  written,  ft*om 
the  nsag^  of  the  place,  or  of  the  trade  from  the  course  of  dealing  between  the  parties 
or  from  their  relative  situation.  Bruce  v.  Wright,  6  Supm.  Ct  (T.  dt  C.)  81 ;  Castriqno 
V.  Bnttigiefi^,  10  Moore  P.  G.  94,  and  cases  cited ;  Byles  on  B.  147 ;  Ko.«s  v.  Espy,  66 

^  Penn.  St  481,  s.  o  6  Am.  R.  894,  and  cases  dted;  Rey  v.  Simpson,  22  How.  u,  S. 
*  841.     Contra,  I  Dan.  on  Neg.  Inst.  682. 

<  Bruce  v.  Wright  (above);  or  as  agent^  Ehrell  v.  Dodge,  88  Barb.  886, 

•Sweeny  v.  Easter,  1  Wall.  166. 

*  Davis  V.  Brown,  94  U.  S.  (4  Otto),  428. 

*  Phillips  V.  Preston,  6  How.  U.  a  278,  and  see  p.  267  of  this  vol 
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or  whetlier  the  words  "  without  recourse  "  qualify  the  preceding 
or  following  name,^  or  to  show  that  the  indorsement  was  made 
only  to  be  used  as  evidence  of  payment  of  the  instrument.' 

But  even  between  the  immeoiate  parties  to  the  indorsement^ 
parol  evidence  is  not  admissible  to  show  a  contemporan^us  agree- 
ment that  in  consideration  of  the  indorser's  omitting  to  qualify 
his  indorsement  with  the  words  "  without  recourse,"  the  plaintiff 
would  hold  him  harmless  from  all  liability,*  nor  that  the  mdorser 
would  be  liable  without  demand  or  notice.*  The  rule  that  to  this 
extent  an  indorsement  cannot  be  varied  by  parol,  is  a  rule  of  evi- 
dence, and  does  not  go  to  the  validity  of  the  contract.  Hence  the 
law  of  the  forum  applies.* 

To  establish  joint  liability  of  consecutive  indorsers,  there 
must  be  independent  proof  of  contemporaneous  execution,'  unless, 
perhaps,  where  they  are  the  partners  in  the  firm  to  whose  order 
the  paper  was  payable.^ 

The  qualifying  agreement  should  be  pleaded;'  it  may,  how- 
ever, be  available  under  a  denial  of  indorsmg.' 

48.  Indorsement  as  a  traruffer  of  title.'] — The  object  of  the 
statute  ^  is  that  before  an  indorsee  can  recover,  in  his  own  name, 
the  contents  of  an  instrument  payable  to  order,  he  shall  show 
that  he  has  acquired  a  property  in  it,  by  a  transfer  from  those 
who  were  the  original  payees."  The  statute  is  satisfied  by  an  in- 
dorsement by  the  real  payees ;  and  parol  evidence  is  competent  to 
show  that  an  indorsement  which,  on  its  face  does  not  appear  to 
represent  the  payees,  legally  does  so." 

The  fact  that  two  persons,  not  partners,  are  joint  payees  or 
indorsees,  is  no  evidence  of  authority  in  one  to  indorse  the  name 
of  the  other.® 

>  Fitchbnr^  Bank  r.  Greenwood.  2  AUen,  4S4. 

'  Morris  v.  Fnurot,  21  Ohio  St.  155,  s.  o.  8  Am.  R.  46. 

•  Dale  T.  Year,  88  Ct  IB,  8.  o,  9  Am.  R.  858. 

^Bank  of  Albion  v.  Smith,  27  Barb.  489;  Tebbetts  v.  Plckerlni*,  6  Cush.  88; 
Barry  y.  Morse,  8  N.  H.  182.  Conira,  1  Dan.  §  717.  Bat  a  subsequent  waiver  by 
parol  may  be  shown.  See  pnriigpraph  45 ;  and  perhaps  an  express  authority  to  over- 
write a  guaranty  might  be  shown.     Cottrell  v.  Conklin,  4  Dner,  46. 

•  Downer  v.  Chesebrongh,  86  Conn.  89.  s.  o.  4  Am.  R.  29. 

•  Wetherwax  t.  Payne,  2  Mich.  556;  Rothschild  v.  Grlx,  81  Id.  150. 
^  Bell  V.  Massey,  14  La.  Ann.  831. 

•  See  Meador  v.  The  Dollar  Saving  Bank,  56  Geo.  605. 

•  Marston  v.  Allen,  8  M.  d;  W.  508 ;  Koac.  N.  P.  860;  Denton  v.  Peters,  L.  R.  6  Q. 
B.  475. 

"  1  N.  Y.  R.  9.  768,  g  4,  same  stat  8  A  4  Anne,  c.  9. 

»  Pease  v.  Dwight,  6  How.  U.  S.  198. 

'^  Id.  Thus  parol  evidence  U  admissible  to  show  that  the  apparent  payee  is  dead, 
and  that  the  indorser  is  his  admioistrator  (see  2  Pars,  on  Pr.  N.  5);  that  on  individual 
name  indorsed  in  place  of  a  firm  name  of  payees,  whr  the  name  habitnally  used  by 
the  firin  for  their  indorsements.  South  Carolina  Bank  v.  Case,  8  Barnw.  &  C.  486. 
That  a  name  of  a  payee,  whose  indorsement  is  apparently  necessary  and  is  lacking, 
was  put  or  left  in  as  payee  by  mistake,  so  as  to  entitle  an  indorsee  of  the  true  payee 
to  recover  as  indorsee,  actually,  though  not  apparently,  of  the  whole  interest.  Pease 
V.  Dwight  (above). 

'>  Wood  V.  Wood,  1  Harr.  (N.  J.^  428 ;  8  Pars,  on  Pr.  N.  Ac.  4,  and  see  p.  189,  of 
this  voL     Contra,  Snelling  t.  Boya,  5  Monr.  178. 
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49.  Demand.'] — Though  the  instrument  be  payable  on  demand, 
it  is  not  necessary,  except  as  against  drawer  or  indorser,  to  prove 
a  demand,^  even  though  allegea.^ 

60.  Non-payment'] — ^Plaintiff's  possession  of  the  paper  is  BV&r 
cient  2}rima  facie  evidence  of  breach  by  non-payment.' 

51.  Indorsements  o^  payment j  c&c] — The  holder  producing 
the  instrument  from  his  own  custody,  puts  it  in  evidence  subject 
to  the  disadvantage  of  whatever  indorsements  in  reduction  of  it 
appear  upon  it.*  As  against  him  such  indorsements  need  no 
further  proof  than  their  appearance.  They  are  not  evidence  in 
his  favor,  against  others,  without  some  eviaence  of  handwriting, 
signature,  or  other  assent.  ITiey  are  evidence  against  him,  unless 
explained.     Such  an    indorsement,  if  dated,  is    presumed  (as 

r'nst  the  holder  who  puts  it  in  evidence)  to  have  been  made  at 
time  of  its  date,  ana,  unless  otherwise  expressed,  will  be  un- 
derstood to  indicate  a  transaction  had  at  that  time.  If  not  dated, 
it  is  not  presumed  to  have  been  made  at  or  before  delivery,  with- 
out extrinsic  evidence  to  that  effect.  Such  indorsements  are  not, 
however,  conclusive.*^ 

52.  Competency  of  a  jparty  to  the  instrument  to  impeach  it 
The  New  lork  liule,] — The  better  opinion  is  that  parties  to  ne- 
gotiable paper  are  equally  competent  as  any  other  witnesses  to 
testify  to  any  facts  impeaching  its  validity .• 

53.  —  the  United  States*  Court  rule.] — In  the  Supreme  Court 
of  the  United  States,  and  in  some  of  the  State  courts,  it  is  held, 
on  the  contrary,  that  a  person  who  has  placed  his  name  on  a  nego- 

»  Ffllrchild  v.  Offdenebiirg,  Clayton  <fe  Rome  R.  R.  Co.  16  N.  Y.  SS7. 

*  Hnrnham  t.  Alleo,  I  Gray,  496. 

'  Howell  y.  Van  Sicklon,  6  Hud,  115.  It  is  often  said  that  plaintiff  need  not 
prove  non-payment ;  but  this  is  becnuse  his  possession  raises  a  sufficient  presump- 
tion of  non-payment.  In  an  action  by  the  payee^s  administrator  against  the  maker, 
the  presumption  of  discbnrge  aridng  from  the  maker's  possession  of  the  note  is  not 
rebutted  by  the  mere  fact  of  the  payee's  death.  The  question  is  for  the  jury.  Larre- 
more  v.  Wells,  29  Ohio  St.  13.  Compare  Grey  y.  Grey,  47  N.  Y.  662,  In  Powell  y. 
Swan,  6  Dana,  1.  it  was  held,  in  a  peculiar  case,  that  the  fact  tbat  a  note,  with  the  sig- 
nature of  the  promisor  torn  off,  remains  in  the  possession  of  the  promisee,  repels  the 
presumption  of  payment. 

*  Morris  y.  Morris,  6  Mich.  171, 180;  Thompson  y.  Blanchard,  2  Iowa,  44,  48; 
Greenough  y.  Taylor,  17  Ul.  602.  {Cofdra,  of  full  payment,  Kay  y.  Bell.  24  Ul.  444, 
not  well  considered.)  Even  if  the  indorsements  have  been  eraaed.  Carsuny.  Dun- 
can, 1  Greene  (Iowa).  466;  Graves  y.  Moore,  7  T.  B.  Monr.  841. 

»  Kingman  y.  Tirrell,  11  Allen,  97. 

*  This  is  the  general  rule  administered  now  in  Englaiidf  Jordain  y.  Lsshbroolc,  7 
T.  R.  601;  and  in  Alabama,  GriflRng  y.  Harris,  9  Port.  226  ;  ConneclinU^  Jackson  y. 
Packer,  18  Conn.  842;  Georgia,  Slack  y.  Moss,  Dud.  161;  Kentucky,  Gorham  y.  Car- 
roll, 3  Litt.  221 ;  M<une  (in  a  yery  qualified  form),  Abbott  y.  Hose,  62  Me.  104,  s.  c. 
1 6  Am.  R.  427 ;  compare  Deering  y,  Sawtel,  4  GreenL  1 91 ;  Maryland^  Rinag^old  y. 
Tyson,  3  Harr.  A  J.  172;  Michigan,  Orr  y.  Lacey,  2  Doug.  230;  jViwourt,  Bank  of 
Mo.  y.  Hull,  7  Mo.  278;  St.  John  y.  McConnell,  19  Id.  88;  New  Hampshire,  Haines 
V.  Dennett,  11  N.  H.  180;  New  Jersey,  Freeman  y.  Britton,  2  Harr.  191;  New  York, 
Williams  v.  "Walbridge,  3  Wend.  416 ;  North  Carolma,  Guy  y.  Hull.  3  Murph.  160; 
South  Carolina,  Knight  y.  Packard,  8  MrPord.  71 ;  Texas,  Parsons  y.  Phipps.  4  Tex. 
«41 ;  VtrmotU,  Pecker  y.  Sawyer,  24  Vt  45;  Virginia,  Taylor  v.  Beet  8  Rand. 
816. 
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liable  paper,  as  a  party  to  it,  is  not  afterward,  in  a  suit  on  such 
security,  competent  as  a  witness  to  prove  any  fact  existing  at  the 
time  of  his  accrediting  the  paper,  which  would  tend  to  impeach 
or  invalidate  it.* 

Where  this  rule  is  recognized,  it  is  generallv  restricted  so  as 
not  to  apply  except  to  negotiable  paper  mdorsea  and  put  into  cir- 
culation in  the  usual  course  of  busmess,  before  maturity  or  dis- 
honor,' nor  to  apply  between  original  parties  or  those  affected  with 
notice  of  their  equities,*  nor  to  exclude  testimony  to  a  fact  subse- 
quent to  the  act  by  which  the  witness  gave  credit  to  the  paper,*  or 
to  a  fact  not  impairing  the  validity  of  the  paper,  but  consistent  with 
its  terms,'  nor  to  apply  to  one  who  indorsed  "  without  recourse."  * 

54r.  Admissions  and  declarations.'] — The  admissions  and  dec- 
larations of  a  party  sought  to  be  charged  are,  in  general,  compe- 
tent against  himself,''  whether  made  to  the  plaintiff  or  a  stranger; 
but  not  competent  in  his  own  favor,  unless  connected  with  the 
party  against  whom  they  are  adduced,  or  part  of  the  res  gesim  of 
an  act  properly  in  evidence.' 

The  admissions  and  declarations  of  a  former  holder  of  the  in- 
strument are  not  competent  against  a  subsequent  holder  if  made 
after  he  parted  with  his  title  to  the  instrument.^    If  made  before 


^  Sweeny  t.  Easter,  I  WaU.  166.  The  reason  assigned  for  this  mle  sufficiently  indi- 
cates its  unsoundness,  viz.,  that  it  is  against  good  morals  and  public  policy  to  permit  a 
person  who  has  thus  aided  in  giving  currency  and  circulation  to  sucn  paper  to  testify 
to  facts  which  would  render  such  paper  roid,  after  he  has  thus  imposed  it  upon  the 
public  08  valid,  with  all  the  sanction  which  liis  name  will  give  it.  This  is  a  good 
reason  for  holding  him,  as  a  party  to  the  action,  estopped  from  alleging  or  proving 
such  a  fdct ;  but  it  is  not  a  reason  for  dlencing  him  as  a  witness,  if  the  law  allows 
the  f-ict  to  bo  alleged  and  proved,  and  it  rests  within  his  knowledge. 

Nevertlieless  the  rule  has  been  recoenixed  not  only  in  earlier  English  cojies  now 
overruled,  and  in  the  Supreme  C^mri  of  the  United  Statea,  Sweeny  v.  Easter  (above); 
but  also  in  lUinoin^  Dewey  v.  Worriner,  71  HI.  198,  s.  c.  22  Am.  U.  91 ;  Iowa,  Strang 
V.  Wilson,  1  Morris,  84;  Zouinayia,  Bhamburgh  v.  Commagere,  6  Martin  (La.),  9; 
Maine,  JDeering  v.  Sawtel,  4  Greenl.  191  ;  but  compare  Abbott  v.  Rose,  62  Me.  194, 
S.C.  16  Am.  K.  427;  i/lorMocAvt^^,  Thayer  v.  Grossman,  1  Mete.  416;  Miamanppi, 
Drake  ^.  Henly.  Walk.  641 ;  Fennaylvania,  Gaul  v.  Willis,  26  Penn.  St.  2B9;  Parke  v. 
Smith.  4  Watts  <k  S.  287 ;  OMo,  Treon  v.  Brown,  14  Ohio,  482 ;  Tenne^^see,  Smithwiok 
V.  Anderson,  2  Swan.  578. 

*  Parke  v.  Smith,  4  Watts  A  S.  287 ;  Rohrer  v.  Morninntar,  18  Ohio,  679 ;  Smith- 
wick  V.  Anderson,  2  Swan.  678 ;  Thayer  v.  Grossman,  1  Mete  416. 

>  Eastwood  V.  Greecy.  1  Mac  A.  282 ;  Bubier  v.  Pulsifer.  4  Gray,  692.  Thus  the 
witness  may  testify  to  facts  showing  that  the  objector  was  not  a  bona  fide  holder. 
Id. 

^  Such  as  omission  to  give  notice  of  dishonor  to  charge  the  indorser,  Drake  v. 
nenly.  Walk.  (Miss.)  541 ;  or  an  alteration,  Haines  v. Dennett,  11  N.  H.  180 ;  Sham- 
borgn  V.  G<>mmaeere,  6  Marl  (La.)  9. 

•Sweeny  v.  Easter,  1  WalL  174. 

«  2  Pars,  on  Pp.  N.  A  B.  470. 

^  As  to  admissions  where  there  is  a  joint  or  a  several  liability,  see  p.  183  of  this 
vol. 

*  As  to  what  constitutes  part  of  the  ret  geda,  compare  Osbom  v.  Bobbins,  87  BarK 
482.  reVd  in  86  N.  T.  866;  Dexter  v.  Qemens,  17  Pick.  175. 

*  City  Bank  of  Brooklyn  v.  McGhesney,  20  N.  Y.  240.  But  they  may  be  made 
competent  by  showing  that  he  acted  as  agent  for  the  subsequent  holder,  see  Laaoey 
y.  Oiiurk,  8  Hun,  575,  affi*d  in  64  N.  T,  209. 

St 
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that,  they  arc  not  competent  against  a  transferee  for  valne,  eveii 
after  dishonor,^  unless  his  interest  is  legally  identical  with  that 
of  the  declarant,'  or  he  took  with  actual  notice  of  the  facts.^  The 
fact  that  the  declarant  had  possession  of  the  instrument  at  the 
time  of  making  declarations  and  admissions  is  not  alone  sufficient 
to  render  such  statements  competent  against  the  one  who  was 
then  the  owner.* 

55.  Foreign  law.'\ — Matters  bearing  upon  the  execution,  the 
interpretation,  and  tne  validity  of  the  contract,  are  generally  to 
be  determined  by  the  law  oi  the  place  where  it  was  made;' 
matters  connected  with  its  performance  by  the  law  of  the  place 
for  performance ;  •  and  matters  respecting  the  remedy,  including 
questions  of  the  admissibility  of  eyidence,*^  upon  the  law  of  the 
forum.® 

The  law  merchant  is  presumed  by  the  court,  in  the  absence  of 
evidence  to  the  contrary,  to  be  the  same  beyond  as  within  its 
jurisdiction.*  But  that  law  cannot  override  the  local  laws  and 
legalized  commercial  usages  of  any  State  which  sees  fit  to  alter 
it.^  Such  law  of  a  foreign  State,  if  different  from  our  own,  must 
be  proved  as  any  other  fact,  in  the  modes  allowed  by  law.^^  The 
court  need  not  notice  the  foreign  local  law  judicially  without  such 
proof.^ 

II.  AonoN  BY  Pateb  (ob  oeioinal  "beaker'')  against  Maker. 

56.  Plaintiff^s  case.'] — In  addition  to  general  rules  already 
stated,  it  is  only  necessary  to  add  that  a  due  bill,"  or  a  draft 
drawn  by  one  officer  or  a^nt  on  another  officer  or  a^ent  of  the 
same  principal,^^  is  admissible  under  an  allegation  of  a  promis- 
sory note. 

The  payee  need  not  prove  indorsements  on  the  back  of  the 
instrument.  His  possession  of  the  instrument  is  prima  ^acis 
(but  not  conclusive)  evidence  of  his  title,^*even  thougii  it  have  his 

*  Jermain  v.  Worth,  5  Den.  842,  rev'd  on  another  point  in  6  N.  Y.  276.  Oiherwiae 
of  actual  traneactions  as  distioguished  from  loose  oral  declarations.    Id. 

<  The  rule  stated  in  the  text  is  the  New  York  Rule.    Paige  v.  Cagwin,  1  Hill,  86 1. 
For  contrary  rules,  see  p.  12  of  this  yoL 
>  Roe  v.  Jerome,  18  Conn.  188,  162. 

*  Scott  y.  IStcyenson,  8  Hun,  852,  s.  o.  6  Snpm.  Ot  (T.  <b  0.)  852. 

*  Scadder  y.  Union  National  Bank,  91  U.  S.  (1  Otto),  406  (iind  see  Tilden  y.  Blair, 
21  Wall.  241 ;  Wayne  Co.  Bank  y.  Low,  6  Ahb.  New  Cas.  76  and  cases  cited)^ 

•Id. 

f  Dcwner  y.  Chesebrough,  86  Ct.  89. 

*  Scudder  y.  Union  National  Bank  (nboye).    See  page  411,  n.  7. 

*  See  Losyenworth  y.  Brockway,  2  HiU,  201 ;  compare  DoUfiis  y.  Frosch,  1  Den. 
867. 

»•  2  Pars,  on  Pr.  N.  Ac  817. 
11  See  pp.  22  and  23  of  this  yoL 
1*  Donegan  y.  Wood,  49  Ala.  242,  s.  o.  20  Am.  R.  276. 
"  Kimball  v.  Huntington,  10  Wend.  676. 

"  Fairchild  y.  Ogdpnsbuiwh.  Clayton  <fe  Rome  R.  R.  Co.  15  N.  T.  887. 
1*  For  the  rule  in  cases  of  partnership,  neo  p.  224 ;  end  for  eyidence  of  transfers 
among  them  before  suit^  Whitlock  y.  Mcl^ocknie,  1  B;>8W.  427. 
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indorsement  npon  it.^  Bat  if  there  are  suspicious  circumstances, 
he  may  be  put  to  further  proof.*  If  it  appear  that  he  inserted 
his  own  name  as  payee,  in  a  blank  left  in  a  note  payable  to  order, 
he  must  adduce  eyidence  that  he  was  intended  as  payee,  or  au- 
thorized to  insert  his  name.*  If  it  appear  that  there  are  two  persons 
of  the  payee's  name,  plaintiff's  possession  is  some  evidence  that 
he  is  the  one  intended,^  but  it  is  best  to  be  prepared  with  other 
evidence.  Defendant's  possession  of  the  note,'  even  thouo;h  it  be 
canceled,*  is  not  conclusive  evidence  against  plaintiff's  right  to 
recover.  If  it  appaar  that  plaintiff  had  at  one  time  transferred 
the  note  to  a  thira  person,  evidence  of  a  re-assignment,^  or  that 
the  transfer  was  without  consideration,  and  merely  for  a  tem- 
porary purpose  which  had  failed, — such  as  to  enable  him  to  bring 
an  action,  which  has  been  discontinued, — ^is  admissible.^ 

III.   AcnON  AGAINST  AoOEPTOB. 

57.  Acceptance.'] — Against  the  acceptor,  his  acceptance  must 
be  proved,  if  in  issue ;  which  is  done  bv  producing  tlie  bill,  with 
evidence  of  his  handwriting.  This  raises  a  presumption  of  ac- 
ceptance within  due  time  and  according  to  the  course  of  busi- 
ness.* If  the  words  do  not  necessarily  import  acceptance,  although 
such  as  to  be  sufficient  if  unexplained,  parol  evidence  is  compe- 
tent to  show  the  circumstances  under  which  they  were  written, 
and  accompanying  declarations  which  are  not  necessarily  incon- 
sistent with  the  writing.^  At  common  law,  a  parol  acceptance 
may  be  proved  either  by  a  promise  to  pay  or  to  accept  an  existing 
bill,*^  or  by  a  promise  to  accept  a  future  bill  coupled  with  evidence 
that  the  bill  was  taken  on  the  faith  of  the  promise.^ 

Under  the  statute,  a  writing,  siraed,  or  at  least  signature,^' 
must  be  shown,^^  in  the  case  of  any  bill  accepted  and  to  be  paid 
in  this  State." 

1  Mottram  y.  Mills,  1  Sandl  87. 

•  Grant  v.  Vaoyhan,  8  Burr.  1627. 

'  Crntchly  r.  Mann»  6  Taunt  629.    Bat  see  paragraph  84. 

•  Sweeting  y.  Fowler,  1  Stark.  106;  Stebbing  v.  Spicer,  8  C.  B.  827. 

•  Oarlock  r.  Gaortner,  7  Wend.  198. 

•  Grey  v.  Grey,  47  N.  Y.  562,  rev'g  2  Laos.  178. 

•  Smith  T.  Childress,  27  Ark.  828;  s.  p.  Washoe  r.  HibemiaFire  Ins.  Co.  7  Han,  76. 

•  Hatters'  Bank  r.  Philips,  88  N.  Y.  128. 

•  Rose.  N.  P.  866,  ciiini?  Roberta  v.  Betbell,  12  C.  B.  778. 

'^  So  held  where  the  indorsement  was :  **  I  take  notice  of  the  abore."  Cook  t. 
Baldwin,  120  Mass.  817,  s.  o.  21  Am.  R.  517.  When  from  the  position  of  names  in 
the  paper  it  is  nncertiin  which  is  drawer  and  which  is  acceptor,  parol  evidence  may 
be  c^vcn  la  an  action  by  the  payee,  to  show  the  intention  of  the  parties.  Walton  T. 
WUlinms,  44  Ala.  N.  S.  848;  and  see  Draiff  y.  Lord  Parker,  L.  R.  5  Eg.  181. 

"  Edson  T.  Fuller,  22  N.  H.  (8  Fost)  189;  Bank  of  Michigan  r.  Ely,  17  Wend. 
611,  per  Nblson,  Ch.  J. 

"  Ontario  Bank  r.  Worthlngton,  12  Wend.  698. 

"  Spear  v.  Pratt,  2  Hill,  68:{.    See  Walker  y.  Bank  of  State  of  N.  Y.  9  N.  Y.  684. 

>«  1  N.  Y.  R.  8.  768.  §  6  (2  R.  S.  6fch  ed.  1160);  BUkiston  v.  Dudley,  6  Dner,  876. 
Otherwise  of  an  order  operating  as  an  assignment.    Morton  y.  Naylor,  1  HiU,  684 ; ; 
compare  Laff  v.  Pope,  6  Id.  417. 

»  N.  Y.  Ac  Bank  y.  Gibson,  6  Dqer,  588. . 
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One  snin^  on  a  conditional  acceptance  mnBt  show  performance 
of  the  condition.^ 

58.  Other  facts.'] — Acceptance  being  prored,  the  drawer^a 
signature  is  thereby  admitted  and  need  not  be  proved ;  but  the 
genuineness  of  an  indorsement  made  by  the  drawer  of  a  bill  pay- 
able to  his  own  order,  though  made  at  the  time  of  drawing  and 
before  acceptance,  is  not  admitted,*  but  must  be  proved.  An 
acceptance*  precludes  the  acceptor  from  proving  that  the  drawers 
were  legally  incapable  of  contracting,'  or  that  they  were  not  a 
firm  as  mdicated  by  the  bill  itself,'  but  not  from  proving  altera- 
tion of  the  body  of  the  instrument.*  Due  presentment  for  ac- 
ceptance is  proved  by  proof  of  acceptance.'' 

59.  Promise  to  accept] — An  agreement  or  promise  to  accept, 
if  equivalent  in  law  to  acceptance,  majjr  be  proved  under  an  alle- 
gation of  acceptance;®  and  no  consideration  need  be  shown.* 
Absolute  written  ^^  authority  to  draw  is  equivalent  to  an  uncondi- 
tional promise  to  accept,"  within  the  statute ; "  but  authority  to 
draw  must  point  with  certainty  to  the  bills  sued  on.^'  A  con- 
ditional authority  or  promise  is  not  enough  under  the  statute,^* 
even  if  the  condition  be  shown  to  have  been  performed.^  In 
case  of  an  acceptance  on  a  separate  paper,  or  a  promise  to  accept 
a  future  bill,  it  is  not  essential  to  prove  that  the  writing  was 
shown  to  the  person  who  took  the  bill ;  it  is  enough,  if  informed 
of  it,  he  took  the  bill  on  the  faith  of  it."  To  recover  as  bona 
fide  holder,  against  an  acceptor  who  would  not  be  bound  other- 
wise, it  is  not  enough  to  show  parting  with  value  before  the 
acceptance,  even  in  reliance  that  the  bul  would  be  accepted  aa 
other  like  bills  had  been  before." 


•  Read  v.  Wilkinson,  2  Wash.  C.  Ct.  514 ;  Ford  y.  Angelrodt,  8Y  Mo.  50.  Whether 
a  qualification  imports  a  condition  is  a  qnestion  of  law  for  the  judge.  Sprout  y. 
Matthews,  1  T.  R.  182 ;  Rose.  N.  P.  S55. 

^  2  Pars,  on  Pr.  N.  <fcc.  488.  And  eyidence  of  the  genuineness  of  the  latter 
hnyin^  been  giyen,  the  jury  may  compare  the  two.  Id.  A  variance  in  stating  the 
initial  of  first  name  of  drawer  will  not  sustain  a  genend  denial.  Claflin  y.  Griffio, 
8  BoBW.  689. 

»  Eyen  if  for  honor.    Rose.  N,  P.  880. 

<  Rose.  N.  P.  868, 

»  2  Pars,  on  Pr.  N,  Ac,  484. 

«  White  y.  Continental  Banlr,  64  N.  Y.  816. 

»  Edson  y.  Fuller,  22  N.  H.  (2  Post.)  183,  186. 

'  Ontario  Bank  v.  Worthington,  12  Wend.  598.  But  it  mar  be  speciAllypleaded. 
Barney  y.  Worthington,  87  N.  Y.  112 ;  and  should  be  if  general  Boyce  y.  £a wards, 
4  Pet.  111. 

*  Ontario  Bank  y.  Worthington  (aboye). 

10  So  held  of  a  telegram.    Johnson  y.  Clark,  89  N.  Y.  216, 
"  Ulster  Co.  Bank  r.  McFarlan,  5  Hill,  434. 
"IN.  Y.R.  8.  1160.8  8. 
1'  Boyce  y.  Edwards,  4  Pet.  121,  and  cases  cited. 
"  Shoyer  y.  Western  Union  TeL  Co.  57  N.  Y.  459. 

"  N.  Y,  <b  Virginia,  Ac.  Bank  y.  Gibson,  5  Duer,  584 ;   widra^  per  Dwigbt,  C, 
dissenting  in  Shayer  y.  Western  Union  Tel  Co.  57  N.  Y.  467. 
»  Bank  of  Mich.  y.  Ely,  17  Wend.  508. 
>^  Farmers',  <bc.  Bank  y.  Empire  Stone  I>res8ing  Co.  10  Abb.  Pr.  47, 1.0.5  Bosw.a7fii 
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60.  Several  partSy  or  duplicates.'] — In  an  action  againBt  the 
drawer  or  indorser,  of  a  bill  of  exehan^  drawn  in  parts,  plaintifi 
mnst  produce  at  the  trial  the  identical  bill  or  number  of  the  set 
that  was  protested,  or  account  for  its  absence.^  Extrinsic  eyi- 
dence  is  competent  for  the  purpose  of  showing  that  the  word 
^^  duplicate  "  written  across  the  instrument,  was  affixed  because  it 
was  giyen  merely  as  a  substitute  for  a  lost  original' 

IV.  Action  against  Drawer;  on  Non-aoceptanob. 

61.  Hefusal  to  ctcceptl-^ln  an  action  against  drawer  or  in- 
dorser,  for  the  drawee's  refusal  to  accept,  presentment  for  accept- 
ance must  be  alleged  and  proved;'  and  it  is  sufficient  for  tne 
plaintiff  to  show  that  the  drawee  refused  to  accept  in  the  terms 
of  the  bill/  On  the  question  what  was  a  reasonable  time  for 
presentment,  the  distances,  the  means  of  communication,  the 
usages  of  trade,  the  fluctuations  of  exchange,  and  illness  or  in- 
evitable accident,  are  relevant.*  If  presented  to  an  agent,  plaintiff 
must  give  some  evidence  of  authority  to  accept  or  refuse, — but 
this  may  be  circumstantial,  as,  for  instance,  that  the  person  was 
the  drawee's  clerk,  known  to  be  accustomed  to  do  this  kind  of 
business  for  him.« 

62.  Excuse  for  non-presentment.'] — ^Evidence  that  the  drawer 
had  no  funds  in  the  hands  of  the  drawee  from  the  time  the  bill 
was  drawn  till  the  time  it  became  due,  dispenses  with  the  neces- 
sitv  of  presentment,''  unless  the  drawer  shows  he  had  a  reason- 
able expectation  that  it  would  be  paid.^  As  against  the  drawer, 
his  oral  request  to  delay  presentment  is  competent.' 

Without  proof  of  agency  to  speak  for  the  drawer,  the. drawee's 
declarations,  though  made  at  tne  time  of  presentment,  that  he 
had  no  funds  of  the  drawer  in  his  hands,  are  not  admissible 
against  the  drawer.^ 

>  Wells  T.  Whitehead,  15  WeDd.  527.  As  to  effect  of  the  words  "  second  of  ex- 
change, first  unpaid/'  see  Bank  of  Pittsbnrgh  y.  Neal,  22  Uow.  U.  S.  96,  and  cases 
cited. 

<  Benton  r.  Martin,  40  N.  Y.  845,  qualifying  resolt  in  81  Id.  882. 

»  Mercer  r.  Southwell,  2  Show.  180;  Rose.  N.  P.  867. 

^  Boehm  y.  Qarcias,  1  Gamp.  425,  n. ;  Rose.  N.  P.  867. 

»  Pars,  on  Pr.  N.  Ac.  842. 

•  Pars,  on  Pr.  N.  Ac  849. 

'  Elnffsley  y.  Robinson,  21  Pick.  828.  The  presnmption  is  that  the  drawee  Is  in 
fbnds.  Thnrmony.  Van  Brunt,  19  Barb.  409;  even  though  several  places  of  pay- 
ment are  named.  North  Bank  y.  Abbot,  1 8  l*ick.  465.  Evidence  of  a  refusal  to  pay 
the  drawer^s  drafts  a  day  or  two  before  and  after  may  be  sufficient  to  rebut  this  pre- 
sumption.   Ransom  y.  Wheeler,  12  Abb.  Pr.  189. 

"Carle t.  White,  9  Greenl.  (Me.)  105.  Tlie  allegation  of  no  funds  is  disproved  if 
It  be  shown  that  the  drawer  had  effects  on  their  way  to  the  drawee,  though  they 
never  reached  him.    Rose.  N.  P.  878. 

*  Sheldon  r.  Chapman,  81  N.  Y.  644. 

*•  Carle  v.  White,  9  Greenl.  (Me.)  104.  And  the  notary's  statement  of  such  declar- 
ations inserted  in  his  protest  is  not  evidence.  Dumjut  v.  Pupe,  7  Blackf.  867; 
Bakin  t.  Graves,  48  N.  U.  4A. 
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Although  the  acceptance  was  expressed  to  be  payable  at  a 
particular  place,  the  acceptor  is  prima  facie  liable  without  alle- 
gation or  proof  of  demand  for  payment  there.  It  is  for  hin^  to 
show  readiness  to  pay  if  he  rely  on  that.^ 

Y.  Against  Draweb,  &o.  ;  on  Non-payment. 

63.  Accepta7ice  and preseniment'] — ^If  the  acceptance  specifies 
a  place  other  than  the  acceptor's  residence  as  the  place  of  pay- 
ment, there  must  be  evidence  of  the  handwriting  of  the  acceptor.* 
Evidence  that  the  drawer,  after  the  return  of  the  bill  to  him  for 
non-payment,  and  after  inspection  of  the  bill,  promised  to  pay 
it,  raises  a  presumption  against  him  that  the  acceptance  is  genu- 
ine.' Evidence  of  presentment  at  the  place  specified  is  admis- 
sible, under  a  general  allegation  that  the  bill  was  duly  presented.* 
And  under  an  allegation  that  a  bUl  drawn  on  one  as  of  a  specified 
address,  and  accepted  generalh^was  presented  to  the  drawee  for 
payment,  evidence  that  the  holaer  went  to  the  address,  but  found 
no  one  there,  is  admissible.* 

Other  rules  as  to  dishonor  are  stated  below,  in  connection 
with  those  as  to  charging  indorsers. 

VI.  Actions  against  Indorsees,  &o. 

64.  Execution  of  the  instrument'] — It  is  not  necessary,  as 
against  an  indorser,  to  prove  the  signature  of  the  maker,"  drawer,' 
or  of  prior  indorsers.®  Nor  can  the  indorser  question  their  capa- 
city ;  •  nor  the  genuineness  of  the  signatures."  Under  a  denial 
of  indorsing,  defendant  may  show  that,  without  negligence  on  his 
part,  his  signature  was  fraudulently  obtained,  without  any  inten- 
tion on  his  part  to  indorse.^^  The  rules  applicable  to  the  mode 
of  proving  the  defendant's  indorsement,"  and  to  oral  evidence  to 
vary  it,"  have  been  already  stated. 

As  against  an  indorser,  on  non-payment  of  a  bill  by  the 
drawee,  evidence  of  a  presentment  for  payment,  at  the  place,  if 
any,  pointed  out  in  the  acceptance,  is  enough,  without  proving 
the  acceptance  itself.^* 

»  Green  v.  Goingrs,  1  Barb.  662 ;  Terbell  v.  Downer,  28  Vt  (1  WiU.)  611. 
»  Rose  N.  P.  869. 

*  Mottram  y.  Mills,  1  Sandf.  37. 

*  RoBC.  N.  P.  869. 
•Id. 

*  Dalrymple  y.  Willenbrand,  62  N.  Y.  6,  ntff^  2  Hon,  488,  b.  c.  6  Supm.  Ct  (T.  dt 
C.)  67. 

'  Roec.  N.  P.  881,  899. 

'  Kvidenco  of  a  misspelling  of  snch  a  name  is  admissible  to  sbow  that  It  was  in- 
tended to  make  the  paper  payable  to  a  fictitious  person.  Tambnll  y.  Bowyer,  iO  N. 
T.  466,  Affi'g  2  Robt.  406. 

»  Id. ;  Epwin  y.  Downs,  16  N.  Y.  676. 

"  See  Turner  v.  Keller,  66  N.  Y.  66. 

"  Foster  y.  Mackinnon,  L.  R.  4  C.  P.  704 ;  Rose.  K.  P.  88a 

"  Paragraphs  46  and  4  to  26. 

»  Paragraphs  47  and  48,  and  26. 

M  Roec  N.  P.  881. 
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65.  Pleading  faMs  to  charge  indoraer.'] — An  allegation  of  de- 
mand and  notice  of  dishonor  is  essential ;  and  its  omission  is  not 
dispensed  with  by  giving  a  copy  of  the  instrument  and  alleging 
the  sum  due,  ana  performance  of  conditions,  &c.,  in  the  snort 
form,  allowed  by  Code  of  Procedure,  for  pleading  instruments  for 
the  payment  of  money  only.^  Under  an  allegation  of  demand 
and  notice,  the  fact  mnst  be  proved,  and  an  excuse  for  failing  to 
demand,*  or  to  give  notice,'  is  not  admissible  *  without  amend- 
ment;»  but  indirect  evidence,  such  as  a  subsequent  promise  to 
pay,  or  an  actual  part  payment,  or  an  admission  of  liability,  is  ad- 
missible ;  ^  and  evidence  of  an  informal  demand,  with  reasons  justi- 
gjj,  i,  «  dl^i^^ed  from  e.c.»  for  .oa^o^d,  i.  ,^ 

66.  Cogency  of  the  evidence!] — The  evidence  of  demand  and 
notice  must  be  sufficiently  clear.  Mere  probability  of  proof  is 
not  enough ; '  but  direct  and  positive  evidence  is  not  essential.* 

67.  Time  of  demand,'] — The  court  may  take  judicial  notice 
of  the  law  merchant  which  allows  grace,**^  and  of  the  occurrence  of 
Sundays,^  and  other  universally  known  festivals,  such  as  Christ- 
mas.^ Evidence  of  usage  is  not  competent,  in  opposition  to  the 
established  principles  of  law,  as  to  shorten  the  time  fixed  by  law.^* 
Evidence  that  demand  was  made,  at  the  proper  place  and  on  the 
proper  day,  is  prima  facie  evidence  that  the  act  was  done  at  a 
proper  time  of  the  day."    According  to  high  authority,  those 


1  ConUinji^  v.  Gandall,  1  Abb.  Ct  App.  Dec.  423. 

'  Garvey  v.  Fowler,  6  Duer,  687  :  Dolph  v.  Rice,  18  W»9C.  897 ;  ShulUy.  Depny, 
8  Abb.  Pr.  252 ;  Robc  N.  P.  877.  The  ezcnae  is  deemed  one  of  the  facts  consiitat- 
ing  the  cause  of  action.  Pier  t.  HeiDnchoffen,  52  Mo.  838.  Contra^  at  ccmmon  law, 
Williams  v.  Matthews,  8  Cow.  252;  2  GreenL  on  E^.  g  197.  approved  by  Daniel, 
vol.  2.  p.  90,  <fcc.  §  1048.  The  rariance  ought  to  be  freely  amendable  if  it  has  not 
misled.  An  express  written  acknowledgment  of  demand,  Ac,  is  competent  under  an 
allegation  of  the  demand,  Ac,  although  it  be  proved  as  matter  of  fact  that  there  was 
none ;  if  the  acknowledgment  was  made  with  foil  knowledge  of  the  facts.  Camp  y. 
Bates,  11  Conn.  487. 

*  CurtU  y.  State  Bank.  6  Blackf.  812;  Rose  N.  P.  877. 
^  Leeson  v.  Pin;ott,  Bayley  on  Bills,  9th  ed.  409. 

»  Rose  on  P.  869.  877. 

*  Bank  of  United  States  y.  Lyman,  1  Blatchf.  297,  s.  c  20  Vt.  666,  679,  affi'd  12 
How.  225;  Sherman  y.  Clurk,  8  McLean,  91.  Evidence  that  the  drawees  after  ma- 
turity repeatedly  promised  to  pay  the  bill,  is  sufficient  to  sustain  a  finding  that  it 
was  duly  presented  at  maturity,  although  the  drawees  testify  it  was  not  so  presented. 
Patterson  v.  Stettauer.  40  Super.  Ct  (J.  <b  S.)  54. 

^  Rose  N.  P.  869,  879;  Jones  y.  Fales,  4  Mass.  245 ;  City  Bank  y.  Cutter,  8  Pick. 
414. 

'  Martinis  y.  Johnson,  1  Zabr.  (N.  J.)  289.  Bat  compare  Kane  y.  Ins.  Co.  20 
Am.  R.  409 

*  Commercial  Bank  y.  Strone,  28  Vt  816. 

>«  Renner  y.  Bank  of  Columbia,  9  Wheat  681. 

"  Mechanics  k  Farmers'  Bank  v.  Gibson,  7  Wend.  460. 

"  Sasscer  y.  Farmers*  Bank,  4  Md.  409,  420. 

i>  Randall  y.  Smith,  63  Me.  105,  s.  o.  18  Am.  R.  200.  Compare  City  Bank  y. 
Cutter,  8  Pick.  414. 

»*  Wiseman  y.  ChinppeUa,  23  How.  fU.  S.)  868 ;  DeWolf  7.  Murray,  2  Sandf.  166  ; 
Fleming  y.  Fulton,  7  Misj.  (6  IIow.)  473. 
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who  make  paper  payable  at  a  bank  are  bound  by  the  nsage  of  the 
bank,  whether  they  know  it  or  not.*  The  court  may  take  judicial 
notice  of  what  are  banking  hours  within  their  own  local  jurisdic- 
tion, but  will  not  do  so  as  to  places  beyond  the  State.' 

68.  Plotce  of  demand.'] — If  the  paper  specifies  the  place  of 
payment,  the  evidence  must  show  demand  there ; '  if  not, 
the  place  of  date,^  or,  if  undated,  the  place  of  making,^  is  pre- 
sumptively the  place  for  payment ;  but  oral  evidence  not  contradict- 
ing what  is  thus  expressed,  is  competent.*  If  a  specific  address  is 
not  stated  or  shown  by  extrinsic  evidence,  the  plamtifi^  in  order  to 
re]y  on  the  fact  that  holder  had  the  note  at  the  place  generally- 
mentioned,  on  the  day,  ready  to  receive  payment,  must  show  that 
the  maker  had  no  ascertainable  place  of  business  or  residence  there.^ 

69.  Authority  to  demand.'] — The  fact  that  the  instrument 
was  in  the  possession  of  the  notary  or  other  person  making  the 
demand,  is  jprima  facie  evidence  of  his  autnority  to  demand 
payment.® 

70.  Identity  of  maker  or  drawee^  or  authority  of  agent  or 
servant.] — To  show  that  the  demand  was  made  on  the  proper 
person,  indirect  evidence  is  sufiicient,  and  very  slight  evidence 
nas  often  been  accepted,  in  the  absence  of  all  evidence  to  the 
contrary.  Answers  made  by  a  person  applied  to  as  the  maker  or 
drawee,  on  a  demand  of  payment,  admitting  himself  to  be  the 
person  supposed,  are  admissible  as  part  of  the  res  gesim^  and  are 
presumptive  evidence  that  the  person  of  whom  the  demand  was 
made  was  the  maker  or  drawee.*  For  this  purpose,  parol  evi- 
dence is  competent,*'  and  very  slight  evidence  may  be  enough. 
It  is  not  sufiicient  to  show  that  the  bill  was  presented  to  some 
person  on  the  premises  of  the  maker  or  drawee  without  connect- 
ing them." 

A  notarial  certificate,  competent  to  prove  demand,  is  prima 
fade  evidence  of  the  identity  of  the  person  on  whom  the  demand 


>  1  Dan.  Ne^.  Inst,  g  662. 

*  See  1  DaD.  Neg.  Inst  §  601. 

'  Meyer  t.  Hibsher,  47  N.  Y^  270.  But  evidence  of  special  agreement  or  of 
n«a<;e  equiralent  thereto,  is  competent  to  show  that  notice  to  the  maker  w.iat  bink 
held  the  note  was  oontemplatea  and  was  given,  in  lieu  of  literal  demand.  North 
Bank  r.  Abbot,  18  Pick.  464. 

«  Nailor  y.  Bowie,  8  Md.  261. 

<^  Id. ;  Herrich  y.  Baldwin,  17  MIdd.  209,  a.  c.  10  A.m.  R.  161. 

*  Meyer  y.  Hibeher,  47  N.  T.  271.  And  see  King  v.  Crowel!,  61  Me.  244,  s.  c.  14 
Am.  R.  660. 

'  Meyer  y.  Hlbsher  (above). 

<  Bank  of  Utica  v.  Smith.  18  Johns.  289 ;  Barbank  v.  Beach.  16  Barb.  831. 

*  Hnnt  y.  Maybee,  7  N.  T.  266;  s.  p.  Howard  v.  Holbrook,  9  Bosw.  287,  a.  a  28 
How.  Pr.  64. 

1^  Staenbach  v.  Bank  of  Yirsrinia.  11  Gratt.  ?f^0. 
1'  Cheek  v.  Boper,  6  Esp.  176 ;  Rose.  N.  \\  8o7. 
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was  made,  or,  equally,  of  the  fact  stated  that  he  was  a  member  of 
the  firm*  or  agent  for  the  maker  or  drawee.' 

71.  Production  of  the  instrument.'] — ^Visible  production  of 
the  instrument  need  not  be  proved  if  the  person  making  demand 
had  it  there  in  his  possession,  and  there  was  an  absolute  refusal 
to  pay.'  The  fact  that  the  notary  had  the  instrument  with  him, 
though  not  stated,  may  be  presumed  in  aid  of  his  certificate.* 
When  the  instrument  is  made  payable  at  a  bank,  if  the  bill  is 
the  property  of  the  bank,  the  presence  of  the  instrument  there 
need  not  be  proved,  as  the  presumption  of  law  is,  that  the  paper 
was  in  the  bank,  and  the  burden  rests  upon  the  defendant  to 
show  that  the  party  liable  called  to  pay  it.'  Even  if  not  the 
property  of  the  bank,  plaintiff  need  not  show  that  the  instrument 
was  in  the  hands  of  the  officer  of  the  bank  whose  duty  it  was  to 
receive  payment ;  and  the  contrary  would  not  be  material,  if  the 
note  was  m  the  bank  ready  for  payment,'  and  remained  unpaid. 
If  shown  to  have  been  in  the  bank,  the  presumption  is  that  the 
proper  officer  could  have  obtained  it.  Evidence  that  it  belonged 
to  tne  bank,  raises  a  prima  facie  presumption  that  it  was  there.' 

72.  Dvs  diligence  in  demand.'] — On  the  question  whether 
due  diligence  was  used  in  making  inquiry,  the  answers  made  by 
persons  of  whom  inquiry  was  properly  made,  are  competent  as 
parts  of  the  res  gesUB,  not  as  evidence  of  the  facts  stated,  but  as 
Dearing  on  the  question  of  diligence.'  If  the  person  making  de- 
mand or  inquiry  is  dead,  his  memoranda,  made  in  the  course  of 
duty,  of  his  acts  in  pursuance  of  inauiry  are  competent.'  So 
where  the  law  requires  diligence  to  collect  of  maker  and  prior 
indorsers,  the  record  of  an  action  against  them  is  competent.^' 

73.  Official  protest  as  evidence.] — 'By  the  law  merchant,  de- 
mand, presentment  and  dishonor  of  a  fore'tgn  negotiable  bill  of 
exchange  (that  is,  of  one  payable  without  the  State) "  can  be 
proved  for  the  purpose  of  charging  a  drawer  or  indorser,  only  by 


1  Elliott  y.  White,  6  Jones  (N.  C.)  98.  But  compare  Otaego  Co.  Bank  t.  Warren, 
18  Barb.  290. 

*  Dickerson  t.  Turner,  12  Ind.  223;  Phillipa  r.  Pomdexter,  18  Ala.  579.  Contra^ 
Drnmni  v.  Bradfate,  18  La.  Ann.  680.  The  evidence  is  aided  by  the  presumptiun  of 
officinl  regularity.     See  Gardner  v.  Bank  of  TenneB«ee,  2  Swan,  420. 

>  King  V.  Crowell,  61  Me.  244,  a.  a  14  Am.  R.  660;  Etheridge  t.  Ladd,  44  Barb. 
69. 

«  Rosa  T.  Bedell,  6  Duer,  462 ;  Union  Bank  t.  Foolkea,  2  Sneed  665. 

*  Chicopee  Bank  v.  Philadelphia  Bank,  8  WalL  641,  and  caaea  cited. 

*  Otherwise  if  mialuid.    Chicopee  Bank  r.  Philadelphia  Bank  (aboye). 
'  1  Para,  on  Pr.  N.  Ac.  437. 

*  Adama  v.  Leland.  80  N.  T.  809,  aBPg  5  Boew.  411. 

*  Halliday  y.  Martinet,  20  Johns.  168. 

"  Camden  t.  Doremna.  8  How.  (U.  S.)  516 ;  2  Whart  g  823. 

'*  Whether  protest  ia  competent  in  caae  of  a  bill  drawn  withont,  and  payable  and 
proteated  witbm  the  State,  aee  2  Dan.  Neg.  Inst  g  969^  and  oases  dtea;  Brain  t* 
Pjeece,  11  Mees.  d  W.  T76. 
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protest ;  ^  and  no  part  of  these  facts  can  be  proved  by  extrinsio 
evidence.  If  the  demand  and  notice  were  made  by  the  clerk  or 
partner  of  the  notary  whose  certificate  of  the  act  is  relied  on, 
evidence  of  a  local  usage  for  the  notary's  clerk  to  make  the  de- 
mand, is  competent  and  necessary ; '  and  the  usage  must  be  shown 
to  relate  to  the  cla^s  of  paper  in  question,  foreign  or  domestic* 

In  the  case  of  promissory  notes  *  and  inlaiid  lills,^  the  com- 
petency of  the  notarial  certificate  depends  entirely  upon  statute  • 
Where  proof  by  certificate  is,  by  statute,  substituted  for  common- 
law  eviaence,  all  the  forms  directed  by  the  statute,  whether  pre- 

1  By  notary's  certificate  or  by  proof  that  it  was  made  at  a  place  where  there  was 
no  resident  notary,  ond  by  a  substantial  person  of  the '  place.  Chanoine  y.  Fowler, 
8  Wend.  1Y3;  and  see  Bnrke  v.  McKay^  2  How.  (U.  S.)  66. 

'  Commercial  Bank  of  Ky.  y.  Yarnam,  49  K.  Y.  269,  a.  o.  11  Am.  Law  Reg.  (N. 
8.)  807,  rev'g  8  Lans.  86 ;  Cribbs  y.  Adams,  18  Gray,  600. 

*  1  Dnn.  Nog.  Inst.  §  687;  2  Dan.  Nee.  Inst  g  926. 

^  Bond  y.  Bragg,  17  HI.  69.  Contra^  in  some  States,  as  to  notes  payable  in  one 
State  and  indorsed  by  a  resident  of  another  State.  Williams  y.  Pntoam,  14  N.  H.  540. 
So,  too,  evidence  of  usage  may  ayail  in  some  jurisdictions.  See  Townley  y.  Snmrall, 
2  Pet.  170. 

*  Union  Bank  y.  Hyde,  6  Wheat.  572;  NichoUs  y.  Webb,  8  Id.  826. 

*  See,  for  instance.  Walker  y.  Turner,  2  Gratt.  584. 

The49'ew  York  Statutes,  as  to  notarial  certificates,  are  as  follows : 

*'  The  certificate  of  a  notary  public  of  the  State,  under  his  hand  and  seal  of  oflSoe, 
of  the  presentment  by  him.  for  acceptance  or  payment,  or  of  the  protes',  for  non-ac- 
ceptance or  non-payment  of  a  promissory  note  or  bill  of  ezchan^,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  biU ;  specifying  the  mode  of  giving  the  notice, 
the  reputed  place  of  residence  of  the  party  to  whom  it  was  g<yen,  and  the  post-office 
nearest  thereto,  is  presumptiye  eyidenoe  of  the  £ftct8  certified,  nnless  the  party, 
against  whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his  pleading,  or, 
within  ten  days  after  joinder  of  an  issue  of  fact,  an  original  affidavit,  to  the  effect, 
that  he  has  not  received  notice  of  non-acceptance,  or  of  nonpayment  of  the  note  or 
bill  A  verified  answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 
section."  Code  Civ.  Pro.  §  928,  from  L.  1883,  c.  271,  §  8  (8  R.  S.  6th  ed.  446,  §  86) ; 
and  see  8  R.  S.  6th  ed.  1168. 

"  In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State,  or  of  h:s  absence 
or  remoyal,  so  that  his  personal  attendance,  or  his  testimony,  cannot  be  procured,  in 
any  mode  prescribed  by  law,  his  original  protest,  under  his  hand  and  official  seal,  the 
genuineness  thereof  being  first  duly  proyed,  is  presumptive  evidence  of  a  demand  of 
acceptance,  or  of  payment,  therein  stated ;  ana  a  note  or  memorandum,  personally 
made  or  si^ed  by  him,  at  the  foot  of  a  protest,  or  in  a  regular  register  of  omcial  acta, 
kept  by  him.  is  presumptive  evidence  that  a  notice  of  non-acoeptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated  in  the  note  or  memo- 
randum." Code  Ciy.  Pro.  g  924,  from  2  R.  S.  283,  284,  §g  46,  47  (8  R.  S.  6th  ed.  444, 
446). 

"  Proof  of  the  presentment,  for  acceptance  or  payment,  of  a  promissory  note  or 
bill  of  exchange,  payable  in  another  State,  or  in  a  Territory,  or  forei:rn  country,  or  of 
a  protest  of  the  note  or  bill,  for  non-acceptance,  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner  authorized 
by  the  laws  of  the  State,  Territory,  or  country,  where  it  was  payable."  Code  Qv. 
Pro.  §  926,  from  L.  1866,  c.  809  (2  K.  8.  6th  ed.  1164,  §  82). 

The  act  of  1838,  aboye  stated,  has  no  application  to  the  case  of  a  certificate  of  a 
notary  of  this  State  to  the  presentment  of  a  note  drawn  payable  at  a  place  in  another 
State.  Dutchess  Co.  Bank  y.  Ibbotson,  5  Den.  110;  Eirtland  v.  Wanzer,  2  Duer, 
278.  Nor  does  it  make  a  notary's  certificate  evidence  of  an  excuse  for  not  presenting 
'^-e.  g,t  that  on  due  inquiry  he  had  been  unable  to  find  the  maker.  Furniss  y.  Hot- 
land.  1  Edm.  470.  Where  the  notarial  certificate  makes  no  mention  of  the  service 
of  notice  of  protest,  a  memorandum  at  the  foot  of  the  draft  annexed  to  the  certi- 
ficate, is  no  eyidence  of  such  service.     Bonk  of  Yergennes  y.  Cameron,  7  Barb.  14X 
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liminary  or  substantial,  must  be  strictly  complied  with.^  A  stat- 
ute making  the  notarial  certificate  or  record  evidence  on  notes  or 
inland  bills,  does  not  make  it  evidence  in  the  courts  of  another 
State;'  nor  does  a  statute  making  it  evidence  of  demand  and 
dishonor,  implv  that  it  is  to  be  received  as  evidence  of  notice  in 
the  courts  of  the  same  State.'  If  the  statute  declares  the  notarial 
certificate  to  be  evidence,  the  certificate  must  not  purport  to  be 
a  mere  copy  of  a  record  from  the  notary's  books.  But  it  need  not  be 
made  out  and  signed  at  the  time  of  making  the  protest.^  The 
official  certificate  is  not  rendered  incompetent  by  the  fact  that 
it  was  drawn  up,'  or  a  mistake  in  it  was  corrected  by  the  notary* 
after  suit  brought. 

If  there  is  not  annexed^  to  an  answer  denying  notice  of  pro- 
test, an  affidavit  of  denial  of  receipt  of  notice,  as  required  by  the 
act  of  1833,®  the  notary's  certificate  is  presumptive  evidence ;  and 
this  presumption  is  not  destroyed  by  defendant's  testimony  on 
the  trial,  that  he  did  not  receive  the  notice  sent  through  the  post- 
office.* 

In  New  York,  a  plaintifE  relying  on  the  act  allowing  protest 
in  another  State  to  be  proved  according  to  the  law  of  that  State,^* 
should  produce  the  foreign  certificate  duly  authenticated  accord- 
ing to  tne  law  of  the  place  where  made,  with  evidence  of  the  law 
of  that  place,  sufficient  to  show  that  the  facts  stated  in  the  certi- 
ficate do,  by  that  law,  charge  the  party.^  If  the  certificate  does 
not  state  the  facts,  there  should  be  other  proof,  or  at  least  evi- 
dence that  by  the  same  law  such  a  general  certificate  is  suffi- 
cient." 

Where  protest  is  competent,  but  not  the  only  competent  evi- 
dence, extrinsic  evidence  of  necessary  facts  not  sufficiently  stated 
in  it,"  and  not  inconsistent  with  it,  is  competent.  A  protest,  when 
exclusively  relied  on  to  prove  the  necessary  facts,  must  contain 
sufficient  averments  that  everything  requisite  has  been  done  to 
authorize  the  demand  upon  the  indorser;**  but  the  court  will 
make  all  reasonable  presumptions  of  detail  in  aid  of  the  certificate 
which  are  justified  by  the  language  of  its  statements  ; "  yet,  should 
not,  in  general,  presume  a  precedent  act  like  demand,  from  a 


*  Rogers  r.  JackBon,  19  Wend.  883. 
»  Kirtland  t.  Wmmf,  2  Dner,  278. 

*  Cortifl  Y.  Buckley,  14  Kane.  449.  Compare  2  Dan.  Neg.  Inst  18.   Oonira,  2  Para^ 
on  Pr.  N.  Ae.  498. 

*  Brandon  v.  Loftas,  4  How.  127. 

*  Cayuga  Co.  Bank  r.  Hunt,  2  Hill,  685. 

*  Estep  y.  Cedl,  6  Ohio  St.  586,  and  cases  cited. 
'  Gawtry  r.  Doane.  51  N.  Y.  89. 

8  Note  6  p.  427  (above),  g  928. 

*  Dunn  v.  Devlin,  2  Daly,  122. 
^®  See  note  ^bove,  g  925. 

"  Liwson  T.  Piockney,  40  Super.  Ct  (J.  A  S.)  187. 

'•  Id. 

"  Nallor  V.  Bowie.  8  Md.  251. 

>^  People's  Bank  of  Baltimore  t.  Brook,  81  Md.  7,  s.  o.  1  Am.  R.  IL 

»  bee  2  Dan.  Neg.  Inst.  §  962,  964. 
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fitatement  of  a  Btibseqiient  act  like  notice ;  nor  matters  of  f Lct, 
like  inquiries,  from  a  mere  legal  conclusion,  such  as  an  allegation 
of  duo  diligence.  The  protest,  when  admitted,  is  prhna  faci6 
but  not  conclusive  *  evidence  of  the  facts  stated,  and  within  the 
official  power  and  duty  of  the  notary.  Any  statement  in  it  may 
be  rebutted  by  any  comnetent  testimony.^  If  the  certificate 
states  what  is  necessary,  the  fact  that  the  notary  or  clerk  called 
afi  a  witness  has  no  recollection,  does  not  impair  its  effect. 

74.  Sealed  Certificate!] — The  notary's  official  seal  is  sufficient 
prima  fade  evidence  of  the  authenticity  of  the  certificate.  The 
courts  take  judicial  notice  of  the  seal,  and  it  proves  itself  by  its 
appearance  *  in  any  part  of  the  certificate.*  But  it  may  be  con- 
troverted as  fictitious  or  improperly  affixed.'^  A  seal  printed,^  or 
scrawled,''  is  not  enough  at  common  law  ;  but  an  impression  in 
the  paper  iq  prima  facie  sufficient ;  ®  and  it  will  be  presumed  to 
have  been  affixed  according  to  the  law  of  the  country  where  the 
dishonor  occurred,  until  there  is  something  to  impeach  it.* 

75.  Unsealed  Certificate!] — If  the  certificate  is  not  under  the 
notary's  seal,  or  not  made  by  the  notary  in  person,  it  does  not 
prove  itself,  and  there  must  be  extraneous  evidence  to  show  that 
it  was  duly  made  by  the  person  officiating,  and  that  by  the 
law  of  the  country  where  it  was  made,  it  is  sufficient  without  a 
seal.*** 

76.  Copy!] — A  duly  authenticated  duplicate  protest,"  or  a 
verified  copy,^'  drawn  up  from  the  notary's  book,  is  admissible 
secondary  evidence  in  lieu  of  the  original  sent  abroad.  If  the 
statute  makes  a  certified  copy  of  the  record  admissible  evidence,  it 
is  not  necessary  to  account  for  the  non-production  of  the  original.^ 
Testimony  as  to  the  form  of  notice  tne  notary  was  accustomed 
to  use,  and  a  copy  of  his  blank,  are  competent  secondary  evi- 
dence in  connection  with  evidence  that  he  sent  the  usual  notice. 

77.  Secondary  evidence  of  statutory  certificated] — But  where 
the  competency  of  the  certificate  depends  on  the  statute,  the  neces- 
sary facts  cannot  be  proved  by  showing  that  a  notary's  certificate 

>  Nelson  v.  Fotterall,  8  Leigh,  118. 

*  2  DoD.  Neg.  iDBt.  g  959. 

•  United  ^^tate9  v.  Libby,  I  Woodb.  A  M.  221,  ond  cases  cited ;  2  Dan.  Nesr,  Inat 
g  946.     Contra,  as  to  foreign  notaries,  1  Whart.  Ev.  286,  §  820;  not  sound  here. 

*  Olcott  V.  Tioga  R.  R.  CJo.  27  N.  Y.  646,  affi'g  40  Barb.  179. 

•  2  Dan.  Neg.  Inst  §  946. 

•  Richard  v.  Boiler,  6  Daly,  460,  s.  o.  61  How.  Pr.  871. 
^  Ro88  V.  Bedell.  6  Dner,  462,  and  cases  cited. 

«  And  is  BuflScient  by  statute  in  N.  Y.     2  N.  Y.  R.  S.  276,  §  10 ;  Id.  404,  §  61. 

*  Id.  g  947.     As  to  defective  seal,  see  Re  Phillips,  14  Nat  Bkcy.  Reg.  219,  and 
cases  cited;  Doneeran  y.  Wood,  49  Ala.  242,  s.  c.  20  Am.  R.  280. 

^»  2  Dan.  Keg.  Inst.  g§  946,  948. 

"  Geriilspulo  r.  Wieler,  10  C.  B.  690,  716,  s.  o.  20  L.  J.  C.  P.  106;   Phillips  r. 
Poindexter.  18  Ala.  679. 

"  Halliilay  t.  McDongnH,  20  Wend.  81 ;  Mauri  v.  Heffeman,  18  Johns.  68. 
''  McAfee  V.  DoremuB,  6  How.  63. 
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of  those  facte,  once  existed,  and  has  been  lost,  and  then  proving  its 
contents.  The  statute  makes  the  certificate  evidence  ;  which  is 
an  innovation  on  the  common  law.    If  the  certificate  itself  is  not 

Srodnced,  the  statnte  is  not  complied  with,  and  common  law  evi- 
ence  of  the  presentment,  <&c.,  must  be  given.^ 

78.  Memoranda  to  refre%h  memory,'] — ^Under  the  rule  already 
stated,'  the  person  who  did  any  act  to  charge  the  indorser,  may 
refresh  his  memory  by  reading  his  contemporaneous  entry ;  but 
to  render  his  testimonv  sufficient,  either  the  fact  must  appear 
stated  in  the  entry,  or  he  must  be  able  to  remember  it.  His  ar- 
gumentative belief  that  a  fact  not  stated  must  have  existed,  be- 
cause he  would  not  have  entered  other  facts  if  it  had  not,  is  not 
enough.' 

79.  Memoranda  of  deceased  person."] — ^Tn  cases  where  produc- 
tion of  protest  is  not  essential,  the  entries  and  memoranda, 
whether  in  his  book  or  on  the  instrument,*  made  by  the  notary 
or  his  clerk,  or  a  bank  officer,'  or  messenger,'  since  deceasedf, 
whose  obligation  it  was  to  do  the  act,  and  who  made  the  memo- 
randum contemporaneously  in  the  course  of  his  duty,  are  com- 
petent as  memoranda  in  the  usual  course  of  business,''  or  to  re- 
fresh memory,'  to  prove  facts  so  done.  It  is  no  objection  that 
the  person  was  a  notary,'  and  notarial  protest  was  unnecessary  or 
not  effectually  accompJished.*®  Hence  a  protest  of  an  inland  bill 
or  a  note,  even  if  not  admissible  by  statute  as  primary  evidence, 
is,  after  the  notary's  death,  competent  secondaiy  evidence,  as  a 
memorandum  made  in  the  usual  course  of  business.^*  If  the  per- 
son who  made  the  entry  is  living  his  testimony  must  be  adduced.** 
The  entry  can  prove  no  more  than  what  it  states ;  and  if  it  omits 
to  state  the  residence  of  the  indorser,  the  post-office  to  which 
notice  was  addressed,  or  any  other  material  fact,  it  cannot  be 
inferred.*' 

Experts  may  be  called  to  decipher  abbreviated  and  elliptical 
entries  in  the  book  of  a  notary  who  is  deceased,"  as  distinguished 
from  testifying  what  the  construction  is.** 


'  Bntcbess  County  Bank  r.  Ibbotoon,  6  Den.  11  A. 

*  Page  820  of  this  vol     Sasscer  t.  Farmers'  Bank,  4  Md.  409. 

'  Oaylor  y.  Stringer,  1  Hilt  887.    Compare  Bank  of  Columbia  t.  McKennej,  8 
CrancbC.  Ct.  861. 

«  Hart  Y.  Wilson,  2  Wend.  618. 

*  Nichols  V.  Goldsmith,  7  Wend.  160,  and  cases  cited. 
«  Welsh  v.  Barrett,  15  Mass.  380. 

T  Nicholls  Y.  Webb,  8  Wheat  836 ;  Halliday  y.  McDoueall,  20  Wend.  86. 

*  Cole  Y.  Jessup,  10  N.  Y.  100.     See  the  rules  as  to  such  mem.  on  pp.  831,  832,  of 
this  YoL,  and  Lewis  y.  Kramer,  8  Md.  266. 

*  Gawtry  y.  Doane.  61  N.  Y.  84,  affi'g  48  Barb.  148. 
'®  Cole  Y.  Jessup  (above). 

"  Porter  Y.  Judson,  1  Gray,  176,  Shaw,  Ch.  J» 

•»  Wilbur  Y.  Selden,  6  Cow.  162. 

I'  2  Dan.  Nes^.  Inst.  §  1067,  and  cases  cited.    Paragraphs  78  and  78  (aborel 

i«  Sheldon  y.  Benham,  4  HiU,  129. 

1*  Compare  Duncan  r.  Wataon,  10  MUa,  121. 
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80.  Legal  notice  to  charge  indorser.'] — ^Notice  may  be  shown, 
either  directly,  by  evidence  of  actnal  notice  seasonably  received 
by  defendant ;  ^  or  by  evidence  of  due  diligence  by  the  holder  in 
sending  notice  ;  ^  or  indirectly,  by  evidence  that  defendant  has 
expressly  or  impliedly  admitted  that  he  had  due  notice.* 

81.  Idefitity  of  person  served,] — The  same  rules  as  to  the  evi- 
dence of  the  identity  of  the  ]^erson  served  apply  as  in  case  of  the 
person  on  whom  aemand  is  made,*  and,  if  anything,  more 
freely,  because  the  defendant  charged  can  the  better  rebut  the 
evidence. 

82.  M^ecutors  and  AdminiatratoraJ] — To  charge  the  estate  of 
a  deceased  person  on  his  indorsement,  matured  after  his  death, 
the  holder  must  show  service  of  the  notice  at  the  last  residence, 
or  last  place  of  business  of  the  deceased,  or  on  the  executor 
named  in  the  will,  if  any ;  or  on  one  who  actually  at  the  time  is 
administrator,  or  special  administrator.  Service  on  one  who  was 
named  executor  in  the  will,  and  who  had  been  removed  or  re- 
nounced, is  not  su6Scient,  if  it  appear  that,  with  reasonable  dili* 
gence,  the  holder  might  have  ascertained  the  existence  of  a 
special  administrator,  who  was  the  proper  person  to  receive  the 
notice.' 

83.  Time  of  se?*vice.'] — If  plaintiff  relies  on  direct  evidence  of 
notice,  whether  actual  or  constructive,  he  must  distinctly  show 
that  it  was  given  on  the  proper  day.'  It  will  not  suffice  to  show 
that  it  was  given  on  one  of  two  days,  if  the  latter  would  be  too 
late.' 

84.  Actual  notice.'] — ^To  show  actual  notice  an  oral  communi- 
cation may  be  proved  ;  ®  but  evidence  of  mere  knowledge,®  or  of 
notice  from  a  stranger,^®  is  not  enough. 

If  a  number  of  parties  were  entitled  to  notice,  it  is  suflScient 
to  charge  any  one,  to  show  that  notice  actually  reached  him  in 
such  a  time  as  would  be  required  for  the  intermediate  parties  to 
transmit  it  to  him  in  the  usual  course  of  the  mail,  allowing  each 
one  his  day.^^  But  the  courts  need  not  take  judicial  cog^^izance 
of  the  course  of  the  mails.^    That  should  be  shown  by  the  party 


•  Parflfrraph  84. 

•  Paragraphs  86—90. 

•  Hyde  v  Stone,  20  How.  U.  8.  170;  2  Dan.  Neg.  Inat.  §  1050. 

•  See  paragraph  70.    Hunt  v.  Maybee.  7  N.  Y.  266. 

•  Goodnow  V.  Warren,  122  Maes.  79.  b.  o.  28  Am.  R.  289,  and  cases  cited.    Com- 
pare Maspero  t.  Pedesclaox,  22  La.  Ann.  227,  s.  o.  2  Am.  R.  727. 

<  Friend  v,  Wilkinson,  9  Gratt.  31. 
'  2  Dnn.  Neg.  Inst  §  1061. 

•  Woodin  V.  Foster,  16  Barb.  146 ;  Cuyler  v.  Steyens,  4  Wend.  666. 

•  Rose.  N.  P.  871. 

»«  Walmsley  v.  Acton,  44  Barb.  812;  2  Dan.  Keg.  Inst  §  988. 
11  2  Dan.  Neg.  Inst  g  1058.    Compare  Sheldon  t.  Benham,  I  Hill,  429,  and  Van 
Brunt  V.  Vauabn,  7  Reporter,  397,  s.  a  47  Iowa. 
»  See  Early  v.  Preston,  1  Patt  4  H.  (Va.)  228. 
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relying  on  it.  It  wonld  be  better  for  plaintiflE  to  show  also  that 
he  gave  notice  in  dne  season  to  his  immediate  indorser.  When 
he  has  shown  that  notice  reached  the  remote  party  within  the 
time  which  would  regularly  be  consumed,  it  will  be  for  the 
latter  to  show  a  defective  link  in  the  chain  of  notices,  if  any 
there  be.* 

A  denial  of  receiving  notice  may  be  sustained  by  testimony 
of  a  clerk  or  cashier,  leaving  it  to  cross-examination  to  inquire 
into  his  means  of  knowledge.' 

85.  Due  diligence  hy  the  holder.'] — If  it  be  shown  that  due 
'  and  legal  diligence  was  used  by  the  holder  in  sending  notice,  a 

conclusive  legal  presumption  of  notice  attaches,  or,  in  other 
words,  the  fact  that  the  notice  was  never  received  becomes  im- 
material.* 

86.  Place  of  directing  notice.'] — The  place  of  date  of  the  in- 
strument is  prima  facie  but  not  conclusive  evidence,  for  the 
purpose  of  notice,  that  the  maker  or  drawer  resides  there.*  And 
coupled  with  other  circumstances,  it  may  be  evidence  of  the  res- 
idence of  the  indorser.  Such  circumstances  should,  however,  be 
strong  and  persuasive,  for  there  is  no  prima  facie  presumption 
that  an  indorser  resides  at  the  place  of  date,  or  at  the  place  of 
payment.'  A  certificate  of  service,  specifying  the  reputed  res- 
idence to  which  the  notice  was  sent,  is  prima  facie  evidence  of 
the  reputed  place  of  residence  of  the  party  notified.'  But  the 
place  of  residence  or  business  is  not  sufliciently  shown  by  the 
notary's  certificate,  merely  that  he  mailed  the  notice  addressed 
to  the  indorser  at,  (fee' 

The  better  opinion  is,  that  in  all  cases,  no  matter  how  long 
the  paper  had  to  run,  notice  addressed  to  the  indorser  at  the 
place  where  he  resided  when  he  made  the  indorsement  is  suffi- 
cient to.  charffe  him,  although  he  may  have  changed  his  residence, 
unless  it  be  wiown  that  the  holder  had  receivea  information  of 
the  change  of  residence.* 

An  erroneous  address  may  be  sustained  by  evidence  that  the 
party  held  himself  out  as  resident  there,*  or  directly  caused  the 
mistake  by  the  manner  of  his  own  writing,^  so  as  to  be  estopped 
from  objecting. 

>  2  Dan.  Neg.  Inst  §  1063. 

■  Union  National  Bank  y.  Sixth  National  Bank,  1  Lans.  13 ;  48  N.  Y.  462. 

»  Dickens  v.  Beal,  10  Pet  672,  582. 

^  2  Don.  Neg.  Inst  §  1080.  It  is  a  slight  presumption.  Lower  j  r.  Scott,  24  Wend.868. 

•  Id.  g  1081. 

•  Bell  T.  Lent,  24  Wend.  230,  Nelson,  Ch.  J. 

'  Bradshaw  v.  Hedj2:e,  10  Iowa,  402 ;  Raine  v.  Rice.  2  Patt  4k  H.  (Va.)  629 ;  Tiir- 

ner  T.  Rogers,  8  Ind.  189:  U.  S.  Bank  v.  8tnitb,  11  Wheat  171.     But  a  certificate 

.  f  hr*^  he  notified  the  indorser  by  mailing  a  notice  to  him  addressed  at  ^c.,  has  been 

held  sufficient,  within  the  rule  stated  in  the  text.    Wamsley  t.  Riyers,  84  Iowa,  468. 

B  Requa  v.  GoUins,  61  N.  T.  144,  148,  approved  in  2  Dan.  Neg.  Inst  g  1032^ 

•  2  Dan.  Nej^.  Inst  g  1029. 

)<^  31anii£  ^.  Bank  y.  Hasard,  80  N.  T.  226. 
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87.  Dve  diligence  in  inquiry.] — The  parties  through  whose 
hands  negotiable  paper  has  passed,  are  presumed  to  know  the 
residence  of  the  parties  from  whom  thev  received  it,  and  of  the 
prior  parties ;  and  therefore  evidence  that  they  were  properly 
applied  to  for  information,  and  assumed  to  know,  justifies  acts 
done  upon  information  given  by  them.*  Diligence  is  not  shown 
by  merely  consulting  the  directory,  when  other  sources  of  ac- 
curate information  may  be  within  the  convenient  reach  of  the 
person  whose  duty  it  may  be  to  secure  it,  through  which  it  can 
be  obtained.*  The  notary's  testimony  that  he  made  diligent  in- 
quiry and  ascertained  the  repuje^ .  residence,  &c.,  is  suflBcient  to 
go  to  the  jury,  if  not  objectea  to^  as  too  general.*  Details  may  be 
called  out  on  cross-examination. 

88.  Evidence  of  the  contents  of  the  notice,'] — The  fact  that 
notice  was  given  in  writing  does  not  preclude  oral  or  other  evi- 
dence of  the  giving  of  due  notice  (either  by  direct  testimony*  or 
by  putting  in  evidence  a  duplicate) ;  *  and  producing  or  giving 
notice  to  produce  the  original  is  not  necessary.  But  tnere  sliould 
be  suiBcient  evidence  of  the  contents  of  the  written  notice  relied 
on  to  show  that  it  was  due  notice.'  But  it  is  not  essential  to 
prove  in  detail  the  exact  contents  of  the  notice ;  general  testi- 
mony, especially  from  the  notary,  may  be  enough.'' 

89.  JExtrinaio  evidence  as  to  imjperfect  notice^ — Where  the 
notice  served  is  erroneous  in  some  particulars,  rendering  it  am- 
biguous on  its  face,  evidence  is  admissible  to  show  that  there  was 
only  one  note  or  bill  to  which  it  could  possibly  have  applied.* 
Evidence  of  defendant's  knowledge  of  the  circumstances,  is  com- 
petent, for  the  purpose  of  showing  that  he  could  not  have  been 
misled.^  Even  when  the  notice  is  defective,  it  may  be  shown  by 
extrinsic  evidence  that  the  indorser  was  not  misled  as  to  the  iden- 
tity of  the  dishonored  note  ;*^  and  if  the  notice  be  correct  and  suf- 
ficient in  view  of  the  note  or  bill  which  it  describes,  it  cannot  bo 
rendered  invalid  by  showing  aliunde  that  notes,  similar  in  par- 
ties, date,  amount,  and  time  and  place  of  payment,  were  out- 
standing, and  were  only  distinguishable  from  each  other  by  theii* 
numbering.** 

1  Beale  y.  Parrish,  20  N.  Y.  407,  re?'g  24  Barb.  248 ;  Lawrence  y.  Miller,  16  K. 
T.  285. 

•  Greenwich  Bank  y.  DeGroot,  *l  Hun,  218. 
«  Carroll  y.  Upton.  8  N.  Y.  (8  Corost.)  272. 

^  Lindenber^r  y.  Boall,  6  Wheat.  104;  Rose  N.  P.  876;  Johneon  y.  Haight,  18 
Johns.  470.  This  id  so  whether  the  notice  is  given  by  a  notary  pablio  or  a  private 
person.    Bcott  y.  Betts.  Hill  <&  D.  Sapp.  868. 

»2Dan.Neg.  Inst.  §1061. 

•  Id.     Smith  y.  Hill,  6  Wis.  164. 

•  Dickens  y.  Beal,  10  Pet.  672 ;  and  see  Lindenberger  y.  Beall,  6  Wheat.  204. 

•  Cayuga  Connty  Bank  y.  Warden,  6  5.  Y.  19,  reaffi*g  I  Id.  418.  Compai*  1 
Pars,  on  Pr.  N.  474. 

•  Cook  V.  Litchfipld,  9  N.  Y.  279. 

10  Hodges  y.  Shuler,  22  N.  Y.  114,  affi*g  24  Barb.  68. 
Hid, 
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90.  Mailing.'] — ^Where  the  holder  *  and  the  party  to  bo  charged 
by  the  notice,  reside  in  different  places,  or  the  party  entitled  to 
notice  resides  at  a  place  other  than  the  particular  place  at  which 
the  bill  or  note  is  payable,  or,  after  diligent  inquiry  was  supposed, 
though  erroneously,  to  so  reside,'  it  is  in  general,  sufficient  to 
prove  notice  of  dishonor  duly  addressed,  and  mailed  within  the 
proper  time.  This  done,  the  fact  that  the  notice  was  not  re- 
ceived, is  irrelevant.*  The  usage  of  a  bank,  if  relied  on  to  sus- 
tain service  by  mail  on  persons  residing  in  the  same  place  should 
be  proved  by  clear  and  satisfactory  evidence,  so  that  it  may  be 
presumed  that  the  parties  had  jtef  erence  to  it  in  contracting.^ 

In  addition  to  rules  alreaoy'slated  as  to  communications  by 
mail,^  it  may  be  observed  that  when  one  relies  on  mailing  he  must 
show  the  mailing  to  have  been  in  time  to  be  timely  received  ac- 
cording to  the  ordinary  course.'  The  court  is  not  bound  to  take 
judicifu  notice  of  the  course  of  the  mails,  nor  of  the  time  required 
lor  a  letter  to  go  from  one  post-office  to  another.''  In  support  of ^ 
mailing,  as  due  diligence,  plaintiff  may  give  evidence  of  tne  usual 
course  of  the  mails,  and  the  knowledge  of  the  post-office  authori- 
ties and  other  circumstances  throwing  light  on  the  Question 
whether  the  notice,  as  addressed  and  mailed,  was  reasonably  dili- 
gent, within  the  rule,®  or  even  for  the  purpose  of  raising  a  pro- 
sumption  that  the  notice  was  actually  received,  although  due  dili- 
gence was  not  used.* 

A  notary's  certificate  that  notice  was  mailed,  if  competent, 
raises  a  presumption  that  the  postage  was  paid.^*  Such  a  certifi- 
cate that  it  was  "  mailed  for "  the  indorser  raises  a  presumption 
that  it  was  directed  to  him." 

91.  Inference  of  ddivery  or  mailing^  from  ordinary  course  of 
husineaa.'] — Jt  is  not  necessary  to  show,  by  direct  evidence,  that 
the  particular  letter  containing  the  notice  was  put  into  the 
mail.  It  may  be  inferred  from  indirect  evidence,  such  as  that 
it  was  put  with  letters  for  the  post-office  by  one  clerk,  and  that 
the  letters  of  that  day  were  deposited  by  another  clerk ;  or  that 
it  was  put  with  letters  customarily  inade  up  in  the  usual  course 


»  See  Bowling  v.  Harrison,  6  How.  (U.  8.)  259. 

^  Saco  Nat  Bank  v.  Sanborn,  G3  Mc.  840,  a.  o.  18  Am.  R.  224. 

»  Bussard  v.  Levering,  6  Wheat.  102;  Rose.  N.  P.  374. 

«  Bowling  V.  Harrison,  6  How.  (U.  S.)  259;  2  Dan.  Neg.  Inst,  g  1018. 

•Page  291  ..f  this  vol. 

*  The  presamption  that  notice  of  protest,  <fec.,  sent  by  mail,  reached  the  person 
addressed,  ends  when  the  mode  of  conveyance  is  irregular  and  illegal,  ond  the  tnnll 
may  not  be  carried  at  all,  and  when  it  is  known  that  the  regular  mail  has  been  in^ 
definitely  suspended.  Don^an  v<  Wood,  49  Ala.  242,  g.  c.  20  Am.  11.  279,  and  cases 
cited. 

'  Early  v.  Preston,  1  Patt,  A  H.  (Va.)  228. 

>  Dickens  v.  Seal,  10  Pet  579. 

•Id. 

>«  Brooks  v.  Day,  11  Iowa,  46. 
"  irmith  y.  Janes,  20  Wend.  192 ;  and  see  Dunn  v.  Devlin,  2  Daly,  12^ 
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of  business  for  the  postman,  and  that  he  iftyariablj  carried  all  the 
letters  found  upon  the  table.^  Where  service  is  thus  proved  by 
presumption  from  the  ordinary  course  of  business,  the  testimony 
of  each  person  through  whose  hands  ia  ordinary  course  the  letter 
would  have  passed  to  the  mail  or  to  the  custody  of  the  postman, 
should  bo  adduced,*  but  it  is  not  essential  that  each  remember 
the  particular  letter,  and  be  able  to  negative  its  loss,  etc.* 

92.  Admissions  of  demand  made  and  notice  received,'] — The 
protest  may  be  proved  by  the  express  admission  of  the  party 
sought  to  be  charged,  without  producing  the  notary  or  his  certifi- 
cate.* Such  an  admission,  though  strong  evidence,  is  not  conclu- 
sive, even  if  written,  but  he  may  show  that  the  paper  was  signed 
under  mistake,"  unless  another  person  has  been  induced  to  alter 
his  condition  thereby.* 

An  admission  of  liability,  whether  express '  or  implied,*  or  by 
a  promise,  made  to  the  holder,  or  to  a  third  person,®  if  shown  to 
have  been  made  subsequent  to  the  dishonor,  is  competent  evi- 
dence from  which  to  infer  due  demand,  presentment  and  notice.^* 
Part  pajTnent  after  maturity,  by  the  drawer  or  indorser,  is  an  ac- 
knowledgment of  liability;  and  if  unexplained  is  presumptive 
evidence  against  him  of  demand  and  notice.  And  if  it  be  shown 
that  such  part  payment  was  made  with  knowledge  of  laches  of 
the  holder,  it  constitutes  a  waiver." 

The  burden  of  proof  is  upon  the  plaintiff  to  show  clearly  and 
distinctly  the  acknowledgment  of  liability  or  promise  to  pay; 
but  it  matters  not  what  particular  phrase  was  used,  if  it  amounted 
to  such  acknowledgment  or  promise.  If  the  promise  was  quali- 
fied by  a  condition,  evidence  of  its  acceptance,  or  of  performance 
of  the  condition,  is  necessary  to  make  it  available  as  a  waiver ; " 
but  without  such  evidence,  it  is  competent  in  connection  with 
other  circumstances,  as  tending  to  show  that  due  demand  was 
made  and  notice  given.^* 

When  the  admission  or  promise  is  adduced  as  evidence  that 


I  2  Ban.  N(*g.  Inst  §  1064. 

'  Seo  Hawkefl  v.  Salter,  4  Bing.  715. 

*  Cominercial  Bank  v.  Strone,  28  Yt.  316 ;  Hetheringion  y.  Kemp,  4  Campb.  193. 
Compare  Bradley  y.  Dayis,  26  Me.  49. 

*  Derricksnn  y.  Whitney,  6  Gray.  248. 

*  Commercial  l>'ank  of  Albany  y.  Clark,  28  Vt  826. 

*  Heano  y.  Rogers,  9  Bam.  &  Cress.  677. 
»  Rose.  N.  P.  874. 

^  As,  for  instance,  by  inclnding  the  bill  in  the  indorMr's  scliedale  of  debts  in  in« 
Bolyency,  Hyde  y.  Stone,  20  How.  U.  S.  170;  or  in  an  account  stated,  Bank  of  U.  S. 
y.  Lvman,  20  Vt.  666 ;  or  allowing  judgment  to  ^  by  default  in  an  action  brought  by 
n  former  holder  of  the  BQme  bill.  Kabey  y.  Gilbert,  6  11.  &  N.  686;  L.  J.  80  Esc 
170;  cited  in  Rose.  N.  P.  882. 

*  Potter  y.  Ray  worth.  78  East,  417;  Rose.  N.  P.  382. 
^^  Lewis  y.  Brehme.  83  Md.  412,  a.  c.  3  Am.  11.  190. 
»  2  Dan.  Keg.  Ins^t  ij  11C3. 

»  Id.  g  1162. 
»» Id.  §  1104. 
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notice  was  received,  and  not  as  evidence  of  a  contract  or  waiver, 
dispensing  with  the  right  to  notice,^  the  burden  is  on  the  party 
whose  admission  or  promise  is  adduced,  to  show  tliat  he  made  it 
iv^ithout  knowledge  of  the  facts,  and  that  the  facts  were  not  suffi- 
cient to  charge  him.* 

93.  Indirect  evidence  of  notice.'] — Evidence  of  any  acts  and 
declarations  of  the  party  sought  to  be  charged,  which  tend  to 
show  that  he  had  received  notice  is  competent  in  aid  of  direct  evi- 
dence of  actual  notice  or  due  diligence,  such,  for  instance,  as  the 
fact  that  he  has  taken  back  the  original  consideration  of  tlie  dis- 
honored note ;  •  or  has  taken  indemnity ;  *  or  has  objected  to  pay- 
ing solely  on  other  grounds,*  and  the  like. 

94.  Waiver  of  demand  or  notice^ — If  the  holder  has  any 
legal  excuse  for  not  having  actually  made  demand  and  given 
notice,  it  lies  on  him  to  prove  it.*  But  such  evidence  is  not 
strictly  admissible  under  an  allegation  of  demand  or  notice.'' 

The  waiver  may  be  proved  by,  1,  an  express  previous  assent  to 
omission ;  or  2,  by  subsequent  promise  with  full  knowledge ;  or 
3,  by  evidence  that  defendant  gave  the  holder  notice  that  the  paper 
would  not  be  paid,  and  promised  to  make  it  good,  even  though 
such  notice  dia  not  reach  the  holder  so  as  to  influence  his  action 
as  to  demand,  &c.* 

Evidence  that  the  indorser,  with  full  knowledge  of  the  laches, 
unequivocally  assented  to  continue  his  liability,  or  to  be  responsi- 
ble as  though  protest  had  been  made,  establishes  a  waiver  of 
omission  to  demand  and  give  notice.*  The  assent  must  be  clearly 
established,  and  will  not  be  inferred  from  doubtful  or  equivo- 
cal sicts  or  language.^*  An  express  promise  to  pay,  made  after  dis- 
charge, and  with  full  knowleage,  is  enough,  ^ut  it  is  not  neces- 
sary to  prove  an  express  promise.  Any  transaction  between  him 
and  the  holder  is  enough,  which  clearly  indicates  this  inten- 
tion." 

"Where  a  subsequent  admission  or  promise  is  adduced  as  evi- 
dence of  a  waiver  of  omission,  as  distinguished  from  using  it  as 
evidence,  that  there  was  no  omission,  plaintiff  must  show  that  it 


"  See  Rose  N.  P.  874. 

•  Lewis  T.  Brehme  (nbove);  Tebbetts  r.  Dowd,  28  Wend,  879. 
■  Andrews  v.  Boyd.  8  Mete.  484. 

^  Ro88  Y.  Planters'  Bank,  6  Humph.  885. 

>  Carlewis  y.  Corfield,  1  Q.  B.  814,  s.  o.  6  Jnr.  269;  1  G.  <Ie  D.  489. 

•  United  SUies  y.  Barker,  4  Wash.  C.  a.  464. 

^  Prtra^raph  65.     Contra,  in  some  States.    Harrison  y.  Bailey,  99  Masa  620,  and 
approYed  by  2  Dan.  Neg.  Inst.  8  1049;  and  see  14  Wall  874. 

•  Yeagcr  v.  Farwell,  13  WiiU.  18. 

•  Hobs  y.  Hurd,  71  N.  Y.  18. 
'•  Ross  Y.  Hard  (aboYe). 

"  Ross  V.  Hurd  (aboYe) ;  such  as  sayinj?,  "  I  will  waiYe  protest"  Id.  Or  agree- 
ing to  consider  the  demand  and  notice  as  made  in  dae  time,  and  himself  liable  as  in- 
dorser.   Duryea  y.  Denuison,  5  Jolma.  248. 
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was  made  with  full  knowlege  of  the  omisBion.*  The  weight  of 
authority  is  that  in  order  to  sustain  a  waiver  bj  subsequent 
promise,  defendant's  knowledge  that  he  had  not  received  regular 
notice  may  be  inferred,  as  a  fact,  from  the  promise  under  the  at- 
tending circumstances  without  requiring  clear  and  affirmative 
proof  of  knowledge.*  Evidence  of  a  consideration  for  waiver  is 
not  necessary.* 

Even  a  previous  written  waiver  mav  be  explained  by  parol,* 
within  the  limits  elsewhere  stated.'  Where  there  is  on  the  face 
of  the  instrument  a  written  waiver  of  either  act — demand  or 
notice — oral  evidence  is  competent  to  show  that  there  was  also 
a  verbal  waiver  of  the  other  act.' 

95.  Want  qf  funds,  as  an  exouse,"] — If  a  holder  seeks  to  rely 
on  want  of  funos  as  an  excuse  for  omission  to  demand  and  give 
notice,  the  burden  of  proof  is  on  him  to  show  that  there  were  no 
funds  in  the  hands  of  the  drawee  to  meet  the  bill ;  and  this  he 
must  do  by  affirmative  proof,  as  it  will  be  presumed  that  there 
were  funds,  although  the  bill  was  dishonored.  Having  shown 
that  there  were  no  funds,  ^  prima  facie  excuse  is  made  out ;  and 
if  there  were  qualifying  circumstances  entitlinff  the  drawer  to  re- 
quire strict  presentment  and  notice — ^such  as  his  being  an  accom- 
modation drawer,  or  keeping  an  open  account,  and  the  like — he 
must  show  them,  for  they  lie  peculiarly  within  his  own  knowl- 
edge.^  Evidence  that  an  indorser  had  funds  which  he  might  law- 
fufly  have  applied  to  payment,  but  did  not  receive  or  hold  solely 
for  the  purpose,  is  not  necessarily  an  excuse  for  omission  to  give 
him  notice ;  but  is  enough  to  go  to  the  jury.® 

Vn. — Ibregulab  Indobsament. 

96.  Payee  agajinst  irregulxir  indorser:  New  York  doctrine.] — 
Evidence  that  defendant  wrote  his  name  on  the  back  of  the  note 
before  its  delivery  to  the  payee,  without  any  extrinsic  evidence 
of  intention  in  so  doing,  raises  a  legal  but  not  conclusive  pre- 
sumption that  he  did  so  for  the  payee's  accommodation,  intend- 


>  Tebbetts  y.  Dcwd,  28  Wend.  379 ;  Walker  v.  Rogers,  40  HL  278.  Contra,  Loose 
Y.  Loose.  86  Peno.  St.  638,  compare  Wade  on  Notice,  429,  and  2  Dan.  Neg.Inst  g§  1162 
and  1167. 

Knowledge  of  tho  law  or  the  legal  liability,  as  distingaislied  from  the  fact,  need 
not  be  shown.    Matthews  y.  Allen,  16  Gray,  694. 

*  Tebbetts  Y.  Dowd,  28  VTend.  879,  aid  cases  cited. 

'  2  Dan.  Neg.  Inst.  §  1 147.  The  contrary  opinion  is  nrged  in  4  So.  L.  ReY.  426,  as 
to  cases  where  the  defendant  shows  that  he  was  in  fact  injured  by  the  omission. 

*  Union  Bank  v.  Hyde,  6  Wheat.  672;  Porter  y.  Kimball,  68  Barb.  467,  compare 
Ayrault  y.  Pacific  Bank,  47  N.  Y.  670. 

*  Buckley  y.  Bentley,  48  Barb.  283 ;  s.  p.  in  a  preYious  deciBion,  42  Id.  646,  pages 
294,  409,  of  thU  Yol. 

*  2  Dan.  Neg.  lost.  ^  1098 ;  see  also  p.  294  of  this  yoL 
'  2  Dan.  Neg,  Inst.  ^  1084. 

*  Ray  Y.  Smltb,  17  Wall  411.  * 
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lug  to  become  indorser  Bubsequent  to  the  pajee ;  that  he  knew 
the  indorsement  of  the  payee  most  be  given  before  the  note 
could  become  operative,  and  indorsed  the  note  on  that  under- 
standing.^  On  the  face  of  the  paper,  therefore,  without  extrinsic 
evidence,*  he  cannot  be  held  liable  at  suit  of  the  payee,  or  of  any 
one  Buui^  in  behalf  of  the  pajjree,  or  who  has  taken  title  from 
the  payee  after  maturity,*  or  with  knowledge  of  the  facts.* 

As  between  the  parties  and  those  subject  to  their  equities, 
oral  evidence  is  competent  to  rebut  this  presumption  by  show- 
ing'that  the  indorsement  was  made  to  give  the  maker  credit 
with  the  payee,*  and  that  the  payee  parted  with  value  on  the  faith 
of  itJ  For  this  purpose  oral  evidence  is  admissible  to  show  the 
circumstances  unaer  which  the  note  was  made  and  indorsed,*  the 
consideration  on  which  it  was  given,*  the  course  of  transactions 
between  the  parties,^  that  the  mdorser  placed  his  name  on  the 
note  at  its  inception,  and  before  it  passed  to  the  plaintiff,^  &c., 
and  the  form  of  the  paper  itself  may  aid  the  presumption.^  Evi- 
dence of  the  indorser  s  privity  with  the  negotiation  and  its  result 
is  competent,^  although  it  be  not  shown  that  he  knew  the  precise 
nature  of  the  credit  to  be  procured.^*  Showing  that  he  indorsed 
with  knowledge  that  it  was  required  as  a  condition  of  credit  to 
be  given  the  maker,  is  enough.^ 

»  This  18  the  New  York  Rule,  1  Abb.  N.  Y.  DUj.  new  ed.  492,  n. ;  Coulter  v.  Rich- 
mond, 69  N.  Y.  478.  It  is  applied  also  in  Indiana,  (Dale  t.  Moffitt,  22  Ind.  114); 
Jowa,  (Frear  y.  Dunlap,  1  Iowa,  S36.  now  other wiae  by  Btatate  of  1861,  Knight  y. 
Dunamore,  12  lowu,  85h  Minne$oia,^  (Marienthal  y.  Taylor,  2  Minn.  147;  McComb 
Y.  llioinpson,  2  Id.  139);  Mitiisnppif  (J.-nnlngs  Y.  Thomaa,  18  Smedee  A  M.  617); 
J^enngylvania,  (Fegcnbueh  y.  Lang,  28  Penn.  St.  198 ;  Eilbert  y.  Finkbeiner,  68  Peon. 
St.  243,  B.  o.  8  Am.  R.  176);  and  Wueonnn,  (Cady  Y.  Shepord,  12  Wis.  642,  foUowed 
in  18  Id.  229.  18  Id.  654). 

After  a  bng  line  of  contrary  decisions  in  MauaehuHU,  part  of  the  New  York 
mle  has  been  aaopted  and  extended  in  that  State,  by  a  statute  entitling  the  indorser 
in  all  cafes  to  demand  and  notice.    L.  1874,  c.  404. 

*  Lester  Y.  Paine,  87  Barb.  617,  620.  In  New  Jersey  there  is  no  presumption 
cither  way  without  eztrinsio  OYidence.  Chaddock  y.  Van  Messi,  86  N.  J.  L.  617,  s.  c 
10  Am.  R.  256.    Compare  Lnnbach  y.  Pnrsell,  85  N.  J.  L.  434. 

>  Bacon  y.  Burohtim,  87  N.  Y.  614. 

*  Phelps  V.  Vischer.  50  Id.  74. 

*  Under  proper  allegation.  Meyer  y.  Hibsher,  47  N.  Y.  265 ;  Gfroehn*T  y.  Mc- 
Carty,  2  Abb.  New  Gas.  70 ;  Draper  y.  Chase  M%.  Co.  Id.  79  ^  Smith  y.  Smith,  87 
Super.  Ct  (J.  &  S.)  203. 

*  Coulter  Y.  Richmond,  69  N.  Y.  481. 

'Id;  or  at  least  that  the  payee  gaYe  credit  or  forbearance  on  the  face  of  it. 
^  The  party  may  bo  asked,  as  a  witness,  to  state  the  circumstances  under  which 
the  note  was  made.     Smith  y.  Smith,  37  Super.  Ct  (5  J.  A  S.j  203. 

*  As.  for  instance,  to  enable  the  maker  to  buy  goods  or  the  payee,  Moore  y. 
Cross,  19  N.  Y.  227 ;  or  to  give  the  payee  a  security  for  a  pre-existing  debt,  ClotMer 
Y,  Adrianoi',  51  N.  Y.  822. 

"  Coulter  Y.  Richmond,  69  N.  Y.  478. 

"  Rey  Y.  Simps3n,  22  How.  (U.  S.)  841.  And  an  erasnre  of  plaintiff's  own  in- 
dorsement  may  be  explained.     Austin  y.  Boyd,  24  Pick.  64. 

"  As,  for  instance,  where  it  was  made  payable  at  the  payee's  house.  Coulter  y. 
Richmond  (aboYe). 

"  Meyer  y.  Hibsher,  47  N.  Y.  268. 

"  Coulter  Y.  Richmond,  59  N.  Y.  483. 

»  Meyer  v.  Hibsher  (above);  Luft  y.  Graham,  13  Abb.  Pr.  N.  8.  176,  178. 
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The  burden  is  on  plaintiff  to  show  that  the  tme  relations  of 
the  parties  were  not  those  apparent  on  the  instrument.^ 

If  it  appear  by  extrinsic  evidence  that  the  indorsement  was 
given  with  intent  to  give  the  maker  of  the  note  credit  with  the 
payee,  the  payee  may  sustain  his  action  against  the  indorser  as 
such.*  The  aefendant  can  only  be  charged  as  indorser  by  dis- 
honor and  notice  or  waiver,  as  in  other  cases.'  It  is  not  neces- 
sary that  the  payee  actuallj^  exercise  his  implied  right  to  over- 
write the  indorsement  with  his  own  indorsement  "without 
recourse.'*  * 

97.  —  defenaesIX — If  it  be  shown  that  the  payees  were  Ixma 
fide  holders  for  value  without  notice,  they  cannot  be  affected  by 
fraud  or  other  equities  between  the  maker  and  the  irregular  in- 
dorser.' 

98.  —  subsequent  tranrferee  against  irregular  indorser,"] — ^If 
it  appear  that  tne  transferee  knew  that  the  note  was  indorsed  by 
defendant  before  the  payee  overwrote  his  indorsement  without 
recourse,  the  transferee  cannot  recover  of  the  irregular  indorser 
without  the  same  extrinsic  evidence  which  the  payee  would  have 
to  give.' 

99.  The  United  States  Court  doctrine,] — In  the  Supreme 
Court  of  the  United  States,  the  irregular  indorser  is  held  to  be 
an  original  promisor,  a  guarantor,  or  an  indorser,  according  to 
the  nature  of  the  transaction  and  the  understanding  of  the  par- 
ties at  the  time  it  took  place ;'  under  the  following  rules :  1.  If 
he  put  his  name  in  blank  on  the  back  of  the  note  at  the  time  it 
was  made,  and  before  it  was  indorsed  by  the  payee,  to  ffive  the 
maker  credit  with  the  payee,  or  if  he  participated  in  the  con- 
sideration of  the  note,  he  must  be  considered  as  a  joint  maker 
of  the  note.'  2.  If  his  indorsement  was  subsequent  to  the 
making  of  the  note  and  to  the  delivery  of  the  same  to  take 
effect,  and  he  put  his  name  there  at  the  request  of  the  maker, 
pursuant  to  the  contract  of  the  maker  with  the  payee  for 
further  indulgence  or  forbearance,  he  can  only  be  held  as  guaran- 
tor, which  can  only  be  done  where  there  is  legal  proof  of  consid- 


>  null  T.  Marvin,  2  Supm.  Ct.  420, 422.  It  is  a  general  rale  that  the  presnmption 
is  that  the  liabilities,  <&c.,  of  parties  to  negotiable  paper  are  those  indicated  on  face 
of  the  paper.  Central  Bank  y.  Hammett,  60  N.  Y.  168.  But  an  indorsee,  who  is  also 
a  prior  indorser,  can,  nevertheless,  recover  of  the  one  who  indorsed  to  him  where  it 
was  the  intent  ion  of  the  parties  that  the  intermediate  indorser  should  be  liable  to 
him.    Hnbbard  v.  Matthews,  64  N.  Y.  48,  48. 

«  1  Abb.  N.  Y.  IMg.  new  ed.  492,  n. 

3  Id.,  and  ca<!os  above  cited.  Grlswold  y.  Stonghton,  2  Oreg.  61.  Ccwtra,  Drake 
y.  Markle,  21  Ind.  434. 

*  Moore  y.  Cross,  19  N.  Y.  227 ;  Chaddock  y.  Van  Ness.  86  N.  J.  61Y,  s.  o.  10  Am. 
R.25d. 

»  aothier  v.  Adriance,  61  N.  Y.  826. 

•  1 'helps  V.  Vischer  60  N.  Y.  74. 

'  Goodv.  Martin.  9*6  U.  S.  (6  Otto),  90,  94,  affl'g  1  Col.  166,  2  Id.  21R. 
«  Id.,  citins:  Schneider  v.  Schifihian,  20  Mo.  671 ;  Irish  y.  Ouaer,  81  Me.  636.    But 
see  note  4  below. 
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eration  for  the  promise,  unless  it  be  shown  that  he  was  connected 
with  the  inception  of  the  note.^  3.  But  if  the  note  was  intended 
for  discount,  and  he  put  his  name  on  the  back  of  the  note  with 
the  understanding  of  all  the  parties  that  his  indorsement  would 
be  inoperative  until  the  instrument  was  indorsed  by  the  payee, 
he  is  liable  only  as  a  second  indorser  in  the  commercial  sense, 
and  as  such  is  entitled  to  the  privile&:es  which  belomr  to  such  an 
indorser.*  ^  ^  ^ 

Oral  evidence  is  competent  to*  show  whether  the  indorsement 
was  made  before  the  indorsement  of  the  payee  and  before  the  in- 
strument was  delivered  to  take  effect,  or  after  the  payee  had  be- 
come the  holder  of  the  same.'  In  the  absence  of  evidence  on  this 
point,  an  undated  indorsement  will  be  presumed  to  have  been 
made  at  the  inception  of  the  note/ 

If  made  at  the  inception  of  the  note,  it  is  prima  facie  pre- 
sumed to  have  been  made  for  the  same  consideration,  and  a  part 
of  the  original  contract  expressed  by  the  note.^  If  made  after 
the  inception  of  the  note,  and  after  an  Indorsement  by  the  payee, 
it  will  be  presumed  it  was  not  made  for  the  same  consideration  ;^ 

1  Good  Y.  Hartin,  96  U.  S.  (6  Otto)»  90,  94,  affi'g  1  Col.  166,  2  Id.  218. 
•Id. 

'  Id.;  Badger  y.  Barnabee,  17  N.  H.  120.  But  he  may  be  also  oo-suretj  with 
payee.    Carrier  v.  Fellows,  27  N.  H.  869. 

*  Good  V.  Martin  (above)  p.  94,  and  cases  cited;  Martin  y.  Boyd,  11  N.  H.  886, 
887 ;  Parkhurst  v.  Vail,  73  111.  843  ;  Childs  v.  Wyman,  44  Me.  441 ;  Gilpin  v.  Murley. 
4  Honst  (Del.)  284;  Massey  y.  Turner,  2  Id.  79,  89 ;  compare  Union  Bank  y.  WUlis, 
8  Mete.  604. 

In  different  jurisdictions  there  is  much  diYprsity  of  opinion  as  to  whether,  under 
this  presumption  (or  uride^  direct  eYidence  to  the  same  effect),  the  Irrej^Iar  indorser 
should  be  held  as  JoirU  maker  or  Surety,  as  in  the  bupreme  Court  of  the  United  State*, 
and  as  has  been  held  also  in  Arkansas,  (Killian  y.  Ashley,  24  Ark.  610) ;  Delaware, 
(Gilpin  V.  Marley,  4  Houst.  [Del.]  284 :  Massey  Y.  Turner,  2  Id.  79,  89) ;  Georaia,  (by 
statute :  Collins  y.  EYerett,  4  Geo.  273);  Liniutiana,  (Lawrence  y.  Oakey,  14  La.  889; 
Chorn  y.  Merrill,  9  La.  An.  688);  Maine,  (Childs  y.  Wymnn,  44  Me.  441,  Leonard  y. 
Wiids,  86  Me.  266;  Good  y.  Maftin.  aboYe);  Maryland,  (Ives  y.  Bosley,  86  Md.  262, 
268;  WaIz  y.  Alback,  87  Id.  4i>4,  409);  Maaaa-'huxem,  (Hawks  y.  PhilUps,  7  Gray, 
284);  Mlekigan,  (Witterwaz  y.  Paine,  2  Mich.  669;  Rothchild  Y.  Griz,  81  Id.  160); 
Mmnetoia,  (Pienn  y.  Inrine,  1  Minn.  »77);  Miaenuri,  (Hcheider  v.  Schiffman,  20  Mo. 
671);  Hew  //amjM/#tr«,  (Martin  y.  B«>yd,  11  N.  H.  88.5,  887;  but  compare  Currier  y. 
Fellows,  27  Id.  869);  North  Carolina.  (Baker  Y.  Robinson,  68  N.  C.  191);  Mo<k 
Inland,  (Perkins  Y.  tiarstow,  6  K.  L  507);  South  CaroUna,  (McCreary  y.  Bird,  12  Rich. 
654) ;  Vermont,  (strong  y.  Riker,  1 6  Vt.  667 ;  SylYester  y.  Downer,  20  Vt.  8.55) ;  and 
WeMt  Virginia,  (if  ihe  payee  so  el'cts.  Burton  y.  Hansford,  10  W.  Vo.  470,  481);  or  as 
a  Ouaraiitor,  as  in  England  and  i.i  Arkantas,  (if  the  payee  OYerwrites  n  guaranty, 
Killian  v.  Ashley,  24  Ark.  616);  California,  (Pierce  y.  Keonedy,  6  Cal.  188;  contm, 
Jones  Y.  Goodwin,  89  Id.  498,  s.  c.  2  Am.  R.  478);  Connecticut,  (Perkins  y.  Catlin,  11 
Conn.  212;  Ransom  y.  Sherwood.  26  Id.  487;  Clark  y.  Merriman,  26  Id.  676);  lUinoia, 
(Webster  y.  Cobb,  17  111.  469,  466,  nnd  cases  cited);  loiffa,  (by  statute:  Knight  y. 
Dunsmore,  12  Iowa,  8:);  Kansas,  (Firman  y.  Blood.  2  Kan.  496,  626);  Kentuc^.Qij 
statute:  Arnold  y.  Bryant,  8  Bush.  668);  Nevada,  (Van  Doren  y.  Tjader,  1  Ncy.  880, 
887, 889);  Ohio,  (Champion  y.  Griffith,  13  Ohio,  228) ;  Texas,  Chandler  y.  Westfall  80 
Tex.  477);  r»iyi«ia,  (Watson  y.  Hunt,  0  Graf.  n88, 642;  Orrick  y.  Colston,  7  Id.  180. 
199)  nnd  West  Virginia,  (if  the  paYee  so  electa.  Burton  y.  Hansford,  10  W.Va.  470  481). 

In  New  Jersey  there  seems  to  be  no  liability  without  extrinsic  cYidence.  CbaddocK 
Y.  Von  Ness,  86  N. .».  L.  617,  s.  o.  10  Am.  U.  256. 

*  Good  Y.  Martin  (above) ;  Austin  y.  Boyd,  41  Mass.  64 ;  Parkhurst  y.  Vail,  78 
r.l  843. 

*  Good  Y.  Martin  (aboYe)t 
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and  if  it  be  attempted  to  charge  the  party  aj9  a  guarantor,  a  dig- 
tinct  consideration  muBt  appear.^  To  show  that  that  which  was 
presumptively  an  indorsement  was,  by  intention  of  the  parties,  a 
guaranty  to  the  payee,  it  is  competent  to  prove  the  indorser's 
subsequent  admissions  of  liability  or  promises  to  pay  made  to  the 
payee/^  provided  the  evidence  satisfies  the  statute  of  frauds  as  to 
guaranties. 

Under  these  rules  oral  evidence  is  admissible  to  show  that,  in 
the  intent  and  understanding  of  the  parties,  an  indorsement  made 
in  fact  after  manual  delivery,  waa  made  in  pursuance  of  a  pre- 
vious condition  or  understanding,  such  that  it  is  to  be  referred 
back  and  take  effect  as  if  made  before  delivery.*  The  interpreta- 
tion ought  to  be  such  aa  to  carry  into  effect  the  intent  of  the  par- 
ties; and  evidence  of  the  factis  and  circumstances  which  took 
place  at  the  time  of  the  transaction  are  admissible  to  aid  in  the 
interpretation  of  the  language  employed.^ 

100.  Oral  evidence  to  vary  the  dscertained  cofUract.'] — ^When 
the  object  and  consequent  legal  effect  of  the  indorsement  have 
been  thus  ascertained,  the  same  rules  heretofore  stated  *  exclude 
oral  evidence  of  intention  inconsistent  with  the  legal  effect  of  an 
indorsement,  guaranty  or  joint  promise,  as  the  ease  may  be.^ 

YIII.  Defenses  Geneeally. 

101.  Defenses  available  against  aU  Holders^  whether  bona 
fide  or  otherwise^ — The  following  defenses  may  be  pleaded  and 
proved  against  even  an  innocent  holder  for  value : 

1.  The  fact  that  defendant  had  no  legal  capacity  to  make  the 
contract  alleged  to  have  been  made  by  him.'' 


I  Gkx)d  y.  Mfirtin  (aboye),  p.  98,  citing  Eases  €k>mpany  y.  Edmands,  12  Gray 
(Mass.)  272 ;  Brewster  y.  Silence,  7  N.  Y.  207.  If  the  iodoreeiDent  is  showo  to  baye 
been  made  prior  to  or  contemporaneons  with  the  deliyery  to  the  ptyee,  or  in  pursu- 
aoce  of  an  a^^reexnent  made  prior  to  or  contemporaneons  with  the  aeliyery,  in  consid- 
eration of  which  the  payee  agrees  to  accept  it,  a  ^naranty  over¥rrltten  is  a  safiicient 
raemorandnm  within  the  statute  of  frauds.  Chadaock  y.  Van  Ness,  85  N.  J.  517,  s.  o. 
10  Am.  R.  256,  and  cases  cited.    But  compare  Van  Doren  y.  Tjader,  1  Ney.  380. 

•  Eilbert  y.  Finkbeiner,  68  Penn.  St  248,  s.  a  8  Am.  R.  176.  It  might  be  other- 
wise of  promises,  Ac,  to  a  snbsequent  holder,  for  they  might  be  made  iu  mistake  of 
law.    Id.,  f)«r  Shabswood,  J. 

«  Hawkes  y.  Phillips,  7  Gray,  284. 

^  Good  y.  Martin  (aboye),  p.  95 ;  Badger  y.  Bamabee,  17  K.  H.  120 ;  Pierse  y. 
y.  Iryine,  1  Minn.  869;  Perkins  y.  Catlin,  11  Conn.  212.  Declarations  in  payee's 
absence  do  not  bind  him.   Draper  y.  Weld,  18  Gray,  580 ;  Strong  y.  Riker,  16  Yt.  554. 

•  Paragraph  47. 

•  Allen  y.  Brown,  124  Mass.  78 ;  TrescoU  B'k  v.  Cayerly,  7  Gray,  217 ;  Vore  y. 
Hurst,  13  Ind.  561. 

^  The  incapacity  of  a  party  prior  or  subsequent  to  defendant  is  not  nsually  a  d»- 
fenae.  Burke  y.  Allen,  29  N.  II.  106,  and  cases  cited.  If  the  making  or  the  transfer 
is  eyen  tacitly  admitted  in  pleading,  incapacity  of  the  maker  or  the  indors?r,  ns  the 
case  may  be,  cannot  be  proyed  unlesis  pzpres-^ly  alleged.  Bobbins  y.  Richardson,  2 
Bosw.  248.  Conyersely,  a  mere  allegation  of  incapacity  d'ics  not  admit  evidence 
that  an  indorsement  alleged  to  haye  been  dulv  made,  was  not  made  in  the  lawfiil 
manner.    Ogden  y.  Raymond,  5  Bosw.  16;  8  Abb,  Ct  App.  Dee.  896. 
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2.  The  fact  tLat  the  instrament  was  given  for  a  conaideration 
for  which  the  instrament  itself,  by  statate,  is  declared  void.^ 

3.  The  spuriousness  or  forgery  of  the  contract  alleged  to  have 
been  made  by  defendant. 

4.  A  material  alteration  in  the  contract  of  the  defendant,  made 
by  a  holder  of  the  paper,  and  in  no  way  sanctioned  by  defendant.' 

5.  Fraud  in  the  obtaining  of  defendant's  signature,  without 
any  negligence  on  his  part,  or  any  intent  to  make  any  obligation 
or  traE^er.' 

The  mode  of  pleading  and  proving  these  facts,  except  so  far 
as  already  stated,  is  reserved  for  the  cnapters  on  def CDses  in  ac- 
tions on  contract. 

103.  Failure  or  io(mt  qf  consideration.'] — As  between  the  par- 
ties to  the  act  that  lacks  consideration,  this  defense  is  available. 
As  against  subsequent  transferees  it  is  available  after  defendant 
has  shown  that  plaintiff  has  not  the  title  of  a  bona  fide  holder.^ 
It  should  be  pleaded,*^  bat  it  is  not  essential  that  the  answer  state 
whether  the  failure  is  set  up  as  a  denial,  or  a  recoupment  or  coun- 
ter-claim.* Upon  the  whole  issue  as  to  original  want  of  consid- 
eration, it  will  be  for  plaintiff  to  sustain  the  burden  of  showing 
that  there  was  one ; ''  although  the  negotiable  paper  is  liRelf  prima 
facie  evidence  of  it.  If  there  was  a  consideration,  and  defendant 
relies  on  its  failure,  the  burden  is  on  defendant"  to  prove  the 
failure  fully  and  explicitly.*  When  the  defense  is  avaimble,  oral 
evidence  is  competent  oi  the  real  consideration  and  the  facts 
attending  the  making  and  delivery  of  defendant's  obli^tion, 
which  are  not  inconsistent  with  the  instrument,  and  whicn  tend 
to  show  that  it  has  been  diverted  from  its  original  purpose.  When 
the  paper  was  made  in  pursuance  of  a  contract,  it  is  competent  to 
show  what  that  contract  was  and  its  purpose.^ 


^  1  l>aii.  Nes:.  iBBt.  §  607.  Bnt  if  the  Btatnte  does  not  expreesly  avoid  tlie  inshm- 
ment,  it  is  yaUd  in  hands  <f  a  bona  fide  porohaaer  fur  yalue,  before  maturity.  Cow- 
ing V.  Altman,  71  N.  Y.  489.  rev*ff  6  Hun,  ^66. 

*  Otherwise  if  defendant  pnt  \\  in  the  power  of  the  wrong^doer  to  alter,  by  deliv- 
erino^  the  paper  with  blaoks,  <fcc 

'  See  Chapman  t.  Roee,  66  K.  Y.  187,  rer'g  44  How.  Pr.  864.  Aa  to  doressy 
jee  para&7*aph  106. 

^  Wriffht  Y.  Irwin,  88  Mich.  82. 

*  Moak's  Van  ^nty.  PI  507,  n.;  Bingham  y.  Kendatt,  17  Ind.  896,  899.  Contra, 
at  common  law. 

*  Wilteia  y.  Northern,  8  Boew.  162;  Springer  y.  Dwye-,  60  N.  Y.  19,  reVg  68 
Barb.  189.  Compare  Dubois  y.  Hermans,  66  R.  Y.  678,  674;  Payne  y.  Cutler,  18 
Wend.  6r  5 ;  Meakim  y.  Anderson,  1 1  Barb.  216 ;  Craig  y.  Miwoiiri,  4  Pet  410. 

^  Paragraph  29 ;  Estabrook  y.  Boyle,  1  Alien,  412. 

*  Dresser  y.  Ainsworth,  9  Barb.  619. 

*  Holbrook  y.  Wilson,  4  Boew.  64 ;  Smith  y.  Paton,  6  Boew.  146 ;  affi'd  in  81  K. 
Y.  66. 

The  motiye  is  not  necessarily  the  consideration:  and  breach  of  a  promise  which 
constituted  part  of  the  motive  for  giying  a  note  for  a  yalid  conslderntion  is  not  neces* 
saiily  a  failure  of  consideration.     Philpot  y.  Gmninger,  14  Wall.  677. 

»  Bookfltayer  y.  Jayne,  60  N.  Y.  146,  rey'g  8  bupm.  Ct  (T.  <fc  C.)  897. 
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Partial  failure  is  admissible,  under  an  allegation  of  total  fail- 
ure,^ unless  defendant  has  been  misled  to  his  prejudice. 

It  is  not  sufficient  for  one  of  several  joint  makers  to  show 
that  he  received  no  consideration.  He  must  also  show  that 
neither  of  the  others  did.* 

103.  Accommodation  paper.'] — This  defense  may  be  made 
available  against  another  than  tne  party  accommodated,  if  de- 
fendant can  show,  either : 

1.  That  plaintiff  was  a  transferee  after  maturity ;  *  or, 

2.  That  he  did  not  take  for  any  consideration ;  *  or, 

3.  That  he  took  with  notice  of  the  accommodation  character 
of  the  signature,  and  that  the  signature  was  beyond  the  scope  of 
the  writer's  authority ;  or 

4.  That  the  paper  was  vjTongfully  diverted,  and  that  plaintiff 
did  not  take  for  value.* 

Evidence  of  accommodation  character  alone  does  not  put  on 
plaintiff  the  burden  of  proving  what  value  he  paid ;  •  but  coupled 
with  evidence  of  fraud,  duress,  or  fraudulent  diversion  of  the 
paper,  it  does.^  Where  there  is  only  the  simple  fact  that  it 
was  an  accommodation  bill  or  note,  then  the  inference  is  that  the 
holder  did  give  value  for  it,  because  that  was  the  very  object  for 
which  the  instrument  was  given.®  Evidence  of  consent  to  a  di- 
version of  the  paper  from  the  purpose  originally  intended  should 
be  clear  and  explicit,  not  doubtful  or  liable  to  misconstruction.* 

Evidence  that  the  paper  was  made  for  a  special  purpose,  and 
fraudulently  misappropriated,  is  not  available  under  a  mere 
denial  of  making  or  indorsing,^^  nor  under  a  mere  allegation  of 
want  of  consideration."  The  fact  that  the  maker  of  tne  paper 
held  and  put  it  into  circulation  for  his  own  advantage,  is  sumcient 
evidence  of  notice  to  the  party  taking  it  that  the  indorsements  upon 
it  were  made  for  his  benefit,  and  not  in  the  course  of  business.^ 


>  Landry  y.  Durham,  21  Tnd.  282  ;  Willia  r.  BuUitt,  22  Tez.  830. 

>  Kinsman  t.  BirdsaU,  2  E.  D.  Smith,  896. 
»  Chester  y.  Dorr,  41  N.  Y.  279. 

^  But  it  is  not  enough  to  show  that  he  took  a^  collateral  security  for  an  nntece- 
dent  debt.  Grocers'  Bank  y.  Penfiold,  2  Abb.  Kew  Cas.  806,  s.  o.  69  N.  Y.  602, 
qualifying  7  Hun,  279. 

^  A  fraudulent  diversion  of  the  paper,  as  disting^isht'd  from  a  misapplication  of 
the  proceeds,  roust  be  shown  for  this  purpose.  Farmers*  <fe  Cit.  Bank  y.  Nozon,  46 
N.  Y.  762;  Wolfe  v.  Brouwer,  6  Robt  601 ;    Gray  v.  Bank  of  Ky.  29  Penn.  St  866. 

If  the  accommodation  character  of  the  paper  is  shown,  and  a  diversion  of  it,  de- 
fendant need  not  show  that  the  diversion  waA  injarious  to  him ;  the  burden  is  on 
plaintiff  to  show  that  it  was  not    Rochester  v.  Taylor,  28  Barb.  18. 

•  Harsrer  y.  Worrall,  69  N.  Y.  870. 

'  Farmers',  Ac.  Bank  y.  Noxon,  46  N.  Y.  762. 

«  Seybel  y.  Bank,  64  N.  Y.  291 ;  Collins  v.  Gilhert,  94  IT.  S.  (4  Otto).  758.  Ac- 
cording  to  some  authorities,  defendant  must  show  that  plaintiff  had  knowledge  of  the 
equity  as  well  as  of  the  accommodation  character  of  the  slguature.  1  Dan.  Keg.  Inst 
§§790,791. 

*  People  ex  rel.  Barton  v.  Rensselaer  Ins.  Co.  88  Barb.  828. 
»•  Rose.  N.  P.  866 ;  Collins  y.  Gilbert,  94  U.  8.  (4  Otto),  767. 
"  Cntlln  V.  Hansen.  1  Duer,  809. 

"  Fielden  v.  Lahcns,  2  Abb.  Ct  App.  Dec.  Ill ;  Lemoine  y.  Bank  of  North  Amer- 
ica, 8  DilL  C.  Ct  44,  and  cases  cited. 
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104.  -Fmwef.] — As  against  a  bona  fide  holder,  it  is  not  enough 
to  show  fraud  even  in  regard  to  the  nature  or  contents  of  the  in- 
strument, if  it  appears  that  the  party  meant  to  make  some  obliga- 
tion, and  left  it  to  another  to  put  in  writing  the  limits  of  it,  with- 
out due  supervision.*  The  evidence  of  such  fraud,  however,  is 
available  if  coupled  with  evidence  that  the  defendant  was  free 
from  negligence.*  Thus  evidence  that  defendant  could  not  read 
win  excuse  a  confidence  which  would  otherwise  be  negligence.* 

105.  DareBB^ — Evidence  that  the  defendant's  signature  was 
obtained  by  duress  puts  on  plaintiff  the  burden  of  proving  his 
title.*  Evidence  that  it  was  obtained  by  violent  duress,  without 
anv  consideration,  avoids  the  note  even  as  against  a  hona  fide 
holder.' 

106.  Impeaching  PlaintiJ^^s  Title,'] — If  the  instrument,  though 
not  specially  payable  to  plamtiff,  is  drawn  or  indorsed  so  as  to  be 
payable  to  Dearer,  its  production  by  plaintiff,  without  any  other 
evidence  of  his  title,  throws  on  defenaant  the  burden  of  impeftch- 
ing  that  title.*  This  may  be  done,  under  proper  pleading,  bv  evi- 
dence that  he  never  acquired  any  title,  or  that  he  has  ^solutely 
divested  himself  of  it,  or  that  he  acquired  the  paper  with  notice 
that  his  transferror  had  parted  with  title  to  another.'' 

If  the  complaint  sets  forth  the  plaintiflPs  title, — as,  for  in- 
stance, by  alleging  that  defendant  gave  the  note,  or  indorsed  the 
note  to  B.,  &c.,*  defendant  may,  under  a  denial,  show  that  it  was 
given  or  indorsed  to  others  who  still  hold  it.  If  the  complaint 
makes  only  a  general  allegation  of  title,  evidence  that  title  is  in 
another  is  not  admissible  as  a  defense,  unless  pleaded  as  new  mat- 
ter.* But  in  either  case,  if  plaintiff  shows  that  he  has  legal  right 
to  demand  payment  as  against  defendant,  nothing  short  of  evi- 
dence of  his  bad  faith  will  avail  the  debtor  to  defeat  the  action.^* 
Even  if  defendant  should  show  that  a  stranger  had  a  right  to 
contest  the  plaintifPs  title,  the  legal  presuniption  is  that  the 
stranger  does  not  intend  to  do  so."  If  plaintiflrs  title  is  not  duly 
put  in  issue,  evidence  that  he  had  none,  and  had  not  authorized 


'  Chapman  v.  Rose,  56  N.  Y.  187,  reVg  44  How.  I*r.  864.  Compare  Brown  v. 
Reed,  79  Penn.  St.  370,  a.  o.  21  Am.  R.  70 ;  ami  see  16  Alb.  L.  J.  I'i7. 

'  Wiilker  V.  Ei^bert,  29  Wise.  194,  a.  c.  9  Am.  R.  R48,  and  cases  cited ;  Brigga  v^ 
Ewart,  61  Mo.  245,  a.  c.  11  Am.  R.  445. 

»  Whitney  v.  Snyder,  2  Lana.  477  (approved  la  56  N.  Y.  142);  Griffiths  v.  Kel- 
logg, 89  W  isc.  200,  a.  o.  20  Am.  R.  48. 

^  McClintick  t.  Cummins,  2  McLean,  98;  1  Dan.  Neg.  Inst  611. 

»  See  Looniis  v.  Ruck,  66  N.  Y.  466. 

•  Snoith  V.  Sac  County.  1 1  Wall.  189,  and  cases  cited. 

'  Sheldon  v.  Parker,  3  Hun,  498.  s.  o.  6  Supm.  Ct  (T.  A  C.)  616. 
»  Rose.  N.  P.  864,  866;  Hull  v.  Wheeler,  7  Abb.  Pr.  411. 

*  See  White  v.  Drake,  2  Abb.  New  Cas.  138,  and  cases  cited.  Compare  Wedder- 
Fpoon  y.  Rogers,  82  ChI.  669. 

^^  City  Bank  of  New  Haven  y.  Perkina,  29  N.  Y.  668 ;  and  see  Poormon  v.  MUla^ 
86  Cal.  1 1 8. 

"  City  Bank  v.  Perkins,  29  N.  Y.  667. 
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the  action^  is  inadmiBBible.^  Under  even  a  general  denial,  how- 
eyer,  defendant  may  show  that  plaintiff  has  but  a  naked  legal 
title,  and  that  the  real  interest  is  in  another,  for  the  pnrpose  of 
letting  in  evidence  of  the  declarations  and  admissions  of  that 
other? 

The  evidence  of  title  afforded  b^  producing  the  instmment  on 
the  trial  may  be  rebntted  by  showing  that  the  plaintiff  did  not 
obtain  the  right  or  title  by  which  he  seeks  to  recover  until  after 
the  commencement  of  the  action;*  or  that  possession  was  origin- 
ally acquired  for  a  special  purpose,  and  not  as  accompanymg 
title/  The  appearance  of  restrictive  indorsements,  subsequent 
to  one  which  would  charge  defendant  as  liable  to  bearer,  is  not 
evidence  of  title  in  another.*^  The  fact  that  the  plaintiff  suing 
indorsers  on  a  bill  of  exchange  acquired  title  from  the  acceptor 
is  prima  facie  evidence  that  he  is  not  a  Jxyna  fide  holder.* 

If  the  instrument  is  not  in  plaintiff's  possession,  his  recovery 
may  be  defeated  bv  showing  that  it  is  m  the  possession  of  an 
adverse  claimant  who  would  have  apparent  right  of  recovery  by 
its  production.''  But  the  mere  fact  that  plaintiff  has  not  actual 
possession  of  the  instrument,  does  not  necessarily  defeat  his  re- 
covery. It  is  sufficient  if  he  has  the  right  to  the  money  due 
upon  it.* 

107.  Collateral  security,'] — Evidence  adduced  by  defendant 
that  plaintiff  took  the  paper  merely  as  collateral  security  does  not 
alone  affect  plaintiff's  right  to  recover;*  but  if  defendant  also 
shows  an  equity  against  the  pledgor, — such  as  that  the  paper  was 
accommodation  paper  on  his  part,** — the  law,  for  the  purpose  of 
reventing  circuity  of  action,  limits  the  recovery  to  the  amount 
ue  from  the  pledgor."    The  burden  is  on  the  plaintiff  to  prove 


d 


»  Way  ▼.  Richardson,  8  Gray,  412. 
«  Davis  T.  Carpenter,  12  How.  Pr.  287. 

*  Hovey  v.  Bebring,  24  Mich.  282,  a.  a  9  Am.  R.  122 ;  ReynoldB  t.  Kent,  6  Cent 
L.  J.  166 ;  compare  48  Me.  864. 

^  See  Rogers  v.  Morton.  12  Wend.  487,  affi'd  in  14  Id.  676 ;  Hicklethwaite  t. 
Thebaud,  4  Sandf.  97.  ETidence  that  the  payee  had  possession  of  the  note  after  he 
had  assigned  it,  for  the  purpose  of  demanding  payment  for  plaintiff,  and  put  it  in  an 
attorney's  hands  to  sue,  does  not  necessarily  prove  that  he  U  the  real  party  in  inter- 
est.   Grimes  v.  MoAninch.  9  Ind.  278. 

*  Rider  v.  Taintor,  4  Allen,  866. 

♦  Central  Bank  of  Brooklyn  v.  Hammett,  60  N.  Y.  168.  CofUra,  Morley  v.  Cul- 
TiTweU,  7  Mees  <&  W.  174;  1  Dan.  Ileg.  Inst  §  781  a.  Compare  Hunter  t.  Kibbe,  6 
Hcl^n,  279. 

^  Van  Alfttyne  t.  Commercial  Bank,  4  Abb.  Ct  App.  Dec.  462 ;  Crandall  T. 
8chr<Bppo1,  1  Hun,  667,  s.  o.  4  Supm.  Ct.  (T.  A  C.)  78.  See  also  Sheldon  y.  Parker, 
8  Hun,  498.  s.  c  6  Supm.  Ct.  (T.  A  C.)  616. 

•  Selden  v.  Prinple,  17  Barb.  468. 

•  Atlas  Bank  y.  Doyle.  9  R.  I.  76,  s.  o.  11  Am.  R.  219.  See  also  GrooersT  Bank 
▼.  Pepfield,  2  Abb.  New  Cases.  806. 

>«  Atlas  Bank  v.  Doyle  (above) ;  1  Dan.  Nee.  Inst  §  882. 

"  See  cases  collected  in  18  Alb.  L.  J.  247 ;  Holoomb  v.  Wyckoff,  86  N.  J.  85,  8.  (X 
lOAm.  B.  219. 
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what  debts  were  secured  and  the  amotint  dne.^  Bat  if  defend- 
ant relies  on  the  fact  of  a  payment  or  discharge  of  such  debts^ 
that  is  for  him  to  show.' 

Irregularity  in  forfeiting  the  pledge  is  not  available  to  one 
not  a  party  to  the  contract  of  pledge.* 

108.  Tranter  after  maturity.']  — Proving  transfer  after  matur- 
ity is  not  available  unless  coupled  with  evidence  of  equities  exist- 
ing against  prior  parties,^  and  attaching  to  the  paper  itself,  as  dis- 
tinguished from  collateral  transactions!"  Even  then,  plaintiff  may 
prove  that  he  took  from  one  who  was  a  bona  fide  purchaser  for 
value  before  maturity,  although  plaintiff  himself  may  have  pur- 
chased after  maturity  or  witn  a  knowledge  of  the  infirmity.' 
Where  the  time  of  maturity  depends  on  the  time  of  delivery,  and 
the  date  and  the  time  of  delivery  are  not  coincident,  the  latter 
may  be  shown  by  parol,  in  order  to  avoid  the  presumption  of 
dishonor  before  transfer.*^ 

109.  Suretyship  and  Dealing  with  jprincipal,'] — As  between 
the  original  parties  to  the  transaction,  one  of  several  may  show 
by  oral  evidence  that  he  signed  as  surety,  so  as  to  let  in  the  defense 
of  an  extension  discharging,him  ;  ®  but  special  conditions  of  sure- 
tyship not  implied  in  the  legal  relation  cannot  be  proved  by 
parol  evidence  of  contemporaneous  agreement,  if  they  would 
contradict  the  writing.'  xhe  like  evidence  of  suretyship  is 
competent  against  a  subsequent  holder  if  he  is  shown  to  have  nad 
knowledge  of  the  true  relation  of  the  parties  at  the  time  of  his 
dealing  with  the  principal  ;^®  otherwise  uot.^ 

A  defendant  who  is  shown  to  be  a  surety  under  the  foregoing 
rules,  or  who  is  charged  as  an  indorser,^  or  drawer,*'  may  show  a 
valid  agreement  between  the  holder  and  the  maker,  or  acceptor, 
or  any  party  prior  to  defendant,"  extending  the  time  for  pay- 
ment, without  consent  of  the  defendant.  But  such  agreement  is 
miitter  of  defence  which  must  be  affirmatively  alleged  *'  and 
proved^'  by  the  defendant. 


1  Maitland  v.  Citizon?'  Nat.  Bank  of  BalUmore,  40  Md.  6l0,  b.  c.  17  Am.  R.  620. 
Contra,  Atlas  Bank  v.  Doyle  (above). 

•  Hilton  V.  Smith,  5  Gray,  400. 

»  Hatch  V.  Brewster,  53  Barb.  276. 

•  Way  V.  Rich  inlson.  8  Gray,  414. 

•  National  Bank  of  Washington  v.  Texas,  20  Wall.  88,  and  cases  cited. 

•  Roberta  v.  Line,  64  Me.  108,  s.  c.  18  Am.  R.  242. 

'  Cowing  V.  Altman,  71  N.  Y.  441,  rev'g  5  Hun,  656. 

•  Hubbard  v.  Gurney,  64  N.  Y.  457  ;  8  So.  Law  Rev.  439. 

•  Ihompson  v.  II.iU,  43  Barb.  214,  and  caees  cited. 

»•  Oriental  Financial  Co.  v.  Overend,  L.  R.  7  Ch.  142 ;  7  II.  L.  840.  Contra,  1 
Dan.  Neg.  Inst,  g  133S.     Compare  1  Pars.  Pr.  N.  Ac.  233. 

»  Su  nmerhill  v.  Tapp,  62  Ala.  227. 

»  Artiians'  Bank  v.  Backus,  36  N.  Y.  100,  s.  c.  3  Abb.  Pr.  N.  S.  278,  afB'ff  81 
How.  Pr.  242. 

"  English  V.  Darlev.  2  Bos.  A  P.  61. 

"  Rose.  N.  P.  893,  citing  Hall  v.  Cole,  4  Ad.  A  E.  577. 

»  Rose.  N.  P.  393. 

'*  Artisans'  Bonk  y.  Backns  (above). 
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To  invoke  the  rule  that  taking  a  new  note  suspends  the  right 
of  action  and  discharges  the  surety  not  assenting,  it  should  be 
made  to  appear  that  there  was  an  agreement,  either  express,  or 
implied  from  the  facts  proved,  that  the  new  note  was  taken  in 
payment  of  the  first  note,  or  that  the  time  of  payment  of  the 
lirst  note  was  extended  in  favor  of  the  party  who  was  primarily 
liable.^  If  either  be  proved,  it  is  not  necessary  to  show  that  the 
first  note  was  surrendered.^  If  a  new  obligation  was  taken,  evi- 
dence of  a  different  contemporaneous  oral  agreement,  is  not 
competent.* 

110.  Payment^ — ^Payment  must  be  aflSrmatively  pleaded.  A' 
denial  of  the  formal  allegation  of  non-payment  is  not  equivalent 
to  an  allegation  of  payment.*  On  an  issue  of  payment,  alone, 
the  burden  is  on  the  defendant  to  show  payment ;  ^  and  this  is 
so  even  where  evidence  is  requisite,  and  has  been  given,  that 
the  instrument  was  present  at  the  place  where  it  was  payable, 
on  the  day  it  fell  due.*  Where  the  only  issue  is  payment,  neither 
party  is  bound  to  produce  the  instrument.' 

If  a  party  to  the  instrument  is  shown  once  to  have  delivered 
it  so  as  to  become  liable  on  it,  the  mere  fact  of  its  present  pro- 
duction by  him  is  generally  prima  facie  evidence  against  those 
seeking  to  hold  him  liable  on  it,  and  in  his  favor,  that  it  has  been 
paid  or  otherwise  discharged ;  *  but  this  presumption  does  not 
necessarily  arise  where  he  is  shown  to  have  had  other  means  of 
regaining  possession. 

The  possession  of  the  paper  by  the  plaintiff  is  presumptive 
evidence  that  it  has  not  been  paid  by  tnose  liable  on  it  to  liim. 
But  if  he  was  liable  on  it  to  others,  to  whom  he  paid  the  amomit 
at  maturity,  it  may  defeat  his  action,  unless  he  gives  evidence 
that  he  acquired  title  by  transfer,  not  merely  possession  by  sur- 
render on  payment.*  A  payment,  for  which  a  general  receipt  is 
indorsed  upon  the  instrument,  is  presumed  to  have  been  nmde 
by  the  maker  or  acceptor,  who  was  primarily  liable,  even  wnen 
the  drawer  has  possession  and  sues  the  acceptor.^*    If  the  instru- 


*  Hubbard  v.  Gurney,  64  N.  Y.  467.  TestimoDy  of  a  party  to  the  allej^ed  agree- 
ment of  extension  relied  on  to  discharge  an  inaorser,  merely  to  the  effect  that  he 
solicited  indulgence  to  arrange  hi;*  affairs  and  try  and  relieve  his  iudorsera,  and  that 
ho  was  given  to  understand  that  this  would  be  extended  to  him,  if  he  renriennbers  nothing 
more  tiian  this,  is  insufficient  to  sustain  a  finding  of  an  agreement.  I^elson,  Ch.  J. 
Bank  of  Ltica  v.  Ivis,  17  Wend.  608. 

*  Hubbnrd  v.  Gurney  (abore). 

*  Burbank  t.  Beach,  15  Barb.  826. 

*  Edson  V.  Dillave,  8  How.  Pr.  278. 

*  Enapp  y.  Runals,  87  Wis.  185. 

*  Fullerton  v.  Bank  of  United  States,  1  Pet  604,  617. 

'  Rose.  N.  P.  892;  Mead  T.  Brooks,  8  Ala.  840.  Conira,  Marfield  v.  Davidson,  8 
Gin  <&  J.  209. 

'  See  paragraph ;  Grey  v.  Grey,  47  N.  Y.  662,  rev'g  2  Lans.  178 ;  and  see  Hack- 
ney y.  Yrooman,  62  Barb.  660. 

*  See  page  2  of  this  yo\.  paragraph  4. 
>o  1  Dan.  I^eg.  Inst  g  1229. 
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ment  is  produced  from  the  pla'ntifiTs  custody,  it  is  for.  him  to  ex- 
plain a  receipt  appearing  thereon  if  he  seeks  to  impeach  it.^ 

Whore  a  new  hill  or  note  is  given  in  renewal  of  an  earlier,  and 
the  earlier  is  retained,  the  new  is  presumptively  only  a  suspension 
of  the  debt,  and  not  a  satisfaction  until  paid,  unless  it  be  shown 
that  it  was  expressly  agreed  that  the  earlier  one  should  be  extin- 
guished. Delivery  of  the  earlier  without  such  agreement  does 
not  of  itself  raise  a  presumption  of  extinguishment.  And  pre- 
sumptive evidence  of  intent  to  extinguish  may  generally  be 
rebutted  by  showing  that  by  such  construction  the  debt  would  be 
lost.* 

111.  Qualifying  agreemenf] — Evidence  of  an  agreement  be- 
tween the  original  parties  qualifying  or  suspending  the  apparent 
liability  of  the  maker  is  not  competent  against  a  holder  for 
value  before  maturity,  unless  it  is  first  shown  that  he  had  knowl- 
edge thereof  at  the  time  the  transfer  was  made.* 

IX.  Defendant's  Evidence  to    Kkquire  Plaintiff  to  prove 
Title  as  a  holder  for  value  before  Matcrity. 

112.  The  general  rule.'] — The  right  of  a  transferree  to  shut 
out  defenses  such  as  arise  from  equities  between  tlie  antecedent 
parties,  depends  on  his  having  the  title  of  a  purchaser  and  holder 
of  a  negotiable  instrument,  who  took  it,  1,  in  good  faith ;  2, 
for  a  valuable  consideration ;  3,  in  the  ordinary  course  of  business ; 
4,  when  it  waa  not  overdue ;  6,  without  notice  of  its  dishonor,  and 
(5,  without  notice  of  facts  which  impeach  its  validity  as  between 
thd  antecedent  parties.  The  plaintiffs  production  of  the  instru- 
ment, with  proof  of  its  execution,  &c.,  as  above  stated,  raise  a 
sufficient  presumption  in  his  favor  on  all  these  points.* 

Defendant,  to  lay  the  foundation  for  defenses  arising  from 
sueh  equities,  must  adduce  evidence  sufficient  to  go  to  the  jury,*^ 
tending  to  show  either,  1.  That  plaintiff,  when  he  took  the  paper, 
had  notice  of  the  equities — in  other  words,  must  negative  plaint- 
iffs good  faith  (in  which  case  the  burden  is  thrown  on  plaintiff  to 
prove  that  one  under  whom  ho  claims  was  in  fact  a  purchaser  for 
value,  &c.,  before  maturity) ;  •  or,  2.  That  there  was  fraud,  duress. 


^  See  paragraph  61.  Compnre  2  Greeol.  £r.  18th  ed.  480,  §  627.  Authority  of 
an  a^ent  to  roceive  payment  ia  not  necesearUy  impUed  from  pos8e8<4ion.  Donbleday 
v.  Kreas.  60  N.  Y.  410,  reV^  60  Barb.  181 ;  ScoTillo  v.  Landon,  Id.  686. 

*  2  Dan.  Ncg.  Inst  §  1266.  Compare  Kightingale  r.  Chafee,  11  U.  I.  609,  a.  o.  23 
Am.  R.  631. 

«  Brown  y.  Spofford,  95  U.  S.  (6  Otto),  474,  483. 

«  CoUina  y.  Gilbert,  94  U.  a  (4  Otto),  764,  and  caaescitod. 

*  Smith  y.  Sac  County,  11  Wall  189,  147,  oud  aathoritiea  cited.  If  the  cause  ia 
tried  without  a  jury  the  jnd?e  may  pass  on  the  question,  aa  prelimlnnry  to  further 
eridence.    Brookmnn  y.  Mlllbank,  60  N.  Y.  878. 

*  Hill  y.  Sanda,  6  N.  Y.  Le?.  Oba.  19.  On  proof  thnt  the  note  waa  fraudulent  and 
yoid  M  between  the  maker  and  payee,  an  inttrmediaU  holder  will  not  be  preaumed, 
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or  illegality  in  the  inception  of  the  contract,  or  negotiation  in 
fraud  of  the  rights  of  the  defendant  (in  which  case,  and  without 
evidence  that  plaintiff  had  notice  thereof/  the  burden  is  thrown 
upon  plaintiflE  of  supporting  the  presumption  of  title  by  showing 
due  negotiation  in  fact.)*  if  defendant  shows  that  the  paper  was 
lost  or  stolen,  it  throws  the  burden  on  plaintiff  of  showing  that  it 
came  to  him  in  due  course  of  business  and  for  value.* 

113.  Failure  or  want  of  Consideration.'] — Failure  or  want  of 
consideration,*  as  distinguished  from  a  f raudfulent  or  illegal  incep- 
tion of  the  contract,*  is  not  enough  to  rebut  the  presumption  that 
plaintiff  is  a  hona  iide  holder,  or  put  hira  to  proof  of  the  amount 

1>aid  by  him.     Evidence  that  the  consideration  was  positively  il- 
egal,®  as  distinguished  from  being  merely  void,''  does  throw  the 
burden  on  plaintiff. 

X.  Plaintiff's  Evidenoe  of  Title  as  Holder  fob  Value  befoek 

Matueity. 

114.  Burden  of  proof.'] — To  enable  him  to  recover,  after  the 
burden  is  thrown  upon  him,  plaintiff  must  prove  that  he  (or  one 
under  whom  he  claims)  took  the  paper  before  maturity,  for 
value,®  even  although  there  were  intermediate  indorsers,  unless 
there  is  evidence  that  they  paid  value.®  Fraud  being  shown,  the 
presumption  is  that  the  deceiver  will  transfer  the  paper,  so  as  to 
enable  some  other  to  collect  it ;  and  this  presumption  avails 
against  the  holder  to  require  him  to  show  that  value  was  paid.^° 

115.  Evidence  that  transfer  was  hefore  Maturity.'] — Plaintiff 
must  show  that  delivery,"  and  also  indorsement,  if  indorsement 
was  necessary,  were  made  before  maturity.  Delivery  and  taiz- 
take  do  not  excuse  delay  in  indorsing." 

Against  a  maker  or  drawer  who  delivers  paper  after  its  date. 


in  favop  of  plaintiff,  to  hive  paid  value.     Ilolcomb  v.  Wyckoff,  85  N.  J.  85,  b.  c.  10 
Am.  R.  219,  222;  Roberts  v.  Lane,  64  Me.  108,  s.  c.  18  Am.  R.  242. 

1  N.  Y.  <b  Virginia  ^tate  Stock  Bank  t.  Gibson,  6  Duesr,  674.  Bat  see  Ilntchin- 
son  y.  Bo^rgs,  28  Fenn.  St.  294. 

*  The  necessity  of  evidence  of  this  may  be  dispensed  with  by  omitting  to  require 
it  at  the  trial     Wilson  v.  Rocke.  68  N.  \.  642. 

'  Kubns  V,  Gettysburgh  Nat.  Bk.  68  Penn.  St.  445.  So,  perhaps,  where  it  was 
lodged  in  escrow,  and  wrongfully  delivered.  Chipman  v.  Tucker,  83  'Wise.  43,  anil 
see  pp.  62,  60. 

*  Mechanics^  <b  Traders^  Nat.  Bank  of  N.  Y.  v.  Crow,  60  N.  Y.  85,  affi'g  6  Da  y, 
191 ;  Wilson  v.  Lazier,  11  Gratt  47Y. 

*  Ross  V.  Bedell,  6  Duer,  465  ;  Valhir  v.  Zane,  6  Gratt.  246. 
«  Holden  y.  Cosgrove,  12  Gray,  216. 

»  Rose.  N.  P.  886. 

8  Collins  V.  Gilbert,  94  IT.  S.  (4  Otto),  763,  and  cases  cited. 

»  Bank  of  St.  Albans  v.  Gilliland,  23  Wend.  311. 

"  Bailey  v.  Bidweli,  18  Mees.  <k  W.  73;  First  Nat.  Bk.  v.  Green,  43  N.  Y.  298. 

"  A  verbal  pledge  of  the  paper  without  delivery  is  not  enougK  Either  a  delivery, 
or  some  positive  act  showing  an  actual  transfer  of  the  paper  itself,  or  of  the  right  to 
dispose  of  it,  should  be  proved.  Russell  v.  Scuddcr,  42  Barb.  81,  36,  Killer,  J.; 
and  see  Woodruff  v.  Wicker,  2  Bosw.  613. 

"  Lancaster  Nat.  Bk.  v.  Taylor,*  100  Mass.  18 ;  1  Am,  R.  71,  and  cases  cited. 
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or  lodges  it  with  a  depoisitary  with  anthoritj  to  make  Buch  a  de- 
livevy,  one  claiming  as  a  transferree  for  value  may  show  that  it 
was  aelivered  at  the  time  of  the  transfer,  and  thus  remove  the 
presumption  of  dishonor  arising  from  the  apparent  date/ 

If  paper  w^able  on  demand  is  offered  m  evidence  duly  in- 
dorsed, but  with  an  undated  indorsement,  the  presumption  is  that 
it  was  indorsed  before  maturity  :  and  the  burden  is  on  him  im- 
peaching it  on  the  ground  ot  dishonor  before  indorsement,  to 
show  that  the  transfer  took  place  after  a  reasonable  time  had 
elapsed.  But  if  the  transfer  is  shown  to  have  taken  place  after 
the  expiration  of  a  reasonable  time,  or  if  no  demand  was  made 
within  such  time,  so  as  to  charge  the  indorser,  the  burden  is  on 
plaintiff  to  show  excuse  for  the  delay** 

116.  —  and  hefore  noticeJ] — If  notice  of  the  infirmity  is  shown 
to  have  been  given  to  the  holder  before  maturity,  plaintiff  must 
show  that  the  title  was  perfected  not  only  by  delivery  but  by 
indorsement,*  and  (if  necessary)  by  pavment  of  value,  all  made 
before  such  notice ;  and  on  showing  this  he  will  be  protected 
only  to  the  extent  of  the  value  so  paid.^ 

117.  —  (md  for  valt^.l — ^Plaintiff  must  show  what  value  was 
paid.*  If  the  paper  never  nad  an  inception  until  it  came  to  the 
holder's  hands,  he  cannot  recover  without  proof  of  payment  of 
full  value.  Usurious  discount  is  fatal.*  Otherwise,  the  amount 
of  consideration  is  not  material,  except  as  bearing  on  the  question 
of  actual  or  constructive  notice,'^  or  as  limiting  the  recovery  in 
certain  cases. 

118.  Evidence  of  good  faith.'] — ^At  this  stage  of  the  case 
plaintiff  is  not  called  on  to  snow  that  he  had  no  notice.*  If  he 
shows  that  he,  or  the  one  under  whom  he  claims,  is  a  transferree 
for  value  and  before  maturity,  within  the  foregoing  rules,  and  there 
is  nothing  on  the  face  of  the  paper,  to  charge  him  with  inquiry,* 
or  in  the  circumstances,  to  show  his  bad  raith,^  the  burden  is 
thrown  on  defendant  to  prove  bad  faith  in  taking  the  transf er.^^ 

119.  "  Taking  t^p."] — To  enable  one  already  liable  upon  the 


"  Cowing  T.  Altman,  71  N.  T.  441,  rev'g  6  Hun,  556. 

*  1  Pars,  on  Pr.  N.  ^c.  880.  For  the  mode  of  proying  diaconnt  in  the  ordinary 
ecrarse  of  bunnesB,  by  prodndng  the  bank's  books,  see  Ocean  Nat  Bank  t.  Carll,  56 
N.  T.  440,  andagain,  9  Hm,  287. 

>  Clark  V.  Whiuker,  60  N.  H.  474,  s.  o.  9  Am.  R.  986. 

«  Dresser  y.  Mlssonri.  Ac  RaUway  Constniotion  Co.  98  XT.  S.  (3  Otfco),  92. 

*  first  National  Bank  y.  Green,  48  N.  T.  298,  801. 

*  Eastman  y.  8baw,  66  N.  Y.  622.  Compare  Miller  t.  Crayton,  8  Snpm.  Ct.  (T.  A 
0.)  860,  and  Williams  T.  Tilt,  86  N.  Y.  819. 

^  Gonld  T.  Segee,  6  Doer,  270. 

*  Cowing  T.  Altman,  71  N.  Y.  440,  rey'g  6  Hun,  666;  Dalrymple  y.  HUlenbrand, 
•2  N.  Y.  6,  affi'g  2  Hon,  488,  s.  o.  6  Sopni.  Ct  (T.  A  C)  67. 

*  See  paragraph  121. 

>«  Jones  T.  Gordon,  H.  of  L.  87  Law  Times,  N.  S.  480.    Per  Blacxbueii,  J. 
"  Catlin  y.  Uaaaen,  1  Duer,  809 ;  Hart  y.  Potter,  4  Id.  458 ;  DavU  t.  Bartlett,  IS 
Ohio  St  684 
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paper,  or  already  chargeable  with  notice  of  equities,  to  recover 
a^inBt  others,  as  a  hona  fide  holder  on  taking  it  np,  he  should 
show  a  transfer  of  it  to  him  ^  as  distinguished  from  a  payment  of 
it  by  him,^  but  the  evidence  that  the  transaction  was  so  intended 
need  not  be  express,  for  the  intent  may  be  inferred  from  circum- 
stances.' If  it  be  shown  that  he  took  it  up,  as  distinguished  from 
paying  it,  evidence  of  his  knowledge  of  an  original  want  of  con- 
sideration, &c.,  is  not  admissible.^ 

XL  Defendant's  evidence  that  Pijlintiff  is  not  a  Holder 

IN  good  faith. 

120.  Bad  faith^ — To  show  bad  faith,  evidence  of  guilty 
knowledge,  or  of  willful  ignorance  is  essential.*  For  this  purpose 
circumstances  which  ought  to  have  put  a  prudent  man  on  in- 
quiry are  admissible  in  evidence ;  and  fraud  established,  whether 
by  direct  or  circumstantial  evidence,  is  sufficient;*  but,  on  the 
whole  evidence,  notice  or  fraud  must  clearly  appear.'' 

A  very  trivial  price  is  a  circumstance  relevant  on  the  ques- 
tion of  bad  faith.^ 

121.  Notice.'] — ^Notice,  or  other  facts  equivalent,  must  be  al- 
leged in  order  to  be  admissible.  A  general  allegation  of  bad 
faith  is  not  enough.* 

Express  notice  ^ven  to  the  transferee  prior  to  the  transfer, — 
as,  for  instance  notice  that  certain  securities  had  been  stolen, — is 
prima  facie^  but  not  conclusive,  evidence  of  bad  faith,  and  may 
be  rebutted  by  proof  that  the  notice  was  lost,  or  its  existence  or 
contents  forgotten  at  the  time  of  transfer.*®  Advertisement  of 
loss  is  not  competent  unless  brought  home  to  the  transferee;** 
but  evidence  from  which  it  is  probable  that  the  advertisement 
was  seen, — for  instance  that  he  took  or  habitually  read  the  paper, 
— ^is  enough  to  go  to  the  jury.** 

Marks  on  the  instrument  itself,  of  a  character  to  apprise  one 


•  Freedman's  Savings,  <bc.  Co.  y.  Dodge,  93  U.  S.  (3  Otto),  382 ;  and  see  p.  2  of 
this  Vol. 

•  Lancey  v.  Clark,  64  N.  Y.  209. 
'  Same  cases. 

^  Benedict  T.  De  Groot,  1  Abb.  Ct.  App.  Dec  125.  Compare  Burr  y.  Smith,  21 
Barb.  262;  Hooper  y.  De  Long,  87  Super.  Ct  (J.  A  S.)  12Y. 

»  Hotchkiss  V.  Nat.  Bank,  21  Wall.  864 ;  Collins  y.  GUbert.  94  U.  S.  (4  Otto),  753 ; 
Commissioners  of  Marion  County  y.  Clark,  Id.  285 ;  1  Dan.  Keg.  Inst  §  775. 

•  Murray  y.  Lardner,  2  Wall.  121. 

^Morehead  y.  Gillmore,  77  Penn.  St  118,  s.  c.  18  Am.  R.  435;  Ilamilt^n  y. 
Yought,  84  N.  J.  18;  Phelan  y.  Moss,  67  Pa.  St  59,  s.  c.  5  Am.  R.  402.  C<mira,  48 
Vt  125,  8  CL  5  Am.  R.  266. 

'  1  Dan.  Neff.  Inst.  §  779.    But  see  Scott  y.  Johnson,  5  Bosw.  213. 

•  2  Pars,  on  J*rom.  N.  Ac.  274 ;  Ball  y.  Consolidated,  Ac.  Co.  32  N.  J.  L.  102 ;  Pa^ 
ker  y.  Raynal,  1  La  Ann.  2'>9. 

»»  Lord  y.  Wilkinson," 56  Barb.  693. 

"  Pars,  on  Prom.  N.  Ac.  268. 

'*  Id. ;  and  see  p.  225  of  th  s  yoL     Compare  Kello^  y.  French,  iri  Gray,  354. 
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to  whom  it  is  offered,  of  the  alleged  defect,  are  sufficient  to  estab- 
lish notice.^  But  the  fact  that  tne  terms  of  the  instrument  indi- 
cate a  special  consideration,  such  as  a  warranty,  for  instance,  do 
not  charge  the  transferee  with  notice  of  a  breach.'  The  dnty  of 
inquiry  raised  by  a  mistake  of  date  apparent  on  the  face  of  the 
note,  is  satisfied  by  inquiry  as  to  the  fact  of  date ;  and  does  not 
charge  with  knowledge  of  a  disconnected  matter,  such  as  defect 
of  authority  in  an  agent.* 

122.  Negligence!] — ^Proof  that  the  holder  was  in  such  a  situa- 
tion as  that  he  might  have  had  notice,  had  he  been  diligent  in 
making  inquiries  which  the  situation  offered  and  invited  him  to 
make,  is  not  enouffh.^  Hence  suspicious  circumstances, — such  as 
that  the  seller,  aueged  to  have  diverted  the  paper,  was  embar- 
rassed in  circumstances  and  did  business  with  plaintiff  as  agent  \^ 
or  that  he  offered  it  for  a  less  sum  than  at  the  legal  rate  of  dis- 
count;* or  that  the  paper  was  nearly  due;^  are  not  alone  suffi- 
cient evidence  of  bad  faith.  Mere  negligence  in  taking  the  paper, 
however  gross,  is  not  sufficient  as  matter  of  law.*    But*  wnile 

Sross  negkgence  is  not  itself  bad  faith,  it  may  be  competent  evi- 
ence  for  the  jury.* 

XII.  Municipal  and  other  Coupon  Bonds. 

123.  Title.]  Possession  of  bonds  drawn  or  indorsed  so  as  to 
be  payable  to  bearer,  is  prima  facie  evidence  of  title. ^®  The  iden- 
tity of  the  bonds  produced  with  those  alleged  in  the  complaint, 
may  be  assumed  if  no  objection  is  made  at  the  trial.^^  In  an  action 
on  coupons,  the  possession  of  the  coupons  is  prima  facie  evidence 
that  the  holder  of  them  is  the  holder  of  the  bonds  from  which 
they  were  cut,  without  producing  the  bonds  themselves,^ 

>  Goodman  y.  SimondB,  20  How.  (U.  8.)  842,  866 ;  Iron  Moontaio  Bank  v.  Bfor- 
iloclr,  62  Mo.  'JO;  CoUine  v.  GUbert,  94  U.  8.  (4  Ott*>),  758.    As,  for  instance,  where 

frinted  words  were  erased  but  still  visible.  Angle  v.  Northwestern  Mutual  Life 
nsurance  Co.  92  U.  S.  (2  Otto),  830,  841.  Absence  from  the  bond  of  a  scrip  certifi- 
cate which  had  been  pinned  to  ic  and  was  referred  to  in  it. — ^held  competent  but  not 
sufficient  evidence  to  put  the  purchaser  on  inquiry.  Uotchkifls  v.  National  Banks, 
21  WalL  858;  and  see  47  N.  Y.  148. 

*  Mabie  v.  Johnson,  8  Hun,  809. 

«  Miller  V.  Crayton,  8  Supm,  Ct.  (T.  A  C.)  860. 

^  Lake  v.  Reed,  29  Iowa,  268,  s.  o.  4  Am.  R.  209 ;  Collins  v.  GUbert,  94  U.  S. 
(4  Otto).  768. 

B  Farmers'  <b  ntisens*  Nat  Bank  T.  Noxon.  46  N.  Y.  762. 

*  Mechanics'  Bank  of  WilUamsburgh  v.  Foster,  44  Barb.  87,  a.  o.  19  Abb.  Pr.  47; 
29  How.  Pr.  408. 

^  Marine  Bank  of  New  York  v.  aements.  81  N.  Y.  88. 

«  Chapman  v.  Rose,  56  N.  Y.  187,  rev*g  44  How.  Pr.  864;  Brown  v.  Spofford,  96 
U.  8.  (5  Otto),  474,  478. 

*  Collins  V.  Gilbert  (above) ;  Jones  v.  Gordon  (H.  of  L.)  87  Law  Times,  N.  8. 480; 
2  Pars  on  Prom.  N.  Ac.  279. 

»•  Martin  v.  8omerviIle  Water  Power  Co.  27  How.  Pr.  161, 169. 

"  Wickes  V.  Adirondack  Co.  4  SupuL  Ct  (T.  <k  C.)  260.    Compare  Chambers 
County  V.  Clews,  21  WalL  817. 

- 1*  Aurora  aty  v.  West,  7  Wall.  82 ;  Doming  v.  Inhabitants  of  Honlton,  64  Me. 
254,  a.  o.  18  Am.  R.  253;  and  see  6  Moak's  Eng.  120,  n. 
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124.  Evidence  of  regularity  and  patver.'] — A  mimicipal  cor- 
poration is  not  estO{>ped  from  asserting  the  invalidity  of  its  bonds 
oj  the  conduct  of  its  officers  or  agents,  or  acts  of  acquiescence 
on  the  part  of  the  inhabitants.*  Want  of  power  in  the  officer  by 
whom  the  act  was  performed  cannot  be  supplied  by  estoppel 
drawn  from  the  conduct  of  the  officer,  nor  by  ratincation  oy 
him ;  and  want  of  {)Ower  in  the  corporation  cannot  be  supplied 
by  estoppel  against  it  or  ratification  by  it.  But  if  it  had  power, 
want  01  its  delegation  to  the  officer  may  be  supplied  by  estoppel 
or  by  ratification,  drawn  from  its  own  conduct  or  silence.^ 

in  favor  of  a  bona  fide  purchaser  for  value  and  before  matur- 
ity, or  an  assignee  of  such  a  purchaser,  the  recital  in  municipal 
bonds,  by  officers  empowered  to  determine  the  question,  that  &e 
precedent  conditions  prescribed  by  law  have  been  performed,  is 
conclusive.'  The  recital  is  itself  a  decision  of  the  fact  by  the  ap- 
pointed tribunal.*  And  the  certificate  of  the  proper  omcer  that 
the  bond  has  been  duly  issued  and  the  signatures  are  genuine,  and 
that  the  same  has  been  duly  registered  in  his  office  according  to 
law,  cannot  be  contradicted  by  evidence  that  there  was  actually 
no  registration  in  his  office.'  £ut  the  validity  or  existence  of  the 
alleged  statute  may  be  impeached  against  any  holder.*  If  it  ap- 
pear on  the  face  of  the  bonds  that  they  are  not  in  conformity 
with  the  act,  the  holder  cannot  prove  ignorance''  of  the  terms  of 
the  act. 

125.  Notice  of  defect^  Jbo^ — The  non-pavment  of  a  single 
coupon  overdue  smce  the  commencement  oi  the  month  in  which 
the  bond  was  purchased,  though  competent  on  the  question 
whether  plaintin  is  a  bona  fide  holder,  yet,  in  connection  witli  the 
fact  that  previous  coupons  had  been  paid,  is  entirely  insufficient 
to  charge  him  with  notice  or  dutj  of  inquiry.®  The  number  of  a 
coupon  bond,  being  essential  to  identity,  may  be  regarded  as  ma- 
terial, within  the  rale  as  to  alterations.* 


1  Weismer  t.  Village  of  DonelaM,  04  N.  T.  91,  105. 

*  5  Abb.  N.  Gas.  49,  note,  and  cases  cited. 

>  Commissioners,  Ac.  y.  BoUes,  94  U.  S.  108,  and  caees  cited ;  and  notwitliBtand- 
ing  error  in  the  recital.  Commissioners,  Ac  r.  January,  Id.  206.  Thus  it  is  concln- 
nAve  as  to  the  ralidity  and  genaineas  of  the  signatures  of  the  requisite  number  of  tax 
payers,  (Town  of  Venice  v.  Mnrdock.  92  U.  S.  [2  Otto],  494);  as  to  the  giving  of 
regular  notice  of  the  popular  election,  which  was  a  condition  precedent,  (Humboldt 
Township  ▼.  Long,  Id.  642);  and  that  the  Talue  of  the  taxable  property  of  the  town- 
ship was  in  amount  sufficient,  (Marcy  v.  Township  of  Oswego,  Id.  687). 

^  Town  of  Coloroa  v.  Eaves,  92  U.  S.  (2  Otto),  484 ;  and  see  Van  Uoatrup  y.  Mad- 
ison City,  1  Wall.  291. 

»  Township  of  Rock  Creek  v.  Strong,  96  U.  S.  (6  Otto),  271,  278. 

•  Town  bf  8.  Ottawa  v.  Perkins,  94  U.  S.  (4  Otto),  267.  As  to  the  mode  of  doings 
this,  see  8  Abb.  New  Cns.  872.  note. 

'  Horton  v.  Town  of  Thompson,  ^l  N.  Y.  614,  rev'g  7  Hun,  462. 

•  CromweU  r.  County  of  Sac,  96  U.  9.  (6  Otto),  51,  57. 

*  Foroe  r.  City  of  £{iiabeth,  28  N.  J.  £q.  408,  and  cases  died. 
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XIII.  Bank  Chbokb. 

126.  JSiamp.'] — The  provision  of  the  intemal  revenne  law*  ex- 
chidiiig  checKS,  drafts  and  orders,  or  copies  thereof,  from  admis- 
sion  in  eyidence  nnless  duly  stamped,  applies  only  to  United 
8tat^  conrts,  not  to  the  State  courts.'  Omission  to  stamp,  to  de- 
feat the  paper,  must  be  shown  to  have  been  done  with  intent  to 
defraud  the  revenue.*  It  is  not  enough  to  show  that  it  was  done 
intentionally  for  another  purpose.*  The  burden  of  proving  a  lost 
instrument  to  have  been  unstamped  is  on  the  party  objecting  to 
its  production.  There  being  no  evidence  on  either  siae,  it  will 
be  presumed  to  have  been  stamped.  When  it  has  been  shown 
that  at  any  particular  time  it  was  unstamped,  the  burden  is  shifted, 
and  the  party  relying  upon  it  must  prove  that  it  was  duly 
^tamped.* 

127.  Ti&e.'] — Production  is  the  same  evidence  of  title  as  in 
the  case  of  other  negotiable  paper.'  The  payee  may  recover  in 
his  own  name,  although  anotner  person  may  be  interested  in  the 
proceeds.^  Evidence  of  usage  is  competent  to  show  that  a  bank 
which  in  good  faith  receives  a  check  from  a  depositor  and  passes 
it  to  his  credit,  and  on  the  same  da^  pajB,  and  charges  against 
such  deposit,  checks  drawn  by  him,  is  a  iona  Jide  holder  of  the 
deposited  check  for  value.* 

A  check  payable  to  a  fictitious  or  impersonal  payee,  is  admis- 
sible under  an  allegation  of  a  check  payaole  to  bearen* 

128.  Oral  evidence  to  vary,'] — In  accordance  with  rules  already 
stated,*®  it  is  not  competent  to  vary  the  terms  of  the  check  by 
showing  a  contemporaneous  oral  agreement  that  payment  was  not 
to  be  demanded  at  maturity,  but  that  time  was  to  be  given  at  the 
election  of  the  drawer,**  or  was  to  be  made  in  uncurrent  fimds.** 
But  oral  evidence  that  it  was  given  as  security  for  a  proposed 
loan  which  was  not  made,  and  that  it  had  therefore  no  considera- 
tion, is  admissible.** 


»  U.  S.  R.  a  S  84?1. 

*  People  e¥  reZ  Barbour  t.  Gates,  43  N.  Y.  40,  rer'g  67  Barb.  291,  a.  o.  89  How. 
Pr.  74.  Contra,  Cbartiera  A  RobinBon  Turnpike  Co.  y.  McNamara,  72  Penn.  ^t.  278, 
&  a  18  Am.  R.  673. 

>  Baker  r.  Baker  6  Lane.  609. 

^  Redlich  y.  Doll,  64  N.  T.  234.  Rules  applicable  to  affixing  of  stampe  by  col- 
lector, to  cure  omiasiop.    14  Wall.  861. 

*  Marine  Inyestment  Co.  y.  HaTiaide,  L.  R.  6  H.  of  L.  624.  a.  c.  4  Moak'a  Eng.  17. 

*  Townaend  y.  Biilinge,  1  Hilt.  363  ;  Croger  y.  Armstrong,  6  Johns.  Cas.  7. 
V  Fish  y.  Jacobsohn,  2  Abb.  Ct  App.  D^c  132. 

'  Market  Bank  y.  Hartshorne,  8  Abb.  Ct.  App.  Dec  173,  s.  o.  8  Keyes,  137.  Com* 
pare  National  Gold  Bank  <b  Trust  Co.  y.  McDonald,  51  Cal.  64,  s.  a  21  Am.  R.  697. 

*  Mechanics'  Bank  y.  Straiton,  3  Abb.  Ct.  App.  Dec.  269,  s.  c.  86  How.  l*r.  190. 
^  Paragraphs  36,  Ac. 

"  HUl  y.  Gaw,  4  Barr  (Pa.)  498. 

'*  Pack  Y.  Thomas,  21  Mis«.  (18  Smedes  A  M.)  11. 

*'  Bernhi^d  y.  Brunner,  4  Bosw.  628. 
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129.  Zaohes,"] — ^Unreasonable  delay  in  the  presentment  of  a 
check,  if  relied  on  as  a  defense,  shonld  be  averred  in  the  answer.^ 
The  better  opinion  is  that  the  conrt  wiU  not  presume  laches 
a^inst  the  plaintiff  without  some  evidence  indicating  it ; '  but  if 
delay  and  injury  thereby  is  shown,  the  burden  is  on  plaintiff  to 
prove  an  excuse  for  the  delay.*  For  this  purpose  evidence  of 
usage  of  the  place  is  competent ;  ^  but  it  must  be  shown ;  it  can« 
not  be  presumed  to  exist  without  evidence.' 

130.  Action  against  drawer.'] — A  simple  check  which  has  not 
been  presented  for  i)ayment.  is  not  evidence  of  indebtedness  from 
the  drawer  to  the  payee,  beiore  demand.  But  after  dishonor  and 
notice  the  check  imports  a  debt  from  the  drawer  to  the  payee, 
and  it  may  be  sued  on  without  proving  the  consideration,  value 
received  being  presumed.* 

Plaintiff  may  show  that  the  check,  though  drawn  in  the  name 
of  one  partner  only  was  so  drawn  pursuant  to  usage  of  the  de- 
fendant's firm  to  keep  their  bank  account  in  that  name,  and  that 
he  advanced  the  consideration  upon  credit  of  the  firm,  and  not 
upon  the  individual  securitjr  of  the  partner  in  whose  name  the 
check  was  drawn.''  A  check  is  presumed  to  be  drawn  against  a  de- 
posit;* and  plaintiff  must  aver  and  prove  either  demand,  non- 
payment, ana  notice  to  the  drawer,  or  such  facts — for  example, 
want  of  funds  at  the  bank,  or  stopping  payment — as  dispense 
with  demand  and  notice.* 

A  check  with  "memorandum"  or  "mem."  written  on  its  face, 
is,  according  to  the  usage  of  merchants,  a  mere  due  bill,^*  and  de- 
mand and  notice  are  unnecessary.^^ 

131.  Action  against  the  BankJ] — The  holder  of  a  bank  check, 
whether  a  private  person  or  a  public  ofiicer,  suing  the  bank 
thereon,  must  prove,  either  that  tne  bank  accepted  or  certified  it, 
or  that  they  charged  it  against  the  drawer.^'  Against  a  bona  fide 
holder,  evidence  of  violation  of  instructions,**  or  want  of  funds," 
or  the  holder's  delay  in  presenting  for  payment,^  is  not  available. 

*  Sec  Harbeck  v.  Craft,  4  Duer,  122. 

*  Smith  V.  Janes,  20  Wend.  192. 

»  Hazleton  T.  Colburn.  1  Robt.  846.  n.  o.  2  Abb.  Pp.  N.  S.  199. 

<  Turner  v.  Bank  of  Fox  Lake,  4  Abb.  Ct.  App.  Dec.  484,  affi'g  28  How.  Pr.  899. 

»  Smith  V.  MUler,  43  N.  Y.  171,  rev'g  6  Robt  167,  418.  s.  o.  6  Abb.  Pr.  N.  S.  284. 

«  2  Dan.  Neg.  Inst  §  660. 

'  Crocker  r.  Colwell,  46  N.  T.  212. 

«  White  V.  Ambler,  8  N.  Y.  170. 

*  Shults  T.  Depuy,  8  Abb.  (N.  Y.)  Pr.  262.  But  as  to  pleading,  see  Bequa  t. 
Goggenheim,  8  Lans.  61. 

"  U.  S.  T.  Ishara,  17  Wall.  602. 

"  Tumbull  V.  Oaborne,  12  Abb.  Pr.  N.  S.  200. 

*>  Bank  of  the  Republic  y.  Millard,  10  Wall.  162,  and  cnaes  dted.  And  see  Attor- 
ney General  v.  Continental  Life  Ins.  Co.  71  K.  Y.  826,  reVg  10  Han,  604. 

13  Farmers'  <fe  Mechanic:)'  Bank  v.  Butchers'  h  Drovers'  Bank,  4  Duer,  219,  aflTd  in 
16  N.  Y.  126,  8.  0.  Id.  623,  28  Id.  425 :  Merchants'  Bank  v.  State  Bank  (below). 

1^  Phoenix  Bank  v.  Bank  of  America,  1  N.  Y.  Leg.  Obs.  26 ;  Meads  v.  Merchants 
Bank  of  Albany,  26  N.  Y.  \W 

"  WiUeto  T.  Phoenix  Bank,  2  Duer,  121,  s.  c.  11  N.  Y.  Leg.  Obs.  211, 1  Liv  L 
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The  authority  of  a  cashier  to  certify  a  check  drawn  by  a  third 
person  *  may  be  inferred  by  the  jury  from  evidence  that  with  the 
Knowledge  and  acquiescense  of  the  directors  he  had  frequently 
pledged  the  credit  of  the  bank,  in  other  similar  ways ;  for  exam- 
ple, by  certificates  of  deposit,  memoranda,  etc.,  and  from  evidence 
of  usage  to  the  same  effect  in  other  banks  of  the  same  place.' 

XIV.  Stock  and  Pbbmioi  Notes. 

133.  Stock  notes."] — Although  the  note  sued  on  is  in  form  for 
premiums,  plaintiff  may  allege  and  prove  that  it  was  in  fact  given 
and  taken  as  a  capital-stock  note,  and  used  as  such  in  organizing 
the  company,  so  as  to  recover  its  entire  amount,  without  showing 
that  it  has  been  assessed.* 

133.  Premium  notes.'] — In  the  absence  of  any  denial,  in  plead- 
ing, an  admission  by  the  insured,  in  his  premium  note,  of  the  policy, 
its  number  and  date,  is  prima  facie  evidence  of  the  issuing  and 
existence  of  the  policy,  and  of  its  contents.*  From  the  fact  that 
the  note  was  given  to  a  corporation  whose  business  was  insurance, 
as  part  of  an  msurance  premium  then  payable,  the  insurance  may 
be  presumed  to  have  been  within  the  corporate  powers.* 

134.  Losses  a/ad  Assessments^ — In  an  action  on  a  premium 
note  for  losses  assessable,  plaintiff,  whether  the  corporation*  or 
a  receiver,^  must  give  some  evidence  that  losses,  or  other  valid 
liabilities,  which  rendered  an  assessment  proper,®  actually  occurred  • 
during  defendant's  member8hip,^^and  that  pursuant  to  the  statute," 
and  upon  inquiry  had,^  an  assessment  was  actually^  and  legally^* 
made.  The  evidence  of  losses  should  be  such  as  would  avail 
against  the  corporation, — for  instance,  a  report  adjudicating  its 
insolvency ; "  or  proof  of  jud^ents  recovered  against  it,  or  the 
presentment  and  allowance  oi  claims;^*  or  the  record  of  losses 


T. 


Maff.  649 ;  Farmen^  <b  Mechanics'  Bank  y.  Butchers'  ^  Drovers'  Bank,  4  Daer,  219^ 
16  N.  Y.  125,  14  Id.  623,  28  Id.  425. 

1  Claftin  T.  Farmer^  A  Citizens'  Bank,  25  N.  Y.  293,  8.  o.  24  How.  Pr.  1,  rev'g  86 
Barb.  640;  Pope  v.  Bank  of  Albion,  69  Barb.  226. 

Merchants'  Bank  r.  SUte  Bank,  10  Wall  604. 

Sands  t.  St.  John,  86  Barb.  628,  a.  o.  28  How.  Pr.  140 ;  a.  p.  Sand  y.  Son,  66  N. 
662,  rey'g  1  Supm.  Ct  (T.  <k  C.)  adden.  18. 

Way  y.  BiUines,  2  Mich.  (Gibbe),  897. 

Mntnal  Benefit  Life  Ina.  Co.  y.  Dayid,  12  K.  Y.  (2  Kern.)  669. 

Atlantic  Matw  Fire  Ins.  Co.  y.  Fitzpatrick,  2  Gray,  279,  281. 

Jackson  y.  Koberts,  81  K.  Y.  804. 

Jackson  y.  Roberts,  81  K.  Y.  804;  Deyendorf  y.  Beasley,  22  Barb.  666;  Ameri* 
Ins.  Co.  y.  Schmidt,  19  Iowa,  602. 

Pacific  Mut.  Ins.  Co.  y.  Gnse,  49  Mo.  829,  s.  o.  8  Am.  R.  132. 
^  Maoloye  y.  Bender,  89  Ind.  871,  s.  o.  18  Am.  R.  280. 

Thomas  y.  Whallon,  81  Barb.  172. 

Sands  y.  Grayes,  68  N.  Y.  94,  rey'g  1  Supm.  Ct.  (T.  h  C.)  adden.  18. 
•Id. 

^  Angnsta  Mot.  Fire  Ins.  Co.  y.  French,  89  Me.  622,  625. 
'  Sands  y.  Shoemaker.  4  Abb.  Ct.  App.  Dec.  149, 

«  Sands  y.  Kimbark,  27  N.  Y.  147,  affig  89  Barb.  108;  see,  also.  Sands  y.  Hill, 
42  Barb.  661. 


can 
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kept  by  the  company.^  Evidence  that  there  was  ground  for  an 
aaseflBment  cannot  supply  the  omission  to  assess,'  nor  can  the  ex« 
istence  of  an  assessment  raise  a  sufficient  presumption  of  liabil* 
itiee.* 

135.  D^ensesJ] — If  defendant  relies  on  want  or  failure  of  cour 
sideration,  such  as  the  fact  that  the  company  has  not  earned  pre- 
miums from  him  to  the  amount  of  the  note,  the  burden  is  on  nim 
to  prove  it.*  80,  if  he  relies  on  the  insolvency  of  the  company, 
at  the  time  of  issuing  the  policy,  known  to  its  officers  and  to  the 
plaintiff,  the  burden  is  on  him  to  prove  such  knowledge.' 

The  form  of  a  note  is  not  conclusive,  but  it  naav  oe  shown  to 
have  been  given  as  a  stock  or  capital  note,  and  thus  let  in  the 
statute  of  limitations.*  !Nor  is  an  apparent  assessment  conclusive.' 


1  People's  Hnt.  Ins.  Co.  r.  AUeii,  10  Gray,  297, 

<  Sands  v.  Grayes,  58  N.  T.  94,  rey'tt  1  Bapm.  Ct  (T.  A  C.)  addea.  18. 

*  Pteific  Hut  Ins.  Co.  t.  Gnse,  49  Mo.  829,  s.  a  S  Am.  R.  182.  Compare  Sand« 
T.  Hill,  42  Barb.  651.  As  to  demaod,  etc,  see  Sands  r.  Shoemaker,  4  Abb.  Ct.  Apn. 
Dec  149 ;  and  Sands  t.  Graves  (above),  and  cases  cited ;  Sands  y.  LUienthal,  46  N. 
Y.  641. 

*  Nelson  y.  WeUiagton,  6  Bosw.  178. 
«  Clark  y.  Metcalf,  54  N.  Y.  688. 

*  Sand  y.  Son.  56  N.  Y.  662,  reyV  1  Snpm.  CI.  (T.  S  C.)  adden.  18. 

iPeopIe^s  Mut.  fire  Ina  Co.  V.  WesUxttt,  14  Gray,  440 ;  and  see  Saads  v.  Swee^ 
44  Barb.  10& 


CHAPTBB  XXII. 

ACnONS  OK  NON-NEGOTIABLE  PROMISSORY  KOTE& 

Peculiar  rides.l — ^Most  of  the  ruleB  Btated  in  the  first  di- 
vision  of  the  last  chapter  apply ;  bnt  in  qualification  of  them  it 
it  should  be  observed  that  in  case  of  non-negotiable  paper,  pos- 
session by  one  other  than  the  payee  is  not,  alone,  evidence  of 
title  ;*  nor  is  possession  necessary,  to  enable  to  recover.*  Consid- 
eration must  be  alleged  and  proved.'  The  words  **for  value  re- 
ceived" in  pleading  are  a  sufficient  allegation ;  *  and  in  the  instru- 
ment 2S^  prima  facie  evidence  of  consideration.'  If  a  considera- 
tion is  indicated,  but  its  actusd  payment  is  not,  the  fact  that  it 
had  passed  sl^ould  be  alleged  ana  proved.* 

Oral  evidence  is  not  competent  to  show  that  a  non-negotiable 
note  was  intended  to  have  a  negotiable  quality,*  such  as  that  of 
entitling  an  indorser  to  notice,*  out  he  is  liable  as  guarantor  or 
joint  maker,  according  to  the  intention  of  the  contract,  which 
may  be  shown  1^  oral  evidence  ;*  and  notice  need  not  be  proved 
though  alleged.^ 

'  Barrick  y.  Austin,  21  Barb.  241. 

*  Roec.  N.  P.  8ft  1.    Proof  of  loss  b  enoogfa  without  proof  of  destmction.    S  Fart, 
en  Pr.  N.  290. 

«  Sdmt  y.  Downiog,  84  Barb.  522,  a.  o.  19  Abb  Pr.  487,  22  How.  Pr.  80. 

*  Joroma  r.  Whitney,  7  Johns,  821. 

*  Bpoar  T.  Downing  (abore);  Coaaid«raat  t.  Brisbane,  14  How.  Pr.  487;  Rrana 
T.  Williams,  60  Barb.  848. 

^  Ballard  Payement  Co.  y.  Handel,  2  MacArthar.  851,  869. 

*  Richards  y.  Warring,  4  Abb.  Ct.  App.  Dec  47 ;  CromweU  y.  Hewitt,  40  K.  Y. 
491,  16  Alb.  L.  J.  47,  and  cases  cited. 

*  Id.,  and  see  pp.  487-440  of  this  yoL 
^  BUlingham  y.  B^od,  10  Iowa»  817. 
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AOnONS  ON  A000UNT8  STATED. 

1.  Gronndfl  of  action.  9.  Tadt  assent  to  acooont  stated. 

2.  Pleading.  10.  Defendant's  evidenoe  to  diaprore 
8.  Character  of  the  parties.  assent 

4.  The  account  and  its  statement.  11.  Incapacity. 

0.  The  promise.  12.  Lnpeaching  the  aoconnt  itselt 

6.  Testimony  of  witness:  production  18.  Consideration. 

of  account.  14.  Omissions  and  errors. 

7.  Res  gestsB.  15.  Offsets. 

8.  £3Epress  assent.  16.  Limitations. 

1.  Grounds  of  action,'] — An  account  stated  is  an  aOTeenient 
between  persons  who  have  had  previous  transactions,  lixing  the 
amount  due  in  respect  of  such  transactions,  and  promising  pay- 
ment. As  distinguished  from  a  mere  admission  or  acknowledg- 
ment, it  is  a  new  cause  of  action,^  and  hence,  if  appearing  to  have 
been  made  since  the  action  commenced,  is  not  competent  in  evi- 
dence.^ An  account  stated  is  not  now  regarded  as  a  contract 
upon  new  consideration,  and  does  not  create  an  estoppel,  but  it 
eBi2\i^^e^  prima  facie  the  accuracy  of  the  items  without  further 
proof.  The  statement  is  not  the  equivalent  of  an  express  promise 
to  pay  the  balance  when  the  items  do  not  constitute  a  legal  debt 
or  duty.' 

2.  Pleading,'] — ^An  allegation  that  one  party  made  a  state- 
ment of  an  account,  and  delivered  it  to  the  other,  who  made  no 
objection  to  it,  is  not  an  allegation  that  an  account  was  stated  be- 
tween them.  These  are  but  matters  of  evidence  tending  to  show, 
but  not  conclusively,  an  account  stated.  If  an  account  stated  is 
alleged,  the  original  consideration  need  not  be  alleged  nor  proved.' 

Under  the  new  procedtire,  the  question  whether  eviaence  of 
the  original  indebtedness  is  competent  where  plaintiff  fails  to 


>  An  unsigned  account  is  not  a  new  cause  of  action  for  the  purpose  of  enabling 
plaintiff  to  recover  in  an  action  brought  after  the  original  cause  of  action  was  barred 
DT  the  statute  where  the  statute  requires  a  new  promise  to  be  in  writing,  signed.  Ac 
(jhace  Y.  Trafford,  116  Mass.  629,  s.  o.  17  Am.  R.  171.  Compare  Smi&  t.  Forty,  4 
a  4  P.  126 ;  N.  Y.  Code  Qt.  Pro.  g  896. 

»  Rose  N.  P.  690. 

•  Young  V.  Hill,  67  N.  Y.  162,  reVg  6  Hun,  618.  Compare  Melchior  v.  McCarty, 
81  Wise.  262,  8.  o.  11  Am.  R.  606 ;  Seago  v.  Deane,  4  Bing.  459.  As  to  jump  settle- 
meets,  see  Calkins  t.  Griswold,  11  Hun,  208 ;  Hamilton,  (&c.  Co.  v.  Goodrich,  6  Allen, 

'  191,  199. 

^  Emery  y.  Pease,  20  K.  Y.  62.  But  if  there  is  no  dispute  as  to  the  facts,  it  is 
competent  for  the  court  to  instruct  the  jury  that  such  an  account  is  a  stated  account. 
Toland  Y.  Sprague,  12  Pet.  800. 

*  1  Stoph.  N.  P.  862;  1  Chit.  PL  868;  Milward  y.  Ingram,  2  Mod.  48. 
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proYO  the  statement  of  an  account,  depends  on  whether  defend- 
ant has  been  misled  to  his  prejudice  by  the  yariance.  If  not,  the 
pleading  is  amendable.^ 

3.  Character  of  the  j>arii€S.'] — ^If  defendant  accounted  with 
plaintiff  in  a  particular  character,  he  will  be  taken  to  have  ad- 
mitted that  character.' 

4.  The  account  and  its  statement'] — It  is  not  necessary  to 
show  a  mutual  account '  between  the  parties,  nor  even  any  account 
in  the  commercial  sense,  nor  more  than  one  item.^  The  transac- 
tions must  be  past  transactions,^  but  the  dates  in  the  statement 
are  sufficient  proof  of  this.  The  statement  must  be  express,  and 
fix  a  sum,*  but  it  is  not  essential  that  it  include,  or  purport  to  in- 
clude, all  indebtedness  between  the  parties.  If  it  fix  the  sum  for 
a  certain  period,  it  is  competent,  leaving  defendant  to  establish  a 
set-off.*^ 

An  allegation  of  account  stated  is  supported  by  evidence  that 
the  parties  actually  met  and  considered  and  agreed' upon  the  items 
and  the  result,®  or  by  evidence  of  a  bill  rendered  by  one  and  not 
objected  to  by  the  other,*  or  by  the  delivery  of  the  common  pass- 
book of  the  parties,  balanced,**  or  by  an  award  of  arbitrators  if 
coupled  with  an  admission  that  the  balance  was  due ;  *^  but  with- 
out some  such  ratification  an  award  is  not  competent.^ 

5.  The  promise.'] — To  prove  an  account  stated  the  evidence 
must  justify  the  inference  of  an  agreement  *'  as  distinguished  from 
a  mere  admission.**    Thus  a  compulsory  admission  by  a  witness," 


*  Wooleey  v.  Villajfe  of  Rondout,  4  Abb.  Ct.  App.  Dec.  639  ;  and  see  Goings  y. 
Patten,  1  Daly,  168,  a.  o.  11  Abb.  1*t.  830 ;  Snith  v.  Glens  Falls  Ins.  Cu.  66  liarb. 
5ft6;  62  N.  Y.  86 ;  Greenfield  v.  Mass.  Mat  life  Ina.  Co.  47  N.  Y.  430.  OtherwUe 
At  common  law. 

*  Peacock  y.  Harris,  10  East,  104 ;  Rose.  N.  P.  590. 

*  See  Case  y.  Hotchkiss,  1  Abb.  Ct  App.  Dec.  824 ;  Cobb  y.  Amndell,  23  Wise. 
668. 

^  See  caaea  below. 

*  Mellon  y.  Campbell,  11  Penn.  St  416.  Bni  roonej  due  on  a  scaled  instrument 
is  not  alone  matter  for  an  account  stated ;  Middleditch  y.  Ellis,  2  Exch.  628 ;  R(isc. 
N.  P.  690.  Otherwise  if  it  be  included  with  other  items.  Foster  y.  AUanson,  2 
Term.  R  479.  Compare  Young  y.  Hill,  67  N.  Y.  162,  rey*g  6  Hun,  618.  Compound 
interest  is  not  recoyerable  merely  because  included  in  an  account  stated.  Young  y. 
Hill  (aboye). 

*  Bouslog  y.  Garrett,  89  Ind.  338 ;  Lane  y.  Hill,  18  Q.  B.  262 ;  Bernasooni  y.  An- 
derson,  M.  A  M.  188. 

^  Filer  y.  Peebles,  8  K.  H.  226. 

*  Darlington  y.  Taylor,  8  Grant  196 ;  and  see  McCullongh  y.  Judd,  20  Ala.  708. 

*  Cobby.  Arundel!  (aboye);  Wiggina  y.  Burkham,  10  Wall.  129,  and  without 
itemizing.    May  y.  Kloss,  44  Mo.  800. 

10  Hutchinson  y.  The  Bank,  48  Barb.  802. 

>*  Buschman  y.  Morling,  80  Md.  884;  Salmon  y.  Watson,  4  B.  Moore,  78. 

"  Bates  y.  Townley,  2  Exch.  162. 

"  Robertson  y.  Wright,  17  Gratt  684. 

>«  Breckon  y.  Smith,  1  Ad.  <k  £.  488. 

»»  Tucker  y.  Barron,  7  B.  A  C.  628. 
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or  absent  obtained  bj  a  threat  to  sell  the  property  of  the  partT^^ 
or  the  act  of  a  clerk  in  giving  a  transcript  from  corporate  dookb, 
without  evidence  of  intent  to  state  the  account,'  is  not  enough. 
Bat  the  apeement  may  be  implied  from  circumstances.'  A  writ- 
ten promise  need  not  be  proved,*  nor  even  an  express  promise.' 
But  a  written  admission,  such  as  implies  a  promise,  may  be  proved, 
though  made  in  any  form,  such,  for  instance,  as  a  signature  of  the 
account ; '  or  a  due  bill,  though  naming  no  payee  p  or  a  note,  if 
absolute  as  to  the  indebtedness,  though  conditional  as  to  time  of 
payment ; '  or  a  letter  acknowledging  correctness  of,'  or  making  no 
obiection  to,  an  account  rendered,  and  drawing  for  the  precise 
balance.^'  An  admission  in  a  writing  under  seal  will  sustain  the 
action  if  the  instrument  is  not  a  substitute  for  or  merger  of  the 
original  simple  contract." 

A  qualined  acknowledgment  is  not  enough  ;  ^'  but  an  unquali- 
fied admission  of  a  single  item  is  competent ;  ^  and  objection  to 
one  item  alone  may  imply  admission  of  the  rest.^ 

If  the  account  was  stated  by  or  to  an  agent  there  must  be  evi- 
dence of  his  authority  ^  at  the  time.^'  Admission  to  a  stranger  is 
not  evidence  of  account  stated.*^ 

6.  Testimony  of  witness;  Production  qf  account,'] — The  witness 
may  state  what  he  understood  at  the  time  as  the  agreement  of  the 
parties,  if  it  be  his  impression  as  to  what  was  said,^  though  he  can- 
not recollect  the  precise  langua^  ;^  but  he  cannot  state  his  belief,  as 
an  inference  from  what  was  said,"  or  as  a  matter  of  opinion  respect- 
ing the  bearing  of  what  was  said  upon  the  question  of  f  act.*^  The 


•  Stenton  v.  Jerome,  64  N.  T.  480. 

•  Harvey  y.  West  Side  ElevaWd  Rw.  Co.  18  Him,  S92. 

•  Stebbins  y.  Nilee,  26  Mies.  267. 

^  Freeman  y.  Howell,  4  La  Ann.  196.    A  corpoMte  reeolntioB,  tboogh  unrecordad, 
is  enough.    St  Mary's  Chorch  y.  Gagger,  6  Barb.  676. 

•  Bat  between  partners,  an  ezpreu  promise  most  be  proyed,  4  Abb.  K.  Y.  Dig. 
new  ed.  786 ;  Roee.  N.  P.  69a 

•  Montgomerie  v.  lyers,  17  Johns.  88. 

'  Fesenmayer  y.  Adcock.  16  Mees.  St  W.  449.    If  defendant  raliea  o»  (be  liMtthat 
plaintiff  is  not  the  true  payee,  it  Is  for  defendant  to  proye  it    Id. 

•  Nuoez  y.  Daatel,  19  Wall  660 ;  Morgan  y.  Jonee,  1  0.  St  J.  162,  ■.  p.  Rose.  K.  P. 
882 ;  Lemere  v.  Elliott,  6  H.  <fc  N.  666. 

•  Vinal  y.  Burrill,  16  Pick.  401. 

w  Look  wood  V.  Thome,  11  N.  Y.  170,  rey'g  12  Barb.  487. 

"  Hoyt  y.  Wilkinson,  )0  Fick.  88. 

"  Rose.  N.  P.  688. 

"  2  Whart  Ey.  g  1140. 

"  Rose.  N.  P.  690. 

»  Rose.  N.  P.  689 ;  Haryey  y.  West  Side  Eleyated  Rw.  Go.  18  Hna,  892. 

■*  Thallimer  y.  Brlnckerhoff,  4  Wend.  894.  An  aoconnt  stated  by  the  treasurer  of 
a  corporation  is  evidence  to  charge  the  corporation.  Dayis  y.  Qeorgetown  Bri4g9 
Co.  1  Cranch  C.  Ct  147.    Compare  note  2,  aboye. 

"  Rose.  N.  P.  690. 

»  Thomas  y.  White,  11  Ind.  182. 

»•  See  Chaffee  y.  Cox,  1  Hilt  78. 

*«  Williams  y.  Dewitt  12  Ind.  809,  811. 

"  As  to  this  distinction,  see  2  Abb.  New  Caa.  229,  note. 
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paETol  testimonj  of  a  witness  that  the  parties  made  a  settlement 
of  accounts  in  his  presence,  his  knowledge  being  derived  from 
declarations  and  admissions  to  each  other  in  his  hearing,  is  not 
rendered  incompetent  by  the  fact  that  the  settlement  was  based 
on  a  written  memorandum  produced  by  one  of  the  parties  at  the 
time,  and  which  was  not  shown  to,  and  never  in  the  possession  of 
the  witness.^  But  if  the  agreement  proved  bj  the  witness  was 
an  assent  to  the  written  statement,  the  paper  should  be  pro- 
duced, or  its  absence  accounted  f  or.^  If  the  statement  so  agreed 
to  was  a  copy,  it  is  not  necessary  to  produce  the  books  or  other 
original :'  but  the  original  is  better  evidence  than  a  copy  of  the 
Gopy.^  Defendant's  admission  that  the  account  examined  by  him 
was  correct  is  admissible  against  him,  although  made  during  a 
negotiation  for  settlement.'^  And  after  the  ^correctness  of  the 
items  of  an  account  has  been  proved,  the  account  and  entries  and 
vouchers  concerning  the  items  are  admissible,  not  as  evidence  in 
themselves,  but  as  explaining  what  is  referred  to.^  If  the  wit- 
ness's testimony  is  to  the  identity  of  the  written  statement  pro- 
duced, the  paper  is  competent,  although  he  cannot  recollect  from 
memory  the  items  he  was  directed  to  set  down,  and  vouchers  re- 
ferred to  in  the  account  are  not  produced*^ 

7.  lies  gsH(BJ] — What  one  of  the  parties  said  immediately 
after  the  settlement,  and  in  explanation  of  it,  but  in  the  absence 
of  the  other,  is  not  a  part  of  the  res  gestcs  so  as  to  be  competent 
in  his  own  favor.' 

8.  Express  ctsserU.'] — ^If  defendant's  express  assent  to  the  ac- 
count is  proved,  he  may  prove  in  his  own  favor  all  that  was  said 
by  him  in  the  same  conversation  *  that  in  any  way  qualifies  or 
explains  the  statement  already  in  evidence,  or  momfies  the  use 
that  plaintiff  might  otherwise  make  of  it.^^ 

9.  Tacit  assent  to  account  rendered,] — Between  merchants  of 
the  same  "  or  different "  countries,  or  other  persons  between  whom 
there  are  accounts  current  in  the  ordinary  course  of  business,"  if 
an  account  has  been  presented,  and  no  objection  has  been  made 

thereto,  after  a  reasonable  time,^^  it  is  treated,  under  ordinary  cir- 

-  -  - 

'  Cnim6r  t.  Shrtner,  18  Md.  140. 

•  Vinal  T.  Burrill,  16  Pick.  401. 

>  See  PhiUips  y.  Tapper,  2  Penn.  St  823. 
^  Heddington  y.  Gilman,  1  Bosw.  286. 

•  BarUett  ▼.  Tarboz,  1  Abb.  Ct.  App.  Dec.  120. 
•Id. 

^  lA'CleUand  y.  Craw/ord»  2  Bibb  (Ey.)  886.    And  see  p.  820  of  this  rot 
'  Rockwell  y.  Taylor,  41  CotiQ.  66. 

•  Compare  Neabit  y.  Stringer,  2  Dner,  26. 

*•  Rouse  y.  Whited,  26  ITY.  170,  rev's  26  Batb.  279.    Compwe  DeUmaterr. 
Pierce.  8  Den.  816,  affi'd  in  How.  App.  Caa.  1. 

"  Wigfflna  y.  Bttfkham,  10  WalL  129. 

"  Freeland  y.  Heron,  7  Cranch,  147 ;  Tiekel  y.  fiborl,  2  Yes.  Sr.  289. 

"  Shepard  y.  Bank,  16  Mo.  148. 
■   ^*  Two  or  three  poets.    Sherman  y.  Shermao,  2  Tern.  276.    Story  says  sereral 
poeta.    I  Story's  £q.  Jar.  §  620. 
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cnmstances,  as  being,  by  acqnieBcenBe,  a  stated  account,  because 
the  silence  of  the  one  to  whom  the  account  is  sent  warrants  the 
inference  of  an  admission  of  its  correctness.^  This  inference  is 
more  or  less  strong  according  to  the  circumstances  of  the  case. 
PlaintijQE  better  be  prepared  with  some  evidence  that  he  re- 
ceived no  objection  from  defendant  within  a  reasonable  time;' 
and  to  prove  the  ordinary  course  of  mail,  if  necessary,  in  order  to 
show  that  a  reasonable  time  elapsed,  for  the  court  will  not  take 
judicial  notice  of  it.'  If  such  proof  is  made  and  no  excuse  for 
not  objecting  shown  by  defendant,  the  account  will  be  admitted 
as  a  stated  account.^  When  thus  admitted,  the  burden  is  thrown 
upon  defendant  to  impeach  it,^  in  the  manner  stated  below.  If 
express  promise  or  assent  is  not  shown  by  direct  evidence,  the 
account  is  not  conclusive,'  but  only  shifts  the  burden  of  proof.' 

10.  Dpfendanfa  evidence  to  Disprove  assent.'] — The  inference 
of  assent  may  be  repelled  not  only  by  direct  evidence  of  objec- 
tion made  before  the  account  was  rendered,'  or  even  after  acting 
on  it,'  but  by  any  circimistances  tending  to  a  contrary  conclusion,^ 
such  as  that  the  party  was  absent  from  home,  suffering  from  ill- 
ness, or  expected  shortly  to  see  the  other,  and  intended  and  pre- 
ferred to  make  his  objections  in  person.*^  Express  assent  may  be 
rebutted  by  evidence  that  it  was  hastily  and  inconsiderately 
made.^ 

11.  Incapacity."] — It  is  not  competent  to  prove  that  in  the 
opinion  of  a  witness  the  defendant  was  dull  of  comprehension,  and 
not  of  sufficient  capacity  or  education  to  understand  long  accounts,*' 
unless  in  connection  with  evidence  of  unsoundness  of  mind,  or 
undue  influence  or  f  raud.^* 

12.  Impeaching  the  account  itself.] — ^An  account  stated  if  es- 
tablished, whether  by  express  or  implied  assent,  throws  upon  the 
other  party  the  burden  of  showing  its  incorrectness.  He  may 
prove  iraud,  omission,  or  mistake,  and  in  these  respects  he  is  in 
no  wise  concluded  by  the  admission  implied  from  his  silence  after 


>  Contra,  2  Wliart.  Ev.  S  1140. 

*  According  to  some  authorities  the  burden  is  on  defendant  to  prove  objection 
made.    Kiiffner  t.  Hewitt,  7  W.  Va.  685. 

»  WiTCina  V.  Burkham,  10  Wall.  129. 

*  ToUand  t.  Spracrue,  12  Pet.  880;  Towdey  t.  Denniaon,  45  Barb.  490.     Compare 
Guernaey  v.  Rexford.  68  W.  Y.  631. 

*  "Wiggins  V.  Burkham  (above). 

*  Guernsey  v.  Rexford,  63  N.  Y.  681. 

*  lowsley  Y.  Dennison,  45  Barb.  490 ;  Freeland  t.  Heron,  7  Cranch,  147. 

*  Cobb  V.  Arundell,  26  Wise.  668. 

*  Lockwood  T.  Thorne,  18  N.  Y.  286,  rev'g  24  Barb.  891 ;  and  explaining  UN 
T.  170. 

10  Gnemsey  y.  Rexford,  63  N.  Y.  631 ;  Champion  t.  Joslyn,  44  Id.  063. 
"  Wiggins  y.  Burkham,  10  Wall.  129. 
"  Stewart  y.  Conner,  13  Ala.  94. 
"  Stewart  y.  Conner,  13  Ala.  94. 
'*  See  p.  14,  of  thisyol. 
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it  was  rendered.*  He  mnfit,  however,  prove  fraud,  or  show  clear- 
ly the  error  or  mifitake  on  which  he  relies ;  ^  and  it  is  conclusive 
noless  some  fraud,  mistake,  omission  or  inaccuracy  is  shown.^  An 
exception  is  recognized  when  the  parties  are  not  upon  equal 
ferms,  and  then  a  court  of  equity  may  wholly  disregard  it.* 

£ven  the  signing  of  the  account  by  a  party  is  not  conclusive 
evidence  of  accuracy '  And,  on  the  other  hand,  a  clause  stating 
that  the  settlement  is  subject  to  the  correction  of  errors  and 
omissions  which  may  afterward  be  found,  does  not  render  the  ac- 
count any  the  less  a  settled  account,  and  subject  to  all  the  rules 
applicable  to  stated  accounts.^  A  mistake  in  footing  does  not  af- 
feet  the  legal  effect  of  an  account  stated,  which  may  be  ascer- 
tained by  a  correct  footing.^ 

Under  the  new  procedare,  it  is  the  better  practice  to  allege,  in 
pleading,  the  fraud  or  mistake  on  which  defendant  relies  to  sur- 
charge or  falsify  plaintifPs  account.®  To  falsify  items  the  original 
books,  if  any,  should  be  produced,  or  the  accounting  party  sub- 
poenaed,* or  given  notice  to  produce  them. 

18.  CansidercUian.'] — ^Evidence  that  the  original  consideration 
of  an  item  was  positively  illegal,  is  competent ;  but  evidence  that 
the  original  agreement,  of  which  that  consideration  was  a  part, 
was  not  valid,  is  not  competent,  if  defendant  had  a  legal  consid- 
eration.** 

14.  Omissions  and  errors.'] — ^For  the  purpose  of  explaining  or 
negativing  an  omission  or  other  error,  it  is  competent  to  adduce 
the  original  books  from  which  the  account  was  drawn  off /^  and  to 
prove  why  the  party  failed  to  discover,  and  how  he  did  discover 
the  error ;  ^  but  a  part v  cannot  testify,  as  a  witness,  to  his  reason, 
not  commxmicated  to  the  other  party,  for  the  omission.^  A  mere 
omission  of  a  questioned  item  by  assent  of  both  parties,  is  not 
conclusive  against  it.^* 

15.  Ofsets.] — A  claim  of  offsets  as  distinguished  from  an 
omission,  should  be  alleged  in  pleading ;  and  even  if  anterior  to 


1  Wigi^  T.  Bnrkhflm,  10  Wall  129;  Perkins  y.  Hart»  11  Wheaton,  266. 

*  Towsley  r.  Dennison,  46  Barb.  490. 

*  YouRff  T.  Hill,  67  N.  T.  162,  rer'g  6  Hnn,  618.    It  isnerer  an  absolate  estop* 
pel.    Hatcbinson  y.  Bank,  48  Barb.  802. 

*  YoQDff  V.  Hill  (above).     Contra^  as  to  all  but  professional  relations.    Phillips  r. 
Belden,  2  Edw.  Ch.  1. 17,  and  see  O^den  y.  Astor,  4  Sandf.  886. 

*  Nichols  y.  Alsop,  6  Conn.  477 ;  Stewart  y.  Conner,  13  Ala.  94. 

*  TooDg  y.  Hill  (aboye). 

*  WalliDg  y.  Roeeyelt,  1  Harr.  41. 

*  Compare  Bonslog  y.  Garrett,  89  Ind.  888. 

*  Upton  V.  Bedloo,  4  Daly,  216. 

1^  This  seems  to  be  the  true  principle.    See  Melehoir  y.  McCarty,  81  Wia.  262,  s.  a 
11  Am.  11.  606;  Younps  v.  Hill.  67  N.  Y.  162,  rev'g  6  Hun,  618. 
"  Hampton  y.  Michael,  6  Gratt  (Va.)  161. 
"  Glenn  y.  Salter,  60  Geo.  170. 
"  Champion  y.  Joslyn,  44  N.  Y.  668. 
M  Bright  y.  Coflbun,  16  Ind.  871. 
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the  acconnt,  it  is  not  merely  on  that  ground  admisBible  unless  al- 
leged.* A  general  settlement  raises  a  legal,'  bnt  not  conclnsive* 
presumption  t}iat  earlier  demands  were  satisfied.  A  subsequent 
^u3C0unting,  including  fresh  items,  should  be  pleaded ;  otherwise 
of  a  mere  correction  of  the  first.^ 

16.  Limitations  1 — If  no  new  consideration  upon  the  state- 
ment of  account  is  shown,  other  than  the  mutual  assent,  the  stat- 
ute of  limitations  applicable  to  the  original  indebtedness  may 
serve  to  bar  it,  if  pleaded,'^  but  the  statement  itself  may  take  the 
case  out  of  the  statute,  if  it  be  such  as  to  satisfy  the  requirement 
of  an  acknowledgment  or  new  promise. 


^  JohneoQ  t.  Johnson,  4  Call  (Va.)  SS. 

*  Smith  Y.  Tucker,  2  E.  D.  Smith,  198, 
»  Btiflhee  t.  Allen,  31  Vt  631. 

*  Rose.  N.  P.  691. 

'  See  paragraph  1»  not«  t. 


CHAPTER  XXIV. 

ACTIONS     OK     AWARDS. 

1.  Fact  of  Bafamiflsion.  9.  EztrinBlc  eyidenoe  to  rary. 

2.  Its  scope.  10.  Effect  of  award. 

8.  Promise  to  abide  awftrd.  11.  Competency  of  arbitrator  as  wit- 

4.  Umpire^  Ac.  ness. 

6.  0;ith.  12.  Defenses;  pleading. 

6.  Enlargement  of  time.  18.  —•  omissions;   excess  of  anthor- 

7.  Making  award.  i^. 

8.  Presomptions  in  fayor  of  award.  14.  —  otber  objections. 

1.  Fcut  of  submission.'] — The  submission,  if  in  issue,  must  be 
proved  by  evidence  that  both  the  parties  were  bound.^  If  it  was 
m  writing,  the  rules  stated  in  chapter  XXI  and  chapter  XXVII 
will  apply  to  mode  of  provingr  execution.  A  rule  of  court  entered 
on  the  submission  is  not  a  sufficient  authentication  of  the  submis- 
sion ;  but  a  submission  by  order  of  the  court,  in  a  case  where  the 
court  had  power  to  refer,  is  proved  by  production  of  the  order,* 
or  a  duly  certified  copy.  Even  where  tne  statute  prescribes  the 
formalities  of  submissions,  the  presumption  is  in  favor  of  the 
validity  of  a  submission,  unless  tne  contrarv  appears.'  In  case  of 
an  oral  submission,  or  in  a  conflict  of  eviaence  as  to  the  execu- 
tion of  a  written  submission,  or  as  secondary  evidence  of  the 
making  of  a  written  submission,  it  is  competent  to  show  that 
defendant  had  partly  performed  the  award,  or  that  he  had,  on 
presentation  of  the  award,  promised  to  perform  it,  or  his  admis- 
sion of  having  submitted  the  matter  to  arbitration.^  Unless  the 
statute  requires  writing,  assent  to  a  submission,  even  by  a  cor- 
poration, may  be  inferred  from  circumstances.'^ 

The  authoritv  of  an  a^nt  or  attorney  to  submit  may  be  in- 
ferred from  evidence  of  the  principal's  acquiescence  in  similar 
submissions.*  It  is  conclusively  proved  by  evidence  that  the 
principal  appeared  and  proceeded  before  the  arbitrator,^  or  other* 
wise  acquiesced  in  and  ratified  the  submission.' 


»  Rose.  N.  P.  471. 

*  Id ;  Morse  on  Arb.  600. 

*  Morse  on  Arb.  49.     Bnt  see  paragraph  14. 

*  Morse  on  Arb.  602,  and  cases  cited. 

*  Isaacs  y.  Belh  Hamedash  Soc.,  1  Hilt  469. 

*  Wood  V.  Aubnm  A  Rochester  R.  R.  Ck>.  8  N.  T.  (4  Seld.)  16a 
»  Diedrick  v.  Richley.  2  Hill,  271. 

*  Smith  T.  Sweeny,  86  N.  Y,  291. 

aO  [460] 
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An  oral  submission,  and  proceeding  npon  it,  do  not  estop  the 
party  from  setting  up  that  the  controversy  was  one  not  a  suDJect 
lor  arbitration,  or  not  a  subject  for  oral  submission.^ 

2.  Its  scope."] — A  submission  is  to  be  given  a  liberal,  but  not  a 
forced  construction,  in  &Tor  of  including  and  terminating  con- 
troversies.* Documents  referred  to  in  it  are  competent  evidence 
to  show  what  was  in  controversy.'  If  ambiguous,  the  course  of 
evidence  and  discussion  before  the  arbitrators  in  presence  of 
both  parties,  is  competent  as  tending  to  show  that  matters  pre- 
sented on  both  sides  were  embraced,  and  matters  not  mentioned 
by  either  were  not  embraced  in  the  submission.^  A  written  sub- 
mission is  a  contract  within  the  rule  that  its  terms  cannot  be 
varied  by  an  oral  contemporaneous  or  previous  agreement ; '  but  it 
may  be  modified  or  superseded  by  a  subsequent  oral  agreement.* 

3.  Promise  to  abide  aboard.'] — When  a  submission  is  proved, 
an  agreement  to  abide  by  the  award  is.  implied,  and  ^ol  express 
promise  need  not  be  proved.^ 

4.  Umpire^  dkc.'] — ^Under  an  allegation  of  submission  to  and 
award  by  arbitrators,  submission  to  and  award  by  an  umpire,  is  a 
variance.'  The  appointment  of  an  umpire,  or  additional  arbi* 
trator,  if  any,  such  were  appointed  and  made  the  award,  must  be 
proved.  It  cannot  be  proved  by  a  recital  in  his  award."  Ap- 
pointment by  parol  is  good  unless  otherwise  provided  by  statute 
or  by  agreement.^* 

5.  Oath.'] — The  arbitrator's  oath,  if  required  by  statute,**  and 
notice  of  hearing,"  are  presumed,  unless  the  contrary  appear. 
Evidence  of  waiver  excuses  the  omission ;  and  the  fact  that  de- 
fendant proceeded  without  them  is  sufficient  evidence  of  waiver." 

6.  Enlargement  of  time.] — An  enlaigement  of  the  time  to 
award  implies  a  new  submission,  and  the  new  agreement  in  strict^ 


*  Fkweh  ▼.  New,  2  Abb.  Ct.  Appw  Dee.  209»  8»  a  28  N.  Y.  147,  reVg  20BarbL 
481. 

*  Manro  r.  Alaire,  2  Cai.  820;  Cartis  t.  Gokey^  68  N.  T.  805. 
>  WiMhip  T.  Jewett,  1  Barb.  Oh.  173. 

^  Mone  on  Arb.  69-64 ;  but  compare  Feldler  ▼.  Cooper*  19  Wend.  285. 

*  For  tbia  rule  see  pp,  294,  864,  dc,  of  this  yol. 

*  French  v.  New.  28  N.  Y.  147,  rev'g  20  Barb.  481. 

^  Smith  Y.  Morse,  9  WalL  76 ;  Valentine  v.  Yalentine,  2  Barb.  Ch.  430 ;  Efner  r. 
Shaw.  2  Wend.  567. 

*  Lyon  T.  Blossom,  4  Dner,  818.  Unsonnd  in  so  far  as  it  holds  that  the  rarianoe 
cannot  be  cored  by  amendment. 

*  StiU  T.  Halford,  4  Campb.  19.    Compare  Morse  on  Arb.  446,  and  casps  cit<'d. 

>^  Elmeodorf  t.  Harris,  6  Wend.  516,  s.  o.  28  Wend.  628.  Compare  Smith  v. 
Morse,  9  Wall.  76. 

"  See  Browning  ▼.  Wheeler,  24  Wend.  25S. 

"  Mavor,  Ac  of  N.  Y.  v.  Bntler,  1  Barb.  826.  ' 

^>  This  is  r he  rule  in  New  York  and  some  rther  Stntes.  Hmtira,  in  Kenlncky, 
Louisiana,  MiMonri  and  New  Jersey.    D.xj  v.  Hammond,  67  N.  Y.  479. 
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ness  flIiOTiId  be  alleged  ;*  and  if  in  issue  lAtist  be  proved,*  if  the 
validity  of  the  avard  depends  upon  it.  If  the  time  was  fixed  by 
a  sealed  submission,  written  evidence,  though  unseialed,  is  compe- 
tent to  show  extension,'  and  so,  in  any  ease,  is  oral  evidence  of 
waiver  by  proceeding  without  objection  after  the  time  had 
pttsed.^ 

7.  Making  awwrdJ\ — The  execution  of  a  written  award  may 
be  proved  like  that  of  other  deeds  or  writings.'  If  the  submis- 
sion was  to  several,  the  concurrence  of  all  must  be  shown;'  un- 
less the  statute,^  or  the  terms  of  submission,'  sanction  a  decision 
by  a  less  number ;  in  which  case  oral  evidence  is  competent  to 
show  that  the  one  not  signing,  had  jointly  with  the  others,  heard 
the  case.' 

If  the  submission  required  the  award  to  be  readv  for  delivery 
at  a  time  named,  it  is  sufficient  to  prove  that  all  the  formalities, 
if  any,  were  completed  at  that  time,  so  that  it  was  ready  to  be 
delivered  to  defendant  (if  he  was  entitled  to  delivery),*'  on  re- 
quest," and  on  payment  of  fees  if  any.^  A  tardy  date  to  tiie  award 
is  not  alone  enough  to  rebut  the  presumption  of  timely  comple- 
tion.^ A  waiver  of  delivery  by  the  defendant  may  be  proved  by 
parol.**  Under  an  alle^tion  that  the  award  was  duly  made  or 
published  on,  &c.,  readiness  to  deliver  may  be  proved.**  Unless 
publication  to  the  party  is  required  by  the  submission,  plaintiff 
need  not  prove  that  defendant  had  notice  of  the  award.** 

Objections  to  the  award  which  do  not  show  it  to  be  positively 
illegal,  or  absolutelv  void  under  the  statute,  may  be  cured  by 
evidence  of  its  ratincation  by  the  parties.*^ 

8.  Preatimptions  in  favor  of  awards,'] — ^All  presumptions 
and  intendments  are  in  favor  of  an  award,**  as  in  case  of  a  judg- 
ment,** and  for  this  purpose  arbitrators  are  presumed  to  have  per- 


>  Myers  v.  Dixon,  2  Hall,  456. 

*  Rows.  N.  P.  471. 

*  Bloomer  t.  Sherman,  5  Pltige,  676,  sffi'g  2  Edw.  462. 
^  Morse  on  Arb.  88,  178. 

*  Rose.  N.  P.  472,  see  pp.  891,  ^c,  of  this  vol. 

*  Green  y.  Miller,  6  Johns.  89,  and  eases  cited. 
'  2  N.  Y.  R.  S.  642.  §  7. 

*  Isaacs  T.  Beth  Hameda^h  Soc.  1  Hilt  4«9. 

*  Schultz  Y.  Hfilscy,  8  Sandfl  406. 
^^  PraU  T.  Hackett,  6  Johns.  14. 

**  Bamap  t.  Losey,  1  Lnns.  Ill ;  Morse  on  Arb.  279. 
"  Ott  ▼.  Schroepel,  8  Barb.  6d. 
'•  Owen  V.  Boerum,  28  Barb.  187. 

'*  Pertins  v.  Wing,  10  Johns.  148;   Warren  r.  Haight,  66  N.  T.  169;   Sellick  r. 
Addams,  16  Johns.  197.    Bat  compare  Buck  r.  Wads  worth,  1  Hill,  821. 
»  Monro  v.  Alaire,  2  Cat  820. 

1*  Rose  K.  P.  471 ;  Morrn  on  Arb.  288L     CtmJtta,  Id.  290. 
"  Morse  on  Arb.  680. 

**  Morewood  t.  Jewett,  2  Robt  496 ;  Morse  on  Arb.  179. 
1*  Lowenstein  v.  Mackintosh,  87  Barb.  251 ;  Morse  on  Arb.  446,  sad  cases  cited. 
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formed  all  their  dnties.*  They  are  presumed  to  have  considered 
every  subject  brought  before  them  within  the  submission,'  and 
nothing  more,'  unless  the  terms  of  the  award  affirmatively  show 
that  they  did  not.^  The  award,  although  appearing  less  extensive 
in  its  terms  than  the  submission,  is  presumed  to  embrace  every 
question  before  the  arbitrators.'  If  the  submission  expressly  or 
by  just  implication  makes  it  a  condition  that  all  matters  sub- 
mitted be  determined,  the  same  presumption  applies,  if  there  are 
general  words  in  the  award  which  can  give  any  support  to  it. 
But  this  presumption  is  not  conclusive.' 

9.  JSxtrtnsio  evidence  to  varyJ] — An  award  apparently  uncer- 
tain, may,  like  a  deed,  be  aided  by  extrinsic  evidence  of  undis- 
puted facts,  or  documents  feferred  to  in  it,  for  the  purpose  of 
showing  what  it  is  that  was  referred  to  ;^  but  the  terms  of  a  writ- 
ten award  cannot  be  varied  by  parol,'  nor  uncertainty  in  it  aided 
by  testimony  of  the  arbitrator,  or  evidence  of  his  declarations,  as 
to  what  was  intended ;'  but  oral  evidence  of  an  award  is  not  nec- 
essarily excluded  by  the  fact  that  the  arbitrator  delivered  a  mem- 
orandum on  its  face  incomplete.*' 

10.  Effect  of  award^ — The  award  unimpeached  is  conclusive 
as  a  judgment.** 

11.  Competency  of  Arbitrator  as  Witness.'] — An  arbitrator 
may  be  required  to  testify  to  facts  upon  which  his  legal  power 
depended :  but  not  to  the  propriety  or  impropriety  of  his  exer- 
cise of  it.  To  illustrate  this  distinction : — he  is  a  competent  wit- 
ness in  a  legal  proceeding  in  which  it  is  sought  to  enforce  his 
award  ;^  ana  like  any  other  witness,  may  testii^  to  the  extent  of 
an  oral  submission,**  or  to  what  passed  before  him  at  a  hearing  of 
the  parties,**  what  matters  were  presented  for  consideration,**  and 
what  were  or  were  not  considered,*'  and  what  was  openly  decided 


*  Owph  t.  Boerum,  28  Barb.  187 ;  and  see  Batler  y.  Mayor,  Ac.  of  N.  Y.  1  Hill, 
489,  rey'd  in  1 1d.  829 ;  see  also  1  B<irb.  825. 

*  More  wood  y.  Jewett,  2  Robt,  496. 

>  Solomons  v.  McKinbtry,  18  Johns.  27,  affi'g  2  Id.  67;  Pierce  y.  Morrison,  6 
Han,  286. 

*  Wright  V.  Wright,  6  Cow.  197 ;  Backus  y.  Fobes,  20  N.  T.  204. 
»  Ott  V.  Schroeppel,  6  N.  Y.  482,  reVg  7  Barb.  481. 

*  Mor.M  on  Arb.  842-850,  868. 

"*  Jackson  y.  Ambler,  14  Johns.  96 ;  Morse  on  Arb.  411-418, 446. 

*  Cobb  y.  Doetch,  62  Qeo.  548. 

*  Morse  on  Arb.  485,  568. 

"  See  Becker  y.  Boon,  61  N.  Y.  824. 

"  Brasell  y.  Isham,  12  K.  Y.  9 ;  Lowenstein  y.  Molntosh,  87  Barb.  251 ;  and  see 
Coleman  y.  Wade.  6  N.  Y.  44.    Bnt  not  more  so.    Morse  y.  Osbom.  64  Barb.  546. 

1*  Duke  of  Bucclench  y.  Metropolitan  Board  of  Works,  L.  K.  6  Ho.  of  L.  418,  a.  o. 
2  Moak's  Eng.  448 ;  Mayor,  Ac.  of  N.  Y.  y.  Butler,  1  Barb.  826. 

I*  Birbeck  y.  Burrows,  2  Hall,  51. 

^*  Duke  of  Bnodeuch  y.  Metropolitan  Board  of  Works  (aboye);  Cole  y.  Bliut» 
2Bosw.  116. 

"Id.    Id. 

"  Butler  V.  Mayor,  4a  of  K.  Y.  (aboye). 
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in  the  presence  of  the  parties  ;^  as  well  as  other  incidents  of  th^ 
proceeoings ;  snch,  for  instance,  as  delivery  of  the  award.  He  is 
thns  competent,  even  when  the  object  of  the  testimony  is  to 
avoid  the  award  in  which  he  joined,*  unless  by  showing  mistake^ 
bad  faith,  misconduct  or  other  irregularity,  in  making  it,'  for 
which  purpose  he  is  not  competent,  unless  he  declared  his  dissent 
at  the  time  of  the  irreffulanty.*  Nor  can  he  be  asked  any  ques- 
tions as  to  what  passed  m  his  own  mind  when  exercising  his  dis- 
cretionary or  juoicial  power  on  the  matters  submitted  to  him.'^ 

One  who  signed  cannot  testify  that  in  fact  he  did  not  concur ;' 
nor  is  it  relevant  to  prove  that  one  who  signed  afterwards  dis- 
sented ;^  unless  there  be  evidence  of  fraud  or  misconduct,  or  mis- 
representation practiced  upon  him  and  inducing  signature.' 

12.  Defenses;  Pleading^ — A  denial  that  an  award  was  made 
of  and  concerning  the  premises,  &c.,  does  not  put  in  issue  the 
making,  but  only  the  fitness  of  the  award  to  the  submission.*  A 
denial  of  award  admits  evidence  that  there  was  none  in  fact ;  but 
if  there  was  one  in  fact,  there  should  be  an  allegation  of  the  ir- 
regularity,^^ departure  from  submission,^^  subsequent  vacatur^  or 
other  groimd  of  invalidity  relied  on,"  to  admit  evidence  of  the. 
objection.  Under  the  new  procedure  proper  allegations  may 
admit  as  a  defense  whatever  is  a  ground  for  application  to  the 
equitable  power  of  the  court  to  vacate  the  award.^^ 

13.  OmUaions;  Excess  of  axUhorityJ] — If  defendant  relies  on 
the  objection  that  the  arbitrators  omitted  to  pass  upon  a  matter 
within  the  submission  and  brought  before  them  by  the  parties,  or 
that  they  considered  a  matter  not  submitted,  the  burden  is  on 
him  to  show  the  fact.  It  may  be  shown  by  parol  unless  it  con- 
tradicts the  terms  of  a  written  award,  or  unless  the  omission  was 
caused  by  defendant  himself."^  The  fact  that  matters  not  con- 
sidered were  brought  before  the  arbitrator,  may  be  shown  by 
parol,  or  by  recitals  in  the  award.**    The  fact  that  they  were  not 


*  Cole  T.  Blnnt  (abore),  and  Boas^hton  y.  Seamans,  9  Han,  892,  894,  where  the 
Arbitrators  testified  to  their  oral  award. 

*  BrigsB  y.  Smith.  20  Barb.  409. 

'  Newland  y.  Doaglass,  2  Johns.  62. 

^  Jackson  y.  Gaeer,  6  Cow.  888. 

'  Duke  oi  Bnccleach  y.  Metropolitan  Board  of  Works  (aboye). 

*  Campbell  y.  Western,  8  Paiffe.  124. 
^  Winship  y.  Jewett,  1  Barb.  Ch.  178. 

*  Wellington  v.  Warren,  10  Mete.  481. 
•Id. 

>*  Knowlton  y.  Mickles,  29  Barb.  465.  Failure  to  deliyer  within  the  time  limited 
Wa^  not,  at  common  law,  ayallable  under  a  denial  of  awnrd.  Perkins  y.  Wing,  10 
lohnsL  148 ;  Morse  on  Arb.  284.     Contra,  Dresser  y.  Stansfield,  14  Meea.  A  W.  822. 

"  Bean  y.  Farnum,  6  Pick.  269.     Contra,  Rose.  N.  P.  478. 

"  Boao.  Iff.  P.  472. 

>*  Morewood  y.  Jewett,  2  Robt.  496 ;  Morse  on  Arb.  694. 

'*  Day  y.  Hammond,  67  N.  T.  484,  489. 

'*  Moras  y.  Osborn,  64  Barb.  646. 

>•  Morse  on  Arb.  869,  361. 
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ponsidered  or  determined  cannot  be  shown  by  ^rinsic  eyid^ace 
if  the  award  is  in  terms  adequate  to  conclude  the  parties  as  a 

Judgment  would.^    Excess  of  authority  must  be  clearly  shown. 
t  is  not  enough  that  it  may  have  occurred.' 

14.  Other  objections.'] — An  award  may  be  proved  void,  with- 
out showinff  corruption  or  bad  faith,  by  evidence,  under  proper 
allegation,  that  the  arbitrator's  oath,  required  by  statute,  was  not 
taken ;'  that  the  arbitrators  took  evidence  or  heard  ailment  at  a 
meeting  of  which  defendant  had  no  notice  ;^  or  ma(&  award  be- 
fore defendant  had  dosed  his  proofs  ;^  that  they  resigned,  even 
by  parol,  before  award,  and  their  resignation  was  accepted  ;*,  that 
before  award  the  submission  was  revoked  by  operation  of  law,  or 
by  act  of  a  party,  notified  to  the  other,  in  a  form  equally  solemn 
AS  the  submission  ;^  that  defendant  being  entitled  to  tne  award 
on  a  day  named,  then  demanded  it  and  was  refused  ;^  or  that  they 
had  made  an  award  ^  previous  to  the  award  sued  on. 

If  the  submission,  and  the  conformity  of  the  award  with  it, 
^re  not  impeached,  nothing  extrinsic  to  tne  award  can  be  proved 
against  it  except  corruption  or  misconduct  in  the  arbitrators,^  and 
(under  the  new  procedui-e)  such  mistake  of  fact, — as,  for  instance, 
a  miscalculation  of  figures,  or  the  like, — as  is  a  proper  ground  for 
equitable  relief.  Mistake  of  law  i3  available  omy  when  it  appeani 
expressly  or  by  inference,  from  the  face  of  the  award,^  or  in  some 
connected  paper  delivered  with  it.^  An  allegation  of  corruption 
or  partiality  must  be  clearly  made  out ; "  but  evidence  that  the 
award  was  grossly  excessive  will  entitle  the  defendant  to  go  to 
the  jury  on  the  question.** 


1  LowensteiD  r.  HackintQch,  S7  Barb.  251. 

*  Solomons  t.  McKinstry,  13  Johns,  2V,  affi'g  2  Id.  67;  Bacon  r.  WUber,  I  Cow. 
117 ;  Morse  on  Arb.  448,  445. 

*  Day  T.  Hammood,  57  N.  T.  4S8.    Unless  the  oaUi  was  walyed,  Id. 

*  EUnendorf  y.  HaiTis,  28  Wend.  628,  rev'g  fi  Id.  616 ;  Knowlton  t.  M^cblds,  29 
Barb.  465.  Compare  Mosely  r.  Simpson,  L.  R.  16  £q.  226,  s.  c.  6  Moak's  Eng.  728; 
Day  T.  Hammond,  57  N.  Y.  487. 

'  Garyey  y.  Carey,  4  Abb.  Pr.  N.  S.  169,  8.  c.  7  Robt.  286.  Bnt  eYidence  that 
there  was  a  heated  discussion  between  the  arbitrators,  ending  in  a  refusal  of  the  ma- 
jority to  discuss  the  question  further,  does  not  impeach  the  award.  Roberts  y.  Old 
Colony  R.  R.  Co.  5  Reporter,  175. 

*  Relyea  y.  Ramsay,  2  Wend.  602. 
^  Morse  on  Arb.  280-2^2. 

*  Morse  on  Arb.  283. 

*  Doke  V.  James,  4  N.  T.  668. 

^^  Herrick  y.  Blair,  1  Johns.  Ch.  101,  and  cases  cl^d.  In  the  arbitrators  perfon* 
ally,  as  distingaished  from  injustice  in  their  award  Perkins  y.  Giles,  50  N.  Y.  228^ 
^'g  58  B^rb.  842. 

ii^Biasell  y.  Morgan,  66  Barb.  869 ;  CampbeU  y.  Western,  8  Paige,  124;  FndicloMr 
Y.  Guardian  Mut.  Ins.  Co.  62  N.  Y.  392,  401,  affi'g  87  Super  Ct.  (J.  AB.)  868. 

"  Morris  Run  Coal  Co.  y.  Salt  Co.  of  Ononda^ra,  58  N.  Y.  667. 

>•  Wood  Y.  Auburn,  Ac,  R.  R.  Co.  8  N.  Y.  168 ;  Perkins  Y.  GUes,  60  N.  Y.  282. 

>«  Smith  y.  Cooley,  6  Daly,  401. 
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ACTioirs  ON  otrA]uim£& 

1.  Oral  oontraot  7.  TTtnaaetioiiB  wider  the  ffmuNiiity. 

SL  Promiee  to  aaewer  far  debt,  Ac  of  8  NoD-p«7ineiit  or  non-perTonnonoe. 

Another.  9.  Adrntsdooe  and  dediirations  of  the 

5.  XxecntioB  of  the  tsontraoti.  prioct{MJ  debtor, 
4.  Gonfliderafcioa.  16.  Jaagmentai 

f.  Kulee  of  interpretation.  11.  Befenaefl. 

6.  Oral  eyidenoe  to  yary. 

1.  Oral  contract^ — The  fact  that  a  promifie  was  in  form  to 

Say  the  debt,  &c.y  ox  another,  does  not  conclxiBiTely  require  eri- 
ence  such  as  satisfiea  the  fltatnte  of  frands.^  Evidence  of  the 
Borrounding  circnmstances  is  competent  to  enable  the  jury  to 
determine  whether  ambiguous  words  were  a  guaranty  of  payment 
or  performance  by  anouier,  or  were  an  original  undertaking.' 
For  this  purpose  plaintiffs  eyidence  must  be  clear  and  satisfac- 
tory.* 

2.  Promise  to  answer  for  deli.  dko.y  of  another.'] — If  the  con- 
tract is  within  the  statute  of  frauds,^  plaintiff  should  be  prepared 
with  written  eyidence,  if  the  making  of  the  contract  is  in  issue^* 
If  the  making  is  admitted,  or  if  the  terms  only  are  in  issue,  the 
statute  of  frauds  is  not  ayailable  unless  the  want  of  a  memoran- 
dum is  pleaded.*  The  necessary  writing  is  admissible  under  a 
general  aile^tion  of  the  promise,  without  mentioning  a  writing.* 
The  form  oi  the  instrument  is  not  material ;  but  if  made  out  by 
several  papers,  they  must  refer  to  each  other  in  such  a  manner  as 
to  show  that  they  are  parts  of  the  same  c<mtract,  requiring  noth- 
ing to  be  supplied  for  this  purpose,  by  verbal  evidence^  except  the 
identity  of  the  documents.*  The  statute  precludes  resort  to  oral 
evidence  to  supply  any  substantial  element  lacking  in  the  writing 
and  necessary  to  constitute  a  contract;*  except  the  consideration,^ 


*  Enfteraon  t.  Bhter,  St  How.  U.  S.  S8. 

*  Brandt  on  Snretiee  A  G  82»  §§  68.  64. 

*  Hayerley  y.  Mercur,  78  Penn.  St.  257. 
*«N.  Y.kS.  185,8  2,  Bub  2. 

>  Lewin  y.  Stewart,  IS  How.  Pr.  60t. 
•Id. 

*  Brandt  on  Bur.  A  O.  IM.  ^  77 ;  De  Ctolyar  (by  MorgaaV  178,  201 

*  Peirce  v.  Cor^  L.  R.  9  Q.  B.  210 ;  Broom'a  Pbil.  of  L.  ^  M;  p.  2M  of  Ibis  Vol 
Compare  Lee  y.  Dick.  10  Pet  482. 

*  Holmea  T.  Mitcbell,  7  C.  B.  N.  9.  (Soott),  861 ;  L.  J.  28  0.  P.  801 ;  WilUania  y. 
lake,  2  £1  ifc  £1.  849 ;  L.  J.  29  Q.  B.  1. 

>•  2  N.  Y.  R.  8. 185,  g  2,  aa  am'd  by  L.  1868,  p.  802,  o.  464,  diapenaing  with  exprea. 
alon  of  oooaideraUon.  Bpeyer  y.  Lambert,  1  Sweeny,  835,  a.  o.  6  Abb.  Pr.  N.  8,  809, 
87  How.  Pr.  815.  {Contra,  Caatle  y.  Beardiley,  10  Han,  848.)  Bo  at  common  law, 
and  nnder  aome  earlier  atatate^  Leonard  y.  Yredenbor^h,  8  Johna.  29 ;  Packard  % 
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the  deliveiy  and  acceptance,  and  such  matters  as  may  be  neoes* 
sary  mider  anjr  contract  to  show  a  qtumtum  meruit  arising  upon 
facts  specified  in  the  writing :  these  may  be  shown  by  parol.  An 
instrument  inadequate  under  the  statute  cannot  be  nelped  by 
parol  evidence  of  mistake  on  the  part  of  the  writer  only.^ 

3.  Execution  of  the  eontracts.] — ^Production  and  proof  of  exe- 
cution of  the  guaranty  indorsed  on*  or  correctly  describing*  the 
evidence  of  debt  guaranteed,  with  production  of  the  latter^s  suf- 
ficient without  otiier  proof  of  execution  of  the  latter.  The  au- 
thority of  an  agent,  subscribing,  need  not  be  in  writing;^  and 
slight  evidence  is  prima  facie  sufficient.*  A  guaranty  written 
over  an  indorsement  of  a  bill  or  note  is  presumed  to  nave  been 
written  at  the  time  of  making  the  indorsement,*  even  though  in 
a  different  hand.^  A  ^aranty^  is  conclusive  against  the  guaran* 
tors  as  to  the  power  oi  the  principal  debtors  to  make  their  con- 
tract,* and  as  to  its  validity  m  respect  to  formalities  required  by 
foreign  law.* 

Production  of  an  instrument  transferable  by  delivery,  with 
the  guaranty  indorsed  or  annexed,  is  prima  fade^^  but  not  con- 
clusive,^ evidence  of  plaintiflPs  title  to  both  contracts.  A  parol 
assignment  of  guaranty  may  be  proved," 

4.  ConeideTation^ — If  it  appear  that  the  guaranty  was  exe- 
cuted at  or  before  delivery  of  the  principal  contract,  the  consid- 
eration of  the  latter  is  enough."  If  execution  of  the  guaranty 
after  delivery  is  shown,  the  burden  is  on  plaintiff  to  show  a  new 
consideration."    The  date  is  not  conclusive." 

A  seal,"  or  words  in  the  guaranty  importing  a  consideration, — • 
such  as  "  value  received,"  " — are  sufficient  j[?Wmay5ak?id  evidence  of 


RIohardson,  Vl  Mass.  122,  144;  Reed  t.  Eyans.  Vl  Ohio,  128,  188.  Cofilrw,  Dentsoh 
T.  Bond,  46  Md.  164;  Palmor  y.  Haggard,  78  III.  607.  Under  statatea  requiring  the 
consideration  to  be  stated,  the  words  "  for  yalne  received,''  are  aofficient  Mosher  v. 
HotchJdss,  8  Abb.  Ct.  App.  Dec.  826. 

>  Grant  v.  JSaylor,  4  Granch,  224. 

«  Gooper  v.  Dedrick,  22  Barb.  516. 

»  Forman  v.  Stebbins,  4  Hill,  181. 

^  De  Golyar  (by  Morgan),  189. 

*  Pow.  £v.  261 ;  2  GreeoL  Ev.  18  ed.  62 ;  WatUni  y.  Yinoe,  2  Stark.  868. 

•  Gilman  y.  Lewis,  16  Me.  462. 
^  Small  y.  Slonn,  1  Bosw.  852. 

•  Remsen  y.  Grayes,  41  N.  Y.  471. 

*  Smeltzer  y.  White,  92  U.  S.  (2  Gtto),  892 ;  and  it  seems,  also,  of  yalidity  gener. 
ally,  nnless  positiyely  illegal.    Id. 

i«  Smith  y.  Schanck,  18  Barb.  844  ;  Gooper  y.  Dedrick,  22  Id.  616. 

"  Gallagher  y.  White,  81  Id.  92. 

"  Gonldy.  Ellery,  89  Id.  163. 

"  Toppan  y.  Qeyeland,  Ac.  R.  R.  Ga  4  West.  Law  Month.  67,  and  casps  cited; 
Petrie  y.  Barkley,  47  N.  Y.  668.  A  re^eliyery  pnrsnant  to  an  original  stipnladoQ 
for  secarity  is  enongh  within  this  mle.    McNanght  y.  McGlanghry.  42  K.  Y.  22. 

"  Klein  y.  Gurrier,  14  III  287. 

"  Draper  y.  Snow,  20  N.  Y.  881,  affifg  6  Dner,  662. 

"  2  N.  Y.  R.  S.  406,  §  77. 

"  Qoimby  y.  Morrill,  47  Me.  47a 
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eonsideration.  If  the  statement  of  consideration  is  general/  nom- 
inal,' or  ambignons,'  or  consideration  is  only  presumed  from  a 
seal,*  the  particular  consideration  may  be  shown  by  oral  evidence 
not  contradictory  of  the  writing.*  Words  in  the  past  tense  are 
not  conclnsive  evidence  that  the  consideration  was  past.^  If  the 
particular  consideration  is  specified  in  a  written  guaranty,  it  can- 
not be  varied  by  parol,^  but  may  be  contradicted  by  defendant. 
Inadequacy  of  consideration  is  irrelevant ;'  and  so  is  evidence  that 
even  a  nominal  consideration  remains  unpaid.* 

5.  Hules  of  interpretation.'] — ^In  order  to  apply  the  rule  that 
the  words  of  a  guaranty  are  to  be  construed  as  strongly  against 
the  guarantor  as  the  sense  will  admit,^^  it  is  proper  to  admit  evi- 
dence of  surrounding  circumstances  at  the  time  of  the  transao- 
tion,  to  discover  the  subject-matter  the  parties  had  in  view,  and 
thus  ascertain  the  scope  and  object  of  the  guaranty .^^ 

6.  Oral  evidence  to  vary.'] — A  written  guaranty,  like  any 
other  contract,  excludes  oral  evidence  of  its  terms,**  upon  prin- 
ciples already  stated.^  But  extrinsic  evidence  of  all  the  sur- 
roundm^  circumstances,  and  the  pre-existing  relation  between  the 

J>arties,  is  admissible  to  enable  us  to  see  what  they  mean  by  the 
anguage  used ;  **  to  show,  for  instance,  whether  equivocal  lan- 
guage contemplated  past  or  future  transactions  ;^  and  a  limit  of 
amount,"  or  time,"  or  person ; "  or  a  continuing  guaranty.'* 


*  SternB  t.  Harks,  86  Barb.  666 ;  Qaimby  y.  Morrill,  47  Me.  470. 

*  Redfield  v.  Uaight,  27  Conn.  81,  40. 

*  Goldsfaede  y.  Swan,  1  Kxch.  164;  HaSgfa  v.  Brooks,  10  Ad.  A  E.  809,  828,  884; 
Walrath  y.  Thompaon,  4  Hill,  200.    Compare  Parker  y.  Bradley,  2  Bill,  684. 

^  Morgan  y.  Smith,  7  Hmi,  244- 

*  De  Col  J.  (by  Morgan),  177.  Compare,  for  a  freer  mle,  the  chapters  on  actions 
affectlDg  Real  Propebtt  and  CacDiroRs  AonoNS. 

*  For  instances,  see  Agawam  Bank  y.  Streyer,  18  N.  Y.  602 ;  Williams  y.  Mar- 
shall, 42  Barb.  624,  and  cases  aboye  cited.     Contr%  Parker  v.  Bradley,  2  Hill,  684. 

*  De  Colvar  (by  Morgan),  179.     Contra,  Morgan  y.  8mith,  7  Hun,  244. 

*  De  Colyar  (by  Morgan),  84. 

*  Chillis  y.  Bamam,  11  Barb.  14,  aifi'g  1  Sandf.  68. 

"  Drummond  y.  Prestman,  12  Wheat.  616;  Wood  y.  Prestner,  L.  R.  2  Kxch.  66. 
"  oneffield  y.  Meadows.  L.  R.  4  C.  P.  695 ;   Smeltzer  y.  White,  92  U.  S.  (2  Otto^ 
892.    As  to  the  different  rnles  of  interpretation  dependent  on  such  evidence,  com- 

ekre  Rnsaell  y.  Clark,  7  Cranch.  69 ;  Ludlow  y.  Simond,  2  Cai.  Cas.  1 ;  Gates  y. 
cKee,  18  N.  Y.  282;  Rochester  City  Bk.  y.  Elwood,  21  Id.  88 ;  Benjamin  y.  Hil- 
lard.  28  How.  (U.  S.)  149 ;  Mauran  y.  Bullns,  16  Pet.  628  ;  Belloni  y.  Freeborn,  68 
N.  Y.  888,  and  case^  cited. 

"  Lauiie  y.  Scholfield.  L.  B.  4  C.  P.  622 ;  Elhnaker  y.  Franklin,  6  Barr,  188,  190. 

><  Page  294  of  this  yol 

>^  Spencer  y.  Babcock,  22  Barb.  826.  The  instrrnnent  may  be  reformed  where  it 
is  the  sabject  of  fraud  or  mutual  mistake.  Prior  y.  Williams,  3  Abb.  Ct  App.  Decb 
624. 

>•  Bainbridge  y.  Wade.  16  Q.  B.  89.  98,  s.  a  20  L.  J.  N.  8.  7 ;  Broom  y.  Batchelor, 
1  H.  <k  N.  266 ;  Hoad  y.  Grace,  7  Id.  494,  s.  o.  L.  J.  81  Ezch.  98. 

**  Laurie  y.  Scholfield  (aboye). 

"Id. 

>•  Lowry  y.  Adams,  22  Vt.  160 ;  and  see  Drummond  y.  Prestman,  12  Wheat.  616 ; 
Leathy  y.  Speyer,  L.  R.  6  C.  P.  696. 

»  Agawam  Bank  y.  Streyer,  18  K.  Y.  602 ;  Wood  y.  Prieetner,  4  H.  <fc  C.  681; 


4fI4:  AcrfDNs  oir  qvaslastusb. 

7.  Tnmsaetiofis  under  the  cuarantg.'] — ^Eyidence  of  vsiige 
is  not  competent  to  ^  being  witnin  the  effect  of  the  gaarantj 
a  transaction  not  within  its  terms,^  but  a  transaction  within 
its  terms  having  been  shown,  evidence  of  nsa^e  is  competent  to 
ex|)lain  subsequent  dealii^  with  the  debtor  which  mignt,  nnex- 
plfuned,  exonerate  the  delSndant.*  The  ori^nal  bill  of  sale  given 
by  plaintiff  on  delivery  of  the  goods,  &c.,  is  conclusive  against 
him  as  to  whether  the  terms  of  credit  conformed  to  the  guaranty.* 
Otherwise  of  a  bill  subsequently  delivered,  which  is  a  mere  ad* 
mission.^ 

The  fact  that  the  plaintiff  acted  on  the  credit  and  faith  of  the 
guaranty,  may  be  proved  by  parol,"  by  his  testimony  of  or  that  of 
a  witness  cognizant  of  the  fact.* 

8.  Nonpayment  or  non-'performance,'] — ^Plaintiff  should  nsn- 
allv  be  prepared  with  some  evidence  of  a  breach  by  the  principal 
debtor/ 

If  request  or  other  condition  is  expressed  or  fairly  implied 
in  the  contract  of  guaranty,  it  must  be  alleged  and  proved.  A 
condition  only  in  the  contract  of  the  principal  debtor,  does  not 
require  proof  agednst  the  guarantor  unless  it  would  as  against 
the  former,*  except  where  the  fact  is  peculiarly  in  plaintiff's 
knowledge.  Under  a  guaranty  of  collection,  the  due  exhaustion 
of  remecfy  by  judgment  and  execution  imsatisfied,  is  prima  facie 
enough.**  Where  absolute  insolvency  excuses,  an  adjudication  in 
bankruptcy  is  conclusive." 

9.  Admissiana  and  declaratume  of  principal  debtor.'] — The 
admissions  and  declarations  of  the  principal  debtor  are  competent 
against  the  guarantor,  when  made  in  the  transaction  of  the  busi- 
ness for  which  the  guarantor  is  bound,  so  as  to  be  part  of  the  res 


Heffield  t.  Meadom,  L.  R.  4  O.  P.  596.  A  gaaranty  is  prcsamed  to  be  not  a  oon- 
tinuiiig  gnaranty,  in  the  abaence  of  anything  in  it  or  in  extrinsio  evidence  to  indicate 
that  it  was  such.  Fellows  v.  Prentiss,  8  Den.  612;  Whitney  v.  Groot,  24  Wend.  82. 
Confra,  Rose.  N.  P.  467. 

>  See  Oarkin  v.  Sarony,  14  Gray,  628. 

*  See  Fox  y.  Parker,  44  Barb.  641. 

'  Per  Lord  EuaiiBoaouoH,  Baoon  t.  GhenMy,  1  Stark.  192;  and  see  Leeds  T* 
Pnnn,  10  N.  T.  469. 

^  Baoon  y.  Cbesney  (aboye). 

*  Douglaa  v.  Reynolds,  7  Pet  118, 118. 

*  Pages  240,  266,  of  this  Tol. 

«  See  Sehlesinger  y.  Hexter,  84  Super.  Ct  (J.  A  S.)499. 

*  Nelson  y.  Boistwick,  6  Hill,  87,  and  cases  cited ;  J)ougIa88  T.  Rathbone,  Id.  148. 
For  conflicting  opinions  on  the  necessity  of  demand,  notice,  Ac,  see  Central  Sayings 
Bank  y.  Shine,  48  Mo.  «66.  a.  a  8  Am.  B.  112 ;  Safford  y.  SUyens,  2  Wend.  168. 164 ; 
McMillan  y.  Bull's  Head  Bank,  82  Ind.  11,  s.  o.  1  Am.  R.  828 ;  Glay  y.  £dgerton»  19 
Ohio  St  649. 

*  Douglass  y.  Howland,  24  Wend.  86,  citing  conflicting  oases. 

^^  Backus  y.  Shepherd,  11  Wend.  629.  As  to  what  are  such  gnaranties^  see  Albi 
L.  J.  1878,  p.  860,  and  cases  cited. 

"  First  Kat  Bank  oi  Charlotte  t.  Kat  Exchange  Bank  U  Baltimore,  92  U.  S.  (2 
Otto),  122. 
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gestdy  or  when  made  in  a  transaction  snbseqnent  to  the  cnarantj, 
and  which  the  guaranty  contemplated  and  anthorized ;  ^  out  other 
admifisions  and  declarations,  such  as  subsequent  acknowledgment 
of  having  had  goods  or  the  like,  are  not  competent'  unless 
brought  home  to  the  guarantor.* 

10.  JudgmmU-l — A  judgment  against  the  principal  debtor  is 
in  all  cases  evidence  against  the  guarantor,  of  the  fact  of  its  re- 
covery,^ but  not  of  the  indebtedness,  &c.,  unless  recovered  on 
notice  to  him,*  or  unless  his  guaranty  binds  him  by  the  result  of 
the  prooe^ng/ 

11.  DefenBes.^ — ^The  fact  that  there  was  no  writing  ts  avail- 
able under  the  general  issue.''  The  fact  that  his  principal  was 
indebted  to  the  guarantor,  or  forbade  him  to  fulfill  nis  guaranty, 
is  no  defense.*  rraud  of  the  principal  is  not  available  against  a 
creditor  who  innocently  parted  with  value  on  the  faith  of  the 
guaranty.*  Evidence  that  the  principal  delivered  money  or  prop- 
erty to  plaintiff  is  not  suflicient  to  prove  payment,  without  evi- 
dence which  may  sustain  an  inference  that  it  was  applied  to  the 
debt.^* 


>  Hatch  T.  Elkens.  65  N.  Y.  489 ;  and  see  Brandt  on  Sur.  A  G.  656,  Aa 

*  Eyans  y.  Beattfe,  0  Esp.  S6. 

*  Griffith  y.  Turner,  4  GUI  (Md.)  111. 
^  Clark  y.  Garrington,  7  Oranch,  808. 

*  (yompure  Dmmmoad  y.  Preetman,  12  Wlieat.  010. 

4  DonglaflB  y.  Howland,  84  Wend.  85,  54,  <fcc. ;  Rapelye  y.  Prince,  4  Hfll,  lift. 
^  Brandt  on  Snr.  M  G.  108,  §  77;  Roec.  N.  P.  459. 

*  Beat  Riyer  Bank  y.  Rogers,  7  Bosw.  49$. 

*  McWUliams  y.  Mason,  81  N.  Y.  294. 
*•  Tyler  T.  Steyens,  11  Barb.  465. 


CHAPTER  XXVI. 

ACTIONS  ON  CONTRACTS  OF  INSURANCE. 

I.  GnntSAL  RiTLXs.  L  Gsnsral  Rules — eoniinuei, 

1.  Action  on  preliminary  agreement  25.  Defenus, 

2.  Execution  of  policy.  26.  False  representations. 
8.  Delivery.  27.  False  warranty. 

4.  The  application.  28.  Concealment 

ff.  Authority  and  scope  of  agency.  29.  Materiality  to  the  risk. 

6.  payment  of  premium.  SO.  Oyer-yaluation. 

7.  Waiver  of  non-payment ;  excuse  81.  Charge  of  crime. 

for  failure. 

8.  Renewal  IL  RuuEs  pboduarlt  afpucabls  to  U£^ 

9.  Ordinary  course  of  prool  Prima  sine  inbu&angi.' 

fade  case.  82.  Interest. 

10.  Warranties.  88.  Warranties. 

11.  General  rule  as  to  oral  evidence.           84.  Seaworthiness. 

12.  Circular  or  prospectus.  86.  Rating. 
18.  Mistake.  86.  Shipment 
14.  Usage.  87.  The  yoyage. 
16.  Ownership  or  insurable  interest  88.  Weather. 

16.  Mode  of  proving  ownership.  89.  Loss. 

17.  The  peril  40.  Barratry. 

18.  Loss. 

19.  Value;  damage.  III.  Rclks  fscuiiarlt  apfuoablb  to  ufi 

20.  Preliminary  proofe.  and  accident  inbueamoe. 

21.  Notice  to  company.  41.  Disease;  death. 

22.  Waiver  of  conditions,  or  forfeit-  42.  Suicide  and  insanity. 

ure.  48.  Declwalions  and  admissionB  of 

28.  Adjustment  the  subject 

24.  Declarations  and  admisrions  of  44.  Accident  insurance. 

officers  and  agents. 

I.  General  Bules. 

1.  Action  on  preliminary  agreement,"] — An  oral  contract  of 
insurance  is  valid,^  unless  the  charter  forbids ;  but  it  must  not  be 
indefinite  as  to  time,  and  rate  of  premium,  &c.'  The  eyidence 
must  justify  the  inference  of  a  completed  contract ;  and,  if  the 
language  contemplated  a  policy,  that  none  was  made.*  A  general 
agent  has  implied  authority  to  make  a  preliminary  agreement,^ 
and  his  usual  course  of  business  to  make  such  contracts  for  de- 
fendants is  evidence  of  his  authority.' 

1  Relief  Fire  Insurance  Co.  y.  Shaw,  94  U.  S.  (4  OttoV  674 ;  First  Baptist  Ch.  T. 
Brooklyn  Fire  Ins.  Co.  19  N.  T.  806.  For  the  English  usage  compare  Fisher  v. 
Liverpool  Marine  Ins.  Co.  L.  R.  8  Q.  B.  828,  s.  o.  7  Moak's  £ng.  82,  affd  in  L.  R.  9 
Q.  B.  418,  s.  c.  9  Moaies  Eng.  852. 

As  to  mode  of  proving  terms  of  agreement,  see  Fahri  y.  Phoenix  Ins.  Co.  66  N.  Y. 
129.  Mode  of  proof  of  contract  by  correspondence,  see  p.  289  of  this  yoL  and 
May  on  Ins.  46. 

«  Strohn  v.  Hartford  Fire  Ins.  Co.  87  Wis.  626,  s.  o.  19  Am.  R.  777;  s.  p.  28  N.Y.  168. 

*  Insurance  Co.  y.  Lyman,  16  Wall  664.  And  see  Audubon  ▼.  Excelsior  Ins. 
Co.  27  N.  Y.  216. 

«  Ellis  Y.  Albany  dij  Fire  Ins.  Ca  60  N.  Y.  402 ;  AngeU  y.  Hartford  Fire  Ins. 
Co.  69  Id.  171. 

<  Putnam  y.  Home  Ins.  Co.  128  Mass.  824. 

[476] 
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A  witness  cannot  be  asked  whether  the  facts  stated  were  in  his 
opinion  a  completed  contract.^  To  allow  him  to  explain  ordinary 
terms  nsed  in  the  negotiation,  it  shonid  appear  that  thej  are 
terms  of  art,  or  employed  in  the  particular  business,  and  that  the 
witness  has  qualifications  for  interpreting  not  equally  possessed 
by  the  judge  and  lury.* 

Where  the  preliminary  agreement  rests  in  writing, — as,  for  in- 
stance, a  written  application,  a  note  for  premium  and  a  receipt 
therefor, — ^parol  eyidence  is  not  admissible  to  show  that  it  was  to 
take  effect  contrary  to  the  terms  so  expressed.*  In  an  action  on 
an  agreement  to  issue  a  policy  in  a  form  used  by  a  specified  com- 
pany, a  blank  form  of  that  company  is  admissible.^  The  amount 
agreed  to  be  insured  may  be  recovered.^ 

2.  Execution  of  policy,'] — The  policy,  unless  admitted,*  should 
be  produced  or  accounted  for,  and  the  signatures  (including 
countersigning)  proved.'  Physical  delivery  is  prima  facie 
evidence  of  a  binding  contract.*  Where  tne  fa;cts  connected 
with  the  delivery  of  the  policy  show  that  the  insured  was  ciEdled 
on  to  manifest  by  some  act  that  he  accepted  the  policy,  it  is  not 
binding  without  proof  of  some  such  act;'  mere  silence  will 
not  alone  suflSce,  but  it  will  in  connection  with  evidence  that  he 
was  in  substance  told  he  would  be  considered  as  accepting  unless 
he  refused.^  Payment,  with  delivery,  is  nerely  conclusive  evi- 
dence of  consummation  of  the  contract.  Payment,  without 
delivery,  is  ambiguous.  If  made  at  time  of  application  it  is 
of  little  weight,  except  as  throwing  light  on  other  acts.^^  Lack 
of  delivery  is  not  conclusive,**  Even  the  fact  that  there  was 
neither  payment  nor  delivery  is  oxX^  prima  facie^  not  conclusive, 
eyidence  that  there  was  no  contract.^  A  policy,  although  ex- 
pressed to  be  made  in  consideration  of  representations  made  in 
the  application,  is  competent  without  the  application,  if  it  does 
not,  in  any  other  manner,  refer  to  it,  and  is  itself  a  complete  con- 


<  lindaner  ▼.  Delaware  Ins.  Co.  18  Ark.  461, 470. 

*  Baptist  Ch.  t.  Brooklyn  Fire  Ins.  Ck>.  28  N.  T.  163,  affi'g  23  How.  Pr.  448. 

*  Winnesheik  Ins.  Co.  y.  Holigrafe,  53  111.  616,  s.  o.  5  Am.  R.  64.    Compare  Lir- 
ingston  ▼.  Delafield,  1  Johns.  622. 

*  Van  Tayl  v.  Westchester  Fire  Ins.  Co.  65  N.  Y.  657. 

*  Angell  y.  Hartford  Fire  Ins.  Co.  69  N.  T.  171. 

*  Honter  y.  Am.  Pop.  Life  Ins.  Co.  4  Hon,  794. 

^  As  to  mode  of  proYing  handwriting,  see  chapter  XXL    As  to  effect  of  charter 

JiroYisions  on  mode  of  executing,  see  24  Ohio  St.  346,  s.  c.  16  Aol  R.  612 ;  May  on 
ns.  65. 

'  Bliss  on  Life  Ins.  268,  §  163 ;  May  on  Ins.  68,  §  66. 

*  Id. ;  May  on  Ins.  65.    Such,  for  instance,  as  payment  of  premium ;  or,  if  this  be 
waived,  some  other  affirmatiYe  act  of  acceptance.    Bliss  on  life  Ins.  253,  S  168. 

"Id. 

"  Id. 

"  Fried  y.  Royal  Ins.  Co.  60  N.  T.  248,  affi'ff  47  Barb.  127.  Authentication  as 
**  signed,  sealed  and  dellYered,"  without  pbysicid  deliyery,  held  oonclusiye  eyidence 
of  contract    Xenos  y.  Wiokham,  L.  R.  2  M.  L.  296. 

>*  May  on  Ins,  67,  g  56. 


tract.^  The  fact  that  there  was  na  appBcation^'  or  thrt  it  watf  not 
signed,*  does  not  affect  the  competency  of  the  policy,  thoogk  it* 
refer  to  an  application. 

If  snbscn bed  hj  dgent,  his  handwriting  and  anthority  must 
be  proved.  If  the  antnority  was  in  writing,  it  should  generally 
be  produced  ;  but  it  may  also  be  proved  by  showing  that  defend- 
ants had  recognized  the  act  of  the  agent  in  this  mstance,  or  in 
other  similar  instances  in  which  he  had  subscribed  policies  for 
tiiem.* 

If  defendants,  having  possession  of  the  contract,  refuse  to 
produce  it  on  notice,  parol  evidence  of  its  contents  may  be 
given ;  and  aD  inferences  arising  from  necessary  ambiguities  in  the 
secondary  evidence  may  be  taken  most  strongly  against  the  com- 
pany.* 

The  usual  blank  form  of  the  company  is  competent  second- 
ary evidence,  in  the  absence  of  the  actual  policy.* 

3.  Delvvery.] — Possession  by  the  plaintiff  is  prima  facie^  but 
not  conclusive,  evidence  of  delivery.  Delivery,  in  legal  effect, 
may  be  proved  by  any  act  manifestmg  the  intent  of  Uie  parties 
that  the  instrument  should  have  present  vitality,  although  not 
physically  handed  over.^  Delivery  is  not  proved,  by  admissions 
even  of  a  general  agent,  made  after  loss.*  The  date m  the  policy 
raises  a  legal  thougn  not  conclusive  presumption  of  the  time  of 
the  execution  and  delivery  of  the  instrument.* 

4.  The  application.'\ — ^In  an  action  on  a  policy,  the  slip,  or  ap- 
plication for  insurance,  unless  referred  to  in  the  policy,  or 
annexed,  as  a  part  of  it,^  is  inadmissible  to  show  the  intention 
of  the  parties;^*  except  on  an  application  to  reform  the  pol- 
icy,^* or  on  an  issue  of  fraud  or  misrepresentation  in  obtaimng 


>  Eainjtton  Y.  Mut.  Life  Ins.  Co.  67  N.  Y.  186,  rev'g  5  Hun,  1. 

*May  011I08.174,  §169. 

s  Bohringer  y.  Empire  Mat.  Life  Ins.  Go.  2  Snpin.  Ct.  (T.  d  G.)  610. 

*  Roec.  ».  P.  408,  8.  p.  Putnam  y.  Home  Ins.  Go.  128  Mass.  824.  Thus,  for  in- 
stance,  where  a  witness  stated  that  he  was  adthoriBed  by  power  of  attolvey,  but 
added  that  defendants  had  been  in  the  habit  of  paying  losses  upon  policies  which- the 
witness  had  subserlbed  in  their  name,  the  power  neea  not  be  produced.  Rose.  N.  P. 
408. 

»  Caken  y.  Continental  life  Ins.  Co.  of  N.  Y.  69  K.  Y.  800,  805,  rev'e  41  Super.  Ct, 
(J.  AS.)  296.  The  refusal  to  produce  does  not  supply  the  place  of  secondary  cYidence 
so  as  to  raise  a  presumption  that  the  fact  is  as  alleged :  but  it  aids  the  secondary 
CYidence  by  a  presumption  in  faYor  of  the  oonstruetion  of  it  most  adverse  to  tho  party 
refusinf^. 

*  Van  Tuyl  y.  Westchester  fire  Ins.  Co.  65  N.  Y.  657. 

*  May  on  Ins.  61,  §  60. 

*  Contra,  Insurance  Co.  y.  Woodruff,  26  N.  J.  L.  (2  Dutdi.)  541 ;  disapproved  by 
Bedfield,  in  1  Greenl  Ey.  185,  n. 

*  St  John  Y.  Am.  Mut.  Life  Ins.  Co.  2  Duer,  419,  a.  o.  less  fully,  12  N.  Y.  Leg. 
Obs.  265,  affi'd  18  N.  Y.  81. 

!•  Murdock  y.  Chenango  Mut  Ins.  Co.  2  IT.  Y.  210. 

"  Ewer  Y.  Washington  Ins.  Co.  16  Pick.  502;  Dow  y.  Whetten.  8  Wend.  160; 
Yandervoort  y.  Smith,  2  Cai.  155.  CVMiAti,  lonidea  y.  Pacific  Ins.  Co.  L.  R.  7  Q.  B. 
517;  6  Id.  674,  a.  0.  6  Am.  L.  Rev.  297. 

>*  Dow  Y.  Whetten,  8  Wend.  160. 
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it.^  Terbal  representations  are  eqnally  incompetent.  A  written 
application  is  presumed  to  contain  the  representations  which 
induced  the  contract,  and  renders  evidence  of  prior  or  sub* 
sequent  oral  representations  incompetent,'  in  the  absence  of 
fraud ;  for  their  admission  would  vary  the  written  contract  by 
parol ;  and  if  they  be  relied  on  as  showing  fraud  or  a  collateral 
warranty,  the  fact  must  be  specially  pleaded  as  such  in  order  to 
be  admissible.'  If  the  policy  refers  to  an  application,  it  may  be 
identified  by  parol ;  and  the  usual  printed  questions  and  written 
answers  made  before  an  insurance  is  effected  are  presumed,  until 
the  contrary  is  shown,  to  be  those  referred  to.*  The  application 
is  admissible  in  evidence  if  pleaded ; '  but  its  effect  depends  on 
the  privity  of  the  parties  with  it,  and  the  intent  manifested  by 
its  language  and  that  of  the  policy.  The  policy  is  admissible 
without  it  unless  it  is  in  plaintiffs  possession.* 

The  law  presumes  that  the  applicant  understood  the  applica- 
tion signed  by  him,  though  drawn  up  by  the  insurer's  agent.'^  Still, 
where  the  alleged  false  warranty  is  an  ambiguous  answer,  plaint- 
iff may  prove  that  before  applying  he  stated  the  facts  fully  to  the 
agent,  who  advised  him  that  his  answer  should  be  as  made  in  the 
application ;  and  that  he  believed  the  answer  to  be  truthful,  and 
would  not  have  signed  the  application  but  for  such  advice.®  The 
purpose  of  such  evidence  is  not  to  vary  or  contradict  the  contract 
of  the  parties,  but  to  preclude  the  party  who  framed  it  from  re- 
lying upon  incorrect  recitals  to  defeat  it,  when  he,  himself,  had 
drafted  those  recitals,  and  was  morally  responsible  for  their  truth- 
fulness.' So  parol  evidence  is  admissible  that  such  agent  who 
filled  out  the  application  was,  at  the  time  of  application,  answered 
truly  by  the  insured,  but  inserted  the  answer  alleged  to  be  false, 
or  omitted  answers  which  should  have  been  inserted,  without  the 
knowledge  of  the  latter,  even  though  the  answer  written  was 
thereupon  read  to  and  signed  by  the  latter.^'  Facts  relied  on  as 
establishing  such  fraud  on  the  part  of  the  agent  must  be  clearly 
and  satisfactorily  established.^^ 


'  FoUom  y.  Mercantile  Inn.  Co.  9  Blstchf.  201 ;  RawU  y.  Am.  Mnt.  Life  Ids.  Co. 
27  N.  T.  282,  affi'g  86  Barb.  867.  See  also  Valton  y.  National  Loan  Fund  Ass.  Co. 
4  Abb.  Ct.  App.  Dee.,  a.  o.  1  Eeyes,  21,  revV  17  Abb.  Pr.  268. 

*  Jenning^s  y.  Chenango  County  Mut:  Ins.  Co.  2  Den.  75 ;  Gates  y.  Madison 
Comity  Mutual  Ins.  Co.  5  N.  Y.  469 ;  May  on  Ina  202,  §  192. 

*  Mayor,  Ac.  of  N.  Y".  y.  Brooklyn  Fire  Ins.  Co.  8  Abb.  Ct.  App.  Deo.  251. 
^  Clark  y.  Manufacturers'  Ins.  Co.  2  Woodb.  dk  M.  472. 

*  Weed  y.  Schenectady  Ins.  Co.  7  Lans.  452. 

*  Mut  Ben.  life  loa.  Co.  y.  Robertson,  69  III  128,  a.  o.  14  Am.  B.  8. 

^  Geib  V.  International  Ina  Co.  1  Dill.  C.  Ct.  443;  and  in  Maas.  A  R.  I.  May  on 
Ins.  148,  §146. 

*  iStna  Liye  Stock,  Fire  <fc  Toniado  Ins.  Co.  y.  Olmstead,  21  Mick.  246,  s.  o.  4 
Am.  R.  483. 

*  North  American  Fire  Ins.  Co.  y.  Tbroop,  22  Mich.  146,  s.  o.  7  Am.  R.  688. 

i<^  Insnr.  Co.  y.  Mahone,  21  Wall  166 ;  Union  Mut^  Ins.  Co.  y.  WilUnson,  18  Id. 
222.     Contra,  Ryan  t.  World  Mut  Life  Ina.  Co.  41  Conn.  168,  a.  o.  19  Am.  R.  49a 
"  Geib  y.  IntemaUonal  Ina.  Co.  1  Dill  C.  Ct  448. 
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5.  Authority  a7id  scope  of  agency. — ^Neither  the  fact  nor  the 
scope  of  agency  can  be  proved  by  the  agent's  acts,  representations, 
declarations  or  admissions.  The  agency  mnst  first  be  established ; 
and  either  a  specific  authority,  or  one  of  so  general  a  nature  as  to 
give  him  authority  to  do  the  act  in  question,  or  a  subsequent  rat- 
ification with  full  knowledge,  or  a  holding  out  to  the  world,  must 
be  proved.*  But  the  agent's  course  may  be  proved  in  con- 
nection with  evidence  that  the  company  tacitly  assented  to  it,  or 
held  the  agent  out  to  the  world  as  such,^  or  repeatedly  adopted, 
with  knowledge,  similar  acts  of  his  in  other  dealings,  either  with 
plaintiff  or  third  persons.'  The  court  may  take  judicial  notice  of 
the  way  in  which  contracts  for  insurance  are  usually  negotiated, 
and  that  the  application  of  the  insured  is  usually  drawn  up  by  the 
«^ent  of  the  insurer.*  In  proof  of  general  agency,  the  possession 
01  blank  policies  and  renewal  receipts  is  relevant.*  Wliere  the 
act  of  a  sub- agent  is  within  the  scope  of  the  authority  of  the  su- 
perior agent,  ratification  by  the  principal  is  not  necessary .• 

Kestrictions  of  authority,  though  expressed  in  the  policy,  are 
not  conclusive ;  but  a  waiver  of  tliem  by  parol  may  oe  shown, 
and  may  be  inferred  from  the  company's  course  of  dealing.^  To 
sustain  an  unratified  act  in  excess  of  express  authority,  the  evi- 
dence must  show,  if  not  a  succession  of  cases,  at  least  several,  in 
which  the  agent  had  done  acts  similar  to  those  for  which  author- 
ity is  claimed,  and  the  subsequent  acquiescence  of  the  principal 
therein,  upon  their  coming  to  nis  knowledge.® 

The  authority  of  a  person  to  do  acts  within  the  ordinary  duty 
of  a  clerk,  such  as  to  receive  payments  and  give  receipts,  and  re- 
spond to  inquiries  for  information,  may  be  inferred  from  evi- 
dence that  he  was  behind  defendant's  counter,  and  assumed  to  act 
as  clerk.' 

Notice  to  the  agent  is  notice  to  the  company,  if  given  while 
the  agency  exists,  and  referring  to  business  tnen  within  the  scope 
of  his  autnority,*'  or  if  he  is  one  whose  duty  it  is  to  communicate 
such  notice  to  the  company.^  K  given  before  the  agency  or  au- 
thority, it  must  be  shown  to  have  been  so  near  that  he  must  be 


>  Stringham  t.  St.  Nicholas  Ins.  Co.  4  Abb.  Ct.  App.  Dec.  815;  MiUer  y.  Phoenix 
Ins.  Co.  27  Iowa,  208,  s.  o.  1  Am.  R;  262. 

'  As,  for  instance,  by  drcnlars,  even  though  at  the  time  unknown  to  plainti^. 
Walsh  Y.  ^tna  Life  Ins.  Co.  80  Iowa,  188,  s.  o.  6  Ahl  K  664. 

'  Bunten  y.  Orient  Ins.  Co.  4  Boew.  264;  2  Greenl.  £y.  18  ed.  61.  As  to  ratifica. 
tion  by  apparent  officer,  see  Buchanan  y.  Exchange  Fire  Ins.  Co.  61  K.  Y.  26. 

^  N.  A.  Fire  Ins.  Co.  y.  Throop,  22  Mich.  146,  p.  o.  1  Am.  R.  688. 

•  CarroU  y.  Charter  Oak  Ins.  Co.  40  Barb.  292 ;  May  on  Ins.  126,  §  126. 

•  Excelsior  Fire  Ins.  Co.  y.  Royal  Ini".  Co.  of  LiYerpool,  66  N.  Y.  848. 
'  Insurance  Co.  y.  Norton,  96  U.  S.  (6  Otto),  284. 

*  Bunten  y.  Orient  Mutual  Ins.  Ca  4  Bosw.  264,  and  see  further  decision  in  8  Id. 
448 ;  2  Greenl.  Ey.  18  ed.  61. 

*  Leslie  y.  Knickerbocker  Life  In&  Co.  63  N.  Y.  27,  affi*g  2  Hun,  616,  a.  c.  6 
Supm.  Ct  (T.  A  C.)  198 ;  and  see  Buchanan  y.  Exchange  ¥lre  Ins.  Co.  61  N.  Y.  26. 

)o  Hayward  y.  Nat.  Ins,  Co.  62  Mo.  181,  a.  o.  14  Am.  R.  400. 
"  May  on  Ins,  166.  • 
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presumed  to  have  recollected  it.*  The  principal  is  not  chargeable 
with  knowledge  on  part  of  the  agent,  as  towards  one  acting  in 
collnsion  with,  the  agent.* 

6.  Payment  of  Premium,'] — A  recital  in  the  policy  that  the 

Sreminm  has  been  paid  is  prima  faoie^  bat  not  conclusive'  evi- 
ence  of  payment. 
If  the  agent  giving  receipt  is  interested  in  the  insurance,  a  re- 
ceipt given  by  him  in  his  capacity  of  agent  is  not  sufficient  with- 
out some  additional  evidence  of  payment.^ 

7.  Waiver  of  non-payTneiit :  Excuse  for  faUure,] — ^Waiver  of 
a  condition  in  an  insurance  policy  requiriDg  payment  to  make  the 
policy  valid,  may  be  inferred  from  delivery  without  payment;* 
and  a  general  agent*  has  authoritv  to  waive  pre-payment,  what- 
ever his  secret  instructions.'  Evidence  of  a  prior  dealing  by 
plaintiff  with  the  company  for  years,  and  that  he  was  in  the 
habit  of  getting  policies  without  paying  for  them  at  the  time,  is 
competent,  but  not  controlling  evidence  of  the  intention  of  the 
agent  to  waive  payment.*  The  fact  that  on  a  single  occasion 
credit  was  given  for  the  premium,  upon  the  present,'  or  even  on  a 
prior  policy,^  is  relevant  on  the  question  of  waiver.  Evidence  of 
a  general  usage  of  insurance  companies  to  receive  payment  after 
the  day,  is  competent  ^  in  aid  of  other  evidence  of  a  waiver.^ 

To  prove  excuse  for  non-payment,  evidence  of  an  oral  agree- 
ment prior  to  the  policy,  that  the  company  should  give  the 
plaintiff  notice  of  the  time  when  each  payment  should  be  due,  and 
that  they  failed  to  do  so,  which  caused  the  default,  is  not  compe- 
tent."   JBut  evidence  of  the  course  of  dealing  of  the  company  af- 


'  Hayward  v.  Nat.  In&  Co.  (above). 

«  Nat.  Life  Ins.  Co.  v.  MlDch,  63  N.  Y.  144  ;  reVg  6  Lana.  100. 

*  Baker  v.  Union  Mat  Ids.  Co.  43  N.  T.  288,  rev'g  6  Robt.  393,  a.  o.  6  Abb.  Pr. 
N.  8.  144 ;  Sheldon  v.  Atlantic  Fire  <fc  Marine  Ina.  Co.  26  N.  T.  460.  Contra,  Baach 
T.  Humboldt  Mok  F.  A  M.  Ina.  Co.  6  Yroom,  429 ;  Pror.  Life  Ins.  Co.  y.  Fennel],  49 
111.  180;  Rose.  N.  P.  70. 

«  Nuendorff  V.  World  Mat  Life  Ina.  Co.  69  N.  Y.  892.  Compare  Norton  y.  Phoenix 
Life  Ins.  Co.  86  Conn.  808. 

*  Boeheo  v.  William^burgh  Ins.  Co.  36  N.  Y.  181. 

'  Otherwise  of  a  local  agent  (see  Bnsh  v.  Westchester  Fire  Ins.  Co.  63  N.  Y.  63 1, 
rev'g  2  Sapm.  Ct  (T.  AC.)  629\  and  of  a  clerk  authorized  to  collect  maturing  pre- 
miums only  (Kolgers  y.  Quardun  life  Ina.  Co.  9  Abb.  Pr.  N.  8.  91,  s.  c.  58  Barb. 
185;  2Lans.480) 

'  Sheldon  v.  Atlantic  Fire  <fe  Marine  Ina.  Co.  26  N.  Y.  460;  Wood  y.  Ponshkeep- 
fie  Mut.  Ins.  Co.  82  Id.  619;  andseeBodine  y.  Exchange  Fire  Ina.  Co.  51  N.  Y.  117. 
Proof  that  the  agent  was  gi^en  credit  for  the  payment  of  premium,  and  the  company 
demanded  aubeequent  premiums  without  insisting  on  forfeiture,  held  not,  as  matter 
of  law,  a  payment.    Wright  y.  Equitable  Life  Asaur.  Soc.  41  Super.  Ct  (J.  (fc  S.)  1. 

*  Church  y.  Lafayette  Fire  Ina  Co.  66  N.  Y.  222. 
•Id. 

"  Bowman  y.  Agricultural  Ina.  Co.  69  N.  Y.  621,  aflPg  2  Supm.  Ct  (T.  <fc  C.)  261. 

"  Helmo  y.  Philadelphia  Life  Ina.  Co.  61  Penn.  St  107  ;  Pino  y.  MerohantiT  Mot 
In&  Co.  19  La.  An.  214,  233. 

*•  It  is  not  alone  enough  to  yary  the  contract  Howell  r.  Knickerbocker  Life  Ins. 
Co.  8  Robt  282,  s.  c.  19  Abb.  Pr.  217,  and  caaes  cited. 

>*  Inaoranoe  Co.  y.  Mowry,  96  U.  S.  (6  Otto),  644. 

Bt 
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ter  the  issue  of  the  poHcjr,  reyokin^  the  authority  of  Ae  apent 
who  first  collected  premiums^  aud  notif  jing  the  insured  from 
time  to  time  where  and  to  whom  to  pay,  wnl  show  that  he  was 
entitled  to  rely  on  receiving  such  notice,  and  will  estop  them  from 
claiming  a  forfeiture  in  consequence  of  their  omitting  to  give  it.^ 
So  evidence  that  the  insured,  not  having  other  means  of  Knowl- 
edge, applied  at  the  company's  office  for  information  as  to  time 
of  payment,  and  was  told  by  an  apparent  clerk  behind  their  desk 
that  they  would  send  notice,  is  sufficient  to  excuse  delay  in  wait- 
ine  for  notice.^  Evidence  that  the  general  agent  to  whom  pre- 
mmms  had  been  paid,  without  objection  from  the  company,  re- 
ceived a  renewal  premium  on  the  day  when  due,  is  sufficient  and 
conclusive  aB  against  the  company,  unless  previous  to  such  pay- 
ment the  assured  had  notice  that  the  agent's  authority  had  been 
revoked  or  qualified.'  Evidence  that  the  company  refused  to  re- 
ceive the  premiums  and  repudiated  the  contract,  wholly  dispen- 
ses with  tne  necessity  of  proving  the  offer  of  subsequent  pre- 
miums/ 

8.  Befiewal.'] — A  renewal  may  be  proved  by  parol,  unless 
the  charter  forbids  oral  contract.*  A  witness  may  state  generally 
that  there  was  or  was  not  a  renewal,'  subject  to  cross-examina- 
tion,  but  not  whether  specified  facts  amounted  to  a  renewal.'^  A 
request  for  renewal  is  eyidence  that  the  representations  on  which 
the  policy  originally  issued  were  adopted  or  assented  to  by  the  one 
making  the  request.' 

9.  Ordinary  course  of  proof.  Prima  fade  eaee^ — In  ordi- 
nary cases  plaintiff  makes  out  ^  prima  facie  case  by  proving  the 
policy,  the  renewal  receipts,  if  any  relied  on,  the  loss,  the  giving 
prooi  of  loss  as  required  by  the  policy,  and,  if  on  property  not 
valued,  the  value  of  the  property  destroyed.* 

10.  Warrantie%I\ — ^Eyen  when  warranties  are  proved  or  ad- 
mitted, plaintiff  is  not  bound  to  proye  their  truth,  unless  it  i«  put 
in  issue.^    In  that  case  the  burden  of  proof  is  on  him  to  show 


1  InmrMce  Co.  ▼.  Egyrleeton,  96  U.  S.  (6  Otto),  672. 

*  Leslie  y.  Eniekerbocker  Life  loa  Co.  68  N.  Y.  27,  affl'g  2  Hun,  616,  s.  o.  6  Sitoql 
Ct  193. 

*  iDsnnmce  Co.  t.  McCain,  96  H.  S.  (6  Otto),  84. 

^  Siisw  ▼.  Repablio  Life  loa.  Co.  69  If.  Y.  286,  aflSTg,  with  modification,  67  Barb. 
686. 

»  Fiwt  Baptist  Chnrch  t.  Brooklyn  Pipe  Ins.  Co.  19  N.  Y.  8O5,  18  Barb.  69. 

*  Baptist  Church  t.  Brooklyn  Fire  Ins.  Co.  23  How.  Pr.  448,  affi*d  on  the  merits 
in  28  N.  Y.  163. 

^  See  Lindaner  t.  Delaware  Ins.  Co.  13  Ark.  461,  470. 

*  Clark  ▼.  Mannf.  Ins.  Co.  2  Woodb.  h  M.  472. 

*  Geib  ▼.  International  Ins.  Co.  1  Dill.  C.  Ct.  443 ;  Mnt.  Benefit  Life  Tns.  Co.  ▼. 
Robertson,  69  ID.  128,  s.  0.  14  Am.  R.  8.  8ee  Kew  Eng.  Fire,  <tc.  Ins.  Co.  t.  Wet- 
more,  82  III.  221. 

i<>  Roos  V.  World  Mnt  Fire  Ins.  6  Si^m.  Ct  (T.  <&  C.)  864 ;  Jones  t.  Brooklyn 
life  Ins.  Co.  61  N.  Y.  79. 
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performance  of  fhe  warranlrr,*  whether  material  or  immaterial;* 
past  or  promissoiy  ;*  or  acted,  on  by  the  inBurers  or  not  ;*  and  eren 
thongh  this  reauire  plaintiff  to  prove  a  negative.'^ 

!mit  plaintiff  has  not  the  burden  of  proving  the  truth  of  rep- 
resentations as  distingaished  from  warranties.  Evidence  that  the 
insurer's  agent  had  notice  that  the  fact  was  not  according  to  the 
condition  is  not  alone  competent* 

A  literal  and  strict  compliance  with  an  express  warranty  must 
be  proved ;  it.  is  not  sufficient  to  show  sometning  tantamount  to 
a  performance,  unless  it  be  a  waiver  or  dispensation  of  perform- 
ance ;^  which  must  be  pleaded  as  such,  and  not  as  a  compliance.* 
But  indirect  evidence  is  competent  from  which  to  infer  strict 
performance.  In  proportion  as  the  warranty  is  general  or  in  the 
nature  of  a  legal  conclusion,  general  evidence  is  sufficient  until 
some  doubt  is  raised.'  Evidence  of  usage,'*  or  a  prior  oral  agree- 
ment,^^ is  not  competent  to  show  that  wnat  is  not  strictly  a  com- 
pliance was  BO  regarded. 

11.  General  rule  as  to  onA  evidence  to  vary  polieyJ] — The 
general  principles"  that  words  must  have  the  sense  in  which  the 
parties  understood  them  ;  and,  that  to  understand  them  as  the  par- 
ties understood  them,  the  nature  of  the  contract,  the  objects  to  be 
attained,  and  all  the  circumstances  must  be  considered,  are  f reelv 
applied  to  these  contracts."  The  intention  is  to  bo  ascertained, 
except  in  cases  of  latent  ambi^ity,  by  a  development  of  the  cir- 
cumstances under  which  the  instrument  was  made.  Mere  dec- 
larations are  not  admissible  for  the  purpose,  but  the  state  of  the 
party's  knowledge  of  facts  is  competent.    Thus,  notice  to  the  in- 


1  McLoon  y.  Commercial  Mut  Ins.  Co.  100  Mass.  472,  a.  o.  I  Am.  R.  129;  May 
on  Ins.  192,  g  183. 

*  Id.  §  184;  Ripley  ▼.  uEtna  Ins.  Ca  SO  N.  Y.  1S6, 160,  rey*g  29  Barb.  662; 
Jeffries  Y.  Econom.  Life  Ins.  Co.  22  Wall.  47.  Cknnpare  Mut  Life  I^  Co.  v.  Snyder, 
4  Cent.  L.  J.  106. 

»  Wilson  V.  Hampden  Fire  Ins. Co.  4  R.  1. 159, 172 ;  Ripley  v.  ^tna  Ins.  Co.  (above). 

*  Brennan  t.  iSecurity  Life  Ins.  Co.  4  Dalv.  296. 

*  McLoon  Y.  Commercial  Mnt  Ins.  Co.  (abore).  Contra,  Piedmont  life  Ins.  Ca 
y.  Ewinff,  92  U.  8.  (2  Otto),  878. 

*  Dewees  y.  Manhattan  Ids.  Co.  6  Yroom  (N.  J.),  866. 

'  Nat.  Life  Ins.  Co.  y.  Minch,  68  N.  Y.  144,  rev^g  6  Lans.  100. 

*  Rose.  N.  P.  409. 

*  Pacific  Ins.  Co.  y.  Catlett,  4  Wend.  76,  affi'g  1  Id.  661 ;  Rose  N.  P.  410,  414. 

'^  Ripley  y.  iEtna  Ids.  Co.  (aboye).  Compare  Crocker  y.  People's,  <fco.  Ins.  Co.  8 
Cnsb.  79.    As  to  limits  of  this  principle,  see  pp.  296,  865,  of  this  yoL 

"  Hoyey  y.  American  Mutual  Ids.  Co.  2  Duer,  664. 

"  Discussed  on  p.  294  of  this  yol. 

"  Reed  y.  Ins,  Co.  96  IT.  S.  (6  Otto),  81.  Compare  Vim  Schoick  y.  17SaffaraFire  Ins, 
Co.  68  N.  Y.  484,  488,  and  cases  cited;  Insurance  Co.  y.  Wright,  1  Wall  456  (an 
«xtr«me  case  in  excluding  oral  eyideuce) ;  and  Insurance  Co.  y.  Wilkinson,  18  WalL 
222. 

For  the  pnrpone  of  npholdlns;  a  contract  of  insurance,  its  proyisions  will  be  con- 
dmcd  strictly  against  the  underwriter  (McMaster  y.  Ins.  Co.  of  North  America,  66 
K.  Y.  222,  am*^  64  Barb.  686;  compare  Rann  y.  Ilome  Ins.  Co.  69  N.  Y.  887),  and 
liberally  in  fayor  of  the  insured  (Rolker  y.  Qreat  Western  Ins.  Co.  4  Abb.  Ct  Appi 
Dec.  76»  rev'g  8  Bosw.  222;  and  see  Reed  y.  Ins.  Co.  96  U.  8.  (6  Otto),  28»  80). 
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surers  that  a  change  had  been  made  in  the  nse  of  the  property,  is 
competent  to  explain  the  intention  of  an  ambi^ous  policy  in  re> 
spect  to  rates  of  hazard.  Snch  evidence  is  to  be  received  as  will 
place  us,  as  nearly  as  may  be,  in  the  position  of  the  author  of  the 
instrument,  and  enable  us  to  consider  the  facts  surrounding  him, 
with  his  knowledge  or  ignorance,  and  his  belief  as  to  the  facts.^ 

Ambi^ity  may  arise  either  from  inconsistent  provisions  or 
from  equivocal  terms ;  and  an  equivocal  term  exists  alike  when 
a  word  has,  in  ordinary  use,  two  or  more  meanings  or  appU- 
cations,  or  when  it  may  have  been  used  technically  in  a  sense 
different  from  its  ordinary  meaning  or  application.  Extrinsic  evi- 
dence is  competent  to  show  the  existence  of  the  technical  meaning 
in  a  trade  or  business  involved  in  the  transaction,  and  thus,  at  once, 
to  manifest  and  to  cure  the  ambiguity.*  An  ambiguity,  whether 
apparent  in  the  ordinary  meaning  of  the  language,  or  introduced 
by  extrinsic  evidence  either  of  a  technical  use  of  language,  or  of 
the  existence  of  several  objects  corresponding  to  the  designation, 
may  be  explained  by  oral  evidence  identifying  the  thing  referred 
to.^ 

But  the  rule  that  parol  testimony  may  not  be  given  to  con- 
tradict a  written  contract  is  applied  only  in  suits  between  the 
parties  or  their  privies.  It  does  not  ajjply  to  prevent  a  party 
from  proving  the  truth  contrary  to  the  instrument,  in  a  conten- 
tion with  a  stranger  to  it.^ 

12.  Circular  or  prospectus.'] — To  render  a  circular  or  prospec- 
tus issued  by  the  company,  competent  against  them  as  qualifying 
the  contract,  it  is  not  enough  to  show  that  it  was  puohcly  cir- 
culated before  the  policy  issued.*  There  should  be  evidence 
tending  to  show  that  the  insured  or  the  plaintiff  had  knowledge 
of  the  statement  and  acted  on  it.* 


'  Reynolds  t.  Coinmerce  Fire  Ina.  Co.  47  N.  T.  B97. 

*  This  is  the  sound  general  principle,  though  some  cases  ignore  it :  see,  for  in- 
Btance,  Ins.  Co.  v.  Wrljjht,  1  Wall.  466. 

'  For  instance,  to  show  what  Inilding  was  meant  by  the  words,  "  known  as  V.  ds 
Co.'a  car  factory"  (Blake  v.  Ins.  Co.  12  Gray,  265,  270);  or  by  a  statement  that  the 
things  insured  were  iu  plaintiff's  "  barn  or  barns  "  (Bowman  v.  Agricultural  Ins.  Co., 
B9  N.  Y.  521,  affi'g  2  Supm.  Ct.  [T.  <fc  C]  2611  But  where  the  building  is  defined, 
the  fact  that  the  insurer  indorsed  on  the  policy  a  simple  consent  that  a  comicunicd- 
tion  opened  into  an  adjoinins?  building,  should  not  prejudice  the  insurance,  does  not 
let  in  parol  evidpuce  to  show  that  the  parties  intena-id  therebv  to  extend  the  insur- 
ance over  such  buihling.  Liddle  v.  Market  F.  Ins.  Co.  4  Bosw.  1 79,  affi'd  in  29  N.  Y.  1 84. 

So,  ngain,  under  a  policy  on  timber  in  a  specified  bmlding,  parol  evidence  is  not 
admissible  to  show  intent  ti  include  such  timber  piled  in  the  adjoining  yard  (North 
American  Fire  Ins.  Co.  v.  Throop,  22  Mich.  146,  s.  c.  7  Am.  R.  68^),  for  here  is  no 
ambiguity ;  but  under  a  policy  on  a  stock  of  "  ship-timber  in  a  ship-yard,"  bounded 
by  streets,  <&c.,  eyidcnce  of  usace  of  language  is  competent  to  show  that  ''  ship-yard." 
as  used  by  the  parties*,  means  tiie  yard,  as  in  fact  used,  thus  embracing  timber  on  the 
udewalks  (Webb  v.  National  Fire  Ina.  Co.  2  Sandf.  497). 

So  if  there  are  two  buildings,  each  nearly  but  neither  precisely  answering  the 
designation^  ]  arol  oyidence  to  identify  the  intent  of  the  parties  is  admissible.  Burr 
T.  Broadway  Ins.  Co.  16  N.  Y.  267. 

*  McMaster  y..  Ins.  Co.  of  North  America,  65  N.  Y.  222,  affi'g  64  Barb.  686. 
»  Uosc.  N.  P.  486. 

*  Whether  this  is  enough  is  disputed.    Steel  y.  St.  Lomi  Life  Ins.  Co.  6  Cent 
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13.  Mistake,'] — ^Under  the  new  proeednre,  if  the  complaint 
alleges  facts  constituting  a  mistake,  though  without  the  formal 
sillegation  of  mistake,  and  demands  a  reformation  of  the  policy, 
parol  evidence  is  competent  to  show  that  both  the  insurer  and 
the  insured  meant  to  insure  the  thing  lost,  and  meant  to  put  into 
the  policy  no  expression  as  to  its  character  or  situation  aifferent 
from  the  facts,  but,  by  misconception  as  to  language,  they  used 
terms  expressing  that  which  they  did  not,  and  failing  to  express 
that  which  they  did  intend.*  Under  allegations  permitting  him 
to  prove  mistaxe,  plaintiff  may  show  that  he  was  thrown  off  his 
guard  and  dissuaded  from  a  correction  of  the  language  of  the 
policy  by  the  acts  or  declarations  of  the  agent  of  the  insurer.* 

14r.  Usage,'] — Ambiguous  words  in  a  policy  may  be  construed 
by  extrinsic  evidence  of  accompanying  circumstances  and  the 
usages  of  the  business  in  which  the  property  insured  was  em- 
ployed;* but  evidence  of  usage  is  not  competent  to  vary  or  con- 
tradict what  is  expressed,  nor  even  what  is  necessarily  implied/ 
in  unambiguous  language.  Yet  it  is  competent,  to  show  the  course 
of  trade  and  business  to  which  the  parties  refer ;  and  when  that 
is  ascertained,  the  court  must  apply  the  language  of  the  policy. 
To  justify  departure  from  the  ordinary  meaning  of  its  language, 
a  usage  of  language  must  be  shown,  from  which  the  court  may 
see  that  the  piraseology  used  had,  in  the  intent  of  the  parties 
adopting  it,  a  special  or  technical  meaning.  When  this  is  shown, 
the  court  still  apply  the  language  of  the  policy,  but  apply  it  as 
thus  understood.*^  When,  however,  the  language,  properly  inter- 
preted, calls  for  a  certain  thing,  evidence  of  usage  of  trade  to 
suffer  or  be  satisfied  with  something  else,  under  that  language,  is 


L.  J.  158;  Ruse  r.  Mnt.  Benefit  Life  Ins.  Co.  23  N.  Y.  518;  24  Id.  658;  and  see  16 
Alb.  L.  J.  175,  and  cases  cited.  According  to  settled  {general  principles,  it  should 
be  enough,  if  subsequent  to  the  policy,  thus  bringing  the  case  w^thiu  tne  rules  as  to 
Waiver  and  estoppel.    See  paragraph  22. 

*  Maher  r.  Hibernia  Ins.  Co.  67  N.  T.  288,  affi'g  6  Hun,  868. 

'  Id.     A^  to  ignoranco  of  fine  print  clause,  see  Ervin  v.  K.  Y.  Central  Ins.  Co.  8 
Supm.  Ct  (T.  AC.)  218. 

*  N.  Y.  Belting  Co.  y.  Washington  Fire  Ins.  Co.  10  Bosw.  428,  and  cases  citea. 

*  Heame  y.  M.irine  Ins.  Co.  20  Wall.  488. 

*  Tlius,  re8'>eciing  the  phrase  "  glassware  in  casks,"  usage  of  trade-lanrnage  maj 
be  proved  to  show  that  it  means  open  casks  (Bend  v.  Georgia  Ins.  Co.  1  N.  Y.  Leg. 
Obe.  12;  1  Greenl.  Ev.  13  ed.  844);  "bundles  of  rods"  may  be  shown  to  include,  in 
trade  upage,  bar  iron  (Evans  v.  Commerciiil,  Ac  Ins.  Co.  6  K.  I.  47,  53);  " cargo  "  to 
include  live  stock  (Allegre's  Admr.  v.  Maryland  Ins.  Co.  2  Gill  <fc  J.  136);  "roots" 
not  to  include  perishable  roots  such  as  sarsaparUia  (Coit  v.  Com.  Ins.  Co.  7  Johufi. 
886);  "skins"  nut  to  incluJe  fqrs  (A«torv.  Union  Ins.  C».  7  Cow.  202);  and  that 
ib  a  policy  upon  goods  out,  and  upon  their  proceeds  home,  ''proceeds"  includes  the 
same  goods  on  the  retuni  voyage  (Dow  v.  Whetten,  8  Wend.  160);  and  *' brick 
bmldings"  may  be  shown  to  include  bu.ldlngs,  the  partitions  separating  which  were 
of  wood,  filled  in  wi'h  brick  (Mead  v.  Kortli  western  Ijjs.  Co.  7  N.  Y.  630).  But,  on 
the  other  hand,  under  a  policy  on  taclde,  apparel^  "  boat.s,"  dkc.  it  is  not  admissible 
to  show  that  boats  slung  out<iide  tha  ship^s  quarter,  are  not  deemed  to  be  included 
(Blackett  v.  Ro^al  Exch.  Assurance  Co.  2  Cr.  <b  J.  244). 
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not  competent.^  In  no  case  is  nsafe  competent  to  vaiy  the  set* 
tied  rules  of  commeFcial  law,^  nor  ^e  meaning  of  words  which 
have  received  a  settled  judicial  interpretation.*^  Where  the  law 
is  unsettled,  the  construction  maj  be  determined  bj  the  usage, 
but  not  bj  the  opinion  of  witnesses/ 

A  general  usage  of  trade  may  be  judiciaUj  noticed.'  Other 
usages  must  be  proved:  and  it  is  better  to  be  prepared  with 
pome  evidence  even  of  a  general  usage.*  If  the  xmdb  is  that  of 
the  trade  of  the  insured,  me  insurers  are  presumed  to  have  known 
it.''  If  it  is  that  of  insurers,  knowledge  of  it  must  be  brought 
home  to  the  insured.^  Evidence  of  a  known  usage  of  trade  is  not 
objectionable  merely  because  it  shows  only  a  usage  in  the  particu- 
lar trade  in  question.'  The  local  usage  of  the  insurers  only,  which 
does  not  prevail  where  the  policy  was  executed,  nor  where  the 
insured  resided,  is  not  admissible,  to  countervail  the  local  usage 
of  the  place  where  the  policy  was  made.^*  A  general  usage  of 
trade  may  be  shown,  although  it  is  founded  on  the  laws  or 
edicts  of  the  government  of  the  place.  The  usage  may  be 
proved  by  parol,  and  its  effects  are  the  same,  whether  it  originated 
m  an  edict  or  in  instructions  given  by  a  government  to  its  offi- 
cefi.^  Usage  is  to  be  proved,  as  a  fact,  by  evidence  of  usage,  not 
by  the  opinion  of  the  witness  as  to  the  effect  or  meaning  of  IJie 
contract."  The  witness  must  be  conversant  with  the  particulu? 
business,  whether  that  of  insurance  or  of  another  trade,  the 
usage  of  which  is  sought  to  be  proved  as  controlling.^ 

15.  OxonersMp  or  iiuurable  interest,'] — Interest  need  not  be 
proved,  unless  put  in  issue."  It  cannot  be  proved  by  the  policy 
alone ;  ^  but  plaintiff  cannot  contradict  the  language  of  the 
policy  *•  or  of  his  application,*''  by  proving  a  different  interest 
irom  that  stated. 


'  Upon  this  dlidnctlon,  oearl  j  all  the  well^XMisldered  CMes»how«y«r  nmcb  apparcol 
oonfllot  they  inYolre,  arrsn^  thamselven  in  hannony. 

*  Randall  y.  Smith,  68  Me.  105,  a.  c.  18  Am.  R.  200,  and  caeea  oitad.     Omtra^  ' 
Falton  Ins.  Co.  y.  Milncr,  28  Ala.  428,  42t. 

*  Bargett  y.  Orient  Maiual  las.  Co.  8  Boaw.  885. 

*  Winthrop  y.  Union  Ins.  Co.  2  Wash.  C.  Ct.  7. 

*  Sleght  y.  Hartahorne,  2  Johna.  681. 

*  See  p.  297  of  this  yol. 

*  Xobie  y.  Kennoway,  2  Don^l.  618 ;   see  also  1  Abb.  N.  0.  470,  note.    Compare 
Ripley  y.  ^fitna  Ins.  Co.  80  N.  Y.  186. 

*  Hill  y.  Hibernia  Ins.  Co.  10  Hun,  26. 

*  Asror  y.   Union  Ina.  Co.  7  Cow.  202 ;   Thompson  y.  Sloan,  28  Wend.  70, 
Cownc,  J. 

^  Child  y.  Snn  Mntnal  Ins.  Co.  8  Sandf.  26. 

H  Livingston  y.  Maryland  Ins.  Co.  7  Cranch,  606,  689,  647. 

"  Steinbach  y.  La  Fayette  fire  Ina.  Co.  64  N.  Y.  90;  and  eee  StdBbaoh  T  Iniw 
Co.  13  WaU.  188. 

'*  Eyana  y.  Commerdal,  Aa  Ins.  Co.  6  B.  L  47»  68. 

"  Rose.  N.  P.  404. 

"  See  Clendining  y.  Chnrch,  8  CaL  141 ;  Rose.  N.  P.  404.  Compare  Hath  t  N.  T. 
Hnt.  Ins.  Co.  8  Boaw.  688. 

**  Jennings  y.  Chenango  Mnt.  Ina  Co.  2  Den.  72,  79. 

"  Birmingham  y.  Empire  Ids.  Co.  42  Barb.  467. 
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"WTiere  it  appears  upon  the  face  of  the  policy,  hj  a  fair  inter- 
pretation, that  there  was  an  intention  to  insare  the  owner  or 
owners,  then  extrinsic  evidence  may  be  riven  to  show  who  snch 
owner  is,  and  the  nature  and  extent  of  the  interest  covered.^  If 
the  name  of  the  one  for  whose  benefit  the  insurance  is  made  does 
not  appear  upon  the  face  of  the  policy,  or  if  the  designation  used 
is  applicable  to  several  persons,  or  so  imperfect  that  it  cannot  be 
understood  alone,  extrinsic  evidence  may  be  resorted  to,  to  ascer- 
tain the  meaning  of  the  contract,*  The  rules  allowing  oral  proof 
to  show  the  real  party  in  interest  •  are  now  freely  administered, 
BO  far  as  explainmg  the  instrument  is  concerned ;  ^  but  are  sub- 
ject to  important  uualification,  resulting  from  the  peculiar  nature 
of  insurance,  and  tne  usual  clauses  as  to  ownership  requiring  that 
the  real  interest  must  not  be  concealed.* 

Under  a  general  averment  of  interest  in  the  entire  subject  of 
insurance,  plaintiff  may  prove  his  particular  interest.' 

The  amount  and  absolute  or  contingent  character  of  the  in- 
terest  of  the  insured,  or  the  validity  of  his  title,  are  not  material, 
except  on  the  question  of  fraud  or  of  wager  policy,  or  amount  of 
loss."^ 

16.  Mode  of  proving  ownership^ — ^Evidence  of  possession 
and  acts  of  ownership  is  prima  facie  evidence  of  title.* 

Property  in  a  ship  may  be  proved  by  parol  evidenoe  of  the 
possession,  unless  disproved  by  the  production  of  the  written 
aocuments  of  the  ship  under  the  register  acts.*  Property  in 
goods  may  be  shown  by  evidence  that  plaintifl  bought  ana  paid  for 
them  ;  ^*  or  by  producing  a  bill  of  laoing,  stating  the  property  to 
belong  to  plaintiff ,^^  or  directing  delivery  to  him,^the  captain 


'  Head  Y.  Mercantile  Mat  Ins.  Co.  67  Barb.  519 ;  Catlett  y.  Pacific  Ins.  Co.  1  Wend 
681 ;  Foster  y.  United  States  Ins.  Co.  11  Pick.  S5 ;  Bidwell  y.  Northwestern  Ins.  Co. 
S4  N.  Y.  802. 

*  Clinton  y.  Hope  InsL  Co.  45  N.  T.  454,  affiTg  61  Barb.  647 ;  Tomer  y.  Barrowa» 
8  Wend.  144,  affi'i;  6  Id.  641 ;  explaiDcd  by  Barrows  y.  Tomer,  24  Wend.  276. 

*  Page  208  of  this  yd. 

^  Pitney  y.  Gleno's  Falls  Ins.  Co.  66  N.  T.  6. 

*  See,  ioT  instance,  Solms  y.  Rutger's  Fire  Ins.  Co.  4  Abb.  Ct  App.  Dec.  279. 
'  Murray  y.  Columbian  Ins.  Co.  11  Johns.  802. 

V  See  May  on  In^  82,  g  83  ;  105,  §  109. 

*  Thoiias  y.  Foyle,  6  fisp.  88  (of  a  ship);  Baatol,  C.  J.,  Franklin  Fire  Ins.  Co.  y. 
CIdcago  Ice  Co.  86  Md  102,  s.  c.  11  Am.  R.  469  (of  a  boUdIng);  Boso.  N.  P.  406  (of 
goods). 

*  And  soch  parol  eyideoce  of  ownership,  arising  from  possession  at  a  particniar 
period,  is  not  disproyed  by  showing  a  prior  resrister  in  the  name  of  anotner  and  a 
sabseqneiit  register  to  the  same  person.  Rooertnon  y.  FrMioh,  4  Bast,  180,  186. 
Compare  Sharp  y.  United  los.  Co.  14  Johns.  201 ;  Leonard  y.  Hontington,  16  li. 
298. 

*<»  Storm  y.  Atlantic  Mutual  Ins.  Co.  88  Sopr.  Ct  (6  J.  (fc  8.)  2ai.  Compare  Frank- 
lin Fire  Ins.  Co.  y.  Vaoghan,  92  U.  S.  (2  Otto),  616.  Where,  to  proye  property  in  a 
cargo  by  porcbase  beyond  seas,  the  plaintiff  produced  a  bill  of  parcels  of  one  G.,  ift 
Petersburg,  with  hi  J  receipt  to  it,  and  proved  his  hand*  Len^  C.  J.,  admitted  it  aa  eyi- 
dance  against  the  insorers.    Rus^l  y.  Boheme,  2  Str.  1127 ;  Bosa  N.  P.  406^ 

"  Maryland  In^  Co.  y.  Roden,  6  Cranch,  SaS. 

"  BoaC  IT.  P.  4^6. 
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proving  that  he  received  the  ffoods  under  it.*    And  where  the 

foods  are  made  deliverable  to  the  consignor,  the  bill  indorsed  by 
im,  either  specially  or  in  blank,  is  evidence  of  interest  in  the  in- 
dorsee or  holder ;  ^  but  such  evidence  is  prima  facie  only,  and 
not  conclusive.*  The  word  "consigned"  implies  agency,  not 
ownership  in  the  consignees.^  In  marine  insurance,  a  common 
mode  of  proof  is  to  caff  the  captain  or  master,  who  will  prove 
that  he  was  appointed  and  employed  by  the  parties  in  whom  the 
interest  is  averred ;  and  thougn  it  should  appear,  on  cross-exam- 
ination, that  the  plaintiff  claims  under  a  bill  of  sale,  it  is  not,  on 
that  accoimt,  necessarv  for  him  to  produce  the  bill  or  the  ship's 
register,  unless  snch  further  evidence  should  be  rendered  neces* 
sary  in  sxipport  of  \\x^  jprivna  fade  proof  of  ownership,  in  conse- 
quence 01  proof  to  the  contrary.*  Where  interest  is  m  one  who 
was  never  m  possession,  it  may  De  proved  by  showing  the  owner- 
ship of  the  persons  under  whom  lie  claims,  and  the  derivative 
title  from  them,  such  as  a  bill  of  sale.' 

The  mere  fact  that  a  third  person  was  in  possession  does  not 
render  his  declarations  that  he  was  owner  admissible  against 
plaintiff.' 

17.  The  perUJ] — Insurers  are  presumed  to  be  acquainted  with 
the  customs  of  the  place  where  they  transact  their  business,  as 
well  as  with  the  usages  of  the  trade  to  which  their  contract  re- 
lates ;  *  but  not  necessarily  with  all  the  intelligence  contained  in 
the  papers  taken  at  their  office;  although  the  general  presumption 
is,  that  the  agents  of  a  marine  office  will  examine  with  some  care 
those  items  of  marine  intelligence  which  are  expressly  designed 
speedily  to  diffuse  information  upon  a  subject  so  immediately  in- 
teresting to  them,  especially  in  relation  to  vessels  belonging  to 
their  own  port.'  To  aid  in  the  construction  of  the  policy,  it  is 
competent  to  show  that  the  defendants  had  insured  the  property 
for  several  years,  and  knew  the  uses  to  which  it  was  applied,  and 
generally  the  nature  and  extent  of  the  risk ;  ^^  but  such  evidence 
cannot  vary  explicit  language  in  the  policy." 

18.  Zo88.'] — The  burd4n  of  proving  a  loss  from  a  cause,  and 
to  an  amount  for  which  the  insurers  are  liable,  is  upon  the  in- 


^  BT Andrew  y.  Bell,  1  Esp.  878. 
'  Lickbarrow  r.  Maaon,  2  T.  R.  71. 

»  Rose.  N.  P.  406 ;  Maryland  Ins.  Co.  y.  Ruden,  6  Cranch,  888 ;  Blagv  v.  Fhcenix 
Ins.  Co.  8  Wash.  C.  Ct  6. 

*  Kolker  v.  Great  Western  Ins,  Co.  4  Abb.  Ct.  App,  Dec.  76. 

*  Rose  N.  P.  406,  citing  Robertson  v.  French,  4  East,  136. 

*  Rose.  N.  P.  405. 

*  Eureka  Ins.  Co.  y.  Robinson,  66  Penn.  St.  266,  266. 

*  Hartshorne  y.  Union  Mut.  Ins.  Co.  86  N.  Y.  172,  afffg  6  Bosw.  688 ;  paragraph 
14,  above. 

»  Green  y.  Merchants'  Ins.  Co.  10  Pick.  4rv6. 

"  Mayor,  Ac.  of  N.  Y.  v.  Exchange  Fire  Ins.  Co.  8  Abb.  Ct.  App.  Dec  261,  affi'g 
9  Bosw.  424,  knd  9  Abb.  Pr.  248,  note. 

"  Pindar  y.  Resolute  Fire  Ins.  Co.  47  N.  Y.  114 ;  but  compare  86  K.  Y.  648. 
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snred.^  The  preliminary  proofs,  being  ex  parte,  are  not  compe- 
tent on  this  qnestion,'  unless  connected  witn  an  admission  on  the 
part  of  the  insurers.'  The  opinion  of  a  witness  to  the  effect  that 
a  loss  has  occurred  of  a  nature  and  extent  entitling  the  plaintiff 
to  recover,  is  not  competent ;  *  but  to  explain  obscure  causes  of 
injury,  evidence  of  similar  injuries  to  other  property  similarly 
situated  may  be  relevant.'^ 

19.  Vaitie;  Damage.'] — In  addition  to  general  rules  as  to  prov- 
ing value  and  damage,  elsewhere  stated,  it  should  be  observed 
that  the  invoice,  or  bill  of  parcels  showing  the  cost,  are  compe- 
tent prima  facie  evidence  of  value ;  •  and  its  correspondence  with 
the  books  of  the  party  producing  it  need  not  be  sliown.'  Price 
or  value  of  similar  property  is  not  competent  without  evidence  of 
identity  in  quality  or  value.* 

The  valuation  in  a  valued  marine  policy  is  conclusive'  on  the 
insurers,  if  there  was  a  total  loss,  and  no  fraud,  imposition,^^  or  ac- 
cidental overrating.^^  Ilence  plaintiff  need  not  prove  value.^  On 
a  partial  loss,  or  on  an  open  policy,  he  must."  A  provisional 
valuation  in  a  preliminary  agreement  is  not  conclusive.^* 

20.  Preliminary  pronfif.'] — If  jpreliminary  proofs  of  loss  are 
required  by  the  contract,  plaintin  must  prove  substantial  and 
timely  compliance,^*  or  waiver  by  the  insurers.  Statements  or  acts 
by  the  insurers,  justly  leading  the  insured  to  rest  on  his  proofs  as 
a  compliance  with  the  condition,  or  even  silence  when  they  are 
delivered,  coupled  with  plain  assertion  of  a  distinct  objection,  or 
a  mere  general  denial  of  liabilitv,  are  evidence  of  waiver  of  other 
objections  which  might  have  been  remedied.    Where  the  pre- 


<  Cory  Y.  Boylston  Fire  &  Marioe  Ins.  Co.  107  Ma««.  140,  s.  o.  9  Am.  R.  14,  And 
cams  cited.  And  see  Ogden  y.  N.  T.  Mutaal  Ins.  Co,  4  Bosw.  447 ;  85  N.  Y.  418. 
What  is  necessary  to  prove  a  total  loss  of  machinery  and  other  cargo,  see  los.  Co.  y. 
FogartY,  19  Waif.  640,  and  cases  cited. 

>  Citizens'  Fire  Ins.  Sacority  <fc  Loan  Co.  y.  Doll,  85  Md.  89,  s.  c.  6  Am.  R.  860; 
Tonkers  <fc  N.  Y.  Fire  Ins.  Co.  y.  Hoffman  Fire  Ins.  Co.  6  Bobt.  816. 

»  Insurance  Co.  y.  Newton,  22  Wall  82. 

^  Rider  y.  Ocean  Ins.  Co.  20  Pick.  259,  262. 

*  Bradford  y.  Boylston  Fire  A  Marine  Ins.  Co.  11  Pick.  162. 

*  Graham  v.  PennsylYania  Ins.  Co.  2  Wash.  C.  Ct.  113.  Contra,  De  Groot  y. 
Fnlton  Fire  Ins.  Co.  4  Robt  504 ;  Wolf  y.  Nat.  Marine  and  Fire  Ins.  Co.  20  La.  Ann. 
583. 

^  Graham  y.  Penn.  Ins.  Co.  (above).  Compare  Insurance  Co.  y.  Weide,  9  WalL 
677. 

'  De  Gfoot  Y.  Folton  Fire  Ins.  Co.  4  Robt.  604. 

*  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch.  206,  220. 

*^  Kane  v.  Commercial  Ins.  Co.  8  Johns.  229 ;  Whitney  y.  American  Ins.  Co.  8 
Cow.  210. 

"  Watson  Y.  Ins.  Co.  of  North  America,  8  Wash.  C.  Ct.  1.  If  the  valnation  is  by 
weight,  d^c,  the  standard  of  the  place  where  the  insurance  was  effected  will  be  pre- 
sumed  intended.    Grade  y.  Bowne,  2  CaL  80. 

"  Sturm  Y.  Atlantic  Mutual  Ins.  Co.  88  Super.  Ct.  (6  J.  <fc  S.)  281,  303,  affi'd  68  Nl 
T.  77 ;  Delano  y.  Am.  Ins.  Co.  42  Barb.  142. 

»  Rose  N.  P.  426. 

'^  Fabbri  y.  Merchants'  Mot.  Ins.  Co.  6  Lans.  446. 
.   ^  Bliss  on  life  Ins.  435,  §  257»  <fcc. ;  May  on  Ins.  564,  g  460,  <fec 
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liminaiy  proofs  are  in  defendant's  possession,  and  not  produced 
by  them,  evidence  that  they  were  made  in  presence  of  defend- 
ant's agent,  by  filling  a  blank  furnished  by  them,  and  were  re- 
ceived without  objection,  is  enough  to  go  to  the  jury,  without 
{>roof  of  contents.^  Kotice  of  loss  is  not  equivalent  to  proof  of 
068 ;  ^  and  silence  on  its  receipt  is  not  a  waiver.'  Slight  evidence 
that  the  certifying  magistrate  was  the  nearest  one  is  enou^h.^ 
Evidence  that  the  nearest  magistrate,  &c.,  on  a  proper  application 
by  the  insured,  refused  to  give  a  certificate  such  as  the  policy  stipu- 
lated for,  is  not  sufficient  to  dispense  with  the  requirement,  in  the 
absence  of  any  evidence  of  interference  or  waiver  by  defendants.^ 
The  preliminary  proofs,  duly  furnished,  are  admissible ;  but 
are  not  competent  evidence  in  favor  of  plaintiff  of  the  facts 
therein  statea.*  Thejr  are  competent  evidence  in  favor  of  the  in 
sured,  and  a^nst  plaintiff,  as  Lis  admissions  of  the  facts  repre 
sented  therem.''  They  are  not,  however,  conclusive ;  *  but  tney 
are  generally  sufficient  against  the  insured,  unless  it  be  shown 
that  the  representations  were  made  under  a  misapprehension  of 
the  facts,  or  in  ignorance  of  material  information  subseouently 
had.*  And  even  then  the  insured  will  not  be  allowed  on  tne  trial 
to  show  that  the  facts  were  different  from  those  stated,  if  the  in- 
surers have  been  prejudiced  in  their  defense  by  relying  on  the 
statements  contained  m  the  proofs.  In  these  cases  tne  question 
is  one  of  equitable  estoppel.^  A  statement  which  was  not  called 
for  by  the  contract  may  be  corrected  by  evidence  of  mistake, 
without  giving  notice  to  the  insurers  before  the  trial** 

21.  Notice  to  company  J] — Duly  mailing  notice  or  proofs  of 
loss,  is  evidence  for  the  jury,**  but  not  conclusive  evidence,**  that 


^  Life  IntiirMoe  Co.  y.  Fraocisco,  \*J  Wall  67!^;  Hinoken  t.  Mnt  BeaefltUlb 
iBa  C(\  50  N.  Y.  ft07,affi'flr  6  Lana.  21. 

«  O'Reilly  v.  Guardian  Mut.  Life  Ins.  Co.  60  N.  T.  169. 
•Id. 

*  May  on  Life  Ins.  R71.  §  466. 

"  Johneon  v.  PhoBniz  Ina.  Co.  112  Mass.  49.  a.  o.  17  An^  R.  6B ;  Brown  r.  Mayor 
of  N.  Y.  68  N.  Y.  289. 

*I9^ewlon  T.  Mnt.  Benefit  Life  Ina.  Co.  2  Dill.  164;  paragraph  18  (abore); 
Howard  y.  City  Fire  Ina.  Co.  4  Den.  5o2.  Conira,  Jones  v.  Meobanies'  Fire  Ina.  Co. 
S6  N.  J.  (1  YrooraX  29,  8.  o.  18  Am.  R.  406. 

^  But  a  separate  narrative,  such  as  a  newspaper  slip,  submitted  with  the  proofl^ 
Vnt  notsworn  to,  nor  neoeasary  as  a  pari  of  them,  ha  not  admissible  in  fityor  of  the  in- 
surers.   Clieff  y.  Mut  Ben.  Ins.  Co.  99  Mass.  817. 

*  A  statement  in  the  proof  of  lose  that  the  premises  were  yaoant  at  the  time  of  the 
fire,  is  not  conclusiye  to  prevent  the  insured  from  proviD|p  the  oircumstances  of  ya- 
eanoy,  so  as  to  show  that  it  was  not  within  the  terms  of  the  policy.  Commins  y. 
Agricultural  Ins.  Co.  67  N.  Y.  260,  rev'g  6  Hun,  664. 

*  Insur.  Co.  y.  NewtoD»  22  Wall  82. 

^  Campbell  v.  Charter  Oak  Ins.  Co.  10  Allen,  218 ;  Irving  y.  Excelsior  tns.  Co.  t 
Bosw.  607,  as  explained  in  22  Wall  86.  Compare,  however,  McMaster  y.  Ins.  Co.  of 
K.  Am.  66  N.  Y.  222,  affi'g  64  Barb.  686;  Parmelee  v.  Hoffinan  Fire  Ins.  Co.  64  H, 
Y.  198. 

"  Connecticut  Mut  Life  Ins.  Co.  y.  Schwenk.  94  U.  S.  (4  Otto).  698. 

>*  Eillips  V.  Putnam  Fire  Ins.  Co.  28*  Wis.  472,  8:  o.  9  Am.  R.  606. 

"  Plath  y.  Minnesota  Farcaerfl*  Mutual  Fine  In*  Asttociatioa,  28  Minn.  4^^  a.  a 
28  Am.  R.  697. 
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the  company  received  them  in  duo  eonrse  of  malL  Evidence  of 
notice  to  one  who  was  not  the  proper  agent  to  receive  it,  may  be 
aided  by  evidence  that  the  company  acted  on  it,  and  will  sustain 
an  inference  of  waiver.* 

22.  Waiver  of  conditions  or  fbff^oiiure.'] — Waiver  of  a  condi- 
tion prior  to'  or  contemporaneons'  with  the  execution  of  the 
writing  containing  the  condition  cannot  be  proved  by  parol.  A 
waiver  subsequent  to  the  policy  may  be  sliown  by  parol,  notwith- 
standing the  policy  expressly  requires  a  writing.*  To  prove  a 
waiver  of  a  condition,  the  evidence  must  justify  the  inference  of 
an  agreement  founded  on  a  valuable  consideration ;  or  the  act  re- 
lied on  must  be  such  as  to  estop  the  insurer  from  insisting  on  per- 
formance of  the  contract  or  forfeiture  of  the  condition.^  If  the 
forfeiture  was  not  absolute,  but  optional,  there  must  be  evidence 
that  the  option  was  manifested.^  jBven  after  forfeiture,  a  waiver, 
and  the  revival  of  the  policy,  may  be  shown  bv  any  act  from 
which  the  consent  of  the  underwriters  may  be  inferred.' 

A  general  agent  has  power  to  waive  most  forfeitures ;  a  local 
agent  or  clerk  has  not.^  The  charter  and  by-laws  are  admissible 
in  evidence  against  the  insured  to  show  who  are  competent  to 
waive  a  f orfeiture.'  Where  facts  tending  to  show  waiver  are  in 
evidence,  the  question  of  waiver  is  a  conclusion,  and  a  witness 
should  not  be  allowed  to  express  his  opinion  on  it,  or  be  asked 
generally  whether  there  was  a  waiver.** 

23.  Adjustment'] — An  adjustment  of  loss,  if  made  by  the  in- 
surer, with  knowledge  of  all  the  facts,  is  conclusive  on  him;** 
otherwise,  if  he  show  that  it  was  made  on  the  misrepresentation 
(whether  intentional  or  not)  of  the  insured.*'    In  a  case  of  con- 


1  InUnd  InA.  Co.  ▼.  Stanfler,  9  Cas(>y,  397,  40$ ;  amd  see  KendftU  t.  Uoll«Qd  Pnr^ 
•base  laa.  Co.  2  Hapm.  Ct.  (T.  ^  C.)  876.  Ajb  to  what  amounts  to  notice  to  the  com* 
pany,  see  Thomas  v.  Bailders"  Mat.  Fire  Ins.  Co.  SO  Am.  R.  817,  822,  note. 

^  Hartford  Fire  Ins.  Co.  v.  Davenport,  Mich.  S.  Ct  Oct  1S77,  Cent  L.  J. 

*  Lamatt  ▼.  Hudson  River  Ins.  Co.  17  N.  Y.  199,  note. 

«  CarroU  v.  Charter  Oak  Ins.  Co.  Abb.  Ct  App.  Dec.  816,  sffi*^  40  Barb.  292 ;  In- 
snrance  Co.  t.  Norton,  96  U.  S.  (6  Otto),  2."^;  ana  see  Bodine  v.  Exchange  Fire  ios. 
Co.  ftl  N.  T.  117.  For  oooflictinff  cases  on  waiver  of  clauses  as  to  consent  to  other 
insurance,  see  Gilbert  y.  Phoenix  Ins.  Co.  86  Birb.  872 ;  Couch  v.  City  Fire  Ins.  Co. 
of  Hartford,  88  Conn.  181,  s.  o^  9  Am.  R.  875;  Goodall  y.  New  Eni;.  Mut  Firo  Ins. 
Co.  6  Foster  (N.  H.),  169,  189;  Barrett  v.  Union  Mat  Fire  Ins.  Co.  7  Cush.  175. 180; 
Union  Mut  Ins.  Co.  v.  Wilkinson,  18  Wall  (U.  S.)  222;  1  Greenl.  £v.  13  ed.  »26, 
§  281;  Thomas y.  Builders'  Mutual  Fire  Ins.  Co.  119  Mass.  121,  s  o.  20  Am.  U.  817; 
Lindley  v.  Union  Farmers'  Mutual  Fire  Ins.  Co.  65  Me.  868,  s.  o.  20  Am.  R.  701. 

*  Ripley  v.  ^Etna  Ins.  Co.  80  N.  Y.  186,  rev*g  29  Barb.  552;  Leslie  v.  Knickeiv 
bocker  life  Ins.  Co.  68  N.  T.  27;  affi'g  2  Hun,  616,  s.  c.  6  Supm.  Ct.  193 ;  Insaronoe 
Co.  y.  Eggleston,  96  U.  S.  (6  Otto),  672  ;  Beatty  y.  Lycomlns;  Co.  Mut.  Ins.  Co.  66 
Peon.  9,  8.  a  6  Am.  R.  818;  Insurance  Co.  y.  Wolff,  95  U.  S.  (5  Otto),  826. 

*  Mut  Life  Ins.  Co.  y.  French.  80  Ohio  St.  240. 

^  Shearman  y.  Niagara  Falls  Ins.  Co.  46  N.  Y.  826,  affl*g  2  Sweeny,  470. 

*  Para^aph  6, 

*  Koli^erB  y.  Guardian  lifts  Ins.  Co.  9  Abb.  Pr.  N.  8.  91,  a.  o.  58  Barb.  1S5»  2 
Lans.  480. 

"  Adams  y.  Greenwich  Ins.  Co.  4  L.  4(  £q.  R.  291. 

"  Dow  y.  Smith,  1  Cal  82. 

»  Faugier  v.  HaUeU,  2  Johns.  Caa.  288 ;  Rose  N.  P.  425. 
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tribnting  policies,  an  adjustment  by  an  expert  may  be  submitted 
to  the  jury,  not  as  evidence  of  the  facts  stated  therein,  nor  as  ob- 
li^tory,  but  to  assist  the  jury  in  calculating  the  amount  of  lia- 
buity  upon  the  several  hypotheses  of  fact  mentioned  in  the  ad- 
justment, if  they  find  either  hypothesis  correct.^ 

24.  Declarations  and  admiaaioixa  of  officers  and  aqenU.'] — In 
addition  to  what  has  been  already  said  on  this  point,'  it  may  be 
useful  to  add  that  evidence  of  admissions  or  declarations  of  a  dis- 
tinct fact,  made  by  the  president  or  other  proper  officer  having 
power  to  settle  and  adjust  claims,  when  the  matter  was  presented 
to  him  for  settlement,  is  competent  against  the  company.*  Other- 
wise, if  the  admission  was  not  a  part  of  the  res  gestm  ox  the  actusd 
dealing  of  the  officer  or  agent  with  the  subject.*  Evidence  of  the 
agent's  declarations  of  his  opinion,  based  upon  past  occurences, 
is  not  to  be  received  as  an  admission  of  his  principals,  especially 
when  the  agent  was  not  a  party  to  the  occurrences ;"  and  it  is  to 
be  excluded  even  where  the  agent  had  been  deputed  to  examine 
the  question  of  liability  of  the  principal.*  An  admission  is  to  be 
taken,  as  an  entirety,  of  the  fact  which  makes  for  the  one  side, 
with  the  qualifications  which  limit,  modify  or  destroy  its  efiect, 
on  the  other.'' 

25.  Defenses.'] — Special  matters  of  defense,  including  false 
warranty  and  representations,  and  concealment,  must  be  pleaded 
or  cannot  be  proved,*  and  the  burden  is  on  defendants  to  prove 
them.* 

26.  —  false  representations.'] — The  burden  is  on  defendants  to 
show  the  untruthfulness  of  representations,  and  either  their  ma- 
teriality,'* or  actual  fraudulent  design  and  deceit  thereby.  The 
materiality  of  a  representation  is  to  be  presumed  from  the  fact  of 
its  having  been  made  in  answer  to  a  specific  question.^ 

27.  — false  warranty.] — A  warranty  or  condition  not  in  the 


^  Home  Ins.  Co.  v.  Baltimore  Warehouae  Co.  98  U.  a  (3  Ott3),  527,  a.  c.  16  Am. 
Law  Keic.  162,  169. 
'  Page  44  of  this  vol. 

*  Northrop  v.  Misa.  Valley  Tna.  Co.  47  Mo.  486,  a.  c.  4  Am.  R.  837.  So  Tidd  even 
of  a  general  promiae  to  pay,  if  the  other  companiea  did. 

«  Baptist  Church  v.  Brooklyn  Fire  Ina.  Co.  28  N.  Y.  158,  affi'g  28  How.  Pr.  448. 

*  Packet  Co.  v.  Clough,  20  Wall.  628. 

*  Inanrance  Co.  v.  Mahone,  21  WalL  157. 

^  Inanrance  Co.  y.  Newton,  22  WalL  82.  Thns,  where  proofs  of  death  showed 
that  the  death  waa  by  aaicide,  the  companj'a  admiisaion  that  the  proofa  were  aaffi- 
dent  in  form,  conpled  with  the  objection  at  the  aame  time  that  they  were  not  liable 
for  anicido,  are  to  be  taken  together,  and  only  admit  death  in  a  mode  not  rendering 
them  liable. 

^  Marine  Ina.  Co.  of  Alexandria  t.  Hodgaon,  6  Cranch,  206 ;  Northrup  v.  M1b& 
Valley  Ina.  Co.  47  Mo.  485,  a.  o.  4  Am.  R.  887. 

*  Piedmont  <b  Arlington  Life  Inanrance  Co.  T.  Ewinff,  92  U.  S.  (2  Otto),  877; 
Trenton  Ina.  Co.  v.  Johnaon,  24  N.  J.  L.  (4  Zab.)  576;  Elkm  v.  Janaon,  18  M.  A  W. 
655 ;  Ina.  Co  y.  Folaom,  18  Wall.  252. 

*<»  May  on  Ina.  198,  §  188  ;  K.  Y.  life  Ina.  Co.  y.  Graham,  2  Buy.  (Ey.)  506. 
"  3iay  on  Ina.  194,  §§  185,  186. 
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policy  cannot  be  proved  by  parol.*    A  varianco  between  an  alle- 

fation  of  false  warranty  and  its  proof,  if  not  substantial,  will  be 
isregarded.*    Neither  materiality  of  the  warranty,  fraudulent 
intent,  nor  that  the  insurer  acted  on  it,  need  be  shown.* 

28.  —  concealment.'] — The  applfcation  is  not  evidence,  as  that 
plaintiff  did  not  communicate  all  he  knew  on  subjects  not 
referred  to  in  it.*  But  slight  evidence  of  non-communication 
is  enough,  in  the  first  instance.'  Knowledge  by  the  concealer 
is  essential;  but  for  this   purpose  an  insurer  is  conclusively 

E resumed  to  know  what  a  man  of  ordinary  intelligence  ought  to 
now;*  and  what  his  agent  at  the  time  knew.''  The  jury  may 
also  infer  knowledge  as  a  matter  of  fact,  from  probabilities,  sucn 
as  the  situation  of  the  person  and  the  character  of  the  fact.* 

The  insurers  are  presumed  to  be  skilled  in  their  business,  and 
to  know  (and  therefore  need  no  communication  of)  those  general 
facts,  geographical,  political,  and  others,  which  are  open  to  the 
public,  ana  may  be  known  to  all  who  are  interested  to  inquire.* 
A  newspaper  taken  by  them  is  competent  as  raising  an  inference 
that  they  nad  knowledge  of  information,  affecting  the  business, 
contained  in  it.** 

29.  —  materiality  to  the  risk."] — On  the  question  whether  a 
fact,  representation  or  concealment  was  material  to  the  risk,  if  it 
be  on  a  point  of  common  experience,  not  requiring  special  knowl- 
edge* — as,  for  instance,  whether  a  change  in  the  occupation  of  a 
dwelling  altered  the  risk — the  opinions  of  witnesses  are  not  com- 
petent." If  it  be  a  matter  requiring  special  knowledge  or  skill, 
the  opinions  of  skilled  witnesses  are  competent.^  But  in  either 
class  of  cases  the  actual  usage  of  insurance  companies  generally, 
to  charge  a  greater  or  less  rate  (as  distinguished  from  a  custom  of 
the  particular  company  not  shown  to  have  been  communicated  to 
the  msured),  is  competent,^  and  may  be  proved  by  the  testimony 
of  experts  in  insurance,^^  stating  the  us^^ge  as  a  lact,^  as  distin- 
guished from  stating  what  would  or  would  not  be  considered  an 
insurable  subject  or  a  greater  or  less  risk.**    For  the  purpose  of 

*  Alston  ▼.  MechaDics'  Mat.  Ins.  Co.  4  Hill,  829,  and  cases  cited. 

*  McComber  v.  Granite  Ins.  Co.  16  N.  Y.  496. 

*  Brennan  y.  Sectiritv  Life  Ins.  Co.  4  Daly,  296. 

*  Ins.  Co.  V.  Folsom,  '8  Blatchl  170;  9  Id.  20:i;  18  Wall.  262. 

*  Elkin  V.  Janson,  13  Mecs.  <fe  W.  666,  663;  Steph.  Dig.  Ev.  lOO. 
•Mayonlns.  211,  §202. 

'Id. 

•Id.  218,8  202. 

*  May  on  Ins.  217,  §  207  :  De  Longnemere  r.  N.  Y.  Fire  Ins.  Co.  10  Johns.  120. 
»•  Green  v.  Merchants'  Ins.  Co.  10  Pick.  402. 

1^  Lnce  v.  Dorchester  Mut.  Fire  Ins.  Co.  106  Mass.  297,  a.  c.  7  Am.  R.  622 ;  Hart- 
Ibrd  Protectiye  Ins.  Co.  v.  llarmer,  2  Ohio  St.  462. 
1*  See  Leitch  y.  Atlantic  Mat.  Ins.  Co.  66  N.  Y.  100. 
"  Luce  y.  Dorchester  Mut.  Fire  Ins.  Co.  106  Mass.  297,  s.  o.  7  Am.  R.  622. 
"  Id. ;  Hobby  y.  Dana,  17  Barb.  111. 
"  Luce  y.  Dorchester  Ins.  Co.  (aboye). 
>*  Jiawls  y.  American  Mot  Liie  Ins.  Co.  27  N.  Y.  282,  affi'g  86  Barb.  867;  Jafier. 
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deftennining  the  question  of  materiality,  it  is  not  competent  to 
ask  a  witness,  even  one  who  acted  in  the  transaction,  whether  he 
considered  the  fact  material ;  or  whether  he  wonld  have  taken 
the  risk  had  he  known  the  fact ;  or  what  inflnenoe  the  fact  would 
have  on  the  mind  of  an  insurer.^  But  one  to  whom  a  material 
representation  was  made  may  be  asked  what  effect  it  actually  had 
on  his  mind  in  the  transaction.' 

To  qualify  a  witness  to  express  opinion,  it  is  not  enough  that 
he  is  conversant  with  insurance  business  in  general ;  but  he  should 
be  shown  to  have  special  knowledge  upon  the  particular  topic  in 
question." 

Testimony  given  by  experts,  and  especially  by  insurers,  when 
necessary  on  the  question  of  materiality,  because  without  it  the 
fact  is  not  sufficiently  obvious  to  sustain  a  decision,  is  to  be 
treated  like  the  testimony  of  credible  witnesses  upon  any  other 
fact ;  and  is  controlling  if  there  is  no  conflict.  It  is  only  where 
there  is  a  difference  oi  opinion  that  the  question  is  one  for  the 
jury.* 

30.  —  over^aZtuitton,'] — Evidence  of  over-valuation  in  the  pol- 
icy,' or  in  the  proofs  of  loss,'  without  evidence  of  bad  faith,  does 
not  bar  the  action.''  Evidence  that  other  dealers  in  the  same 
trade  and  place  usually  had  a  much  less  stock,  is  not  competent 
evidence  of  over-statement  or  valuation.®  The  usual  proportion 
of  stock  to  annual  sales  may  be  proved,  for  the  purpose  of  rais- 
ing an  inference,  by  comparison  with  the  annual  sales  of  the  in- 
sured, that  his  statement  of  amount  of  stock  was  grossly  exag- 
gerated.* This  should  be  proved  by  merchants  of  the  same  trade 
and  place  ;^^  those  of  other  places,  different  in  size  and  business 
usages,  are  not  competent  on  the  point.*^ 

31.  Charge  of  Crirjif.'] — ^Where  the  issue  requires  the  def end- 


eon  In0.  Co.  y.  Gotheal.  7  Wend.  72.    Compare  Kern  v.  Sooth  St.  Louis  Hut  Im. 
Co.  40  Mo.  19,  26;  Schenck  y.  Mercer  Co.  Ins.  Co.  24  N.  J.  L.  (4  Zabr.)  447,  4fil. 

1  JefTereon  Ins.  Co.  y.  Cotheal  (above) ;  Bawls  y.  Am.  Mut.  Life  Ind.  Co.  (above) ; 
Walsh  y.  ^tna  Life  Ins.  Co.  80  Iowa,  138,  s.  o.  6  Am.  K.  6<^4 ;  and  see  Atlantic  Dock 
Co.  y.  Libby,  45  N.  Y.  499.  Chnira,  Ha^es  y.  New  £nglaD<l,.<&c.  Ins.  Co.  2  Curt 
C.  Ct.  229 ;  Roberts  y.  Continental  In<».  Co.  8  Law  A  Eq.  B.  767 ;  Hartman  v.  Key- 
stone Ins.  Co.  9  Ilarr.  (Penn.)466, 478.    Compare,  on  this  subicct,  6  Am.  L.  Rev.  281. 

*  Yalton  y.  National  Loan  Fund  Assurance  Society,  4  Abb.  Ct.  App.  Dec  437, 

rev'jc  l*?  Abb.  Pr.  268. 

s  Schmidt  y.  Peoria  Marine  Ins.  Co.  41  UL  296,  299 ;  Nelson  v.  Bvaa  Mat.  Ins.  Co. 
71  N.  Y.  463,  afflV  40  Snper.  a.  (J.  A  S.)  417. 

*  Leitch  y.  Atlantic  Mut  Ins.  Co.  66  N.  Y.  100. 

»  Huth  y.  New  York  Mutual  Ins.  Co.  8  Bosw.  638. 

*  Owens  y.  Holland  Purchase  Ins.  Co.  66  N.  Y.  666,  affi*g  1  Supm.  Ct.  (T.  A  0.) 
286. 

'  Franklin  Fire  Ins.  Co.  y.  VnujfbaB,  92  XT.  S.  (2  Otto),  616. 
«  PhcBnix  Fire  Ins.  Co.  y.  Philip,  18  Wend.  81;  Towosend  y.  Merchants'  Ina.  Co. 
86  Snper.  Ct  (4  J.  <b  S.)  172. 

Mns.  Co.  y.  Weide,  11  WaU.  440. 

"  Id. 

"  Jones  y.  Mechanics'  Fire  Ins.  Co.  86  N.  J.  (7  Yroom),  29.  a.  c.  18  Am.  K  40S. 
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ant  to  establisli  a  charge  of  crime, — Buch  m  arson,  in  bnminff  the 
thing  insured;  or  perjnry,  in  swearing  to  false  preliminary 
proofs, — ^the  rule  followed  by  the  greater  nnmbcr  oi  American 
anthorities  is  that  proof  beyond  a  reasonable  donbt,  such  as  is  ro- 
qnired  in  criminal  cases,  is  not  necessary.*  Whether  a  mere  pre- 
ponderance of  evidence  is  enongh,^— or  whether  the  jnry  should 
DO  instructed  to  consider  the  gravity  of  the  charge,  and  the  legal 
presumption  of  innocence,*  and  that  the  legal  evidence  must  do 
such  as  taken  together  clearly  satisfies  them,^ — ^is  still  disputed.^ 


'  So  held  in  Kentucky,  (^tna  Ins.  Co.  y.  Johnson,  11  Bush.  687,  b.  o.  21  Am.  R. 
228);  Loumana,  (HofiVnan  y.  Westeni  Mar.  dt  F.  Ins.  Co.  1  La.  Ann.  216,  219; 
Wightman  y.  The  Same,  8  Rob.  La.  442) ;  Mastaehwiefis,  (Schmidt  y.  N.  Y.  Union 
Mut  F.  Ins.  Co.  1  Gray,  529,  534);  i/MM>urf.  (Rothschild  y.  Am.  Cent  Ins.  Co.  62  Mo. 
8')6;  MarshaU  y.  Thames  Fire  Ins.  Co.  4S  Jd.  586);  Wiseomin,  (Wasiiington  Union 
Ins.  C<».  y.  Wilson,  7  Wise.  169;  Blaeser  y.  Milwaukee  Mech.  Mat.  Ids.  Co.  87  Id.  81« 
8.al9Am.R.  747);  and  by  Dillon,  J.,  in  the  U.  8.  Circ.  Court,  Scott  y.  Home  Ins. 
Co.  I  Dill.  0.  Ct.  106 ;  see  also  Huchberger  y.  Merchants'  Fire  Ins.  Co.  4  Bis*.  C.  Ct. 
266;  8.P.  inotherissnes;  Michigan,  (WatUns  y.  Wallace  [Fraud],  19  Mich.  67); 
JVfio  iTamptAtre,  (Mathews  y.  Huntiey  [Slander],  9  K.  H.  160;  Folsom  y.  Brown 
[Slander],  6  Fost.  N.  H.  122);  North  Carolina,  (Kincode  y.  Braclshawe  [Slander],  3 
Hawks,  68);  Wiiaminn,  (Wright  y.  Hardy  [Fatal  Malpractice],  22  Wise.  848). 

Contra,  and  requiring  proof  beyond  reasonable  doubt,  are  decisions  in  England, 
(Thurtell  y.  Beaumont,  1  Bing.  839;  Steph.  Dig.  £y.  98);  lUinoU,  (McConnelly. 
Delaware,  ifec  Ins.  Co.  18111.  228);  and  oKio,  (Lexington  Ins.  Co.  y.  Paver,  16  Ohio 
St.  824).  So  in  other  civil  action<9,  where  the  i<)sue  involves  a  charge  of  crime,  Ac., 
the  eame  and  some  other  courts  rt^uire  proof  beyond  reasonable  dfiibt.  Indiana, 
(Wonderly  y.  Nokes  [blander],  8  Blackf.  689.  Compare  Bissel  y.  West,  86  Ind.  64); 
Jmoa,  (Ellis  y.  Lindley  [Slander],  88  Iowa,  461 ;  Fountain  y.  We^t  [Libel].  28  Id  1); 
Missouri,  (Polston  y.  See  [Slantferl,  64  Mo.  291);  New  York,  (Clark  y.  Dibble  [Slan- 
der], 16  Wend.  601;  Hopkins  y.  Smith  [SlanderT.  8  Barb.  692,  602);  New  Jersey, 
(Berckmans  y.  Berckmans  [Charge  of  Adultery  in  Divorce],  1 7  N.  J.  Kq,  458 ;  Taylor 
y.  Morris  [Usury],  22  Id.  606) ;  Ohio,  (Strader  y.  Mulvane  [Slander],  17  Ohio,  624) ; 
Pennsylvania,  (Steinman  y.Mc Williams  [Slander],  6  Penn.  St.  170;  Gorman  y.  Sut- 
ton, 82  Id.  247);  Tennessee,  (Coulter  y.  Stewart  [Slander],  2  Tcrg.  226) ;  and  Win- 
eoMin,  (Freeman  y.  Fret^man  [Charge  of  Adultery  in  Divorce],  81  Wise.  236.  Com- 
pare Warner  y.  Commonwealth,  2  Ya.  Cas.  106);  and  in  the  Supreme  Court  of  the 
United  States,  in  debt  for  a  statute  pnalty.    Chaffee  y.  U.  S.  18  Wall.  6 16. 

*  As  is  hdd  in  yl/oiofna,  (Sprail  y.  Cooper  [Slander],  16  Ala.  791);  California, 
(Ford  y.  Chambers  [Fraud],  19  Cal.  143);  Colnrudo,  (IJownincr  v.  Brown  [Justifica- 
tion in  Libel],  8  Cot  691);  Connecticut,  (Munson  y.  Atwood  [Felonious  Taking],  30 
Conn.  102);  Oeorgia,  (Wright  v.  Hicks  [Adulterine  BastardyX  12  Geo.  166);  Maine, 
(Enowlesy.  Scriboer  [Bastardy],  67  Me.  497);  Missouri,  (Rothschild  v.  American 
Cent.  Ins.  Co.  [Insurance],  62  Mo.  856 ;  Marshall  y.  Thames  Fire  Ins.  Co.  43  Id.  666); 
and  Wisconsin,  (Blaeser  y.  Milwaukee  Mech.  Mut.  Ins.  Co.  87  Wise.  81,  s.  o.  19  Am. 
R.  747) ;  and  sa8  10  Am.  Law  Rev.  N.  S.  642. 

'  As  held  in  Kane  y.  Hibemia  Ina.  Co.  10  Vroom  N.  J.  697,  s.  c.  23  Am.  R.  289 ; 
and  Brandish  y.  Bliss  [Action  for  Burning  Plaintiff's  Bam],  86  Yt  826. 

^  As  held  in  Kane  v.  Hibemia  Ins.  Co.  (above),  and  Bcott  y.  Home  Ina  Co.  1 
DiU.  C.  Ct  106. 

*  The  reasons  assigned  for  following  mere  preponderance  of  probabilities  are,  1st, 
that  this  is  the  rule  in  ail  civil  issues;  and,  2a,  that  the  issue  is  reelly  not  a  question 
of  criuie,  bat  of  dollars  and  oents.  To  this  it  may  be  replied  that  there  is  no  such 
uniyprsal  rule  in  civil  cases.  It  has  been  a  general  (but  not  universal),  rule  ior  ju- 
ries, in  ciyil  cases  at  common  law,  never  a  general  rule  for  the  chancellor  nor  for  ju- 
ries iL  feigned  issues.  Again,  how  ou&rht  the  fact  that  a  question  of  dollars  and  cents 
la  presented,  to  affect  the  rule  ?  If  plaintiff  makes  a  charge  of  crime  for  the  sake  of 
recoyering  money,  or  the  defendant  sets  up  a  charge  of  crime  to  exonerate  him  from 
an  otherwise  admitted  obligation,  ought  either  to  succeed  on  evidence  that  would  be 
inadequate  if  tha  State  undertake  to  inyestSgate?    Ontbeotfa^rbundyOogbtoDetoba 
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But  in  a  doubtful  caso  evidence  of  his  previous  successive  losses, 
and  collection  of  insurance  moneys,  may  be  competent  as  tending 
to  show  that  the  loss  now  in  question  was  not  accidental.^ 

A  defense  of  this  nature  does  not  put  character  in  issue ;'  and 
plaintiff's  general  character  not  having  been  impeached^  evidence 
of  his  good  character  is  not  admissible  in  his  own  behalf.*  Evi- 
dence of  another  firing  in  the  same  town,  at  the  same  time,  is 
not  alone  relevant  as  tending  to  prove  that  it  was  set  by  a 
stranger.* 

11. -BULES  PECULIARLY  APPLICABLE  TO   MaRINE  INSURANCE 

32.  Interest,'] — ^The  registry  is  competent"  but  not  conclu- 
sive •  evidence  of  ownership.  A  copy  of  a  register  from  the 
proper  department  of  the  United  States  where  the  original  is  re- 
quired by  the  act  of  Congress  to  be  filed,  duly  certified,  is  proof 
of  the  register ;  and  proof  that  there  was  a  register,  with  very 
slight  evidence  that  it  was  on  board  during  the  voyage,  is  prima 
facie  proof  that  the  vessel  was  duly  documented.'' 

Interest  in  freight  is  proved  by  showing  an  interest  in  the 
ship,  founding  an  interest  in  its  freight,  and  then  a  shipment  or 
other  act  or  contract  sufficient  to  give  that  interest  in  the  partic- 
ular freight  in  question.® 

83.  WarrantieaJ] — In  general  the  performance  of  an  express 
warranty  in  marine  insurance  is  said  to  be  a  condition  precedent, 
to  be  averred  and  proved  by  plaintiff ;  ^  but  if  no  question  arises 
on  the  warranty, — as  where  tnere  is  a  warranty  "  free  from  aver- 
age,'' and  no  claim  as  to  average  is  made, — or  where  the  warranty 
is  in  terms  negative, — such  as  that  certain  goods  shall  not  be  car- 
ried,— affirmative'proof  of  performance  is  not  necessarv  unless 
the  evidence  indicates  a  breach,^^  or  a  breach  is  averred  by  de- 
fendant. 

34.  Seaworthiness,'] — ^Where  there  is  an  implied  warranty  of 

made  to  respond  in  damages  for  expressing  liis  belief  in  a  charge  of  crime,  because 
the  erideoce  on  which  be  acted  proTes  iDsafficienfc  to  convict?  It  seems  difficult  to 
justify  the  proportion  that  ihe  jury  are  to  proceed  on  the  preponderance  of  ^s^tmo^y, 
disregarding  ihe  presumption  of  innocence.  Compare  2  Whart.  Et.  §  1246.  For 
other  cases  of  proof  beyond  reasonable  doubt  required  in  civil  actions,  see  Chaffee  v. 
U.  S.  18  Wall  646;  The  Mohler,  21  Id.  230;  and  page  284  of  this  voL  n.  2. 

>  Rex  V.  Gray,  4  Fost.  <b  F.  1102;  Steph.  Dig.  Ev.  19. 

«  Schmidt  v.  N.  T.  4c.  Ins.  Co.  1  Gray,  629. 

»  Fowler  v.  --Etna  Fire  Ins.  Co.  6  Cow.  678. 

<  Faucett  v,  Nichols,  4  N.  Y.  Sup.  Ct  697. 

»  2  Pan*.  Mar.  Ins.  612.    Cfmtra,  2  Phil.  667. 

•  Draper  v.  CommerciMl  Ins.  Co.  21  N.  Y.  878,  rev'g  4  Dner,  284. 

'  Pacific  Ins.  Co.  v.  Cotlett,  4  Wend.  76,  affi'g  1  Id.  661.  Compare  R.  S.  of  U.a 
§g  882,  4181-4196 ;  Catlett  v.  Pacific  Ins.  Co.  1  Paine,  694 ;  Code  Civ.  Pro.  §§  944« 
946. 

•  2  Pars.  Mar.  Ins.  616. 

»  2  Pars.  Mar.  Ins.  610, ;  Craig  v.  U.  S.  Ins.  Co.  1  Pet.  C.  d.  410 ;  Wilson  v.  Han^ 
den.  Ac.  Ins.  Co.  4  R.  1. 169. 

i<  This»  at  leasts  is  the  opinion  of  Prof.  Parsons.    2  Pars.  Mar.  Ins.  611, 
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seaworthiness,  parol  eyidence  of  the  nature  of  the  vessel,  <fec.— « 
such  as  that  she  was  known  to  the  insurers  to  be  not  constracted 
for  the  kind  of  navigation  for  which  they  insured  her — is  compe- 
tent for  the  purpose  of  showing  that  such  degree  of  seawortni- 
ness  as  she  was  capable  of  would  satisfy  the  poucy.^ 

It  is  held  by  nigh  authority  that  on  a  marine  policy,*  the 
insured  must  aver  and  prove  that  the  ship  was  seaworthy  when 
the  risk  commenced  f  but  slight  and  general  evidence,  if  not  con- 
tradicted, is  sufficient,  and  shifts  the  burden  upon  the  insurer/ 
Evidence  that  inability  of  the  ship^  to  perform  its  voya^  became 
evident  in  port,*  or  soon  after  leaving  port,  and  that  it  foundered 
without  stress  of  weather,  or  other  apparent  and  adequate  cause 
of  injury,  raises  a  legal  but  not  conclusive  presumption  of  unsea- 
worthiness.^ And  it  is  immaterial  whether  these  facts  are  shown 
by  plaintiff's  or  defendant's  evidence.^  The  presumption  thus 
raised  is  rebutted  by  proof  that  the  ship  was  seaworthy  on  leaving 
port,  and  that  it  encountered  marine  perils  such  as  might  disable 
a  staunch  and  well-manned  vessel.  To  carry  the  question  to  the 
jury,  it  is  enough  that  there  is  other  evidence  of  the  ship's  con- 
dition and  of  cause  of  loss,  than  the  mere  fact  of  sinking  in 
smooth  water,  tending  to  show  seaworthiness  and  some  peril  in- 
sured against ;  and  it  is  not  necessary  that  the  jury  be  able  to 
determme  the  particular  cause  of  loss  if  it  be  within  those  cov- 
ered by  the  pohcy.*  The  jpresumption  of  unseaworthiness,  on 
the  other  hand,  is  much  strengthened  by  the  length  of  time  that 
the  vessel  has  been  at  sea,  ana  by  former  manifestations  of  weak- 
ness and  decay  by  leaking  or  otherwise.*  There  is  no  presump- 
tion that  defects  found  to  exist  in  the  hull  during  the  voyage 
were  produced  by  a  peril  of  the  sea.  The  burden  is  on  the  as- 
sured to  prove  this.**  Evidence  of  the  performance  of  other  voy- 
ages is  competent  only  as  they  were  such,  in  point  of  time,  &c., 
as  to  raise  just  inferences  as  to  her  actual  condition  at  the  time 
in  question." 

W  hat  is  a  competent  crew  for  the  voyage ; — at  what  time 


1  Bnixe!!  T.  Wiekfaam,  8  B.  <fe  S.  669,  697 ;  PoweU  Er.  480  ;  Ro0C.  N.  P.  412. 
'  Compare  paragraph  10. 

*  Moses  Y.  San  Mutual  ins.  Ck>.  1  Duer.  169.  Contra^  Paddock  r.  Franklin  Ins. 
Go.  11  Pick.  227  (Shaw,  Ch.  J.)  ;  Rose.  N.  P.  411,  and  cases  cited. 

^  Moses  y.  Sun  Mutual  Ins.  Co.  1  Duer,  159;  Martin  y.  Fishing  Ins.  Co.  20  Hck. 
889,  896. 

*  Anderson  y.  Moriee,  L.  R.  10  C.  P.  58,  s.  o.  11  Moak's  Eng.  252. 

*  Walsh  y.  Washington  Ins.  Co.  82  N.  Y.  427.  affi'g  8  Rob.  202 ;  Wrlsfht  y.  Orient 
Mut.  Ins.  Ca  6  Bosw.  269;  Dayidson  y.  Bumand,  L.  K.  4  C.  P.  117.  Cnntra,  Pickup 
y.  Thames,  4c.  Ins.  Co.  L.  R.  8  Q.  B.  Dly.  694.  The  controyersy  is  whether  there 
is  a  shifting  of  Ihe  burden  of  proof  or  only  ground  for  an  inference  by  the  jury, 

^  Paddock  y.  Franklin  Ins.  Co.  (aboye). 

>  Anderson  y.  Moriee,  L.  R.  10  C.  P.  58,  a.  o.  11  MoaVs  Eng.  252. 

'  Paddock  y.  Franklin  Ins.  Coi  (aboye). 

»  Bullard  y.  Roger  WillUmsT  Ins.  Co.  1  Curt.  C.  Ct  148 ;  Ttdooi  t.  Commeroial 
Ina.  Co.  2  Johns.  124. 

"  The  Yinoennes,  8  Ware,  171. 

an 
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they  should  be  on  board; — what  is  pilot  gronnd ; — ^and  what  the 
usage  of  trade,  as  to  the  master  and  crew  being  on  board,  when 
the  ship  breaks  ^ound  for  the  voyage ; — ^are  questions  of  fact  for 
the  jury,  admitting  of  expert  testimony.*  Unusual  prolongation 
of  voyage  is  relevant,  but  not  alone  sufficient,  evidence  of  made- 
quacy  of  crew.* 

To  testify  directly  to  the  question  of  seaworthiness  as  a  fact, 
the  witness  must  be  an  expert.*  A  shipwright  may  give  his 
opinion,  even  on  facts  stated  by  others.^ 

Seaworthiness  is  conclusively  shown  by  an  admission  in  the 
policy.* 

35.  Rating."] — The  proof  of  the  rating  of  a  vessel  consists, 
not  only  of  testimony  as  to  her  construction,  materials,  age,  &c., 
but  also  of  the  opinion  of  experts,  such  as  ship-builders  and  ship- 
masters arid  others  familiar  with  the  subject.  The  opinion  of  the 
witnesses,  as  to  the  rating  of  a  vessel,  is  but  the  expression  of  the 
result  of  their  examination  of  her.  The  rating  by  official  in- 
spectors, with  a  view  to  an  entry  in  the  books  ox  a  company,  is 
evidence  of  the  same  character.* 

86.  Shipmentl — The  shipment  of  goods  insured  is  usually 
proved  by  the  captain  or  any  eye  witness.  If  the  captain  be  dead, 
the  production  oi  the  bill  of  lading  and  proof  of  his  handwriting 
is  evidence  of  the  shipment  as  well  as  of  the  interest ;  but  not  S 
he  added  "  contents  unknown."  '^  A  witness  to  the  loading  of  the 
goods  may  refresh  his  memory  by  inspection  of  the  bill  of  par- 
cels, and  the  receipt  given  by  the  drayman  who  delivered  them 
on  board  the  vessel.* 

On  a  valued  marine  policy,  plaintiff  need  not  prove  that  the 
whole  property  was  shipped,  but  it  is  en6ugh  to  prove  a  substan- 
tial interest  in  a  subject  corresponding  to  and  satisfying  the 
description  in  the  policy.     It  then  devolves  on  the  insurer  to 


>  H'Lanalun  t.  Uniyenal  Ids.  Co.  1  Pet.  17a 
<  The  Gentleman,  01c.  110. 

*  Marey  ▼.  Sim  Ins.  Co.  11  La.  Ann.  74S. 

^  Thornton  t.  The  Boyal  Ezch.  Abs.  Co,  1  Peake.  25 ;  Boso.  N.  P.  412. 
»  Rose  N.  P.  412 ;  Parfitt  v.  Thompaon,  18  M.  <b  W.  892. 

*  iDBurance  Companies  t.  Wright,  1  Wall.  456.  In  the  case  of  a  ressel  in  one 
port,  insured  at  another,  the  ratiigs^  at  the  former  is  not  the  criterion,  bat  is  compo- 
teDt  with  other  evidence  tending  to  prove  her  quality  and  condition.    Id. 

'  Rose.  N.  P.  408;  Haddow  v.  Parry,  8  Tannt  803.  Nor  if  he  be  alive.  Dick- 
son ▼.  Lodge,  1  Stark.  226.  Contra,  Wolf  y.  National,  Ac.  In«.  Co.  20  La.  Ann. 
588. 

*  Storm  T.  Atlantic  Mnt.  Ins.  Co.  88  Super.  Ct.  (6  J.  <fc  S.)  281.  l)nplicate  re- 
ceipts for  the  cases  of  goods,  given  and  signed  by  the  officer  of  the  vessel  who  recdvcnl 
them,  which  had  been,  at  the  time,  compared  with  the  cargo-book,  lost  with  the 
ship,  are  admissible  in  evidence  to  prove  the  receipt  of  the  cases  though  not  their  con- 
tents. Id.  Bee,  slso,  pp.  819-826  of  tliis  vol.  A  general  statement  by  the  pUintiiF. 
admitted  in  evidence,  to  the  effect  that  he  had  the  goods  put  on  board  the  ship, 
though  not  evidence  of  the  actual  shipment^  is  not  ground  for  reversal  on  appe  I 
where  other  competent  evidence  was  afterward  given  of  the  receipt  of  the  merc«iun 
dise  on  board.    Id. 
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show  that,  either  by  mistake  or  desiffn,  the  wholo  of  the  property 
insured  was  not  put  on  board,  and  tnus  entitle  himself  to  a  pro- 
portionate deduction  from  the  valuation  of  the  policy.^ 

That  a  particular  line  of  vessels  was  exclusively  intended  as 
the  course  of  shipment  cannot  be  shown  by  parol,  where  the  lan- 
guage of  the  policy  is  generaL* 

37.  The  voyoffe."]  —In  insurance  on  a  voyage,  there  must  be 
some  evidence  of  the  ship  having  left  port.**  The  time  may  be 
proved  by  the  shipping  list  at  Lloyd's,*  or  by  the  log-book  oi  the 
commander  of  the  convoy  under  which  she  is  proved  to  have 
sailed.'  If  the  policy  designates  the  termini,  oral  evidence  is  not 
competent  to  suDstitute  others,*  but  if  a  designation  of  terminus 
is  indefinite,  because  of  the  nature  of  the  terminus,'  or  of  the  voy- 
age and  trade  itself,®  oral  evidence  of  the  surrounding  circum- 
stances, and  of  usage,  is  competent.'  So  also  of  an  mdefinite 
period  of  time  ;^  hnt  a  definite  limit  cannot  be  varied  by  parol.^^ 
On  a  question  of  reasonableness  of  delay,  the  facts  should  be 
proved ;  the  letters  of  the  plaintifPs  agents,  to  him  explaining 
the  causes,  are  not  competent  in  his  favor,  because  not  part  of  the 
res  ffeetcB.^ 

38.  Weaiker,'] — The  official  registries  of  a  signal  service  or 
coast-guard  office,  noting  the  state  and  changes  of  weather,  kept 
pursuant  to  the  requirement  of  law,  are  competent  on  production, 
with  proof  that  they  come  from  the  proper  official  custody,  and 
the  oath  of  the  officer  keeping  them  is  unnecessary.^^ 

39.  Zos8,'] — On  evidence  that  the  ship  sailed  apparently  in  a 
seaworthy  condition,  and  has  never  been  heard  from,  the  law 
presumes  that  the  loss  was  occasioned  by  a  peril  of  the  sea.^*  It 
IS  prima  facie  enough  to  prove  that  she  nas  not  been  heard  of 
in  the  country  whence  she  sailed,  without  calling  witnesses  from 
the  port  of  destination' to  prove  that  she  never  arrived  there,^*  or 
even  members  of  crew  who  were  reported  to  be  saved  from  the 


>  Atlantic  Ins.  Co.  y.  Lunar,  1  Sandf.  Ch.  91,  and  cases  cited. 

'  N.  Y.  Fire  Marine  Ins.  Co.  v.  Roberts,  4  Duer,  141.    Compare  Weston  y.  Ernes, 
1  Tannt  115. 

*  Cohen  y.  Hinclrley,  2  Camp.  61. 

«  Macintosh  y.  Marshall,  11  M.  <b  W.  116,  125;  1  QreenL  Ev.  18  ed.  286,  g^  198. 

»  lyisraell  y.  Jowefct.  1  Eap.  427 ;  Rose.  N.  P.  410, 

'  Kaines  y.  Knightly,  Skin.  64. 

'  Reed  y.  Ins.  Co.  95  U.  tt.  (6  Otto),  23,  80. 

■  Vallance  y.  Dewar,  1  Campb.  608,  608, 

'  Reed  y.  Ins.  Co.  (aboye). 
'^  Chanrand  y.  Angerstein,  Peake,  48. 
"  Rose.  N.  P.  26. 

''  Langhorn  y.  Allnntt,  4  Tannton,  511. 

1'  The  Catherine  Maria,  L.  R.  1  Adm.  A  Ece.  58.     And  see  De  Armond  y. 
ITeeamith,  82  Mich.  281 ;  1  Whart  S  689 ;  1  GreenL  8  483.     See  also.  The  Maria  das 
Dorias,  82  L.  J.  Pr.  M.  A  P.  163 ;  N.  Y.  Code  Ciy.  Pra  §  944.  and  pp.  97, 98,  of  thig  yoL 
>«  Paddock  y.  Franklin  Ins.  Co.  (above);  Rose  N.  P.  417. 
"Id. 
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wreck.^  In  respect  to  the  length  of  time  from  which  thi 
sumption  is  to  arise,  each  case  is  to  depend  upon  its  own  cu 
stances.'  In  the  absence  of  anything  to  indicate  a  special 
the  usual  and  not  the  utmost  period  of  the  voyage  is  to  b( 
sidered.*  Evidence  that  when  last  seen  the  ship  parted 
convoy  in  a  storm,  will  sustain  an  inference  that  she  perisi 
that  storm.*  Evidence  that  after  the  time  which  plaintifi 
assigns  as  the  time  of  loss,  he  procured  further  insuranc 
assumed  to  assign  his  interest  in  the  ship,^  is  not  cone 
against  him.  The  protest  of  a  mariner,  even  though  not 
petent  to  prove  loss,  may  be  admissible  to  lix  the  time.''  I 
of  freight  or  passage  money  is  in  issue,  the  burden  is  on  pi. 
to  give  some  evidence  that  it  would  have  been  earned  but  f 
casualtv,^  and  could  not  be  earned  because  of  the  casualty.* 

Protest,  survey,*®  and  log-book  are  not  competent  in  f a^ 
the  insured,^  unless  authenticated  by  the  testimony,"  or  call 
by  the  adverse  party."  Certificates  under  seal,  by  United  I 
consuls,  of  copies  of  their  official  documents,  are  compete 
the  courts  of  the  United  States." 

Experienced  navigators,  as  well  as  shipwrights,  are  comj 
to  express  opinion  on  questions  involving  nautical  skill,  as  t 
nature  and  ordinary  effects  of  the  perils  to  which  a  marine  1 
attributed.^ 

40.  JBarratry.] — To  establish  barratry  mere  negligence 
enough,  but  proof  of  a  wrongful  act  willfully  done  b 
master,  with  knowledge  of  its  wrongfulness  and  constitu 
breach  of  his  duty,  injurious  to  the  freighters  and  ship-o' 
is  sufficient,  although  the  master  derivea  no  benefit  there 


>  Koster  v.  Reed,  6  B.  A  C.  19. 

*  Gordon  ▼.  Bowne,  2  John;*.  160;  OppeDheim  y.  De  Wolf,  8  SandC  Ch.  671.  On 
this  finbject,  eee  p.  74  of  this  voL 

•  Brown  v.  Ncilson,  1  Cui.  626. 
^  Watson  Y.  King.  4  Camp.  272. 

*  Brown  v.  IQ^ellson,  1  Cai.  626. 

•  Bunten  v.  Orient  Ina.  Co.  1  Abb.  Ct.  App.  Dec.  267. 

^  Ruan  T.  Gardoer,  1  Wash.  C.  Ct.  146.  Compare  Miller  v.  Soath  Carolina  Ins. 
Co.  2  M'Cord,  836. 

«  O^en  ▼.  N.  Y.  Mnt  Ina.  Co.  4  Boew.  447. 

'  Id. ;  Kinsman  y.  N.  T.  Mutual  Ins.  Co.  6  Bosw.  460. 

^^  The  Buryey  is  not  casentiaL  Bentaloe  y.  Pratt,  Wall.  C.  Ct  68 ;  Robinaon  y. 
Clifford,  2  Wash.  C.  Ct  1. 

**  Except  to  show  the  fact  that  they  were  made.  Wataon  y.  Ins.  Co.  of  N.  A.  2 
Wash.  C.  Ct.  162.    Compare  Hathaway  y.  bun  Mut.  Ina.  Co.  8  Bosw.  88. 

^*  2  Pars.  Mar.  Ins.  620;  Howard  y.  Orient  Mat.  Ins.  Co.  2  Robt  5S9. 

"  Saltos  y.  Com.  Ins.  Co.  10  Johns.  487. 

"  U.  8.  R.  S.  §S  896.  1707. 

»  Walsh  y.  Waahington  Ina.  Co.  82  5.  Y.  427,  affi'g  8  Robt  202.  Compare  Cin- 
cinnati Ina.  Co.  y.  May,  20  Ohio,  211,  223. 

1*  Atkinaon  y.  G.  Western  Ina.  Co.  66  N.  Y.  681 ;  4  Daly,  1. 
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in.  Rules  pbouliablt  appuoablb  to  Lnnc  and  Aooideht 
*  Inbukanos. 

41.  Didease  ;  Death.'] — ^Death  cannot  be  proved  by  the  letters 
testamentary  or  of  administration.^  It  may  be  presumed  from 
absence  witnont  being  heard  from.*  It  may  be  proved  by  tho 
official  books  of  the  boards  of  public  officers  having  cognizance 
of  deaths  and  casualties,  kept  pursuant  to  a  requirement  of  law  ;*. 
and  their  production,  with  evidence  that  they  come  from  the 
proper  official  custody,  is  enough  without  the  oath  of  the  officer 
keeping  thcm.^  That  the  death  was  by  a  peril  within  the  policy 
may  be  inferred  from  circumstances.' 

Any  observer  of  ordinary  understanding  is  competent  to 
testify  whether  one  appeared  sick  or  well.*  W  itnesses  who  had 
Imown  the  subject  oi  insurance  intimately  down  to  the  period 
wlien  the  policy  was  obtained,  are  competent  to  testify  to  his 
health  and  constitution.^ 

Under  the  New  York  statute,'  by  which  communications  to 
physicians,  clergymen  and  attorneys  are  to  a  certain  extent  privil- 
edged,  a  medical  attendant  of  the  insured  is  not  competent 
against  objection  to  testifv  to  information  acquired  as  necessary 
to  enable  him  to  prescribe,  whether  it  be  received  from  the 
patient  himself,  from  observation  or  from  tho  statement  of  other 
attendants.  And  affirmative  evidence  that  it  was  acquired  for 
the  purpose  of  prescribing  is  not  necessary,  if  the  relationship 
raise  a  presumption.* 

42.  Suicide  and  insanity^ — On  the  question  of  suicide,  the 
surrounding  circumstances,  and  the  declarations  of  deceased 
made  shortly  before  death  and  indicating  intent,  are  competent  ;^ 
but  not  the  mere  fact  that  he  was  an  atheist.^^  On  doubtml  f  actSi 
the  presumption  is  against  suicide.^ 


■  Pag«  100  of  this  vol. ;  Tbompooo  y.  BonalcUon,  8  Esp.  S8. 
'  Pag^e  78, 4&c.  of  this  toL 

»  Wallace  v.  Cook,  6  Eap.  117. 

*  1  Whart  Et.  §  689. 

*  See  Rose.  N.  P.  487;  Tisdale  y.  Conn.  Mnt  life  Ins.  Co.  26  Towa,  170, 176. 

*  Hii^bie  v.  Goardian  Mat  Life  Ins.  Co.  68  N.  Y.  603;  MUton  y.  Rowland,  11 
Ala.  782.  Where  the  agent's  certificate  that  the  applicant  was  a  first-class  ri^k,  was 
appended  to  the  application  and  declaration,  and  the  latter  papers  were  referred  to 
as  part  of  the  plea, — held  that  the  certificate  was  competent  against  the  insurers. 
Ins.  Co.  y.  Mahone,  21  Wall.  152,  155. 

'  Rawls  y.  Am.  Mnt.  Life  Ins.  Co.  27  N.  T.  282,  affl'g  86  Barb.  867. 

■  2  N.  Y.  R.  S.  406 ;  Code  Ciy.  Pro.  §  834. 

*  Edios^n  y.  Mut.  life  Ins.  Co.  67  "S,  Y.  186,  reVg  6  Hon,  1.  In  this  case  eyl- 
dence  as  to  tho  health  or  disease  of  an  applicant  in  June  was  held  inc!»mpetent  on  the 
question  of  his  condition  in  August  following,  but  this  U  n  questionable  ruling,  un- 
less justified  by  the  pleadings.  Mode  of  proymg  disease  of  insured  not  disclosed  to 
company.    Mulliner  y.  Guardinn  Mut  Life  In*.  Co.  1  iSupm.  Cr^  (T.  A  C.)  448. 

><>  Continental  Ins.  Co.  y.  Delpeuch,  82  }*a.  St.  225.     See  also  Newton  y.  Mutual 
Benefit  Life  Ins.  Co.  2  Dill.  164,  and  cases  cited. 
»  Gibson  y.  Am.  Mut  Life  Ins.  (^o.  87  N.  Y.  680. 
^  Mallorj  y.  TrayeWs  Ins.  Co.  47  N.  Y.  62.    Eyidenoo  that  the  deceased  retired 
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Self-destraction  bein^  Bhown.  there  is  no  presumption  of  law 
that  it  was  caused  by  insanity/  The  burden  is  on  plaintiff  to 
show  that  the  act  was  in  consequence  of  insanity,  and  that  the 
mind  of  the  deceased  was  so  far  deranged  as  to  have  made  him  in- 
capable of  using  a  rational  judgment  in  regard  to  the  act  which 
he  was  committing.* 

The  testimony  of  persons  not  experts,  as  to  the  conduct,  man- 
ner and  appearance  of  the  subject,  and  the  impressions  thereby 
made  on  them  (within  limits  already  stated),  is  competent  to 
go  to  tiie  jury  on  the  question  ot  his  insanity.*  Although  a 
skilled  witness  cannot  be  asked  for  his  inference  whether  a  sui- 
cide was  caused  by  insanity,  he  may  be  asked  to  state,  from  his 
experience  and  reading  and  acquaintance  with  the  mental  condi- 
tion of  the  deceased,  what  effect,  if  any,  a  specified  disease  would 
have  upon  the  deceased  as  to  his  power  to  control  his  actions  or 
resist  any  impulse  with  which  he  might  be  seized.^ 

43.  Declarations  and  admissions  of  the  subject,'] — In  the  case 
of  a  policy  issued  to  one  person  on  the  .life  of  another,  evidence 
of  the  declarations  and  admissions  of  the  latter  are  competent 
against  the  former,  when  offered  in  connection  with  evidence  of 
facts  showing  the  state  of  health,  and  if  made  concurrently  with 
the  fact,  and  at  or  prior  to  the  application,  and  not  too  remote  in 
point  oi  time  from  it,  and  shown  to  be  a  part  of  the  res  gestm  of 
the  fact  exhibiting  the  condition  of  health  which  they  ultimately 
tend  to  explain.'  And  whenever  the  bodily  or  mental  feelings 
are  relevant,  declarations  of  the  person  himself,  as  to  his  then 
present  condition,  ills,  pains  and  symptoms,  to  whomsoever  made 
(as  distinguished  from  narratives  of  past  condition),  are  compe- 
tent as  part  of  the  res  gestm,^  Except  within  these  limits,  such 
admissions  and  declarations  are  incompetent  as  jevidenoe  of  the 
fact  declared;  unless  there  be  sometiiing  to  show  agency,  or 
other  ordinary  ground  for  admitting  the  declarations  of  third 
persons.  Declarations  of  the  person  on  whose  life  the  policy  is- 
sued made  after  its  issue,  are  not  competent  against  the  msured,* 

at  bed  time)  and  at  midnight  the  reporfc  of  s  ptstol  bein^  heard,  was  found  shot  in 
the  mouth,  and  the  pistnl lying  near,  is  not  safficient  as  matter  of  law  to  prove  thai 
he  died  by  his  own  band,  and  prerent  a  verdict  for  plaintiff    Phillips  t.  Louiaana 
Equitable  Life  Ins.  Co.  26  La.  Ann.  404,  b.  o.  21  Am.  R.  549. 
'  Terry  y.  Life  Ins.  Co.  1  DUI.  C.  Ct  403 ;  16  Wall.  580. 

*  Id. ;  Insurance  Co.  y.  Bodel,  96  U.  S.  (ft  OUo),  282,  240. 

'  Insurance  Co.  y.  Bodel,  95  U.  S.  (5  Otto),  282.  288.  Pif^e  116  of  this  Tol« 
^  Koenig  y.  Globe  Mut.  Life  In^.  Co.  10  Hun^  668.  Whether  the  suicide  of  a  per- 
son hjrpothetically  regarded  as  subject  to  melancholia,  miffht  be  attributed  to  the 
disease,  is  not  a  question  for  an  expert  witness,  but  for  the  jury.  Van  Zandty.  Mut. 
Benefit  Life  Ins.  Co.  56  N.  Y.  169.  As  to  the  mode  of  proving  Insanity  generaUy, 
•ee  p.  116,  Ac.  of  this  yoL 

'  Edingttin  v.  Mut  life  Ins.  Co.  67  N.  Y.  186,  and  cases  cited,  rev'g  5  Hun,  1. 

*  Insurance  Co.  v.  Moaley,  8  Wall  897;  Ashbury  Life  Ins.  Co.  v.  Warren,  66  MOi 
628,  s.  0.  22  Am.  R.  690. 

^  Swift  y.  Mass.  Mut.  Life  Ins.  Co.  68  N.  Y.  186, 198,  rev'g  8  Hun,  651 ;  Bdhigton 
T.  Mut.  Life  ins.  Co.  67  N.  Y.  186,  193,  rev'g  6  Hun,  1. 
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nor  are  they  competent  against  his  assignee  of  the  policy ;  *  but 
if  there  be  other  evidence  of  the  fact,  they  are  admissible  (just 
as  are  the  declarations  of  strangers  communicated  to  the  person 
whose  life  was  insured),  *  for  the  purpose  of  showing  his  knowl- 
edge of  the  fact,  if  knowledge  is  relevant.' 

44.  Accident  insurance,'] — The  accident  itself,  and  the  manner 
of  it,  occurring  without  the  presence  of  witnesses,  may  be  proved 
by  testimony  to  the  declarations  of  the  deceased,  made  when 
found  in  suffering,  that  he  had  immediately  previous  been  in- 
jured in  a  specified  way.^  There  is  a  presumption  against  sui* 
cide ;  and  evidence  that  death  must  have  been  caused  either  by  a 
cause  within  the  policy  or  by  the  suicidal  act  of  the  deceased, 
makes  a  prima  fade  case  against  the  insurers.' 


>  Edington  ▼.  Mat  Life  Im.  Co.  67  N.  Y.  186,  rev'g  6  Hun,  1.  The  reason  is  that 
after  the  contract  of  insurance  has  been  eflTected,  the  subject  of  insurance  has  no 
such  relation  to  the  holder  of  the  policy  as  gives  him  power  to  destroy  or  affect  it  by 
unsworn  statements.  Ap  offer  of  evidence  of  such  declarations  should  show  that  they 
were  made  before  the  contract  of  insurance  was  effected.  Edingtoa  v,  .iEts*  Lin 
Ins.  Co.  13  Hun,  548,  64S. 

'  McNair  y.  National  Life  Ins.  Co.  IS  Hun,  144. 

<  Dilleber  v.  Home  Life  Ins.  Co.  69  N.  T.  266. 

«  Ins.  Co.  T.  Moaley.  8  Wall.  405. 

*  MaUory  ▼.  TravoUers'  Ina.  Co.  47  N.  Y.  62. 


CHAPTBE  XXVII. 

ACTIONS   ON    BONDS,    COVENANTS,    AND    OTHER    SEALED   INSTRIF* 

MENTS. 


1.  The  making  of  the  contract 

2.  Execation. 
8.  Seal 

4.  Sealed  satbority. 
6.  Statutory  conditioDt. 
6.  Delirery. 
1.  Qualified  delivery. 

8.  Escrow. 

9.  Acceptanee, 

10.  Date. 

11.  GoDsideTatioii. 

1 2.  Oral  evidence  to  vary. 
18.  Practical  constmctioii. 
14.  Lost  iDstmment. 

16.  Subsequent  modification. 

16.  Breach. 

17.  Damages. 

18.  Fraud ;  failure  of  consideration. 

19.  ReformatioD. 

JtO.  Declarations   and   admissions  of 
principal. 

II.  Bonds. 
21.  Estoppel  by  redtaL 


IL  Bohds — continued. 
22.  Breach. 
24.  Bottomry  bonds. 
28.  Administration  bonds. 
26.  Indemnity  bonds. 

26.  Official  bunds. 

III.  CBAnTXB-PABTIEa. 

27.  General  rule  as  to  oral  evideDoe  to 

vary. 

28.  Usage, 

29.  Terms;  measurements;  cargo;  ca> 

padty. 

80.  Performance. 

81.  Damages. 

82.  Demurrage,  or  damages  for  deten* 

tion. 

rV.   COYENANTS  FOB  TITLK. 

88.  Implied  covenants. 

84.  Covenant  of  warranty. 

85.  —  of  seizin  and  right  to  convey. 

86.  —  against  incumbrances. 

87.  —  for  quiet  possession  or  enjoy« 

ment 


I.  General  Bules. 

1.  2%6  makmg  of  the  contract.'] — ^Execution  and  delivery  by 
the  party  to  be  charged,  if  not  admitted,  must  be  proved,  before 
the  instrnment  can  be  put  in  evidence.  If  the  contract  is  several 
or  joint  and  several,  proof  of  execution  by  those  who  are  parties 
to  the  action  is  enough,  without  proof  of  the  signature  of  the 
others.*  Under  the  new  procedure,  evidence  to  charge  one  only, 
even  jointly  liable,  may  be  available  against  him.*  Plaintiff  may 
prove  that  a  name  written  at  the  left  hand,  in  the  place  proper  for 
a  subscribing  witness,  was  the  signature  of  a  party.* 

2.  Mceeution.'] — The  signer,  though  competent  and  available 
as  a  witness,  need  not  be  c^ed.    Proof  of  signature  of  the  party 


^  Sandford  v.  Handy,  28  Wend.  269 ;   Conard  v.  The  Atlantic  Insurance  Co.  1 
Pet  886, 451. 

*  Pages  186, 187.  ot  this  vol. 

*  Bichardson  v.  Boynton,  12  AUen,  188. 

[604] 
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Bouffht  to  be  charged  is  prima  facie  sufficient  to  show  execution 
by  nim,  without  other  proof  of  {genuineness,^  unless  there  are 
alterations  not  noted  in  an  attestation  clause,  such  as  under  rules 
alreadj  stated'  require  explanation. 

Execution  may  be  proved  by  official  certificate  of  acknowl- 
edgment or  proof,'  though  made  since  the  action  was  brought/ 

A  defective  certificate  of  acknowledgment  or  proof  does  not 
preclude  common  law  evidence  of  execution.' 

But  if  there  is  no  sufficient  acknowledgment  or  proof  certi- 
fied, and  there  is  a  subscribing  witness,'  he  must  be  called,^  or  his 
absence  must  be  accounted  £r.  The  law  I'ecognizes  the  attesta- 
tion clause,  signed  by  a  witness,  as  a  legitimate  auxiliary,  aiding 
what  would  otherwise  be  fatal  defect  of  memory.  If  the  wit- 
ness does  not  affirmatively  impeach  the  execution  or  delivery,  his 
testimony  to  the  genuineness  of  the  signature  and  of  his  own 
attestation  of  it,  is  sufficient  to  go  to  the  jury.'  If  he  leaves  the 
question  in  doubt,  other  evidence  of  execution  becomes  admis- 
sible.' 

The  absence  of  the  subscribing  witness  may  be  accounted  for 
by  showing  that  he  is  not  living,  or  not  competent  to  testify,  or 
not  within  the  jurisdicition  of  the  court,  or  not  to  be  found  with 
due  diligence  ;*'  thereupon  his  handwriting  must  be  proved."  The 
fact  that  the  execution  was  abroad  raises  a  presumption  that  the 
witness  is  beyond  jurisdiction.^  If  there  were  several  subscribing 
witnesses,  it  is  enough  to  produce  either  who  can  prove  the  in- 
strument;^ but  the  absence  of  all  must  be  accounted  for  before 
it  can  be  proved  by  handwriting,"  and  then  it  may  be  proved  by 


>  Wing  y.  Cooper,  87  Vt.  169, 176. 

*  Page  406  of  this  yoL 

*  Morris  y.  Wadsworth,  17  Wend.  108,  affi'd  in  10  Pal^e,  109  ;  Bowen  y.  Irish 
Presb.  Cb.  6  Bosw.  245.    And  see  United  States  y.  Wilkinson,  12  How.  U.  S.  246. 

*  Page  6  of  tbis  vol. 

»  BoTst  y.  Empie,  6  N.  Y.  (I  Seld.)  88. 

*  Who  sii^ned  as  such  at  time  of  ezecntion  or  deliyery,  Henry  y.  Bishop,  2  Wen'l 
675;  HoUenback  y.  Fleming^,  6  Hill,  803;  (Oonfra,  Jackson  y.  Phillips,  9  Cow.  94.) 
or  attested  on  the  present  request  of  the  parties,  Manns  y.  Dnpont,  8  Wash.  0.  Ct. 
81.  It  may  be  shown  that  a  name  written  at  the  riglit  hand,  as  if  that  of  a  partv, 
was  in  fiict  that  of  a  witness  (Richardson  y.  Boynton  [aboye],  and  p.  419  uf  tbis 
yol.  n.  10);  or  fictltioos  or  nnanthorlzed  (p.  891,  n.  12). 

There  is  no  legal  presumption  tliat  the  obligor  and  one  of  the  subscribing  wit- 
nesses are  the  same  from  identity  of  name.    Jackson  y.  Christman,  4  Wend.  277. 

'  Story  y.  Loyett,  1  E.  D.  Smith,  168;  Willoughby  y.  Carhton,  9  Johns.  136; 
notwithstanding  parties  are  now  competent  as  witnesses.  Jones  y.  Underwood,  28 
Barb.  481 ;  Hodnett  y.  Smith,  10  Abb.  Pr.  N.  S.  86,  s.  o.  2  Sweeny,  401 ;  41  How.  Pr. 
190. 

*  2  OreenL  Ey.  p.  277,  §  295;  Hall  y.  Luther,  18  Wend.  491,  and  cases  cited; 
Hemphill  y.  Dixon,  Hempst.  285. 

*  Page  891  of  this  yoL  n.  18. 

"  Jackson  y.  Waldron,  18  Wend.  178;  Story  y.  Loyett  (above). 

"  Id.;  Clarke  y.  Courtney,  6  Pet  819. 

I*  Page  891  of  this  yoL  n.  11. 

»»  8  Ibb.  N.  Y.  Dig.  new  ed.  184, 185. 

M  Id. ;  Jackson  y.  Christman,  4  Wend.  277. 
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the  handwriting  of  either.^  Under  these  rules,  dne  proof  of  the 
handwriting  of  all  the  witnesses  is  prima  facie  evidence  of  execu- 
tion,* without  proof  of  the  handwritine  of  the  party.'  If  the 
witness'  handwriting  cannot  be  proved,  then,  after  preliminary 
evidence  of  diligent  and  fruitless  exertions  to  prove  his  hand- 
writing, proof  01  the  handwriting  of  the  party  may  be  given.* 

Evidence  of  the  handwriting  of  the  party,  though  not  compe- 
tent as  a  substitute  for  proof  by  testimony  or  handwriting  of 
subscribing  witness,  is  competent  in  corroboration  of  it.* 

The  mode  of  proving  handwriting  has  already  been  fuHy 
stated.* 

8.  Seahl — In  addition  to  the  rules  as  to  proof  of  seal  already 
stated,''  it  should  be  observed,  that  the  record  or  a  certified  copy 
of  the  record  of  an  instrument  which  has  been  recorded,  if  evi- 
dence under  the  statute,  is  competent,  for  the  purpose  of  show- 
ing whether  the  instrument  had  a  seal  or  not  at  the  date  of  rec- 
ord.' An  expert  may  express  an  opinion  whether  the  original 
instrument  shown  him  bears  marks  oi  having  had  a  seal.' 

4,  Sealed  a/uthority,'] — Where  foundation  has  been  laid  for 
secondary  evidence,  proof  of  an  oral  acknowledgment  by  the  de- 
fendant that  the  agent  or  attorney  acted  under  sealed  authority, 
is  competent,  and  an  acknowledgment  of  having  given  authority, 
may,  with  other  circumstances,  sustain  an  inference  that  the  ac- 
knowledgment related  to  sealed  authority.^' 

5.  Statutory  conditions.'] — The  fact  that  defendant  executed 
and  delivered  an  obligation  required  or  permitted  bv  statute  to 
be  given  under  certain  conditions — ^whether  of  jurisdiction"  or 
procedure^  —amounts  to  an  admission  that  those  conditions  ex- 
isted, and  throws  upon  him  the  burden  of  proving  the  contrary." 


^  Van  Rensselaef  y.  Jones,  2  Barb.  648. 

*  Murdock  y.  Hunter,  1  Brock.  Marsh.  186 ;  Clark  y.  Courtney  (aboTe).  Whether, 
to  impair  the  effect  of  proof  of  witness'  handwriting,  eYidence  of  bis  declarations 
that  he  bad  never  attested  the  instrament  is  competent^ — Compare  Keely  v.  Neely, 
17  Peno.  St.  227,  and  p.  1 12  of  this  Yol.  note  S,  and  1  WharU  £y.  §  781,  dting  Ho- 
bart  y.  Dryden,  1  Mees.  A  W.  616. 

*  Unless,  perhaps,  when  there  are  Yery  saspiciona  circnmstances,  when  proof  of 
the  identity  of  the  grantor  may  be  also  necessary.  Hrown  y«  Kimball,  26  Wend. 
259,  reY'g  EimbaU  y.  DaYia^  19  Id.  437.  Contra,  Northrop  y.  Wright,  7  Hill,  476, 
493. 

^  Jackson  y.  Waldron,  18  Wend.  176;  Clarke  y.  Conrtoey«  5  Pet  819;  Morgan  y. 
Cartenins,  4  McLean,  866,  and  cases  cited. 
^  Clarke  y.  Courtney,  6  Pet.  319. 

*  Pages  892-898. 

*  Page  892 ;  and  as  to  corporate  seal,  page  86. 

*  Follett  Y.  Rose,  8  McLean,  832;  Qillespie  y.  Reed,  Id.  877. 

*  Follett  Y.  Rose  (aboYe);  and  see  p.  897  of  this  yoI. 
*<>  Blood  Y.  Goodrich.  12  Wend.  526,  and  casea  cited. 

"  See,  for  instance,  People  y.  Falconer,  2  Sandf.  81,  and  6aaes  cited. 

"  Whilcy  Y.  Sherman,  8  Den.  186 ;  Bormday  y.  Eanouse,  2  N.  T.  Leg.  Obs.  880i 
See,  for  instance,  Onderdonk  y.  Yoorhis,  36  N.  Y.  358 ;  Delaney  y.  Brett,  1  AbU 
Pr.  N.S.  421. 

^'  Onderdonk  y.  Yoorhis  (above) ;  Coleman  y.  Bean,  1  Abb.  Ci.  App.  Dec.  894. 
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6.  Delivery}'] — Delivery  may  be  inferred  from  circumstances.* 
Possession  is  ptnmafdcie  evidence  of  it,"  as  to  those  who  have 
signed  it,  even  though  others  named  in  the  instrument  have  not 

7.  Qualified  delivery."] — If  a  written  instrument  is  executed 
by  part  onlv  of  those  named  in  it  as  parties,  the  question  whether 
those  who  nave  executed  it  are  bound,  depends  upon  the  circum- 
stances under  which  it  was  delivered.  Tne  burden  is  on  the  de- 
fendant to  show  that  they  were  not.*  The  circumstances  of 
delivery  may  be  proved  by  parol.  If  it  appears  by  what  was 
said  at  the  time  of  the  delivery,  or  by  the  nature  of  the  transac- 
tion or  the  attendant  circumstances,  that  any  party  whose  signa- 
ture is  affixed  did  not  agree  to  be  bound  unless  the  other  parties  also 
signed,  the  delivery  will  be  considered  as  not  absolute  but  in 
escrow  merely.*  But  such  an  understanding  had  prior  to  the- ex- 
ecution and  delivery,  and  in  no  other  way  connected  with  that 
act,  cannot  be  shown.'  If  the  instrument  is  on  its  face  complete 
by  the  signatures  affixed  before  delivery,  tlie  stipulation  that 
others  should  sign  cannot  be  shown  by  parol,^  unless  notice  of  it 
is  brought  home  to  the  obligee.* 

8.  Escrow.] — A  statement  in  a  receipt  given  by  a  third  person 
for  a  deed,  that  it  was  delivered  to  him  in  escrow^  is  not  neces- 
sarily controlling.  The  grantor's  intention  is  to  be  gathered  from 
the  whole  evidence.* 

Evidence  that  an  obli^tion  was  placed  in  the  hands  of  a 
stranger  to  be  delivered  m  a  future  contingency,  and  was  deliv- 
ered by  him  without  it  and  without  authority,  is  competent,^* 
and  proves  that  the  obligation  never  had  inception.^^ 

9.  Acceptance.] — Acceptance,  whether  by  plaintiff**  or  by  de- 
fendant," may  be  presumed  from  the  apparently  beneficial  char- 


'  An  ayerment  or  admipsion  of  execution  may  be  a  sufficient  allegation  of  ezeco- 
tion  and  delirery.    Roberts  v.  Good,  36  N.  T.  408. 
<  Gardoer  y.  Collins,  8  Mass.  898. 

*  Sicard  v.  Dayis,  6  Pet.  124;  Games  y.  Dnnn,  14  Id.  822,  affi'g^  1  McLean,  821; 
Grim  y.  School  Directors.  <kt,  61  Penn.  219 ;  Dillon  y.  Anderson,  43  N.  Y.  281.  As 
to  proof  of  delivery,  see  also  Braolcett  y.  Barney,  28  K.  T.  388 ;  People  y.  Bostwick, 
82  Id.  448;  Fisher  y.  Hall,  41  Id.  416. 

*  Dillon  y.  Anderson,  48  N.  T.  281. 

*  Choutean  y.  Suydam,  21  N.  T.  179 ;  People  y.  Bostwiok.  82  N.  T.  44S,  affi'ff  48 
Barb.  9;  Black  y.  Lamb,  1  Beasley  (N.  J.),  108.  Contra^  Pope  y.  Latham,  1  Plka 
(Ark,),  66. 

*  Philadelphia,  ifee.  R.  R.  Co.  y.  Hoirard,  18  How.  (U.  S.)  807.  This  seem)  the 
Boond  principle  which  should  gpitde  where  the  oonfliot  in  authorities  permits.  Conif 
pare  Dair  y.  U.  s.  16  Wall  1,  citing  conflictii^  cases;  Miller  y.  Fletcher,  27  Gratt 
408,  a.  c.  21  Am.  R.  866;  People  y.  Bostwick  (aboye);  Paw.iog  y.  United  States,  4 
Cranch,  219. 

^  State  y.  Potter,  68  Mo.  212,  s.  o.  21  Am.  R.  440 ;  reyiewing  conflicting  casea. 

*  State  «x  re/.  Barnes  y.  Lewis,  73  N.  C.  188.  a.  c.  21  Am.  R.  461. 

*  Brown  y.  Ansten,  36  Bnrb.  841,  a.  o.  22  How.  Pr.  894,  and  cases  died. 
1^  Loyett  y.  Adams,  8  Wend.  880. 

"  Chipman  y.  Tncker,  38  Wis.  43,  s.  o.  20  Am.  R.  1. 
>*  Bank  of  United  States  y.  Dnndrids^,  12  Wheat.  64. 
^  Kingsbory  y.  Bnrnside,  68  Ul.  310,  e.  c.  11  Am.  R.  67. 
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acter  of  the  contract,  and  eyidence  even  of  slight  acts  indicating 
assent.  Non-acceptance  is  not  shown  by  mere  proof  that  the 
instrument  was  retnmed  for  the  purpose  of  having  an  additional 
surety.^ 

10.  Date.l — The  date  stated  in  the  instrument  is  usually 
prima  facie f  hut  not  conclusive,"  eyidence  of  the  date  of  execu- 
tion and  deliveiT.  When  blank,  the  party  who  seeks  to  enforce 
the  instrument  has  the  burden  of  showing  the  true  date,^  if  ma- 
terial. 

11.  Consideration.'] — The  seal  affixed  to  the  writing  sued  on' 
is  presumptive,*  but  not  conclusive,'  evidence  of  a  consideration ; 
but  it  is  not  evidence  that  the  consideration  was  adequate,  where 
the  law  requires  adequacy  to  be  sliown."  Hence  even  partial 
failure  of  consideration  is  available.*  Under  the  statute  the  con- 
sideration is  open  to  inquiry,  to  the  same  extent  as  if  the  contract 
were  unsealed.^*^  The  statute  applies  to  foreign  contracts,"  and  to 
previous  as  well  as  to  subsequent  contracts,  so  far  as  it  affects  tho 
remedy  only.^  Beyond  this,  it  cannot  apply  to  previous  contracts, 
because  it  would  impair  their  obligation. 

Notwithstanding  the  statute,  the  rule  excluding  parol  evi- 
dence which  would  vary  the  writing,  remains  unaSected.^' 

A  nominal  consideration  inserted  in  the  writing  does  not  nec- 
essarily preclude  evidence  of  the  actual  consideration  agreed  on." 

12.  Oral  evidence  to  vary  the  obligation,'] — The  rule  excluding 
oral  evidence  to  vary  the  terms  of  a  writing  has  a  more  strict  ap- 
plication to  formal  instruments,  such  as  bonds  and  covenimts, 
than  to  commercial  contracts  made  in  the  ordinary  course  of  mer- 
cantile business.".  In  the  former  case  there  is  much  more  ground 
for  presuming  that  the  parties  put  all  the  terms  of  their  contract 
into  the  writmg,  than  in  the  latter.    Hence  evidence  of  any  prior 


'  Postmaster  General  t.  Norvell,  Gilp.  106. 

*  Pages  14  and  409  of  this  vol.     Seymour  y.  Van  Sljck,  8  Wend.  408. 
»  Maybnrry  v.  Brien,  15  Pet.  21. 

^fiee  Graves  y.  Lebanon  Nat  Bank,  10  Bosh.  28,  s.  o.  19  Am.  R.  60. 

*  It  18  only  when  the  writing  is  set  up  as  a  cause  of  action,  or  a  spt-off  or  counter- 
claim, that  its  conclusive  effect  is  taken  away  by  the  N.  Y.  R.  S.  Calkins  ▼.  Long,  2% 
Barb.  97.  A  sealed  release  is  conclusive.  Gray  y.  Barton,  56  N.  Y.  68 ;  Torry  v.  Bkck« 
68  Id.  185.    Otberwise  of  a  composition  deed.     Russell  y.  Rogers,  15  Wend.  851. 

*  Home  Ins.  Co.  v.  Watson,  69  N.  Y.  390,  rev'g  4  Supm.  Ct  (T.  &  C.)  226,  s.  oi  1 
Hun,  643. 

^  2  N.  Y.  R.  S.  406,  g  77.  "  There  is  no  longer  any  magio  in  a  wafer.'*  John- 
son  y.  Miln,  14  Wend.  196.  At  common  law,  it  is  conclusive.  Storm  y.  €.  S.  94  U. 
b.  (4  Otto),  84. 

*  As  in  case  of  a  contract  in  restraint  of  trade.  Ross  y.  Sagdbeer,  21  Wend.  166i» 
Compare  Tnllmadge  y.  Wallis,  25  Wend.  107. 

■  Van  Epps  y.  Harrison,  5  Hill,  63  ;  Tallmadge  y.  Wallis,  26  Wend.  107. 
10  W  ilson  y.  Baptist  Educational  Society,  10  Barb.  808. 
"  Williams  v.  Haynes,  27  Iowa,  261,  &  c.  1  Am.  R.  268. 
1*  Mann  v.  Eckford,  15  Wend.  602;  Case  v.  Boughton,  11  Id.  106. 
"  McCurUo  v.  Stevens,  18  Wend.  627. 

^*  Barker  v.  Bradley.  42  N.  Y.  816.    Compare  Halliday  y.  Hart»  82  N.  Y. 
"  See  pages  z94, 409  and  412  of  this  vol 
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or  contemporaneotis  oral  understanding  is  generally  incompetent ; 
bnt  prior  or  contemporaneous  contracts  to  which  the  instrument 
in  question  was  subsidiary  or  auxiliary  majr  be  shown.  Thus  an 
instrument  expressed  to  be  an  absolute  obligation  for  payment  of 
money  may  be  shown,  by  parol,  to  have  been  delivered  under  an 
agreement  that  it  should  be  held  by  the  obligee  as  collateral  se- 
curity for  a  debt  of  a  third  person,  and  be  cancelled  on  payment 
thereof.  Such  evidence  is  not  regarded  as  contradictory  to  the 
written  undertaking,  but  as  tending  to  show  that  it  has  been  dis- 
charged.^ 

In  the  case  of  a  sealed  agreement  parol  evidence  is  not  ad- 
missible, as  in  other  cases,'  to  show  that  the  one  signing  was  only 
an  agent,  for  the  purpose  of  enabling  his  principal  to  enforce  it« 
unless  it  appears  on  tiie  face  of  the  contract  that  it  was  intended 
to  be  the  contract  of  such  principal ;  *  nor  is  such  evidence  admis- 
sible for  the  purpose  of  holding  such  alle^d  principal  liable  on 
it,  unless  a  seal  was  unnecessary,  and  the  interest  ox  the  defend- 
ant appears  on  its  face,  and  he  has  received  its  benefit,  and  rati- 
fied it.*  So  oral  evidence  is  not  admissible  to  enable  him  to  en- 
force it,  nor  to  exonerate  from  personal  liability  trustees,  direct- 
ors or  the  like,  who,  in  their  inaividual  names,  have  entered  into 
a  sealed  obligation  not  indicating  their  representative  capacity.' 

The  general  rule  that  unambiguous  language  in  a  contract  must 
control,  does  not  exclude  extrinsic  evidence  of  the  subject-matter 
and  other  surrounding  circumstances  to  enable  the  court  to  con- 
sider what  the  parties  saw  and  knew,  in  order  to  ascertain  their 
meaning.* 

When  the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  it,  that  sense  is  to  prevail, 
against  either  party,  in  which  he  supposed  the  other  understood  it. 

13.  Practical  construciianJ] — The  acts  and  admissions  of  a 
party  to  an  ambiguous  instrument,  subsequent  to  its  execution,^ 
and  particularly  a  long-continued  course  of  acts  under  it,  giving 
it  a  practical  construction,'  are  competent  against  him.  But 
if  the  language  is  clear  and  unamoiguous,  such  a  practical 
construction  cannot  vary  it,*  unless  there  ha  evidence  to  sustain  a 
waiver  or  estoppel. 

*  Chester  y.  Bank  of  Kingston,  16  K.  T.  886.  And  see  Hnntingtoii  y.  Adams,  18 
Ala.  884. 

*  Pages  298.  802  of  this  vol. 

*  City  of  Proyidence  y.  Miller,  11  R.  L  272,  s.  o.  28  Am.  R.  463,  and  c.ises  cited. 
See  also,  StoweH  y.  Eldred,  89  Wis.  614. 

^  Brigtcs  y.  Partridge,  64  N.  T.  864,  and  cases  cited.  And  see  Squier  y.  Norris, 
1  Lan«.  285. 

*  Lincoln  ▼.  Crandell,  21  Wend.  101.  The  Pennsylyanla  mle  seems  to  allow  oral 
qvolification  more  fireely.  Lippincott  y.  Whitman,  88  Pa.  Stb  244,  and  cases  cited; 
Greenwalt  y.  Kohne,  85  Pa.  St  869. 

*  Clark  y.  United  States  Life  Ins.  &  T.  Co.  64  N.  Y.  88,  rey'g  *l  Lans.  822 ;  and 
■ae  Reynolds  y  Commercial  Fire  Ins.  Co.  47  N.  T.  597. 

^  Goodyear  y.  Cary,  4  Blatchf.  271. 

*  Forbes  y.  Watt,  L  R.  2  S.  dc  D.  App.  214,  a.  0.  2  Moak's  Ksg.  612. 

*  Railroad  Co.  y.  Trimble,  10  Wall  867. 
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14.  LoBt  instrument'] — Lobb  need  not  be  alleged  in  pleading.^ 
If  the  inBtmment  is  shown  to  have  been  filed  pureuant  to  statute^ 
its  lo6s  may  be  shown  by  official  certificate  of  search,  if  authorized 
by  statute ;  ^  or  by  testimonjjr  of  a  witness  who  has  searched,  unless 
the  statute  makes  an  official  certificate  the  exclusive  evidence.* 
If  the  lost  instrument  is  otherwise  proven,  slight  evidence  that  it 
had  a  seal  is  enough  to  go  to  the  jurv.^ 

An  agreement  of  the  parties  dispensing  with  production  of 
the  original  instrument,  does  not  necessarily  dispense  with  the 
ordinary  proof  of  due  execution  of  the  original.' 

15.  Suhaeqnent  modification,'] — A  sealed  agreement  cannot, 
before  breach,*  be  modified  by  a  simple  executory  contract.'  It 
may  (subject,  however,  to  the  requirements  of  the  statute  of 
frauds)  be  modified  by  an  executed  contract,  either  oral  or  writ- 
ten, founded  on  new  consideration.*  And  the  right  of  a  partv 
under  it  may  be  impaired  by  a  waiver  or  estoppel  founded  on  his 
acts,  his  words  or  even  his  silence.  A  discharge  or  modification 
of  any  liability  upon  such  an  instrument,  after  breach,  may  be 
shown  by  parol.* 

16.  BreachJ] — On  a  contract  merely  to  pay  money,  although 

Slaintiff  usuallv  alleges  non-payment,  only  very  slight  if  anv  evi- 
ence.of  breacn  is  required.*  In  other  contracts  plaintiff  sliould 
allege  a  breach,  and  should  prove  it,  unless  it  is  admitted,  or  per- 
formance is  affirmatively  alleged  by  defendant.^^  Where  indem- 
nity alone  is  expressed,  there  must  be  evidence  that  damage  has 
'  been  sustained ;  but  where  there  is  a  positive  agreement  that  the 
act  which  is  to  prevent  damage  to  the  plaintiff  shall  be  done, 
it  is  enough  that  such  act  is  unperformed.^  Where  the  covenant 
is  both  to  do  the  act  and  to  indemnify,  it  becomes  a  question  of 
the  intention  of  the  parties." 

Under  an  allegation  of  breach  of  agreement,  and  a  total  fail- 
ure to  prove  the  agreement,  the  action  is  not  sustained  by  evi- 


»  LivinfiTBton  v.  "White.  80  Barb.  72. 

«  2  N.  Y.  R.  S.  8  ed.  689,  §  IS;  Code  Civ.  Pro.  §  921. 

•  Teall  V.  Van  Wyck,  lo  Barb.  876. 

*  LiTingBton  V.  White,  80  Barb.  72. 
»  Clork  V.  Courtney,  5  Pet.  819. 

•  See  Kuhn  v.  Stevens,  7  Robt.  544,  s.  o.  86  How.  Pr.  275. 

^  Allen  Y.  Joqaish,  21  Wend.  628 ;  Eddy  y.  Graves,  28  Wend.  81. 
"  MoBesY.  Bierling,  81  N.  Y.  462 ;  Fleming  v.  Gilbert,  8  Johns.  628 ;  Pierrepont  T. 
Baitisrd,  6  N.  Y.  279.  rev'g  6  Barb.  864. 

*  Delacroix  v.  Balkley,  18  Wend.  71 ;  Townsend  y.  Empire  Stone  Dressing  Co  6 
Dner.  208;  Dodge  y.  Crandall,  80  N.  Y.  204.  See  farther  as  to  this  subject,  p.  814 
of  this  vol. 

>^  The  same  has  been  held  of  a  covenant  to  do  an  act  or  pay  a  certain  sum.  Mc- 
Gregory  v.  Prescott,  6  Cosh.  (Mass.)  67. 

"  This  [  understand  to  be  the  general  mle  and  commonly  applied  in  pracdoe, 
althonffh  the  decisions  are  not  harmonious. 

1'  Matter  of  Negns,  7  Wend.  498.  and  cases  dted. 

X  Rector,  <fcc.  of  Trinity  Ch.  v.  Higglns,  48  N.  Y.  582,  reVg  4  Robt  1 :  Gilbert  y. 
WiDian,  1  N.  Y.  650,  554 ;  Rubens  v. Trindle,  44  Barb.  886. 
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dence  of  a  tort,  although  snch  as  would  have  beeo  a  breach  had 
there  been  such  an  agreement.' 

Where  performance  is  in  issue,  evidence  of  non-performance 
with  an  excuse  therefor,  is,  in  general,  inadmissible.^ 

17.  Damages*'] — Plaintiff  is  not  entitled  to  prove  a  breach  not 
alleged,^  unless  there  is  a  general  allegation  ;^  but  he  is  not  bound 
to  prove  a  breach  to  the  full  extent  aueged ;  nor  is  he  confined  to 
the  precise  number  or  value  alleged."  But  he  cannot  recover 
more  than  alleged,  and  .he  cannot  prove  any  damages  of  a  kind 
not  necessarily  resulting  from  the  breach  alleged  and  proved,  un- 
less they  are  specially  stated  in  the  complaint.  To  recover  dam- 
ages more  than  nominal,  they  must  be  shown  with  reasonable  cer- 
tainty at  the  trial,  and  not  left  to  speculation  and  conjecture ;  * 
but  every  reasonable  presumption  may  be  made  as  to  the  benefit 
which  the  other  parties  might  have  obtained  by  the  honafide  per- 
formance of  the  agreement.'^  The  allegation  of  amount  of  un- 
liquidated damages  is  not,  for  this  purpose,  to  be  taken  as  true, 
by  an  omission  to  deny  it.^  An  award  as  to  the  amount  of  dam- 
ages, may  avail  as  conclusive,  although  the  action  be  necessary  to 
establish  liability.* 

If  the  contract  specifies  the  amount  to  be  paid  in  case  of  a 
breach,  and  the  settled  rules  of  construction  ^  do  not  conclusively 
determine  whether  it  is  liquidated  damages  or  a  penalty,  the  in- 
strument may  be  aided  and  the  real  intention  ascertained  by 
proof  of  extrinsic  facts."  A  sum  duly  fixed  as  liquidated  dam- 
ages, and  not  as  a  penalty,  is  recoverable  without  proof  of  actual 
damage.^ 

The  general  principles  as  to  proof  of  value,  injury,  &c.,  by 
the  opinions  of  witnesses,  have  been  already  stated.^  The  opinion 
or  conclusion  of  a  witness  as  to  the  amount  of  damage  sustained, 
as  distinguished  from  his  knowledge  of  value,  and  of  the  differ- 
ence in  value  caused  by  breach,  is  not  admissible.'^ 

18.  Fraud;  FaUure  of  ocmsideraMon.'] — Fraud  in  the  execu- 
tion is  always  admissible  under  proper  allegation.'"    Fraud  in  the 


>  BeaH  r.  YateB,  2  Han,  466. 

*  Oakley  v.  Morton,  11  N.  Y.  25 ;  Warren  v.  Bean,  6  Wis.  120. 
«  Brigg8  ▼.  VanderbUt,  19  Barb.  222. 

«  Trimble  v.  Stilwell,  4  E.  D.  Smith,  612. 

*  2  Greenl.  Ev.  248,  §  260. 

*  Neary  v.  Boslwick,  2  Hilt.  614. 

^  Wilson  v.  Northampton  it  Banbnry  Junction  Ry.  Co.  L.  R.  9  Chan.  App.  279, 
a.  o.  8  Moak's  Eng.  R.  866,  per  Ld.  Sblbobni. 

*  Stuart  T.  Binaee,  10  Boaw.  436. 

*  Whitehead  v.  Tattersall,  1  Ad.  <k  E.  491. 

»  Bagley  t.  Peddie,  16  N.  Y.  469,  and  canes  cited;  2  Qreenl.  Et.  241,  g  258. 

"  See  Shnte  r.  Hamilton,  8  Daly,  462,  472. 

"  Smith  V.  Coe,  83  Saper.  Ct.  (IJ.  dE  S.)  480,  483. 

"  Pages  810,  348,  863,  <bc.,  of  this  yoL 

"  Morehonso  v.  Mathews.  2  N.  Y.  514;  Wetharbee  y.  Bennett,  2  Allan,  428, 48a 

"  Hartehorn  y.  Day,  19  How.  U.  S.  211. 
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consideration,  or  a  failure  of  consideration,  though  not  usually  ad- 
mitted at  common  law,*  is  equally  available  unaer  the  new  pro- 
cedure if  it  amount  to  an  equitable  defense.  Evidence  that  the 
signer  was  illiterate,  and  that  the  instrument  was  not  read  to  him 
or  only  read  to  him  bv  the  other  party,  does  not  avoid  it,  but 
shifts  the  burden  to  the  other  to  show  that  it  was  explained  to 
him  in  substance,  and  there  wAs  no  suppression,  concealment,  or 
misrepresentation  of  any  of  its  obligations.*  To  avoid  a  surety's 
signature  for  fraudulent  concealment  by  the  creditor,  it  must  oe 
shown  that  the  creditor  misled  him,  of  induced  him  to  become 
surety  in  ignorance,  or  at  least  was  present  when  another  did  so.* 
A  failure  of  consideration  cannot  be  proved  under  a  general 
denial.* 

19.  lififormation,'] — Under  the  new  procedure,  either  the 
plaintiff*  or  defendant,*  if  appearing  and  claiming  in  one  and  the 
same  capacity,'  may,  under  proper  allegations  show  fraud  or  mis- 
take in  the  instrument  sued  on,  entitling  him  to  a  reformation 
and  judgment  accordingly,  without  bringing  a  separate  action. 

For  this  purpose,^  it  is  necessarv  to  show  either  mutual  mis- 
take, or  mistake  of  one  party  to  the  instrument,  known  to  the 
other,  and  fraudulently  taken  advantage  of,  by  him.  The  misr- 
take  must  bo  as  to  a  fact  shown  to  be  material  and  to  have  anima- 
ted and  controlled  the  conduct  of  the  party  in  assenting,"  or  as  to 
the  preparation  and  contents  of  the  instrument,  so  that  it  does 
not  express  the  actual  agreement  made.*®  In  the  case  of  an  error 
in  the  instrument,  the  fact  that  the  other  party  knew  of  the  mis- 
take, and  inequitably  suffered  it  to  pass,  is  practically  equivalent 
to  fraud."  Within  these  limits,  even  though  the  contract  be 
within  the  statute  of  frauds,"  parol  evidence  of  the  agreement  or 
the  intent  of  the  parties  is  admissible,  to  prove  that  by  mistake 
something  material  has  been  omitted ;  or  that  the  instrument  con- 
tains more  than  was  intended ;  or  that  it  varies  from  their  intent 
by  expressing  something  different  in  substance  from  the  truth  of 


*  Hartshorn  v.  Dny,  19  How.  XT.  S.  211. 

*  Ellia  T.  McCormick.  1  Hilt  813;  Harris  v.  Story,  2  E.  D.  Smith,  863;  Snffern 
V.  Butler,  19  N.  J.  Eq.  202. 

>  Atlas  Bank  y.  Brownell,  9  R.  I.  168,  s.  o.  11  Am.  R.  281 ;   Magee  v.  Manhattan 
life  Ins.  Co.  92  U.  S.  (2  Otto).  93.  99. 

*  Dubois  V.  Hermance,  66  N.  Y.  678,  aflffg  1  Snpm.  Ct.  (T.  A  C.)  293. 

»  Lnub  V.  Buckmiller,  11  N.  Y.  620;    Bartlett  v.  Judd.  21  N.  Y.  200,  affi'g  28 
Barb.  262. 

*  Haire  v.  Baker,  6  N.  Y.  867. 

^  Cady  v.  Potter,  66  Bnrb.  468.    Compare  Haddow  v.  Lnndy,  69  N.  Y.  820,  and 
Rathbone  v.  Hooney,  68  N.  Y.  468. 

'  As  disiinguished  from  a  claim  to  resciDd.     Smith  y.  Mackin,  4  Lans,  41. 

*  Grymes  y.  Sanders,  98  U.  S.  (8  Otto),  66,  60,  and  cases  cited. 

"  Lwyitt  y.  Palmer.  8  N.  Y.  19 ;   O'DonncU  y.  Harmon,  8  Daly,  424 ;   Pitcher  r. 
Henneray,  48  N.  Y.  416, 

>^  Botsford  y.  McLean,  46  Barb.  478,  correcting  42  Id.  446. 

1*  Rider  y.  Powell,  4  Abb.  Ct.  App.  Dec.  68,  s.  o.  leas  folly,  28  K.  Y.  810. 


BOJ^DS.  613 

that  intent.^  The  miBtake  mnst  be  clearly  made  out  bj  the  moot 
satisfactory  proof ;'  and  the  actual  agreement  must  also  be  shown 
with  deamess.* 

20.  DecLaraVona  and  admissions  (jf  principal.'] — In  an  action 
a^nst  principal  and  surety  jointly,  the  admissions  and  declara- 
tions of  the  former  are  competent  not  only  against  himself,  but 
also  against  the  surety,  if  made  as  part  of  tne  res  gestm  of  an  act 
properly  in  evidence  against  the  former,*  otherwise  not."  But 
when  admissible,  such  declarations  and  admissions  of  the  prin- 
cipal, and  even  his  formal  official  reports  made  during  the  period 
in  respect  of  which  the  surety  is  liable,  are  not  conclusive  against 
the  surety.* 

Entries  made  by  the  principal  against  his  interest,  though  in 
a  private  book,  are,  after  his  death,  competent  primary  evidence 
against  his  surety,  although  a  witness  to  the  transaction  might 
have  been  called. 


IL  Bonds. 


21.  Estoppel  h/  reoitalJl — ^In  an  official  bond  the  recital  of  of- 
ficial character  or  appointment  is  conclusive  evidence  of  the  ap- 
pointment as  against  the  obligors,  sureties  as  well  as  principal.^ 
A  mere  recital  cannot  operate,  by  way  of  estoppel,  so  far  as  to 
preclude  the  obligees  from  showing  the  instrument  absolutely 
void ;  •  but  it  may  estop  as  to  any  particular  matter  of  fact  re- 
cited.' Even  sureties  are  bound  by  the  recital  of  preliminaries 
not  affecting  the  jurisdiction.^    A  recital  estops  as  to  the  fact  re- 


1  PenneH  y.  Wilson,  t  Abb.  Pr.  N.  S.  466,  a.  o.  lew  fiiUy,  3  Robt.  506 ;  Nevin*  t. 
Ihinlap,  83  N.  T.  676. 

'  Same  caaes  (Lyman  t.  United  Ins.  Co.  17  Johns.  878):  "  Beyond  all  reasonable 
donbt,"  says  the  chancellor  in  Coles  y.  Bowne^  10  P«%e,  626.  But  compare  p.  496 
of  this  yol. 

>  Kent  y.  Manchester,  29  Barb.  595. 

«  Bank  of  Brighton  y.  Smith,  12  Allen,  248,  249;  Union  Sayings  Assoc,  y.  Fd- 
wards  47  Mo.  445;  Snell  y.  Allen,  1  Swan  (Tenn.),  208;  Dobbs  y.  Jostices,  Ac.  17 
Oa.  624,  680 ,  2  Wbart.  £▼.  §  1212.  (For  a  broader  rule,  see  Atlas  Bank  y.  Brown- 
ell,  9  R.  I.  168,  B.  G.  11  Am.  R.  281.  But  compare  p.  188  of  this  yol.)  Unless  there 
is  eyidence  of  combinalion  between  the  plaintiff  and  theprincipal.  Commonwealth  y. 
Ken-ig,  2  Pa.  St,  448,  462;  United  States  v.  Cutter,  2  Curt.  C.  Ct.  617. 

»  Stetson  y.  City  Bank,  2  Ohio  St.  167.  177;  Blair  y.  Perpetual  Ins.  Co.  10  Mo. 
559,  667 ;  Smith  y.  Whiopingham,  6  C.  dE  P.  76.  Compare  Amherst  Bank  y.  Root, 
2  Mete.  (Mass.)  522,  54f;  Parker  y.  Sute,  8  Black.  292. 

*  Bis«el  y.  Sazton,  66  N.  Y.  66. 

*  Fake  y.  Whipple,  89  N.  T.  8.4,  affi'g  89  Barb.  839,  and  cases  dted ;  Bruce  y. 
United  Stotcs,  17  How.  U.  S.  437. 

*  Caldwell  y.  Colgate,  7  Barb.  258.  Ayolding  the  deed  ayoids  also  the  estoppel. 
Id.  As,  for  instance,  where  the  case  was  without  jurisdiction.  Caffrey  y.  Dudgeon, 
88  Ind.  512,  s.  o.  10  Am.  R.  126 ;  Germond  y.  People,  1  Hill,  848. 

*  See  Decker  y.  Judson,  16  N.  T.  489. 

"  Coleman  y.  Bean,  1  Abb.  Ct  App.  Dec.  894. 

88 
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cited,^  but  does  not  necessarily  exclude  eyidence  of  another  inde- 
pendent  fact  which  avoids  the  effect  of  the  former.' 

A  bond  to  an  officer  is  at  lesist  prima  facie  evidence,  against 
the  obligors,  of  his  appointment.*  In  a  bond  of  indemnity  against 
the  non-performance  of  a  contract,  the  recital  of  the  execntion  of 
the  contract  is  conclusive  evidence  of  its  due  execution,*  and  its 
validity  so  far  as  that  is  matter  of  fact.'  Recitals  are  evidence, 
though  the  facts  recited  be  not  alleged  otherwise  than  by  setting 
forth  the  instrument  in  which  they  appear.* 

22.  Breach.'] — In  an  action  on  a  bond  for  payment  of  money 
only,  it  is  for  defendant  to  prove  payment.'  In  an  action  for 
breach  of  any  other  condition,  plaintiff  should  allege  non-per- 
formance of  the  condition,*  and  give  some  evidence  of  non-per- 
formance,* unless  it  is  admitted  expressly  or  impliedly.^  It  is  for 

Jlaintiff  to  show  the  state  of  facts  called  for  to  prevent  the  con- 
ition  taking  effect.^  If  the  bond  is  conditioned  for  performance 
of  another  contract,  and  it  appears  that  there  were  conditions 
precedent  in  that  contract  requiring  something  from  plaintiff,  he 
must  show  performance  of  those  conditions.^  But  if  there  is  a 
proviso  or  defeasance  contained  in  a  condition,  the  facts  neces- 
sary to  invoke  it  must  be  set  up  by  defendant  in  order  to  avail 
him.^  Satisfaction  by  parol,  of  money  due  by  the  condition  of  a 
bond,  before  forfeiture,  may  be  proved  by  paroL" 

23.  Adminisi/ration  lands.'] — Actual  appointment,  letters  and 
oath,  may  be  proved  by  the  record ;  but,  without  its  production, 
may  be  proved  by  a  recital  in  the  bond,  of  intent  to  api)ly  for  let- 
ters, witn  evidence  that  the  principal  acted  as  if  appointed  and 
qualified."  The  surrogate's  decree,  shown  to  have  been  made  in 
a  proper  proceeding,"  and  directing  the  administrator  to  make  a 
payment,  is  conclusive  on  the  sureties,  unless  fraud  or  collusion 
IS  shown.^'    Plaintiff  must  also  show  disobedience;  and  proof  of 


>  Cocka  T.  Barker,  49  N.  Y.  107. 

•  Reed  y.  McCourt,  41  N.  Y.  485. 

•  8cott  y.  Dnnoombf',  49  Barb.  78. 

•  Lee  y.  Clark,  1  Hill,  66. 

•  Jarvia  y.  Sewall,  40  Barb.  449. 

•  Slack  y.  Heath,  4  E.  D.  Smith.  95,  a.  o.  1  Abb.  Pr.  8S1. 

^  Mann  y.  Eckford,  15  Wend.  619.    Compare  JuUey  y.  Plants  1  MacArtbnr,  98» 

•  Thomas  y.  AUen,  1  Hill,  145 ;   Lipe  y.  Becker,  1  Den.  668;    2  N.  Y.  B.  8.  878^ 

•  United  States  y.  Bell,  Gilp.  41. 

><>  Cotheal  y.  Talmadge,  1  £.  D.  Smith,  678,  676. 

"  Ferris  y.  Pnrdy,  10  Johns.  858. 

"  Water  Commissioners  of  Detroit  y.  Burr,  56  N.  Y.  665,  affi'g  86  N,  Y.  Snper. 
Ct(8  J.  <kS.)522. 

>*  Jarvia  y.  Sewall,  40  Barb.  449. 

"  Keeler  y,  Snliabury,  88  N.  Y.  648, 

"  Dayton  y.  Johnson,  69  N.  Y.  419.    Compare  Lent  y.  Hascall,  22  N.  Y.  188. 

**  Bebrle  y.  Sherman,  10  Boaw.  292. 

"Thaver  y.  Clark,  4  Abb.  Ct.  App.  I>eo.  891.  affi'g  48  Barb.  248;  Caaonl  T. 
Jeiome^  63  K.  Y.  815.    See  also  1  Wms.  Ezrs.  6th  Am.  ed.  696,  n. 
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leave  to  sne  is  not  enough  for  this  purpose.^  Bnt  if  plaintiff 
show  disobedience  or  failure  to  comply  at  a  ^ven  time,  the  bur- 
den is  on  defendant  to  show  subseauent  compliance  if  ho  rely  on 
that.'  PlaintiflE  should  be  preparea  to  prove  the  surrogate's  leave 
to  sue.'  His  leave  to  sue  is  conclusive.  Neither  notice  of  these 
proceedings  to  the  surety,  nor  a  demand  on  the  surety,  is  neces- 
sary.* 

The  defendant  may  show*  either  that  the  bond  was  not  made, 
or  that  the  decree  was  not  made ;  or,  if  made,  was  collusive,^  or 
that  there  was  no  failure  by  the  administrator  to  comply ;  or  that 
there  was  no  order  for  the  prosecution.  But  not  that  lie  was 
misled  in  signing  the  bond,  by  one  with  whose  deception  plaintiff 
was  not  connected ;  *  nor  that  the  surrogate  erred  in  making  the  de- 
cree, nor  that  he  wrongly  adjudged  the  claim  established  ;  nor  that 
there  were  in  fact  no  assets,  altnough  the  surrogate  decided  that 
there  were  assets  to  be  applied.* 

24.  Bottomry  hands,'] — The  bond  duly  proved  raises  a  pre- 
sumption that  the  amount  was  famished  to  the  vessel.^*  But  if 
executed  by  the  master,  plaintiff  must  show  that  he  acted  within 
the  scope  of  his  authority, — ^that  is  to  say,  there  must  be  evidence 
of  actual  necessity  for  repairs  and  supplies ;  or  at  least  of  due  in- 
quiry and  of  reasonable  grounds  of  oelief  that  the  necessity  was 
real  and  exigent.^  Kecessity  for  repairs  and  supplies  raises  a  pre- 
sumption oinecessity  for  credit,^  especially  if  tne  vessel  was  in  a 
foreign  port ;  ^  and  throws  on  the  owner  the  burden  of  showing 
that  the  money  could  have  been  obtained  otherwise  than  by  bot- 
tomry." 

25.  Indemnity  bonds,"] — ^Possession  by  tho  principal  is  evidence 
of  authority  to  deliver ;  and  parol  qualmcations  not  made  known 
to  the  obligee  cannot  be  proved  against  him."  The  seal  raises  a 
presumption  of  consideration,  even  for  a  bond  of  indemnity 
against  the  consequences  of  performing  a  legal  obligation ;  and 
defendant  must  overcome  this  by  prooi  that  there  were  no  facta 


I  People  T.  Barnes,  18  Wend.  492. 

*  Dajton  T.  Johnson,  69  N.  T.  419. 

*  People  y.  Falconer,  3  Sandf.  81 ;   Beall  y.  New  Hezieo,  16  WaU.  648 ;   and  see 
Hatter  of  Van  Eps,  66  N.  T.  699. 

*  People  Y.  Downing,  4  Sandf.  189. 
»  Wood  y.  Barstow,  10  Pick.  868. 

*  People  y.  Laws,  8  Abb.  Pr.  460. 

^  Annett  y.  Terry,  86  N.  Y.  266,  affi'g  2  Robt  666,  a.  a  28  How  Pr.  824;  People 
y.  Townsend,  87  Barb.  620. 

*  Gasoni  y.  Jer<jme,  68  N.  T.  816. 

*  People  y.  Laws  (aboye). 

>«  Cohen  y.  The  Anuuida,  Crabbe,  277. 

"  The  Grapeshot,  9  Wall  129;  The  Bridgewater,  Olo.  86. 

"  The  Grapeshot  (aboye). 

>*  The  Washington  Trying,  2  Ben.  818,  828. 

^  The  Kathleen,  2  Ben.  468 ;  The  Virgin  y.  Yyf  Una,  8  Pet.  638. 

^  Belloni  v.  Freebome,  68  N.  Y.  888. 


616  ACTIONS  ON  SEALED  INSTRUMENTS. 

tlirowing  doubt  on  the  obligation.^  On  an  indemnity  against 
damage,  by  reason  of  any  fact,  as  distinguished  from  an  indem- 
nity against  liability  or  an  obligation  to  do  a  specific  act,  actual 
loss  or  in junr  must  be  shown,  except  in  the  case  of  some  statu* 
tory  bonds.^  The  competency  and  effect  of  a  judgment  against 
the  plaintiff  has  already  been  stated.' 

26.  Official  lo7ids}] — The  general  rules  applicable  in  actions 
by  and  against  public  officers  have  already  been  stated.*  It  may 
be  further  added  that  a  fiscal  officer  may  sometimes  be  presumed 
to  have  received  the  whole  amount  collectible  upon  his  warrant, 
and  that  he  retains  in  his  own  hands  the  balance  unaccounted 
for ;  and,  in  such  case,  the  burden  of  proof  is  on  him  to  show 
that  the  failure  to  pay  arose  from  his  inability  to  collect  the  sum, 
except  by  compulsory  measures  against  the  taxpayers ;  ^  but  a 
pubhc  officer  is  not  generally  presumed  to  have  applied  funds  to 
nis  private  purposes ;  and  hence  hiB  pecuniary  embarrassments 
are  not  generally  competent ;  yet  where  it  has  been  shown  that 
those  having  the  right  to  control  his  acts,  have  permitted  him  to 
use  such  funds,  his  pecuniarv  embarrassments  may  be  competent 
in  favor  of  his  sureties.^  A  balance  shown  to  nave  been  due 
from  the  officer,  when  re-appointed,  is  presumed,  but  not  conclu- 
sively, to  have  been  then  still  in  his  hands ;  but  his  sureties  may 
show  that  he  was  in  fact  already  a  defaulter  when  they  became 
such.' 

Peculiarities  in  the  mode  of  keeping  public  accounts  should 
be  explained  by  the  testimony  of  those  daarged  with  the  duty  of 
keeping  them,  rather  than  by  the  calling  of  a  witness  who  may 
happen  to  be  acquainted  with  the  matter,  to  state  his  opinion  of 
the  effect.* 

1  Home  Ins.  Co.  y.  Watscn,  59  N.  T.  890,  reVg  4  Sapm.  Ct  (T.  A  0.)  226,  a.  a  1 
Hun,  648 ;  and  Bde  Oorentry  t.  Barton,  17  Johns.  142. 

<  Churchill  y.  Hunt.  8  Den.  821 ;  Gilbert  y.  Wiman,  1  N.  Y.  560 ;  Wright  y.  Whi- 
ting,  40  Barb.  285 ;  Weller  y.  Eames,  16  Minn.  461,  &  o.  2  Am.  R.  150. 

>  Page  2G1  of  this  yol. ;  and  see  Bridgeport  Ins.  Co.  y.  Wilson,  84  N.  T.  276,  rev'g 
7  Bosw.  427;  Taylor  y.  Barnes,  69  N.  Y.  430;   Thomas  y.  Hnbbell,  16  N.  Y.  405 
tev'e  18  Barb.  9;  Fny  y.  Ames,  44  Barb.  827. 

*^As  to  the  nature  and  limits  of  the  liability  of  fiscal  officers,  see  Cent  L.  J.  1677, 
p.  478 ;  16  Alb.  L.  J.  129 ;  Perlej  y.  County  of  Muskegon,  82  Mich.  132,  a.  o.  20  Am. 
R.687. 

*  Pages  169-202  of  this  yol. 

•  Fake  y.  Whipple.  89  N.  Y.  894,  affi'g  89  Barb.  889.  But  compare,  contra,  Bryan 
y.  United  States,  1  Black.  140. 

'  NoUey  v.  Calloway  County  Court,  11  Mo.  447,  468. 

•  Bmca  y.  United  states,  17  How.  U.  S.  487 ;  United  States  y.  Eckford,  17  Pot 
261. 

*  United  States  y.  Willard.  1  Paine,  639.  646.  For  the  peculiar  rules  focQitating 
proof  in  actions  against  defaulting  officers  of  the  United  States,  see  United  States  y. 
Eckford,  17  Pet  251,  s.  c.  1  How.  U.  S.  250 ;  United  States  y.  Hodge,  18  How.  U.  S. 
478;  Watkina  y.  United  Stoles,  9  Wall.  759;  United  Stotes  y.  Eg^leston,  23  Int 
Key.  Rec.  113 ;  United  Stotes  y.  Jones.  8  Pet  875;  Bruce  y.  United  Stotes,  17  How. 
U.  S.  487;  United  States  y.  Ganssen,  19  Wall.  198 ;  Smith  y.  United  Stotos,  6  Pet 
292,299;  Bleeoker  y.  B<mdp  8  Wash.  C.  Ct  629 ;  Lawrenoa  y.  United  States,  2  Mt 
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If  a  oanse  of  action  matm^  on  a  breaeh  of  the  bond,  no  do- 
mand  need  be  proved*^ 

IIL  Chabtbb-pabtibs. 

27.  Oeneral  ruU  a»  to  Oral  evidence  to  vary.'] — ^The  rale 
tbat  oral  evidence  is  generally  inadmissible  to  enlarge  or  vary  the 
terms  of  a  contract  is  applied  to  charter-parties.*  But  if  the  lan- 
guage be  indefinite  or  ambiguous,  the  situation  of  the  parties 
may  be  shown  as  in  other  cases  for  the  purpose  of  ascertaining 
their  intent.'  Being  under  seal,  the  rule  excludes  evidence  to 
show  that  another  than  the  person  named  as  party,  was  the  prin- 
cipal for  the  purpose  of  enaoling  him  to  sue  on  it.'  Though  the 
signer  be  described  as  a^ent  in  tne  body  of  the  instrument,  yet  if 
he  signs  personally,  without  qualification,  he  ma^  be  held  liable, 
unless  it  appears  from  the  other  portions  of  the  instrument  that 
he  did  not  mtend  to  bind  himself  as  principal.'  But  evidence  of 
a  usage  of  trade  that  if  the,  principal's  name  is  not  disclosed 
within  a  reasonable  time  after  signmg  of  the  charter-party,  in 
such  case  the  broker  shall  be  personably  liable,  is  admissible."  If 
the  charter-party  appears  to  have  been  executed  as  covering  the 
whole  subject-matter  of  a  previous  memorandum,  a  clause  in  the 
memorandum,  omitted  from  the  charter-party  is  merged  ;*  other- 
wise if  executed  only  in  part  performance  of  the  memorandum.' 
A  subsequent  agreement  by  parol  for  the  use  of  the  ship  at  a  per* 
iod  before  the  diarter-party  attaches,  may  be  proved.* 

28.  Uaa^.^ — ^Where  local  usage  of  the  port  is  eompetent,  it 
is  no  objection  that  it  was  not  known  to  a  party  who  contracted 
in  such  form  as  to  be  subject  to  it.^ 

29.  Terms;  Measurements/  Cargo;  Capacity.'] — A  usage  as 
to  terms,  &c.,  may  be  proved  if  the  charter-party  contemplates 
it, — as  where  it  stipulates  for  ^*  the  usual  and  customary  terms,"  ^ 
or  '^regular  terms  of  loading;"" — but  not  otherwise  to  vary 


^  Albany  dtj  Fire  Id&  Co.  t.  I>eyendor(  48  Barb.  444 ;  School  District  No.  1  T. 
Lyford,  21  Wi«a  6<»6. 

*  The  £11  Whitney,  1  BUtch.  C.  Ct  860;  The  Hermitage,  4  Id.  474,  and  see 
pages  296  ond  488  of  this  toL 

»  See  Almgren  t.  DutQh,  5  N.  T.  28. 

«  Hamble  y.  Hunter,  12  Ad.  A  EL  N.  S.  (Q.  B.)  810,  and  aee  pase  298  of  this  roL 

*  Haogh  y.  Mansanoe,  27  Weekly  II.  586 ;  compare  Hayn  y.  CImbrd,  Id.  641. 

*  Hutchinson  y.  Tatham,  L.  R.  8  C.  P.  482. 

*  Renard  y.  Sampson,  12  K.  Y.  661,  affi'g  2  Doer,  286. 
•Id. 

*  White  y.  Parkin,  12  East,  878.  So,  of  other  matter^  of  Agreement,  express  of 
implied,  extrinsic  to  the  contract.  Rose.  K.  P.  443 ;  citing  Fletcher  y.  Gillespie^  S 
Bing.  686. 

^^As  to  the  mode  of  proof,  see  pages  296  and  486  of  this  yoL 
"  Robertson  y.  Jackson,  2  C.  B.  412. 
"  Robertson  y.  Wait,  8  Exch.  299,  and  see  Rose.  K.  P.  446. 
1*  Leidemann  y.  SchulU,  14  C.  B.  88;  23  L.  J.  C.  P.  17. 
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clear  and  nnambi^oos  language.^  But  even  ordinarj  lanffnagei 
— Buch  as  "  bale,  '  or  *' fml  and  complete  cargo,"* — ^maj  be  ex- 
plained by  eyidence  that  in  the  shipping  osage  it  has  a  peculiar  or 
technical  meaning.  To  admit  evidence  of  technical  meaning  the 
phrase  need  not  be  on  the  face  of  it  ambiguous/  So  if  the  char- 
ter-partj  is  indeterminate  as  to  the  place  of  measurement  of 
goods,  eyidence  of  usage  is  competent/ 

The  testimony  of  experts  is  competent  on  the  question 
whether  a  ship  has  on  board  a  ^^  full  careo."* 

The  defendant  may  show  a  fraudulent  misrepresentation  of 
capacity,  made  by  plaintiff  at  the  time  of  hiring,  as  a  ground  of 
reaucing  the  recovery,^  unless  inconsistent  with  the  terms  of  the 
instrument.^ 

30.  PerfarmaTUfeJ] — ^Performance  or  waiver  must  be  affirma- 
tively estalJlished  by  the  plaintiff.* 

81.  Damages  ] — The  fact  that  a  party  to  a  charter-party  paid 
an  additional  price  for  goods  because  of  delay  consequent  on  its 
violation,  is  prima  fade  evidence  of  damage  to  that  extent 
without  proof  of  the  value  at  the  place  of  intended  sale,  and  en- 
titles him,  in  the  absence  of  evidence  to  the  contrary,  to  go  to  the 
jury.^  Breach  in  not  furnishing  a  cargo  being  shown,  the  bur- 
den is  thrown  on  defendant  to  show,  in  mitigation  of  damages, 
that  another  carffo  might  have  been  procured  by  the  use  of  or- 
dinary means  ana  proper  opportunities  on  the  part  of  the  master 
or  owners.^* 

82.  DemuTToge.  or  damages  for  detention^ — ^Where  lay 
days  are  to  commence  running  *'  on  arrival,"  parol  evidence  is 
competent  to  show  what  is  commonly  understood  to  be  the  port ; 
and  this  evidence  may  extend  to  the  fact  that  in  the  case  of  a 
particular  class  of  ships  like  that  in  question,  the  lay  days  com- 
mence only  from  the  mooring  at  the  quay,  where  by  the  regula- 


>  Phillipps  T  Briard,  1  H.  dE  N.  21,  a.  o.  26  L.  J.  ExcK  288.  Compare  Brown  y. 
Byrne,  8  £1  dp  Bl.  7U8,  0.  o.  L.  J.  28  Q.  B.  818 ;  Boso.  N.  P.  24. 

•  Taylor  y.  Briggs,  2  C.  A  P.  525. 

'  Cathbert  y.  Gumming,  11  Ezch.  406,  and  see  page  484  of  this  yol. 

^  Page  484  of  this  yol.    Mvers  y.  Sari,  3  E.  dp  £.  819  (per  Blaokbubit,  J.) 

•  Bottomley  y.  Forbes.  6  Biog.  N.  C.  121 . 

•  Ogden  y.  Parsons,  28  How.  U.  S.  167, 169. 

•  Johnson  y.  Mile,  14  Wend.  195. 

•  Baker  y.  Ward,  8  Ben.  499. 

•  Roberts  y.  Opdyke,  40  N.  T.  259,  affi'g  1  Robt  287 ;  Rose.  N.  P.  448.  Compare 
Bowley  y.  U.  S.  8  Ct.  of  CL  li37.  As  to  sea-worthiness^  compare  The  YinoeiineB,  8 
Ware,  171 ;  Werk  y.  Leathers,  1  Woods.  271 ;  Rose  N.  P.  448 ;  Belham  y.  Benaon,  1 
Gow.  45 ;  and  page  498  of  this  yol. 

>o  FeatherstoD  y.  WilldnsoD,  L.  R.  8  Ex.  122,  a.  c.  4  Moak's  Eng.  498. 

"  Marrell  y.  Whiting,  82  Ala.  54,  67. 

'*  Although  no  proylsion  be  made  in  the  contract  for  demnrrage,  damages  in  the 
nature  of  demurrage  may  be  recoyered  for  detention.  Horse  y.  Pesant^  8  Abb.  Ct 
App.  Dec,  821. 
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tionfl  of  the  port  she  only  could  discliarge.^  Bnt  if  the  written  ob- 
ligation is  to  land  the  cargo  at  a  specified  dock,  eyidence  of  nsa^ 
is  not  necessarily  competent  to  show  that  the  allowance  for  de- 
murra^e  does  not  begin  till  after  obtaining  a  berth.^  Parol  evi- 
dence istheld  not  admissible  to  show  usage  that  snch  an  expression 
as  ^Ho  be  discharged  in  fourteen  days,'^  means  working  days,  and 
excludes  Sundays  and  custom-house  holidays.' 

rV.  Covenants  fob  tttlb. 

83.  Implied  covenants.'] — By  statute  in  New  York  *  and  some 
other  States,  no  covenant  is  implied  in  any  conveyance  of  real 
estate.  But  leases  for  not  more  than  three  years  ^  and  convey- 
ances of  incorporeal  hereditaments*  are  not  within  this  rule. 

84.  Covenant  qf  Warrant!/.'] — An  actual  eviction  or  ouster 
from  the  possession  of  the  whole  or  part  of  the  premises  con- 
veyed, by  force  of  a  paramount  title,  must  be  shown.^  Actual 
sale  under  judicial  process  is  sufficient  evidence  of  the  eviction.' 
The  judgment  is  in  any  case  competent  evidence  of  the  fact  of 
its  recovery;  but  the  paramount  character  of  the  title  is  not 
proved  by  the  judgment,*  unless  defendant  was  a  party  or  privy 
to  the  judgment.  If  the  covenantor  was  not  a  party  on  the 
record  in  the  evicting  judgment,  the  jud^^nt  will  still  be  con- 
clusive on  him,  if  distinct  and  unequivocal  notice  was  given  him 
expressly  reauiring  him  to  appear  and  defend  the  adverse  suit, 
ana  giving  him  reasonable  opportunity  to  do  so.^  If  such  notice 
appear  upon  the  record  of  that  suit,  the  court  may  instruct  the 

J'ury  that  the  recovery  in  that  suit  is  conclusive  on  tne  present  de- 
endant,  as  if  he  had  been  a  party  on  the  record  in  the  former 
suit.  If  the  notice  do  not  thus  appear  on  the  record,  the  ques- 
tion of  the  conclusiveness  of  the  judgment  will  depend  upon  the 
belief  of  the  jury  as  to  the  reception  of  the  notice.^^ 


>  Norden  Staamsblp  Co.  y.  Dempsey,  L.  B.  1 C.  P.  DiT.  654, 8.  o.  IS  Moak's  Bug.  26S. 

*  Pha  <ka  B.  B.  Co.  y.  Northam,  2  Ben.  1. 

*  See  Cbchran  y.  Betbere,  8  Esp.  N.  P.  121.  Contra,  pages  297  and  866  of  this  yol. 
Ljrins:  days  mean  working  days.  Commeroial  Steamship  Co.  y.  Boulton,  L.  B.  10  Q. 
B.  346,  B.  o.  18  Moak's  Eng.  288. 

*  1  N.  Y.  B.  S.  788,  §  140  (2  Id.  6th  ed.  1119).  So,  to  some  extent,  by  the  Amer- 
ican doctrine  of  the  common  law.  Frost  t.  Baymond,  2  Cat  188 ;  Van  Bensselaer  y. 
Kearney,  11  How.  U.  S.  297, 822.  For  the  ride  as  to  implied  covenants,  in  case  of  a 
conyeyance  made  in  one  State,  of  land  in  another,— see  Bethell  y.  Bethell,  64  Ind.  428, 
s.  o.  28  Am.  B.  660. 

*  Moffet  y.  Strong,  9  Bosw.  57;  Lynch  y.  Onondaga  Salt  Co.  64  Barb.  668. 

*  Mayor,  Ac.  of  N.  Y.  y.  Mabie,  18  N.  Y.  161,  rey*g  2  Duer,  401. 
^  Blydenbnrgh  y.  Cotheal,  1  Dner,  176,  195,  and  cases  dted. 

*  Cowdrey  y.  Coit,  44  N.  Y.  882,  rey*g  8  Bobt  210.  Compare  Fornas  y.  Doigin, 
119  Mass.  600,  s.  o.  20  Am.  B.  841. 

*  On  this  subject,  see  also  page  261  of  this  yol. 

'^  Bawle  on  Coy.  282.  The  requirement  of  an  express  request  is  not  sanctioned 
by  many  of  the  anUiorities,  see  Somers  y.  Schmidt^  24  Wise.  417,  and  page  261  of  tlua 
ToL 

"Id, 
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If  the  record  of  tlie  former  action  does  not  exhibit  on  itg  face 
the  title  under  which  the  recoverj  was  had,  the  plaintiff  in  the 
present  action  must,  notwithstanding  proper  notice  has  been 

fiven,  prove  that  snch  title  did  not  accrae  snbsequentlj  to  the 
eed  to  himself.^ 
If  plaintiff  does  not  relj  on  the  judgment  as  evidence  of 
the  adverse  title,  he  need  not  prove  that  defendant  had  notice  of 
the  suit. 

85.  —  of  Seizin  dnd  Right  to  Convey.] — IJnless  plaintiff  avers 
a  particular  defect,  in  a  form  entitling  defendant  to  rely  on  his 
proving  it,  the  burden  is  on  defendant  to  prove  the  seizin  denied 
by  the  plaintiff;  for  defendant  rather  than  plaintiff  is  presumed 
acquainted  with  the  state  of  the  title.*  The  true  consideration, 
and  its  non-payment,  may  be  shown  bv  parol,  notwithstanding 
the  receipt  for  a  different  consideration  in  the  deed«' 

86.  —  against  Ineumhrances.'j — The  burden  is  on  plaintiff  to 
prove  the  incumbrance.*  The  injurv  sustained  must  be  indicated 
in  the  pleading  to  admit  evidence  of  special  damage.^  Extrinsic 
evidence  that  the  parties  did  not  intend  the  covenant  to  extend 
to  a  particular  incumbrance  not  specified,  or  did  intend  it  to  ex* 
tend  to  one  which  is  excepted,  is  not  competent.*  But  on  the 
question  of  what  is  an  incumbrance,  within  the  meaning  of  the 
covenant,  evidence  of  the  surrounding  circumstances,  of  the  re- 
lation of  the  parties  to  the  subject  of  the  conveyance,  of  notice  to 
the  purchaser,  and  of  local  usage,  if  any,  is  com^tent.^  Evidence 
of  declarations  of  a  former  owner,  made  during  his  ownership 
and  tending  to  prove  existence  of  a  right  of  way  admitted,  is 
competent  against  the  present  owner;  but  such  declarations, 
tending  to  disprove  the  existence  of  the  right  of  way  are  incom- 
petent in  favor  of  the  present  owner.'  If  the  breach  consists  in 
an  incumbrance  of  record, — such  as  a  judgment  •  or  a  tax  sale,^ — 
the  record,  or  the  material  part  of  it,  must  be  produced  or  ac- 
counted for. 

87.  — for  Quiet  Possession  or  Enjoyment^— Th^  burden  is 
on  plaintiff  to  show  eviction,  actual  or  constructive,^^  unless  de- 
fendant has  assumed  the  burden  of  proof  by  affirmative  allega- 
tions in  his  answer.    A  purchaser  is  presumed  to  know  what  the 


1  Rawle  on  Cor.  S82.   . 

*  Potter  T.  Kitchen,  6  Bosw.  672,  and  cases  cited ;  Bawle  on  Cor.  84,  8Y. 
>  Bingham  T.  Weiderwax,  1  N.  T.  509. 

^BawleonCoT.  114. 
»  Id.  116. 

■  Harlow  y.  Thomaa»  16  Pick  66 ;  Bawle  on  Cor.  119, 120,  n. ;  1ft  Moal^s  Eng; 
B.  248,  n. 

*  Rawie  on  Cor.  118. 

'  Blake  V.  Sverett,  1  AU^i,  24d. 

*  Waldo  Y.  Long,  7  Johns.  178 ;  Cooper  r.  Wfttaon,  10  Wend.  20ft. 
>«  Kennedy  v.  Newman,  1  Sandf.  187. 

"  Bawle  on  Got.  194. 
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{roperty  is  which  he  bnjs,  tmless  deception  is  practiced  npon 
im.^  rlaintifi  need  not  show  that  the  paramount  title  was 
established  by  judgment.'  The  judgment  against  the  plaintiff  is 
competent  evidence  against  defendant ; '  but  if  he  relies  on  his 
surrender  without  judgment,  he  must  show  that  the  title  was 
paramount,  and  could  not  justW  have  avoided  yielding.*  It  is 
not  enough  to  show  that  the  de&ndants  had  notice  of  the  claim 
«gai»st  hmi.'       

>  Spoor  Y.  Green,  L.  R.  9  Ex.  99,  b.  o.  8  Moak^i  EDg.  640. 

*  McGary  y.  Hastdnge,  89  Gel  860,  a.  o.  2  Am.  R.  466. 

■  Rickert  y.  Snyder,  9  Wend.  416 ;  and  see  preoeding  p«ni|^raplMi 
«  Rftwle  on  Coy.  160. 

•  Kelly  y.  Dokh  Church,  %  Bfll,  106 


OHAPTBE  XXVIU. 

ACTIONS  ON  LEASES. 

1.  AHegation  of  lease.  18.  Posseaslon  not  eeaaenttaL 

2.  Mode  of  proyioff  the  contract.  14.  Tenant' ■  eatoppeL 
8.  Conditional  dehyery.  15.  Adyene  title. 

4.  General  rule  hs  to  oral  eyidenoe.  16.  Forfeitare. 

6.  Partiea.  17.  Assignment. 

6.  Usage,  18.  Demand. 

1.  Practical  construction.  19.  Repairs. 

8.  Implied  coyenants.  20.  Surrender. 

9.  Identifying  the  premises.  21.  Apportionment 

10.  The  date  and  term.  22.  Payment 

11.  Rate  of  rent.  28.  Eyiction. 

12.  PlaintiTs  title.  24.  Waste. 

1.  Allegation  of  lease."] — Under  the  new  procedure  a  written 
contract  is  admissible  in  evidence  under  a  general  allegation  that 
the  party  contracted,  without  indicating  how,*  and  conversely  if 
the  allegation  is  of  a  written  contract,  evidence  of  an  oral  con- 
tract, ii  valid,  is  admissible  by  an  amendment,*  unless  the  ad- 
verse party  is  surprised.  At  common  law,  a  parol  contract  is  not 
admissible  under  an  allegation  of  a  specialty;'  but  the  variance 
may  be  cured  by  amendment,^  if  defendant  nas  not  been  misled 
to  his  prejudice.  Even  if  the  action-  is  for  use  and  occupation, 
the  court  may  allow  a  lease  to  be  proved  under  amendment,  and 
a  recovery  thereon  had  ;•  and  conversely,  if  the  action  is  on  a 
deed,  recovery  for  use  and  occupation  may  be  had  by  amend- 
ment.* Under  an  allegation  describing  the  lea^e  as  for  the  orig- 
inal term,  the  lease  may  be  admitted  in  evidence,  though  ex- 
tended by  virtue  of  a  covenant  therein  contained,  for  an  addi- 
tional period  and  at  a  different  rent.^ 

Compliance  with  the  statute  of  frauds  need  not  be  alleged, 
but  if  tne  contract  is  denied  or  the  statute  of  frauds  pleaded, 
compliance  must  be  proved.' 


>  Note  8  below,  and  see  Tnttle  y.  Flannegan,  64  N.  Y.  686,  affiV  4  Daly,  92. 

*  Thomas  y.  Nelson,  4  Law  A  £q.  Rep.  40 ;  Houghton  y.  Koenig,  18  C.  B.  286. 

'  PhiUips  &  Colby  Construction  Co.  y.  Seymour,  91  U.  8.  (1  Otto),  646.  Com- 
pare  Rose.  N.  P.  843;  Dougherty  y.  Matthews,  86  Mo.  620,  628. 

*  Houghton  y.  Koenig,  18  C.  fi.  288. 

*  Bedford  y.  Terhnoe,  80  N.  Y.  468,  affi*g  1  Daly,  871 ;  and  see  page  862  of  this 
yoL 

*  Houghton  y.  Koenig  (aboye). 

^  Phelps  y.  Van  Dnsen,  8  Abb.  Ct  A  pp.  Dec.  604. 

■  Marston  y.  Sweet,  66  N.  Y.  206,  rev'g  4  Hun,  166.  The  mode  of  proyinff  a 
memorandum  which  satisfies  the  statute  has  already  been  indicated,  p.  292  of  Uiis 
yoL  And  see  Baumann  y.  James,  L.  R.  8  Ch.  App.  608 ;  Hand  y.  Hall,  25  Weekly 
R.  784,  a.  o.  L.  R.  2  Exch.  D.  866;  Chretien  y.  Donney,  1  N.  Y.  419;  WesUrn 
Trans.  Co.  y.  Lansing,  49  N.  Y.  499. 

|622] 
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3.  Mode  of  promng  the  oontract."] — Wheie  a  lease  may  be 
proved  by  parol,  the  fact  and  terms  of  tenancy  may  be  shown  bv 
evidence  that  plaintiff  informed  defendant  what  they  wonld  be  if 
he  occupied,  and  that  he  thereafter  did  so  without  dissent.^  A 
memorandum  of  terms,  read  over  at  the  time  of  contract,  and 
assented  to,  may  be  put  in  evidence,  or  may  be  used  to  refresh 
the  memory  of  a  witness.'  But  such  an  unsigned  paper,  though 
read  or  dehvered  as  a  description  of  the  premises,  or  a  statement 
of  terms  of  letting,  is  not  necessarily  such  a  contract  in  writing 
as  to  be  the  primary  evidence,  and  exclude  oral  proof.' 

The  fact  of  tenancy  is  conclusively  proved  by  an  adjudication 
in  summary  proceedings  between  the  same  parties,  to  recover 
possession  for  non-payment  of  rent/ 

If  a  written  contract  is  to  be  proved,  the  mode  of  proof  is 
governed  by  rales  already  stated." 

If  the  instrument  be  in  duplicaieSj  each  containing  the  whole 
contract,  each  is  primary  evidence  against  the  one  who  signed  it  ;* 
and  the  production  of  the  one  signed  by  defendant,  is  enough, 
without  producing  or  accounting  for  the  other  duplicate.''  If 
one  party  produces  one  of  the  duplicates  signed  by  the  other 
party,  the  presumption  is,  that  the  other  part,  signed  by  himself, 
IS  in  the  hands  of  the  other  party.' 

If  the  lease  is  in  counterparfSy  one  containing  the  stipulations 
on  the  part  of  the  lessor  only,  the  other  those  on  the  part  of  the 
lessee,  both  must  be  produced  or  accounted  for  if  required,' 
whenever  the  whole  contract  is  material.  If  the  action  is  on  the 
covenant  of  the  defendant  only,  the  production  and  proof  of  the 
part  signed  by  him  containing  it,  is  enough,  without  the  counter- 
part signed  by  the  covenantee,^'  unless  the  terms  of  the  counter- 
part become  material.  The  existence  of  the  other  may  be  pre- 
sumed in  the  first  instance  ;^  and  this  presumption  excludes  oral 


>  Despard  v.  Walbridge.  16  N.  T.  874. 

*  Bolton  T.  Tomlin,  5  Ad.  A  £1.  866. 

*  Ramflbottom  ▼.  Tnnbridffe,  2  M.  A  S.  484 :  Trewhitt  r.  Lambert,  10  Ad.  A  El. 
470.     And  see  Bolton  v.  Tomlin,  6  Ad.  A  El.  8A6. 

*  Jaryis  v.  Driggs,  69  N.  Y.  148.  Contra,  Boiler  v.  Mayor,  Ac.  of  N.  T.  40 
Super.  Ct.  (J.  A  8.)  628.  In  Evana  t.  Poet,  6  Hon,  888,  it  was  held  that  the  adjudi- 
cation was  not  te<i^l  evidence  of  the  tenancy. 

*  For  handwriting,  see  pp.  ])91-401  of  this  yoL  ;  for  rules  applicable  to  nealed  and 
witnessed  instruments,  see  p.  493 ;  for  rules  applicable  to  corporate  contracts,  see 
p.  84,  Ac  Under  the  statute  of  frauds  an  agent's  authority  must  be  in  writing.  Post 
Y.  Martens,  2  Kobt  487.  But  may  be  proYed  by  admission.  Blood  y.  Qoodrich,  12 
Wend.  626. 

*  See  Lewis  y.  Payn,  8  Cow.  71. 

1  Hallett  Y.  ColUns,  10  How.  U.  S.  174,  184 ;  page  288  of  this  yoL  ;  and  1 
Greenl.  Ey.  18  ed.  120. 

*  Hallett  Y.  ColUns  (aboYe). 

*  Dobbin  y.  Watkin,  Col.  A  C.  Cas.  89,  s.  o.  8  Johns.  Cas  2  ed.  416.  C<mtra^ 
Houghton  Y.  Koenig,  18  C.  B.  288 ;  Doe  d.  West  y.  Davis,  7  East,  868. 

i<»  Gates  V.  Graham,  12  Wend.  66;  Houghton  y.  Eoeoig,  18  C.  B.  236;  Woodf 
86,  676.     And  see  Pearse  y.  Morris,  8  B.  A  Ad.  866.    Compare  p.  288  of  this  Yol. 
"  Cleves  Y.  WlU<JUghby,  7  HIU,  88;  Mayer  y.  MoUer,  1  Hilt.  491. 
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evidence  in  enhstitntion  for  it,  nnless  its  absence  is  acconnted 
for ;  and  eqnallj  excludes  oral  evidence  in  variance  of  it.^  De- 
fendant may  show  that  no  counterpart  was  executed.* 

A  discrepancy  between  du})licate8  may  be  explained  by  parol 
evidence,  showing  a  mistake  in  one.'  But  an  essential  discrep- 
ancy between  two  counterparts,  one  of  which  is  the  consideration 
for  the  other,  so  that  the  contract  cannot  be  proven  without 
both,  is  fatal,  if  the  writing  is  essential  under  the  statute  of 
frauds/  The  rules  as  to  proving  modifications  of  such  contracts* 
have  been  already  stated«* 

8.  Conditional  delivery.] — ^If  the  contract  was  in  writing,  evi- 
dence of  an  oral  a^ement  that  it  was  to  have  no  effect,  or  none 
except  on  a  condition  which  has  never  happened,*  is  admissible ; 
but  evidence  of  an  oral  agreement  that  it  was  to  have  only  a  par- 
tial effect,  is  not.^ 

4t.  Oeiieral  ruU  as  to  oral  evidence  to  vary."] — ^Oral  evidence 
is  not  competent  (in  the  absence  of  fraud  or  mistake)  to  show 
that  the  parties  stipulated,  at  or  before"  the  execution  of  the 
writing,  for  somethm^  contrary  to  what  is  there  expressed,  or  to 
what  IS  legally  implied.*  But  a  collateral  agreement  mav  be 
made  in  consideration  of  one  of  the  parties  executing  tha  lease 
although  under  seal,  and  may  be  proved  by  parol  ii  it  is  not 
contraoictory  to  the  terms  of  the  deed  itself.^    So  an  oral  agree- 


>  Cl«ves  Y.  Willoughby,  1  HiU,  8S ;  Mayer  v.  Holier,  1  Hilt  491. 

*  Woodf.  676. 

■  McNalty  y.  Prentice,  26  Barb.  204. 

*  Compare  Bnrcbell  v.  Clark,  2  C.  P.  Dir.  602,  a.  o.  18  Moak*8  Eng.  282. 

*  See  pp.  814  and  608  of  tbia  toL 

*  For  iDbtance,  tbe  approyal  of  a  tbird  person.  6  EL  A  B.  8Y0,  874;  WaOSa  r, 
LitteU.  11  C.  B.  N.  a  869. 

^  For  instance,  tbat  it  was  made  only  for  tbe  purpose  of  secnrinff  a  license,  and 
was  to  determine  as  soon  as  tbe  premises  could  be  sold.    2  Fost.  A  F.  86. 
"  Brigbam  y.  Rogers,  17  Mass.  671 ;  I^Aqnin  y.  Barbour,  4  La.  Ann.  441. 

*  See  tills  subject  on  p.  296  of  tbis  yoL  As  for  instance,  tbat  certain  rspairs 
were  to  be  made  by  tbe  plaintifF,  (Mayor,  Ac.  of  N.  Y.  y.  Price,  6  Sandf.  642;  Aris:- 
bam  y.  Roarers  [aboye];  Mayor  y.  MoUer,  1  Hilt.  491 ;  contra,  Mann  y.  Munn,  L. 
J.  43  C.  P.  241);  or  tbat  ligbts  were  not  to  be  obstructed,  (Jobnson  y.  Oppenbeim,  66 
K.  Y.  280,  aiffg  86  Super.  Ct.  [8  J.  A  S.]  440);  or  tbat  a  coyenant  in  restraint  of 
occupation,  sbould  not  be  enforced  so  long  as  occupation  should  be  orderly,  (Dodga 
y.  Lambert,  2  Bosw.  670,' 679).  So  where  a  mininf?  lease  fixes  a  price  for  the  coal 
mined,  it  is  inadmissible  to  proye  by  parol,  tbat  when  tbe  lease  was  preparing,  tbe 
quantity  of  coal  to  be  mined  under  the  lease  was  omitted  at  the  request  of  tbe  de- 
rendant  (tbe  lessee),  and  tbat  be,  tbe  lessee,  then  agreed  to  mine  all  tbat  he  could 
dispose  of,  tbe  lease  containing  no  such  proyision.    Lyon  y.  Miller,  24  Penn.  St.  892. 

'<>  Erslcine  y.  Adeane,  L.  R.  8  Ch.  App.  766,  a.  a  6  Moak's  Eng.  694.  Thus,  where 
to  induce  a  tenant  to  sign  a  lease  which,  tike  other  leases  on  the  estate,  reseryed  aU 
game,  etc.,  and  tbe  right  to  preserye  and  shoot,  tbe  lessor  promised,  that  after  a  cer* 
tain  lettini;  should  shortly  expire,  all  game  sbotdd  be  kUled  down,  eic-^Odd,  that 
parol  eyidence  of  tbia  was  admissible.  Id.  a.  p.  Remmington  y.  Palmer,  62  N.  Y. 
81,  rey'fi:  1  Hun,  619,  a.  o.  4  Supm.  Ct.  (T.  A  C.)  696.  Compare  Dubois  y.  Kellv,  10 
Barb.  496 ;  Morgan  y.  Griffith,  L.  R.  6  Exch.  70 ;  Angell  T.  Duke.  82  L.  T.  K.  S. 
820,  Q.  B. ;  Stepb.  Ey.  90.  A  part  of  the  apparent  conflict  in  the  decisions  may  bo 
explained,  if  we  obserye  that  it  la  one  queation,  whether  such  a  coUaterai  agreement 
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ment  to  which  the  instrament  was  subsidiary,  being  giren  in  part 
execution  of  it  may  be  proved.^  So  evidence  of  possession  under 
an  oral  agreement,  prior  to  the  term  fixed  in  the  written  agree- 
ment, is  competent,  for  the  one  does  not  contradict  the  other, 
although  they  were  made  simultaneously.'  Nor  does  the  rule  ex- 
clude parol  evidence  of  the  representations  made  as  a  part  of  the 
negotiation,  if  adduced,  not  for  the  purpose  of  varying  the  terms 
of  the  writing,  but  of  showing  deceit,'  or  the  effect  those  terms 
would  have  had  if  the  representations  had  been  true.^  Evidence 
of  the  surrounding  circumstances  is  competent,  as  in  the  case  of 
other  contracts.' 

5.  Parties.'] — If  the  lease  was  made  by  plaintiffs,  in  their 
individual  names,  a  recital  that  they  were  actmg  as  a  committee 
by  authority  of  a  corporate  body,  does  not  prevent  them  from 
recovering.  The  pnneiple  that  the  lessee  cannot  dispute  his 
lessor's  title  applies.^  The  fact  that  the  landlord  has  taken  sum- 
mary proceedings  under  the  statute,  against  a  third  person,  to 
recover  possession  of  the  premises,  does  not  preclude  nim  from 
showing  that  the  defendant  was,  in  fact,  his  lessee,  or  liable  to 
him  under  an  agreement  creating  a  tenancy.^  The  landlord  mav 
recover  if  his  action  is  on  an  express  covenant  to  pay  rent,  though 
prior  to  the  accruing  of  the  rent  sued  for,  a  renewal  of  the  lease 
was  assigned  to  third  persons,  and  the  plaintiff  accepted  subse- 
quent rent  from  them.' 

6.  Usage.'] — ^In  respect  to  matters  on  which  the  written  agree- 
ment is  silent,'  as  well  as  in  ascertaining  the  proper  interpretation 
of  language  not  having  a  fixed  legal  meaning,^^  every  demise  is 
open  to  explanation  by  the  general  us^e  and  custom  of  the 
country,  or  of  the  district  where  the  land  lies.  Every  person, 
under  such  circumstances,  is  supposed  to  be  conversant  of  the 
custom,  and  to  contract  with  a  tacit  reference  to  it.^^ 


may  be  proved  for  tibe  purpOBe  of  BOstaiDici^  an  action  for  its  breach;  and  a  different 
question,  whether  it  may  be  prored  for  the  purpose  of  defeating  an  action  on  the 
^irrittGn  lease. 

>  Dope  T.  Balen,  68  N.  Y.  880,  affi'g  86  Super.  Ct  (J.  A  a)  468. 

*  Ilubbell  T.  aaA.  1  HUt  67. 

•  Allaire  v.  Whitney,  1  Hill,  484 ;  Whitney  v.  Allaire,  1  N.  Y.  806,  affi'g  4  Ben.  664. 

*  Sharp  V.  Moyor,  ic.  of  N.  Y.  40  Barb.  256,  a.  a  26  How.  Pr.  889. 

»  See,  for  instance,  Ayer  r.  Kobbe,  69  N.  Y.  464,  affi'g  86  Super.  Ct.  (J.  <&  S.)  168. 

•  Stott  V.  Rutherford,  98  U.  8.  (2  Otto),  107.  And  see  Dolby  r.  lies,  11  Ad.  4 
El  885;  Churchward  r.  For^,  2  H.  <fc  N.  446;  L.  J.  26  Ex.  854.  Tiie  rules  as  to 
ornl  evidence  to  show  the  real  party  in  interest  in  agreements  under  seal,  and  not 
under  seal  respectively,  are  stated  at  pp.  298-801  and  498  of  this  toI.  See,  alao, 
Mason  y.  Breslin,  2  Sweeny.  886,  896 ;  Jackson  y.  Foster,  12  Johns.  488. 

■»  La  Forge  y.  Paik,  1  Edm.  228. 

»  Phelps  y.  Van  Dusen,  8  Abb.  Ct.  App.  Dec.  604. 

»  Van  Kess  y.  Packard,  2  Pet.  187,  148 ;  Hangum  v.  Farrington,  1  Daly,  286, 
388 ;  and  see  pp.  296,  8G6  and  601  of  this  yoL 

1^  See,  for  instance,  Clayton  y.  Gregson,  4  Ney.  <fc  M.  602;  Wilcox  y.  Wood,  9 
Wend.  846 ;  and  see  p.  486  of  this  yoL 

"  So  held  of  a  usage  allowing  a  tenant  to  remoye  his  building.  Yaa  Neoa  r. 
Packard  (aboye). 
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7.  Practical  construction.'] — ^An  agreement  additional  to  the 
Btipnlations  of  the  lease,  may  be  inferred  from  the  repeated  de- 
mand of  one  party  and  compliance  therewith  by  the  other,  on  a 
point  on  which  the  lease  is  silent, — for  instance,  the  time  when 
rent  is  payable,* — but  if  the  leajse  expresses  the  obligation,  the 
conduct  of  the  parties  in  departure  from  it,  is  not  evidence  of 
a  contrary  agreement.*  An  unambiguous  instrument  cannot  be 
varied  by  evidence  of  the  adverse  party's  declarations  of  his  un- 
derstanaing  of  its  terms,  nor  of  his  practical  concessions  during 
a  former  quarter,'  unless  the  evidence  establishes  an  estoppel. 

8.  Implied  covenants,'] — A  covenant  for  quiet  enjoyment  is 
implied  in  every  mutual  contract  for  the  leasing  and  demise  of 
land  by  whatever  form  of  words  the  agreement  is  made,^  un- 
less it  contains  an  express  covenant  on  tne  subject.*  This  cove- 
nant means  only  that  tenant  shall  not  be  evicted  by  paramount 
title.« 

There  is  usually,  also,  an  implied  warranty  of  title  or  power 
to  demise,  in  leases  containing  no  express  covenant  ^  (except,  by 
statute,  leases  exceeding  three  years') ;  and  the  existence  and  ex- 
tent of  the  covenant  depend  on  the  words  of  demise.* 

In  a  lease  of  real  property  only,  the  common  law  raises  no 
implied  warranty  of  tenantableness  or  fitness  for  use,^  (although 
it  may  be  otherwise  of  a  lease  of  a  furnished  house,^  or  of  chat- 
tels); nor  is  there  any  implied  covenant  to  repair"  or  to  main- 
tain." Where  the  contract  of  hiring  contains  no  warranty,  ex- 
press or  implied,  that  the  premises  are  fit  for  the  purpose  for 
which  they  are  hired,  the  declarations  of  the  lessor  to  that  effect, 
made  at  the  time  of  the  hiring,  do  not  prove  a  contract.*' 

A  covenant  on  the  part  of  the  lessee  to  use  the  prem- 
ises in  a  proper  manner,  is  implied  in  absence  of  any  express 
covenant." 


>  Long  Island  R.  R.  Co.  t.  Marqnand,  6  N.  Y.  Leg.  Obs.  160. 

*  Giles  T.  Comstock,  4  N.  Y.  270.     But  their  conduct  nny  be  evidence  of  their 
VnderstaDding  of  ambiguous  terms.    See  Pease  t.  Christ,  81  iJ.  Y.  141. 

*  Bigelow  r.  Collamore,  6  Cush.  226. 

^  Mack  v.  Patchin,  42  N.  Y.  167  (and  cases  dted),  affi'g  29  How.  Pr.  20. 
»  Burr  T.  Stenton.  43  N.  Y.  462. 

•  Howard  v.  Doolittle,  8  Doer.  464. 

'  Vandekarr  r.  Vandekarr,  11  Johns.  122 ;  Rawle  on  Cov.  462-8. 
'  Moffat  T.  Strong,  9  Bosw.  67,  and  see  page  619  of  this  toL 

•  Grannis  v.  Clark,  8  Cow.  86, 

i^McGlashan  y.  Tallmadge,  87  Barb.  813,  and  cases  cited;  Mayer  y.  MoUer,  1 
Hilt  491 ;  Erskine  y.  Adeane,  L.  R.  8  Ch.  766,  761. 

"  Compare  Caesar  y.  Karutz,  60  N.  Y.  229 ;  Wallace  y.  Lent,  1  Daly,  481 ;  Wilson 
y.  Finch-Hatton,  L.  R.  2  Ex  D.  836,  and  cases  cited  in  16  Alb.  L.  J.  196;  17  Id.  208; 
Litton  y.  Gerrish,  9  Cush.  (Mas<i.)  94. 

"  Howard  y.  DooliUle,  8  Duer,  464. 

»  Erskine  y.  Adeane,  L.  R.  8  Ch.  766,  762 ;  and  see  GaHnp  y.  Albany  Railw.  Ca 
68  N.  Y.  1. 

i«  Dutton  y.  Gerrish,  9  Cusb.  (Mass.)  89,  94 ;  Schennerhom  y.  Gouge,  13  Abb.  Pr. 
816.    Compare  paragraph  4,  n.  4, 

»  Woodf.  123. 
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9.  IderUifying  the  premises.'] — If  the  designation  of  the  prem- 
ises is  ftmbignons, — as,  for  instance,  where  a  street  nninber  only 
is  used  in  the  lease  of  a  honse,  without  indicating  whether  it  was 
intended  to  incinde  a  yard  or  an  allej,^  or  where  a  building  is 
leased  as  a  ^^  Hotel,"  without  indicating  whether  shops  on  the 
ground  floor  were  included  or  not,*— ond  evidence  of  the  dec- 
larations of  the  parties  at  and  before  the  execution  of  the  writing, 
and  of  the  usage  of  language,  &c.,  is  admissible.  A  variance  m 
the  location '  or  quantity  ^  o?  land  held  by  an  assignee  of  part  of 
the  premises,  is  not  necessarily  fatal. 

10.  The  Date  and  Term.'] — ^Parol  evidence  is  admissible  to 
show  the  date  of  delivery  of  a  lease,  though  the  effect  be  to  fix 
a  different  time  than  that  expressed  in  the  lease ;  *  and  a  mistake 
in  a  date  may  be  corrected  by  parol.  In  the  absence  of  any  evi- 
dence to  the  contrary,  if  a  lease  is  expressed  to  take  effect  in 
presently  and  possession  under  it  is  averred,  the  prim^a  facie  pre- 
sumption is  that  the  lease  and  possession  of  the  premises  were 
delivered  on  the  day  of  the  date  of  the  lease.* 

In  tenancies  under  agreements  mentioning  no  time,  and  not 
reserving  an  annual  rent,  the  period  fixed  for  payment  of  rent, 
as  monthly  or  weekly,  &c.,  implies  that  the  tenancy  is  of  the 
same  duration,*^  unless  otherwise  regulated  by  statute,  as  in  the 
city  of  New  York.'  The  fact  that  a  notice  to  quit  on  a  day 
specified  was  served  personally  on  the  tenant,  and  that  he  made 
no  objection  to  the  time,  is  prima  facie  evidence  which  sus- 
tains a  finding  that  the  tenancy  commenced  and  ended  at  that 
period.* 

Where  a  lease  is  from  a  day  named,  proof  of  a  local  custom 
that  the  term  commences  at  noon  of  that  day,  and  terminates  at 
noon,  is  admissible  ;  for  custom  is  eood  to  authorize  taking  pos- 
session under  a  lease.^*  A  lessee  suea  for  rent,  upon  his  covenant, 
is  not  estopped  by  the  covenant  from  showing  that  the  lessor^s 
estate  ended  before  the  rent  accrued.^ 

11.  Bate  of  Rent] — If  the  rent  is  not  fixed  by  writing,  it  is 


'  Ciry  T.  Thompson,  1  Daly,  85 ;  People  ex  rel.  Murphy  v.  Gedney,  10  Htm,  161. 

*  Sart^ent  t.  Adams,  8  Gray.  72,  77.  So  where  the  agreement  was  that  "  the 
present  leasee  and  occupant  of  the  first  floor,"  Ac,  might "  continue  to  use"  the  same, 
it  being  conceded  that  ne  did  not  have  a  literally  exdusiye  possession  of  the  whole 
first  floor,  parol  evidcoce  was  admitted  to  show  what  he  actually  used  and  occupied 
before  the  agreement  was  executed.  *  Steffens  y.  CoUini,  6  Bosw.  228 ;  and  see  Cor* 
bett  y.  Costello,  8  La.  Ann.  427. 

*  Rose.  N.  P.  842. 

^  Van  Rensselaer  y.  Jones,  2  Barb.  648,  664, 
»  Steele  y.  Mart,  4  B.  A  C.  279. 

*  Rhone  y.  Gale,  12  Minn.  64. 

V  Steffens  T.  Karl,  40  N.  J.  L.  (Yroom),  128. 

*  1  N.  Y.  R.  8.  744,  8  1. 

*  Doe  y.  Forster,  18  £a8t,  406 ;  Doe  y.  Briggs,  %  Taunt  109. 
^^  Wilcox  y.  Wood.  9  Wend.  846. 

"  Lamson  y.  Clarksoo,  118  Maas.  848,  s.  a  18  Am.  R.  498. 
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to  be  aBcertained  on  principles  stated  in  respect  to  actions  for  nse 
and  occupation.  If  the  agreement  was  in  writing,  oral  evidence 
that  the  rent,  even  for  a  particular  season,  was  fixed  by  the  par- 
ties at  a  different  rate  from  that  stated  in  the  writing,  is  inadmis* 
sible.^  The  fact  that  rent  was  due,'  but  not  the  amount,'  maj  be 
proved  bj  an  adjudication  in  summary  proceedings  between  the 
same  parties,  to  recover  possession  for  non-payment.  The  amount 
may  be  proved  by  a  judgment  between  the  same  partieSi  for  the 
rent  of  the  same  premises  for  a  previous  quarter.* 

12.  PlawUff^ s  tiUeJ] — Where  the  lessor  sues,  the  lease,' or 
the  fact  of  possession  under  an  agreement  of  tenancy,'  or  even  the 
payment  oi  rent''  under  it,  is  sumcient  evidence  of  his  title.  In 
an  action  against  the  tenant,  by  one  claiming  the  reversion, 
plaintiff  should  prove  his  derivative  title ; '  and  if  the  lessor  had 
onlv  a  particular  estate,  must  show  its  commencement,  and  the 
autnority  to  grant  the  lease.' 

13.  Possession  not  essential,'] — If  an  express  covenant  is 
proved,  an  action  for  the  rent  does  not  require  from  plaintiff 

Eroof  of  the  fact  of  occupation  or  enjovment,  but  the  action  may 
e  maintained  though  the  tenant  abanaoned  possession.^ 

14.  Tenants  estoppel^ — ^A  tenant  who  has  entered  into  pos- 
session,^ or  who,  without  actual  possession,  has  had  a  permissive 
potential  possession,^  whether  imder  a  written  ^  or  an  oral  lease,^* 


>  Pattenon  r.  CHara,  2  E.  D.  Smith,  28.  Compare  Preeton  y.  Mereerean,  2  W. 
BL  1249 ;  RemmiDgton  t.  Palmer,  62  N.  Y.  SI,  rev'g  1  Han,  619,  a.  c.  4  Supm.  Ct  (T. 
^  C.)  696. 

•  Jarris  v.  Drim,  69  N.  T.  148. 

*  Id.     Oyntra,  Brown  ▼.  Mayor,  Ac.  of  N.  Y.  <  Dalj,  461. 
«  Kelaey  v.  Ward.  88  N.  Y.  88. 

*  Lnsh  V.  Drase,  4  Wend.  818 ;  Rose  N.  P.  848. 
•Id. 

*  Chapman  y.  Beard,  8  Anitr.  942. 

•  Schott  y.  Burton,  13  Barh.  1Y3 ;  TayL  luhT,  482. 

•  Woodf.  681 

i<»  GUhooley  y.  Waahington,  4  N.  Y.  217,  9SSi^  Z  Sandf.  880.  Otherwiie,  in  an  ac- 
tion for  nse  and  occupation.     Id. 

"  Otherwise,  if  he  merely  attorned  by  mistake.  Rose.  N.  P.  886.  And  aee  2  Abh. 
K.  Y.  Dig.  new  ed.  809. 

>*  6  Am.  Law  Reg.  19. 

"  Blight  y.  Rochester,  7  Wheat  686. 

>^  The  main,  if  not  the  only  foundation  of  the  mle  (as  to  oral  leases)  is  in  the  in- 
Jnstice  of  allowing  one  who  obtained  possession  b^  admitting  the  title  of  another,  to 
deny  that  title,  and  in  case  of  failure  of  prooi  of  it,  to  bold  the  pn;mises  himself. 
Hilbonm  y.  Fogg,  99  Mass.  12;  Moffiit  y.  Strong,  9  Bosw.  67;  Art.  in  6  Am.  Law 
Key.  1.  In  the  case  of  a  written  lease,  there  is  the  additional  sanction  of  his  formal 
coyennnt,  without  yiolating  which  he  cannot  set  np  the  title  of  another.  Blight  y. 
Rochester,  7  Wheat  686.  For  the  history  of  the  technical  origin  of  these  estoppels, 
aee  6  Am.  L.  Rey.  1.  In  the  case  of  an  indenture,  as  distingnislied  from  a  deed  poll, 
whateyer  force,  if  any,  remains  in  the  old  doctrine  of  estoppel  by  deed,  may  be  in- 
yoked.  Bee  Ayerill  y.  Wilson,  4  Barb.  180;  Champlain,  Ac.  R.  R.  Co.  y.  Valentine, 
19  Id.  484.  The  estoppel,  if  it  arise  from  an  indenture  alone,  must  be  mutual,  if  it 
exist  at  ail ;  and  if  the  lessor  is  not  capable  of  being  estopped,  the  tenant  ia  not 
••topped.    Rowe  y.  Soarroi,  4  H.  4r  N.  728;  L.  J.  28  £z.  826.     Bat  in  case  of  a 
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or  who  holds  over  withont  any  new  agreement  or  claim,*  is 
estopped  in  respect  of  the  period  during  which  the  term '  or  the 

Eossession,  as  the  case  may  he,  continued,  to  deny  that  the  lessor 
ad  title.  The  estoppel,  when  founded  on  possession  (as  distin- 
fished  from  an  estoppel  by  deed),  is  conclusive  in  respect  to  the 
period  of  possession  under  the  relation,  after  as  well  as  during 
the  term  expressly  agreed  for,  being  simply  concurrent  with  the 
possession.'  But  neither  possession,  without  the  conventional 
relation  of  landlord  and  tenant,'  nor  the  conventional  relation 
without  the  possibility  of  possession,'^  will  raise  this  equitable 
estoppel.  If  there  bo  any  estoppel  without  at  least  potential  pos- 
session, it  must  rest  on  the  ancient  technical  estoppel  by  inden- 
ture, duly  pleaded. 

But  the  tenant  is  not  estopped  to  deny  that,  since  his  own 
entry,  his  lessor's  title  has  ceased;  and  he  may  do  this  by  show- 
ing either  that  it  has  expired  by  its  own  limitation,  or  has  ended 
by  the  act  of  the  lessor,  or  by  eviction  bjr  title  paramount.*  To 
snow  a  change  in  the  title  once  admitted  is  no  denial,  and  there- 
fore not  precluded  by  the  estoppel.^  If  the  expiration  of  the 
term  is  relied  on  as  having  endea  the  estoppel,  it  must  be  shown 
either  that  the  lessee  surrendered  possession,  or  attorned,'  or  at 
least  that  he  held  in  hostility,'  and  gave  notice  to  his  landlord 
that  he  thereafter  claimed  under  another  title,  the  validity  of 
which  he  must  be  prepared  to  prove,*'  unless,  by  lapse  of  time,  it 
has  become  the  f ounaation  oi  an  adverse  possession  which  vdll 
bar  the  landlord's  claim.**  When  the  estoppel  is  set  up  by  the 
assignee  of  the  lessor,  the  tenant  is  not  estopped  from  impeaching 
the  assignment;*^  and  for  this  purpose  he  may  show  that  the 
lessor's  title  at  the  time  of  demise  was  a  limited  one.*' 

An  equitable  estoppel  of  the  tenant  need  not  be  pleaded ;  but 
is  conclusive  when  the  undisturbed  possession  appears  in  evidence 
under  a  denial.**  It  applies  to  every  form  of  action  in  which  the 
lessor,  or  those  claiming  under  him,  seek  to  assert  against  the 


purely  equitable  estoppel  arisini;  from  possession,  matnnlitj  is  not  always  essential. 
At  least  tho  party  entitled  to  set  it  up  may  have  an  election.  See  Conway  v.  Stark- 
weather, 1  Den.  113.     Contra,  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480. 

*  Oagor>d  T.  Dewev,  1 3  Johns.  240. 

*  See  Child  v.  ChappeU,  9  N.  Y.  246. 

*  6  Am.  Law  Rev.  21. 

*  Sands  t.  Hughes,  63  N.  T.  28Y  ;  BueR  v.  Cook,  4  Conn.  238,  246. 

*  And  riot  y.  Lawrence,  83  Barb.  142. 

*  Heltzel  r.  Barber,  69  N.  Y.  1 ;  Hilbourn  y.  Fogg  (aboye).    Compare  Roaa  N.  P. 
843. 

'  Despard  y.  Walbridce,  16  N.  Y.  8Y4;  6  Am.  Law  Key.  21. 
'  Miller  y.  Lang,  99  Mass.  13. 

*  Conway  y.  Starkweather,  1  Den.  113. 
"  Miller  y.  Lans?  (aboye). 

"  WllIlsoD  y.  Watkins,  8  Pet.  48.    Compare  Tompkins  y.  Snow,  63  Barb.  626. 
"  Despard  v.  Walbridge;  Hilbourn  y.  Fogg  (above). 
"  Doe  d.  Strode  y.  Seaton.  2  Carr.  M.  A  K.  (Ezch.)  Y28,  and  cases  cited. 
^*  Preyot  y.  Lawrence,  61  N.  Y.  219 ;  a.  f.  6  Am.  Law  Bey.  10,  12. 
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lessee,  and  those  holding  under  him,  the  rights  reserved  07  po»* 
sessea  in  the  lease.^  And  it  not  only  precludes  the  tenant  from 
proving  want  of  title,  but  equally  from  availing  himself  of  want 
of  title  brought  out  by  pkintifPs  own  evidence.'  Eviction  need 
not  be  shown,  if  actual  cessation  of  title  is  proven,  and  the  tenant 
has  made  a  valid  attornment,'  or  upon  a  valid  claim  by  a  third 
person,  under  title  paramount,  has  yielded  up  or  abandoned  pos- 
session/ An  attornment,  made  under  proper  circumstances,^  to 
one  having  paramount  title,  is  equivalent  to  proof  of  going  out 
of  possession  and  coming  in  again  under  the  new  landlord?  If 
the  eviction  was  not  by  judgment  of  law,  the  burden  is  on  the 
tenant  to  prove  the  paramount  title,  and  that  he  yielded  in  good 
faith  to  compulsion/  If  there  was  eviction  by  judgment  of  law;, 
evidence  that  the  landlord  was  privy  to  the  action,  or  had  due 
notice  and  adequate  opportunity  to  assume  charge  of  the  litiga- 
tion, renders  tne  judgment  conclusive  on  him  as  evidence  of 
eviction. 

A  mere  acknowledCTotent  or  attornment  by  one  already  in 
possession,  though  evidence  of  a  tenancy,  does  not  raise  a  con- 
clusive estoppel ;  but  the  tenant  may  show  in  such  case  that  the 
party  claimmg  the  estoppel  was  a  stranger  to  the  land  imtil  the 
acknowledgment  or  attornment,  or  did  not  legally  succeed  to  the 
original  lessor,  and  that  the  tenant  himself  has  a  paramount  title, 
and  the  acknowledgment  or  attornment  was  made  imder  mistake 
or  induced  by  fraua.' 

15.  Adverse  tiCleJ] — ^Where  title  in  a  third  person  is  compe- 
tent, it  should  be  shown  by  the  usual  mimiments  of  title,  or  hy 
evidence  of  possession  for  such  a  period  as  raises  a  presumption 
of  title,*  or  by  a  f oiiner  adjudication  between  the  same  parties,  or 
their  privies,  establishing  it.^ 

16.  JPorfeiture,'] — ^Where  the  occurrence  of  a  ground  of  for- 
feiture has  been  shown,  the  acceptance  of  subsequent  rent  is  pre- 
sumptive, but  not  conclusive,  evidence  of  intent  to  waive  the 
forfeiture."  Lapse  of  time,  and  any  other  circumstance  render- 
ing it  inequitable  to  enforce  the  forfeiture,  strengthens  the  evi- 


>  Tavl.  L.  A  T.  486 ;  HUbonrn  t.  Fosg  (ftbore). 

*  Dolby  T.  Isles,  11  Ad.  dk  £.  836;  bat  compare  1  Greenl.  Ey.  IStfa  e<L  240, 
§211. 

*  Jackson  y.  Harper,  6  Wend.  666, 670;  and  see  Den  t.  Ashmore,  2  Zab.  261. 
«  Wbalin  v.  White,  26  N.  T.  466. 

*  See  1  N.  T.  R.  S.  748.  6  8 ;  Lawrence  v.  Brown,  6  N.  Y.  894. 

*  Austin  T.  Ahearne,  61  K.  Y.  19,  per  Dwm«t,  C. 

^  Moffiit  T.  Strong;  (aboye);  6  Am.  Law  Reg.  84, 86. 

'  Inmbam  y.  Baldwin,  9  N.  Y.  47,  and  cases  cited ;  6  Am.  Law  Reg.  27,  and 
eases  cited.  Compare  Austin  y.  Aheame  (aboye)  and  Hardy  y.  Akerly,  67  Barb. 
148. 

*  Treadwell  y.  Bnider,  8  E.  D.  Rmitb,  696. 

"  8ee,  for  instance,  Yonkers  A  N.  Y.  Fire  Ins.  Co.  r.  Bishop.  1  Daly,  449. 
"  Manioc  y..Millen,  26  Barb.  41 ;  Dompor^s  Case,  1  Smith's  L.  Cas.  08, 100. 
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denoe  of  waiver.^     In  striotneBS,  the  question  is  whether  the 
lessor  has  manifested  an  election  either  way,  or  none.* 

If  defendant  relies  on  the  lessor's  consent  to  the  act  claimed 
to  be  ground  of  forfeiture,  the  burden  of  proof  is  on  the  defend- 
ant to  prove  eonsent.' 

17.  Assignment'] — Tinder  an  allegation  that  defendant  is  in 
as  assignee,  his  title  as  heir,^  or  uabilitj  on  other  equitable 
grounds,"  may,  under  the  new  procedure,  be  proved  if  amend* 
ment  be  allowed.     So,  under  an  allegation  that  he  was  assignee 


seal,  is  good.®  But  direct  evidence  is  not  required  To  charge 
an  assignee  with  rent,  evidence  that  he  held  himself  forth  as  such 
is  enough.*  It  is  competent  to  prove  his  acts  and  admissions 
without  anjr  express  assignment.^  Having  proved  the  lease,  it  is 
prima  facie  sufficient  to  show  any  facts  from  which  an  assign* 
ment  may  be  inferred.^ 

Defendant  may  prove  that  he  is  not  assi^ee, — as  by  showing 
that  the  estate  created  by  the  lease  declared  on  ceased  before  his 
entry,"  or  that  he  claimed  to  hold  under  an  adverse  title."  To 
entitle  him  to  show  eviction  from  part,  as  a  ground  of  apportion- 
ment, the  eviction  should  be  pleaded  accordingly. **  If  the  de- 
fendant relies  on  the  fact  that  his  assignors  have  paid  the  rent, 
the  burden  is  on  him  to  show  it."  If  he  relies  on  the  fact  that  he 
assigned  to  another,  that  assignment  may  be  shown  by  indirect 
evidence,"  as  already  stated.     It  is  not  necessary  for  him  to 


>  Dmnpox^s  CiM,  1  Smith's  L.  Om.  98, 97. 

*  doiigh  T.  London  A  Northwestern  Railway  Co.  L.  R.  V  Ezoh.  26, 84,  a*  a.  1 
MoaVsEng.  148,  167. 

*  Lawrence  y.  Williams,  1  Dner,  685. 
«  Derislej  y.  Gostance,  4  T.  R.  76. 

*  See  Mason  v.  Breslin,  2  Sweeny,  886,  805. 

*  Van  Rensselaer  y.  OaUnp,  5  Den.  464;  Main  y.  Davis,  82  Qarb.  461.  (htdr^ 
Hare  y.  Cator,  Cowp.  766. 

^  Lansing  T.  Yan  Alst^ne,  2  Wend.  661. 

'  Holliday  v.  Marahnll,  7  Johns.  211,  213.  For  other  rales  as  to  proving  assign- 
ment, see  Chap.  I  of  tliis  yol. 

*  Carter  y.  Hammett.  12  Barb.  268 ;  again,  18  Id.  608. 
>o  Adams  y.  French,  2  N.  H.  387. 

"  Sueh,  for  Instance,  as  tliat  be  oceimied,  and  either  aokaowledged  that  he  held 
nnder  the  lease,  (Main  y.  Davis,  82  Barb.  461,  and  oases  (^ted;  Van  Rensselaer  y. 
Seoor,  Id.  469) ;  or,  that  he  paid  rent  npon  the  lease,  (Bedford  y.  Terhnne,  80  N.  Y. 
468,  iSS^  1  Daly,  871) ;  op,  that  he  has  claimed  to  be  assignee  of  the  term,  (Lnah-y. 
Druse,  4  Wend.  813) ;  or  has  rented  out  the  premises  as  his  own,  (Armstrong  y. 
Wheeler,  9  Cow.  88) ;  or  eyen  that  ha  is  in  possession,  (Williams  y.  Woodar^  2 
Wend.  487 ;  Lansing  y.  Yan  AJatyne,  Id.  661,  568 ;  AmMtrong  y.  Wh«ilar,  9 
Cow.  88). 

"  WaUams  y.  Woodard,  2  Wend.  487. 

"  aty  of  Boston  y.  Binney,  1 1  Pick.  1. 

'^  LansiDg  y.  Yan  Alstyne,  2  Wend.  66L 

'*  Jones  y.  Hausmann,  10  Bosw.  168. 

M  Carter  y.  Hammett,  12  Barb.  268 ;  again,  18  Id.  608. 
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ghow  that  he  has  diyested  himself  of  a  paper  title  and  a  legal 
right.^ 

Defendant  is  not  liable  on  parol  evidence  merely  that  he  took 
a  general  assignment  of  all  the  lessee's  property  in  trust.*  If  the 
lease  is  not  specified  in  the  assignment,  the  assignee  in  trust  is 
not  liable  without  evidence  manifesting  an  intent  to  accept  the 
lease ;  >  and  he  may  rebut  the  presumption  arising  from  his 
temporary  occupation,  and  prove  tnat  he  did  not  accept  the  lease 
under  the  assignment.^ 

18.  Demand.'] — In  an  action  for  rent,  as  distinguished  from 
a  proceeding  to  forfeit  the  term  for  non-payment,  a  demand  need 
not  be  proved.*  At  common  law,  where  a  right  of  re-entry  is 
claimed  on  the  ground  of  forfeiture  for  the  non-payment  of  rent, 
there  must  be  proof  of  a  demand  of  the  precise  sum  due,  at  a 
convenient  time  before  sunset  upon  the  day  when  the  rent  is  due 
upon  the  land,  at  the  most  notorious  place  on  it,  though  there  be 
no  person  on  the  land  to  pay.' 

Where  demand  is  maae  by  agent,  oral  evidence  of  authority 
is  enough,''  unless  it  appear  that  the  authority  was  in  writing  and 
some  question  is  made  as  to  its  terms.^ 

19.  -Repair*.] — In  an  action  for  rent  plaintiff  need  not,  in  the 
first  instance,  prove  performance  of  his  covenant  to  put  in  re- 
pair.* A  plamtiff,  alleging  a  breach  of  a  covenant  to  make 
repairs,  must  give  some  evidence  that  they  were  not  made,  if 
it  be  in  issue.^'  If  he  allege  that  he  made  repairs,  for  which 
he  is  entitled  to  recover,  he  must  prove  the  affirmative,  if  in 
issue." 

20.  Surrender  :  Destruction  of  premiseB.'] — ^TJnder  the  statute 
of  frauds,"  which  forbids  any  estate  in  lands  for  more  than  one 

Jrear,  to  be  created  or  surrendered,  "  unless  by  act  or  operation  of 
aw,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  "  or  his  affent  authorized,  in  writing, — a  surrender  by  act 
or  operation  of  law  may  be  inferred  from  circumstances,^  and 
may  be  proved  by  evidence  that  the  parties,  without  express  sur- 
render, did  some  act  which  implies  that  they  both  agreed  to  con- 


1  Astor  y.  L'Amonrenz,  4  Sandf,  624 ;  Carter  t.  Hammett,  18  Barb.  608. 

*  Carter  t.  Uammett,  12  Barb.  253. 

*  Lewis  V.  Burr,  8  Bosw.  140. 

«  Bagley  y.  Froeman,  1  Hilt.  196 ;  In  r$  Ten  Ejck  A  Choate,  Y  Nat  Bankr.  R.  2ft 
»  Livingston  y.  Miller,  11  N.  Y.  80. 

*  Prout  y.  Roby,  15  Wall,  ill,  nnd  caaea  cited. 

*  Sheets  y.  Sefden's  Lessee,  2  Wall.  178. 

*  See  pp.  241  anrl  480  of  this  vol. 

*  Harger  v.  Edmonds,  4  Barb.  256. 

"  Belcher  y.  M'Intosh,  8  C.  «k  P.  720,  721. 
"  See  Levy  v.  Bond,  1  E.  D.  Smith,  16fll 
"  2  N.  Y.  R.  a.  184,  §  6. 
>*  Bailey  y.  Delaplaine,.!  Sandt  5. 
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sider  the  snrrender  as  made ;  ^ — ^f or  instance,  by  evidence  that 
with  the  assent  of  the  parties,  a  new  and  valid  lease,  whoUj  in- 
consistent with  the  continnance  of  the  former,  was  made,  and 
possession  taken  under  it.'  If  the  unexpired  term  was  not  more 
than  one  year,  a  parol  surrender  may  oe  proved.'  But  abro- 
gation of  a  written  lease  cannot  be  shown  by  evidence  of  a 
mere  oral  disclaimer,^  or  an  oral  promise  to  release  from  further 
liabilitjr.' 


fact 
tent 

A  parol  relinquishment  of  part  of  tlie  premises  in  considera- 
tion 01  a  reduction  of  the  rent,  may  be  proved,  notwithstanding 
the  statute  of  frauds,  as  a  lease  from  year  to  year.' 

If  defendant  relies  on  the  fact  that  money  has  been  or  might 
have  been  realized,  by  letting  the  premises  to  others  when  de- 
fendant refused  to  occupy,  the  burden  is  on  him  to  show  it.' 

A  written  stipulation  cancelling  a  lease,  does  not  merge  the 
previous  oral  a^eement  fixing  the  terms  of  the  surrender,  so  as 
to  exclude  parol  proof  of  that  agreement." 

The  fact  that  the  tenant  or  sub-tenant  continues  to  occupy 

5 art  of  the  premises  after  a  fire,  is  not  of  itself  conclusive  evi- 
ence  that  the  premises  are  tenantable.    Evidence  of  the  circum* 
stances  which  induced  remaining  is  proper.^ 

21.  ApportionTnent.'] — One  of  two  joint  lessees  may  prove  by 
parol  an  apportionment  of  the  premises  and  rent." 

22.  Payment'] — ^Evidence  of  payment  and  acceptance  of  rent, 
for  one  quarter  or  period,  raises  a  legal  but  not  conclusive  pre- 
sumption that  previous  rent  had  been  paid."  This  presumption 
is  one  which  requires  strong  evidence  to  rebut  it."    Production 


1  Beall  Y.  White,  94  U.  8.  (4  Otto),  882,  889 ;  Wdker  y.  Riohttrdflon,  2  M.  A  W. 
882,  892. 

•  Coe  ▼.  Hobby,  12  N.  Y.  141.  affi'g  7  Hon,  159,  and  catei  cited ;  Amory  y.  Kan* 
BoflfiBky.  117  Miisfl.  851,  8.  c.  19  Am.  R.  416. 

'  For  instance,  by  the  labstitntion  of  another  tenant,  and  receipt  of  rent  from 
him.  Wilson  y.  Lester,  64  Barb.  488,  and  eases  cited.  Bat  this  is  only  a  presnmp- 
tion  which  cannot  be  indulged  against  the  apparent  intent  of  the  parties.  Van  Rens- 
selaer y.  Penniman,  6  Wena.  569. 

^  Jackson  y.  Kisselbrack,  10  Johns.  886 ;  and  see  Pngsley  y.  Aiken,  11  N.  Y.  494, 
reVff  14  Barb.  1 14. 

•^Goelet  y.  Rnss.  16  Abb.  Pr.  251. 

•  Beall  y.  White,  94  U.  S.  (4  Otto),  882 ;  a.  p.  Bedford  y.  Terhnne,  80  X.  Y.  468» 
aflFff  I  Daly,  8Y1. 

^Coe  V.  Hobby  (aboyp). 

•  Lounsberryy.  Snyder,  81  N.  Y.  614. 

•  Greene  y.  Woggfoner,  2  Hilt  297. 
"  Hope  V.  Balen,  58  N.  Y.  880. 

"  Kip  y.  Merwin,  52  N.  Y.  642 ;  compare  Johnson  y.  Oppenheim,  55  Id.  280. 
1*  Van  Rensselaer  y.  Gifford,  24  Barb.  849. 
1'  Brewer  y.  Knapp,  1  Pick.  8;(2,  886. 
"  Pow.  on  Ey.  97. 
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of  receh>t0  for  tho  former  periodfl^  not  ezpreeeed  to  be  in  foil,  does 
not  Bumoe  to  rebut  it.^ 

Bent,  even  though  reserved  bj  ptrol,  is  not  m^ed  bj  taking 
a  sealed  secnritj.*  If  reserved  by  deed,  payment  is  not  neoea- 
sarily  presumed  from  lapse  of  time.' 

23.  Evictt(mJ\ — ^TJnder  an  allegation  of  wrongful  eviction  by 
the  landlord,  as  a  defense  to  claim  for  rent,  a  constructive  evic- 
tion may  be  proved.^  A  mere  trespass  is  not  enough  f  nor  is  a 
failure  to  give  possession.*  But  an  eviction  from  part  is  enough,^ 
and  so  is  an  obstruction  to  the  beneficial  en jovment  of  the  whole 

Eropertjr,  and  a  diminution  of  the  consideration  of  the  contract, 
y  the  landlord's  acts,'  unless  the  tenant  remained  in  possession 
of  the  entire  premises  until  the  rent  fell  due.' 

24.  Acts  <tf  wasie.'l — The  intent  is  not  essential ;  and  nnder  an 
allegation  that  the  waste  was  wrongfully  committed,  plaintiff  may 
prove  that  it  was  negligently  committed.^  The  opinion  of  a 
qualified  witness  is  competent  as  to  the  amount  of  waste  com- 
mitted,— ^for  instance,  the  number  of  acres  from  which  timber 
has  been  cut,  and  the  like  ;^  but  not  whether  the  cutting  of  tim- 
ber was  a  benefit  or  injury  to  the  estate,^  nor,  if  an  injury,  how 
much.^  Evidence  of  the  value  of  timber  cut  may  be  received, 
and  of  what  part  of  it  was  suitable  for  timber.^^ 


>  Pattoraott  T.  <yExn^  2  E.  D.  Smith,  SS. 

*  Cornell  v.  Lamb»  20  Johns.  407. 

*  Lyon  T.  Adde,  63  Barb.  89. 

*  Dyett  V.  Pendleton,  *l  Cow.  Y27. 

*  IxmnglMvy  r.  Bnyder,  SI  F.  Y.  514>  and  Mses  eited. 

*  Yanderpool  y.  Smith,  4  Abb.  Ct  App.  Dec.  461. 

^  Christopher  y.  Anstiiv  11  N.  Y.  216,  «ffi'g  2  £.  D.  Smith,  208,  209,  note ;  Peek 
V.  Biler,  24  Barb.  178,  s.  o.  14  How.  Pr.  166 ;  compare  a  farther  dedaion,  hi  81 
Barb.  116;  Colburn  y.  Morrill,  117  Mass.  262,  s.  o.  19  Am.  R.  416. 

*  Dyett  y.  Pendleton,  8  Cow.  727,  rev'^^  4  Id.  681 ;  and  see  106  Mass.  201. 

*  £dgerton  y.  Page,  10  Abb.  Pr.  119,  s.  o.  26  K.  Y«  281 ;  18  How.  Pr.  869,  affi'g  1 
Hilt  820 ;  6  Abb.  Pr.  I ;  14  How.  Pr.  116 ;  Academy  of  Mnstc  y.  Hackett,  2  HilU  21^ 
end  cases  oited ;  De  WiU  y.  Pierson,  1 12  Maaa.  Si,  8.  c.  17  Am.  R.  68. 

"  Robinson  y.  Wheeler,  26  N.  Y.  262. 

"  Woodward  y.  Gates,  88  Geo.  206. 

^  McGregor  y.  Brown,  10  N.  Y.  1 U. 

»  Van  Denaoi  y.  Yomg,  29  N.  Y.  9,  reVg  29  Barb.  9;  Robertson  y.  Ena{^,  86 
K.  Y.  91, 8.  o.  88  How.  Pr.  809. 

MRniherfordy.Aiken,8aqpm.Ctb(T.  (k  G.)60;  oonqMurtt  Harder  y.  Harder,  26 
Barb.  409. 
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16.  What  judgments  may  be  prorod 
vndar  the  act  of  Coagresa.  
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I.  General  P&iNomES. 

1.  The  ieveral  moden  ^jm>6^.1— There  axe  fonr  xnethods  of 
proying  a  judgment ;  tIz.  :  bj  prodncioff  1,  a  certified  copy  \  % 
a  sworn  copy ;  3,  an  exemplification ;  and,  4,  the  original  record.^ 
Oral  evidence,^  the  tranecrrpt  filed  and  doeketed  in  another 
county/  or  the  production  01  process  issued  on  the  judgment/  is 
not  competent  except  as  secondary  evidence  after  proper  f oundtk- 
tion  has  oeen  laid  for  it. 

2.  Certified  copies.'] — ^Proof  by  certified  copy,  permitted  at 
common  law  in  case  of  domestic  judgments  of  courts  of  general 


>  Laosfaig  ▼.  Rnasell,  8  Barb.  Ch.  825  ;  Baker  t.  KlngsHuid,  10  Pkige,  866 ;  Bflodly 
y.  Greene,  16  Barb.  601.  Statntes  prescribing  formafitiea  for  certified  eoplo%  do  sot 
by  implication  affect  the  common  law  modes  of  proof  in  other  ways.  Peek  ¥.  Far« 
rhiffton,  9  Wend.  94;  N.  T.  Code  Cir.  Pro.  g  962. 

'  Gass  y.  Btinson,  2  Snmn.  605. 

*  Handly  y.  Greene,  16  Bnrb.  601. 

^  Smaliwood  y.  Yiulet,  1  Cranch  C.  Ct  516. 
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jtrtrifidiction,*  is  now  generally,  expressly  sanctioned  by  statnte, 
requiring  the  whole  record  to  be  certified;  and  is  nsnally  the 
most  convenient.  Proof  of  the  official  character  of  the  autnenti- 
cating  officer,  his  signature,  and  that  it  was  made  within  his  juriB- 
diction,  is  not  necessary,  except  so  far  as  made  so  by  the  statute.* 
The  certificate  must  be  under  the  seal  of  the  court,  if  any,' unless 
produced  in  the  same  court  or  a  branch  thereof.* 

The  clerk's  certificate  of  the  existence  of  a  judgment  is  not 
evidence  of  it  unless  made  so  by  statute  ;•  and  statute  authority 
to  certify  a  copy  for  specific  purposes,  does  not  authorize  to  make 
certified  copies  which  shall  be  generally  admissible  in  evidence.' 

8.  ^aernpUJicatiofis.'] — An  exemplification  may  be  said  to  be 
a  duplicate  of  the  record,  authenticated  tmder  the  great  seal  of 
the  State,  or  the  seal  of  the  court,  with  a  certificate  from  the  au- 
thorities appearing  to  have  official  custody  of  the  record,  that 
they  have  caused  it  to  be  exemplified.  It  is  admissible  without  a 
certificate  that  it  has  been  compared  and  contains  tiie  whole  of 
the  record,  &c.,  as  in  case  of  a  certified  copy.'' 

4.  Sworn  copies^ — ^Notwithstanding  the  statute,  a  copy  may 
be  proved  by  producing  it,  with  a  witness  to  testify  that  he  com- 
pared it  with  the  original  record,  in  the  proper  court.  But  it  is 
essential  to  show,  by  evidence  extrinsic  to  the  paper,  that  the 
record  was  found  in  the  proper  place  of  deposit,  or  in  the  hands 
of  the  officer  in  whose  custody  tne  records  of  the  court  are  kept ; 
this  cannot  be  shown  by  any  light  refiected  from  the  record 
itself.®  If  a  certified  copy  or  exemplification  is  rejected  for  de- 
fect of  authentication,  counsel  may  fall  back  on  this  mode  of 
proof.' 

5.  Imperfect  recordsy  c6(?.] — ^Where  the  law  does  not  require 
a  formal  record  to  be  made  up,  the  entries  which  are  permitted 
to  stand  in  its  place  are  admissible ;  *'  but  in  such  case,  if  the 
judgment  be  not  one  of  the  same  State  or  of  the  United  States, 
there  should  be  evidence  of  the  law  sanctioning  such  entries  as 
sufficient.**    Otherwise  they  are  not  competent  ^  except  as  second- 

^  Fort  T.  Btircli,  6  Barb.  60,  ^76 ;  and  see  Berjiren  y.  Bradley,  86  N.  Y.  316 ;  U.  S. 
T.  Percheman,  7  Pet.  86;  bat  compare  Errickson  v.  Smith,  2  Abb.  Ct.  App.  I>«c.  70. 

*  Thurman  v.  Cameron,  24  Wend.  87 ;  Hatcher  t.  Rocheleaa,  8  N.  Y.  94 ;  Merrivt 
T.  Lyon,  8  Barb.  110. 

»  N.  Y.  Code  Civ.  Pro.  8  968. 

^  Id.  §  969.  In  New  York  and  some  other  States  the  seal  may  be  impressed  on 
paper,  withont  wax.    Id.  §  960. 

*  Lansing  y.  Kussell,  8  Barb.  Ch.  826. 

*  Coolidge  V.  N.  Y.  Firem.  Ina.  Co.  14  Johns.  814. 

'  Merritt  v.  Lyon,  8  Barb.  110;  Lazier  v.  Westcott,  26  N.  Y.  146;  Vanderoort 
T.  Smith,  2Cai.  166.  In  the  case  even  of  an  inferior  domestic  court,  an  exempli- 
fication is  sufficleoi.    Vail  y.  Smith.  4  Cow.  71 ;  Robert  y.  Good,  86  N.  Y.  411. 

'  Hatchins  y.  Gerrish,  62  N.  H.  206,  s.  c.  13  Am.  R.  19. 

*  See  p.  28  of  this  yol. 

^  Eosc.  N.  P.  186 ;  Philadelphia,  <kc.  R.  R.  Co.  v.  Howard,  18  How.  U.  S.  807; 
Washington,  Ac  Steam  Pncket  Co.  y.  Sickles.  24  Id.  833. 
"  Taylor  v.  Rnnyan,  8  Iowa,  474 ;  9  Id.  622. 
^  Leyering  y.  Dayton,  4  Wash.  C.  Ct  698.    Enrollment  is  net  necessary  to  make 
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ary  evidence.  In  proving  a  judgment  had  under  the  new  pro* 
ceednre,  for  the  purpose  of  an  action  thereon,  whatever  is  made 
by  law  a  part  of  the  record  or  judgment  roll  should  be  proved ; 
and  this  is  enough  in  the  first  instance.^  At  common  law  it  is 
enough  alike  in  case  of  a  domestic  judgment  or  one  of  a  sister 
State,  to  prove  the  record  of  judgment  alone,  without  the  writ  or 
other  proceedings  before  or  after  judgment,*  and  defendant  ma/ 
prove  these  if  he  wish.  Signature  of  an  original  record  by  the 
clerk  is  not  essential,  unless  made  so  by  statute.*  The  omission, 
if  a  defect,  is  amendable.*  To  prove  a  judgment  by  confession, 
the  warrant  or  consent  should  also  be  proved.* 

The  question  whether  the  document  is  only  an  extract  or  a 
copy  of  the  whole  record,  is  determined  not  by  its  appearance, 
but  by  the  attestation.*  And,  for  this  purpose,  a  certihcate  sub- 
stantially importing  that  it  is  a  faithful  and  complete  copy  is 
enough,  though  it  do  not  use  the  most  appropriate  words.' 
Otherwise,  if  the  writing  certified  does  not  purport  to  be  a 
record ;  *  or  if  the  form  of  the  certificate  is  prescribed  by  the 
statute.* 


the  bill,  answer,  an4  origiDal  decree,  eyidence  (Winans  y.  Dnnham,  5  Wend.  47; 
and  see  Bates  y.  Delay  an,  5  Paige,  299 ;  Fort  y.  Burch,  6  Barb.  dO),  unless  required 
by  law.  But  that,  which  hcs  been  enrolled  cannot  be  contradicted  or  set  aside  by 
wnat  is  not  enrolled  (Crosswell  y.  Byrnes,  9  Johns.  287 ;  McKnight  y.  Dunlop,  4 
Barb.  86  ;  Waldron  v.  Green,  4  Wend.  409). 

1  Clark  y.  Depew,  25  Penn.  St.  509 ;  Eoapp  y.  Abell,  10  Allen,  485  ;  Barringer  y. 
King,  6  Gray,  9. 

*  Rathbono  y.  Rathbone,  10  Pick.  1 ;  Miller  y.  White,  10  Abb.  Pr.  N*.  S.  886,  s.  o. 
69  Barb.  484.  Comparo,  contra,  Irylne  y.  Lumberman's  Bank,  2  Watts  A  S.  190 ; 
Edmiston  y.  Schwartz,  13  Berg.  <lk  R«  186 ;  Ashley  y.  Laird,  14  Ind.  222.  At  com- 
mon  law  a  duly  authenticated  copy  of  parts  of  a  record  is  properly  admissible  in  eyi- 
dence.  The  whole  is  not  necessary.  It  is  sufficient  that  extracts  are  famished  to 
sliow  prima  /aei$  the  facts  sought  to  be  proved.  Gardere  y.  Col.  Ins.  Co.  7  Johns. 
6i8 ;  Packard  y.  Hill,  7  Cow.  434 ;  6  Wend.  876 ;  see  8  N.  Y.  92,  and  Code  of  Civ. 
Pro.  g  968.  If  the  decree  or  judsrment  shows  jurisdiction  and  contains  all  the  facts 
required,  the  proceedings  on  which  It  was  founded  are  not  essential  to  its  compe- 
tency; but  if  tne  particmar  issue  raised  is  material,  the  pleadings,  and  whatever  else 
is  reWant,  should  appear.    }{osc.  N.  P.  128. 

*  Goelet  y.  Spoffurd,  66  N.  T.  647 ;  Secombe  y.  Steele,  20  How.  U.  S.  94 ;  com- 
pare Morris  y.  Potchin,  24  N.  Y.  894. 

*  Van  Alstyne  v.  Cook,  26  N.  Y.  489 ;  Artisnns'  Bank  v.  Treadwell,  84  Barb.  653. 
'  Rathbone  v.  Bathbone,  10  Pick.  1 ;  Hill  y.  Tieman,  4  Mo.  816 ;  Rape  y.  Ueaton, 

9  Wise.  828. 

*  Yoru  y.  Smith,  18  Serg.  A  R.  884. 

^  Thus,  **  a  true  copy ; "  or,  "  a  copy  of  the  record ; "  or,  a  "  true  transcript  of  the 
record  and  proceedings  **  *  *  "  as  fully  as  they  now  exist  among  the  records  of 
nw  office;  "  or,  "that  the  foregoing  is  truly  taken  from  the  record  of  proceedings  '* 
of  the  court ;  or,  "a  copy  of  records  truly  taken  and  correctly  copied  from  records"; 
— ^imports  a  complete  copy,  unless  the  contrary  appears  from  the  face  of  the  papers. 
Edmiston  y.  Schwartz,  18  Serg.  A  R.  186  ;  voris  v.  Smith,  Id.  884 ;  McCorniick  t. 
Deaver,  22  Md.  187;  Ferguson  y.  Harwood,  7  Cranch,  408:  Reber  y.  Wright,  68 
Penn.  St.  471 ;  Case  y.  MoGiU,  8  Md.  10 ;  Caulfield  y.  Bullock,  18  B.  Monr.  494. 

B  Ferguson  y.  Harwood  (aboye). 

*  The  Kew  York  statute  (Code  Ciy.  Pro.  §§  967,  reproducing  8  R.  S.  6th  ed.  668), 
requires  that  the  person  authorized  to  certify,  must  state,  in  his  certificate,  that  it  haa 
been  compared  by  him  with  the  original,  and  that  it  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  the  originaL 
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teclinicaDy  a  conrt  of  record* ),  within  the  XJmted  States,'  or  dock* 
eted  in  the  office  of  a  clerk  of  Bnch  a  court,  nnder  a  statute  declar- 
ing: that  80  docketed  it  shall  be  considered  a  indfimient  of  that 
co^rt,*  may  be  proved  under  the  act.  "•     ^ 

17.  Requi&vU9  of  proof  under  the  act.'] — Fonr  things  const!- 
tnte  this  proof,  !•  "  A  copy  of  the  record  or  judicial  procee<Ung 
at  length!* 

2.  ^^The  attestation  of  the  clerk;  and 

3.  ^'  The  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with; 

4.  "A  certificate  of  the  judge,  chief  justice,  or  presiding  mag- 
istrate, as  the  case  may  be,  that  the  said  attestation  is  in  due 
form."* 

18.  Certifying  officers.'] — ^Where  a  judge  is  ex  officio  clerk, 
either  by  express  statute  or  by  implication — as  may^oe  the  case 
with  a  surrogate,  or  a  justice  of  the  peace  whose  court  is  a  court 
of  record, — he  may*  and  must''  certiry  in  each  capacity.  The  at- 
testation and  certificate  must  make  the  identity  of  the  certifying 
officers  clear.®  If  there  has  been  a  substitution  of  courts  and 
transfer  of  record,  the  clerk  and  judge  of  the  succeeding  court 
may  certify  ;•  and  a  statement  in  the  certificate  of  the  clerk**  or 

nnlees  founded  on  personal  serrtce  or  appearance.  The  better  view  is  that  this  ^es 
to  the  effect  of  the  judgment,  not  to  the  admissibility  of  the  document  in  evidenoe. 
Even  if  the  rule  be  to  some  extent  sound,  it  is  too  broadly  stated,  for  a  judgment  on 
an  award  of  arbitrators  under  the  statute  Is  admissible.  Bteeve  y.  Tenney,  50  N.  £L 
461.  But  a  repleyin  bond  declared  by  statute  to  have  the  effect  of  a  judgment,  is 
not  within  the  act    Foote  y.  Newell,  29  Ho.  400. 

There  is  no  presumption  as  to  whether  a  justice's  court  is  or  is  not  a  court  of  reo> 
ord  within  this  rale.  The  State  statute  should  be  proved  to  show  the  fact  Palton 
V.  Platner,  13  Ohio,  209. 

A  new  record  made  by  order  of  court,  of  a  lost  or  destroyed  judipneat,  may  be 
authenticated  under  the  act  of  Congresa.  Robinaon  y.  Simmons,  1  Phi  la.  127.  A 
judgment  of  a  proper  court,  though  rendered  by  a  temporary  judgo,  is  within  the 
act  (Walker  y.  Sleight  80  Iowa,  810) ;  but  a  jud<]^ent  of  special  commissiooers  is 
not  (Taylor  y.  Barron,  80  N.  H.  78) ;  unless  by  reason  of  its  record  being  by  law 
part  of  the  records  of  a  court.    Taylor  y.  Barron,  85  Id.  484. 

^  McElm  y.  Odom,  12  Me.  94;  I.<^w  y.  Musaey,  41  Yt  898;  Svans  y.  Tatem,  9 
Sere,  ife  R.  862 ;  Moore  y.  Adle,  18  Ohio,  480, 

*  Or  a  country  subjpot  to  its  jurisdiction.  U.  S.  R.  S.  §  906.  Including  courts  of 
the  United  States.  Buford  y.  mckman,  Hempst  2d2L  A  judgment  of  a  State  court 
may  be  Uius  proyed  although  at  the  time  the  judgment  was  rendered  the  State  was  in 
secession.  Steeye  y.  Tenney,  60  N.  H.  461.  But  the  effect  of  such  judemeot  i^ 
another  question.  Penny  wit  y.  Kellogg,  1  Cin.  Super.  Ct  17 ;  Penny  wit  y.  Foote,  27 
Ohio  St  600.    The  question  of  fuU  faith  and  credit  is  another  matter. 

'  Upham  y.  Damon,  12  Allen,  98 ;  s.  p.  Clemmer  y.  Cooper,  24  Iowa»  186.  Com- 
pare Aldrlch  y.  Chubb,  86  Mich.  860. 

^  A  copy  from  the  minutes  is  not  admisable  under  Ibe  act  Pepin  y.  Lachea- 
meyer,  46  i^T.  T.  27 ;  Ferguson  y.  Narwood,  7  Cranch,  408. 

»  U.  S.  R.  S.  §  906. 

*  Van  Storch  y.  Griffin,  71  Penn.  St  240;  Bisflell  y.  Edwards,  6  Day  Conn.  868; 
Kartin  y.  Wells,  48  Yt  428. 

f  Duyall  y.  EUis,  18  Mo.  208 ;  Catlin  y.  Underbill,  4  MoUan,  199. 
•Eirklaad  y.  Smith,  2  Mart  La.  K.  S.  497;   Harper  y.  Nichol,  18  Tez.  161  j 
Phelps  y.  Tiiton.  14  Ind.  222 ;  Geron  y.  Felder,  16  Ala.  804. 

*  Thomas  y .  Tanner,  6  Monr.  62 ;    Capen  y.  Emery,  6  Meta  (Mass.)  436 ; 
ning  y.  Hc^^aa,  26  Mo.  670. 

»  Darrah  y.  Wilson,  80  Iowa,  116;  Gatling  y.  Bobbins,  8  Ind.  184. 
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jadge^  showing  the  transfer  of  jurisdiction  and  change  of  name 
and  seal,  is  Btimeientpri7na  jf^ctetej  on  those  points,  without  other 
proof  of  the  law.*  But  this  is  not  essential.  The  court  may  even 
presume  a  change  in  the  legislative  apportionment  of  districts,  in 
order  to  render  the  record  and  the  certificate  consistent.* 

19.  Clerics  attestation,'] — The  clerk's  attestation  is  to  be  in  a 
form  sanctioned  hj  the  local  law  under  which  he  acts ;  but  the 
judge's  certificate  is  conclusiye  evidence  that  it  is  so.  The  use  of 
the  word  ^^rec<Ird"  is  not  essential.^    It  need  not  certify  to  the 

;  official  character  of  the  judge  who  authenticates  the  clerk's  attes- 
tation ;*  but  so  doing  does  not  prejudice.*  An  attestation  signed 
bj  a  deputy  clerk  is  not  sufficient,  although  the  deputy  cle^  be 
authorized  by  the  law  of  the  State  to  certify,^  and  the  judge's 
certificate  states  that  he  is.* 

20.  Seal.'] — The  seal  should  be  affixed  to  the  clerk's  attesta- 
tion or  to  the  record  itself ;  rather  than  to  the  judge's  certificate 
attached.*  If  there  be  no  seal  that  fact  should  be  stated  in  the 
certificate  of  the  clerk  or  judge.^*  A  statement  in  an  attestation 
expressed  to  be  by  the  clerk  of  the  court,  that  it  is  the  seal  of  his 
office  as  such,  sufficiently  imports  that  it  is  the  seal  of  the  court.^ 

21.  Judges  certificate.] — The  certificate  of  the  judge  is  indis- 
pensable ;^  and  should  be  annexed  to  the  copy  record."^  The  rec- 
ord or  certificate  must  indicate  that  the  certifying  officer  was  the 
judge,  chief  justice  or  presiding  mamstrate.^^  His  description  as 
such  appearing  either  upon  the  recora  or  the  certificate,  is  enough." 
If  it  appear  either  by  the  certificate  or  the  record  that  there  was 
more  than  one  jud^,  it  must  also  appear  that  the  certifying 
judge  was  the  chief  justice  or  presiding  magistrate  ^  of  the  court," 
or  was  a  legadly  equivalent  officer,^  or  that  there  was  no  such  of- 

>  Capen  t.  Emerv  (aboTe). 

*  GaUing  y.  Roboins  (above). 

>  Hatcher  y.  Rocheleau,  18  N.  T.  8ft. 

*  Grover  y.  Groyer,  80  Mo.  400. 

*  Gayit  y.  SnowbiQ,  S  Dutch  7ft. 

*  Tonog  y.  Chandler,  18  B.  Mop.  382. 

^  Latbrop  y.  Blake,  8  Penn.  St  888.   OmItv,  Greaanu  v.  Davifl*  •  Iow%  219. 

*  Morris  y.  Patchin,  24  N.  T.  804. 

*  See  Tamer  y.  Waddinffton,  3  Waah.  C.  Gt  12ft. 

><>  KirkUnd  y.  Smith.  2  Mart.  La.  N.  S.  497 ;  Alaton  v.  Tavlor,  1  Hayw.  (Tenn.)  885. 

"  Clark  y.  Depew,  26  Penn.  St.  809;  Coffee  y.  Nealy,  2  Ueiek.  (Tenn.)  804. 

>*  Hatcbins  y.  Gerrisb,  62  N.  H.  206,  s.  o.  Am.  R.  19,  and  caiea  cited ;  Barboiir  y. 
WattB,  2  Marsh.  (Ky.)  290 ;  Craig  y.  Brown,  Pet.  a  Ct  862. 

1'  Norwood  y.  Cobb.  20  Tez.  688. 

>«  Kirkland  y.  Smith,  2  Mart.  La.  N.  a  497;  Stttte  v.  AUboq,  8  Gm.  201. 

>*  Mndd  y.  Beaachamp.  Litt  Sel.  Caa.  142. 

*•  Stephenson  y.  Bannister,  8  Bibb  (Ky.)869. 

1'  Settle  y.  AUson,  8  Geo.  201;  Allen  y.  Allen,  Mio.  (Ala.)  240. 

'*  A  description  that  imports  merely  the  ftict  of  haying  presided  (Stephenaon  v. 
Bannister,  8  Bibb  [Ky.],  869) ;  or  of  seniority  (Id.);  or  of  being  the  presiding  nui^s* 
trate  of  the  county,  not  of  the  court  (Settle  y.  Alison,  8  Geo.  201),  is  not  enough. 
But  a  deaeription  which  is  apparently  a  legal  title  of  the  head  of  t^e  coorty  aoch  aa 
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ficer.^  If  there  is  nothing  in  the  record  or  certificate  to  indicate 
that  there  was  more  than  one  judge  of  the  court,  it  will  not  be 
presumed  that  there  was  another ;  out  a  certificate  by  the  judge, 
whether  stating  that  he  is  sole  jud^e^  or  not,'  is  admissible;  and 
the  law  of  the  State  may  be  produced  to  show  whether  there 
was  more  than  one,*  and  whether  there  was  a  chief  justice  or  pre- 
siding magistrate.* 

It  is  essential  that  the  certificate  state  that  the  attestation  of 
the  clerk  is  in  due  form.*    On  this  i)oint  it  is  conclusive.^ 

The  certificate  itself  is  presumptive  proof  of  tne  official  char- 
acter of  the  certifying  magistrate.*  It  need  not  certify  to  the 
clerk's  official  character,*  nor  to  his  signature,  nor  to  the  seal.** 
The  fact  that  its  date  is  later  than  that  of  the  clerk's  attestation  is 
held  not  an  objection,  even  though  it  state  that  the  clerk  is  clerk, 
not  that  he  was.^ 

22.  Presumption  in  favor  of  jurisdiction  J^ — ^The  whole  rec- 


"  President "  of  the  court,  is  (Gayit  v.  Snowhill,  2  DntcK  Y6.  Conira,  Hudson  y.  Daily, 
18  Ala.  722).    So  if  the  court  is  chancery,  tho  chancellor's  certlfioate  is  enough 
(Scott  V.  Blanchard.  8  Mart  La.  N.  S.  803). 
1  Slaughter  t.  Cunningham,  24  Ala.  261. 

*  Van  Storh  y.  Griffin,  71  Penn.  240;  Pearl  ▼.  Wellmann,  8  Qilm.  811. 

»  Central  Bank  v.  Veasey,  14  Arlc.  672;  Butler  y.  Owen,  2  En^.  (Ark.)  869. 
^  Bennett  y.  Bennett,  Deady,  299. 

*  Foster  y.  Taylor,  2  Oyert  (Tenn.)  191,  and  see  HniF  y.  Campbell,  1  Stew.  St  P. 
(Ala.)  548. 

*  Smith  y.  Blagge,  f  Johns.  Cas.  238 ;  Trigg  y.  Conway,  Hempst.  688 ;  Craig  y. 
Brown.  Pet  C.  Ct  862 ;  Durall  y.  Ellis,  18  Mo.  203  ;  Snyder  v.  Wise,  10  Penn.  St  167. 
It  is  not  necessary  to  say  "  in  due  form  of  law"  Blair  y.  Caldwell,  8  Ho.  868  [249] ; 
Grover  y.  Groyer,  80  Mo.  400. 

^  Hatcher  y.  Rocheleau,  18  N.  Y.  86,  and  cases  cited. 

*  Hatcher  y.  Rocheleau.  18  N.  T.  86. 

*  Ducommon  y.  Uysinger,  14  IIL  249;  McQueen  y.  Farron,  4  Mo.  212;  Linch  V. 
McLemore,  16  Ala.  682. 

^^  Cases  in  note  (aboye). 

"  Lothrop  y.  Blake,  8  Penn.  St  488. 

"  The  great  conflict  of  opinion  presented  in  the  boolcs,  on  this  point,  and  on  the  con- 
nected question  of  the  effect  of  a  judgment,  preyents  the  reader  from  reaching  a  firm 
conclusion  as  to  how  far  he  may  rely  on  this  presumption,  unless  he  takes  care  to 
appreciate  the  chance  in  the  interpretation  of  common  law  rules  which  a  century  of 
experience  under  me  American  judicial  organization  and  practice  has  wrought. 
Anciently,  tribunals  of  special  statutory  origin  and  powers  were  not  fayored  with 
this  presumption  by  the  great  courts  which  represented  the  king  and  deriyed  their 
authority  from  the  royal  writ;  but  by  far  the  greater  number  of  American  courts  of 
general  jurisdiction,  although  proceeding  by  personal  serylce  and  hearing,  according 
to  the  methods  of  the  g^eat  common  law  ana  equity  courts,  have  a  statutory  origin, 
and  rely  upon  the  statute  for  the  definition  of  their  powers.  Moreoyer,  the  uniyer. 
sality  of  written  records  has  confused  the  line  of  distinction  between  courts  of  record 
and  not  of  record.  Again,  a  judgment,  once  considered  to  be  the  yoice  of  the  court, 
and  therefore  the  most  solemn  of  utterances,  importing  absolute  yerity,  is  recognized, 
under  the  new  procedure,  as  the  act  of  the  attorney,  done  under  the  superyision  or 
sanction  of  the  court  or  its  clerk ;  and  henre  is  open  to  inmiiry  on  almost  every 
point  except  the  merits  of  the  adjudication  and  the  formality  of  proceeding  and  suffi- 
ciency of  evidence  by  which  that  adjudication  was  reached.  Lastly,  great  advance 
1)18  recently  been  made  in  the  application  of  the  constitutional  rule  of  "fall  faith  and 
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ord  of  the  proceedings  on  which  the  judgment  depends  should 
be  produced,  in  order  to  show  how  far  it  may  be  concluBive.  The 
transcript  must  show  that  the  proceedings  are  clothed  with  the 
forms  necessarj  to  the  TaHdity  of  a  judgment  in  the  State  from 
which  it  oome&^  Subject  to  this  gener^  rule,  which,  of  course, 
involves  a  consideration  of  the  requisites  of  a  judgment  by  the 
law  of  the  sister  State,  the  following  presumptions  apply.  Ke- 
citals  of  jurisdictional  facts  in  the  judgment  are  presumptive,  but 
not  conclusive  evidence  of  those  facts/  To  render  the  judgment 
presumptively  vah'd,  it  is  enough,  in  the  first  instance,  if  it  ap- 
pear eitner  from  averment  or  proof  in  the  record,  that  the  court 
had  jurisdiction  of  the  subject,  and  of  the  parties,'  and  that  the 
judgment  was  actuallv  rendered.  The  courts  may  take  judicial 
notice  as  to  whether  the  court  of  the  other  State  is  by  its  law  a 
court  of  general  jurisdiction ;  *  or  whether  it  had  jurisdiction  of 
a  special  and  statutory  proceeding ;  ^  and  it  is  its  duty  to  do  so  if 
the  record  is  proved  under  the  act  of  Congress. 

If  the  court  be  one  of  general  jurisdiction  in  respect  of  sub- 
jects,* and  proceeding  within  the  general  scope  of  its  power, 
although  it  DC  a  local  court,^  the  law  presumes  that  it  haa  juris- 
diction of  the  subject-matter,'  and  that  it  acquired  jurisdiction  of 
the  person,'  unless  something  to  indicate  the  contrary  appears  in 
the  record.^  The  same  principle  applies,  eren  though  the  pro- 
ceeding be  under  a  special  statute,  or  m  the  exercise  of  probate 
or  admiralty  jurisdiction,"  if  only  it  be  by  service  of  process  per- 
sonally or  in  rem^  in  substantial  accord  with  common  law  or 
equity  principles  as  to  acquiring  jurisdiction  by  personal  service 


credit.*'  The  rnleg  of  presnmplion  stated  in  the  text  are  In  consonance  with  the 
latest  decisions  of  our  courts  having  highest  authority  on  these  questions,  hut  nnmer« 
ous  earlier  cases,  contrary  to  these  conclnsions,  wMch  space  does  not  allow  uf  to  dte, 
may  be  found -in  the  reports. 

>  McLaren  v.  Eehler,  28  La.  Ann.  80,  s.  o.  8  Am.  K  691. 

*  Porter  v.  Bronson.  19  Abb.  Pr.  S86,  a  o.  29  How.  Pr.  29S. 

»  Maxwell  v.  Stewart,  22  Wall.  77;  Sweeny  v.  Lomme,  Id.  218. 

4  Rae  V.  Hulbert,  17  IIL  672 ;  Butcher  t.  Bsnk  of  Brownsrille,  S  Eans.  70 ;  Munn 
T.  Stnrges,  22  Ark.  889;  Buffum  y.  Stimpson,  5  Allen,  691 ;  Clarke's  Adm'r  v.  Day, 
2  Lei^h(ya.),  172;  Kemp  t.  Mundell.  9  Id.  12 ;  Coffse  y.  Nealy,  2  Beisk.(Tenn.)  804. 

»  Folger  y.  Columbian  Ins.  Co.  99  Mass.  267 ;  s.  p.  IfiUs  y.  McCabe,  44  111.  194. 

'  For  Uie  distinction  between  the  territorial. and  the  subject  limits  of  jurisdiction, 
•ee  Landers  t.  The  Staten  Island  Ferry  Co.  18  Abb.  Pr.  N.  S.  888. 

''  Such  as  the  usual  American  circuit  courts,  courts  of  common  pleas  (Hanrey  y. 
Tyler,  2  Wall.  828) ;  and  although  it  be  subject  to  appeal  (Id.).  Contra,  McLaughlin 
V.  Nichols,  18  Abb.  Pr.  244. 

^  Unless  it  be  of  a  nature  not  cognisable  without  statute  authority,  such  as  diyorcc. 
Commonwealth  y.  Blood,  97  Mass.  638. 

>  Voorhees  y.  Bank  of  U.  S.  10  Pet  449 ;  Haryey  T.  Tyler,  2  WaU.  342 ;  Galpin 
y.  Page,  18  Id.  860;  Reber  v.  Wright,  68  Pena,  St.  471;  Dunbar  y.  Hallowell,  84 
III.  168;  Wilcox  y.  Kassick,  2  Mich.  166.  Compare  City  Bank  y.  Dearborn,  20  N.  Y. 
244.  This  presumption  ayails  eyen  against  infant  defendants^  Bosworth  y.  Yande* 
walker,  68  N.  Y.  597. 

"  Galpin  y.  Page,  18  Wall.  860. 
"  Hanrey  y,  Tyler,  2  Wall  822. 
86 
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and  opportTmity  of*  hearing;*  but  if  the  statute  forbids  a  judg- 
ment except  on  certain  conditions,  the  record  should  show  the 
existence  of  the  conditions.^ 

If  the  court  be  an  inferior  court  of  special  and  limited  juris- 
diction, neither  jurisdiction,'  nor  the  want  of  it,*  is  presumed. 
Eecitals  of  the  jurisdictional  facts,  if  contained  in  the  record,  are 
(under  the  rule  of  full  faith  and  credit),*  usually  presumptive, 
but  never  conclusive,*  evidence  of  such  facts.  If  the  recitals  are 
lacking,  the  fact  may  be  supplied  by  extrinsic  evidence,^  unless 
the  proceeding  is  a  special  statutory  one  in  derogation  of  the 
common  law,  and  exercised  in  a  summary  manner.  In  that  case, 
whatever  the  court,  these  presumptions  cannot  be  relied  on.' 

In  respect  to  all  the  classes  of  courts  and  proceedings  I  have 
mentioned,  if  jurisdiction  is  once  thus  established,  a  conclusive 
presumption  arises  that  it  was  exercised  regularly  and  without 
error,*  except  in  the  case  of  a  judgment  by  confession,  respecting 
which  the  presumption  is  not  conclusive  as  to  legality. 

The  ordinary  presumption  that  a  public  omcer  has  done  his 
duty  cannot  supply  the  absence  of  evidence  of  a  vital  jurisdic- 
tional fact  in  any  judgment.**  But  where  the  substantial  fact  is 
shown,  the  presumption  may  supply  details  of  time,  place,  and 
manner,  although  these  be  necessary  to  the  validity  of  the  act.** 

23.  Service.'] — ^When  the  record  sets  forth  the  manner  of  the 
service,  courts  of  another  State  will  examine  it  to  see  if  it  gave 
jurisdiction.**  The  record  is  not  unavailing  because  the  only  proof 
of  service  is  by  an  informal  return,**  nor  because  defendant's  first 
name  is  stated  by  initial  only.**  If  an  official  return  of  service  is 
signed  by  deputy,  it  is  presumed  that  he  was  authorized.**  A 
general  indication  of  service  without  saying  on  all,  implies  service 
m  all  ;**  but  a  statement  of  service  on  a  part,  implies  non-service 
of  the  others.*''   A  general  statement  of  service  implies  that  serv- 


>  Harvey  v.  Tyler,  2  WaU.  842;  Oalpin  y.  Page,  18  Wall  850;  Potter  y.  Mer- 
chants' Bank,  28  N.  Y.  641. 

*  Allen  y.  Blunt,  1  BlatchC  480 ;  Harvey  v.  Tyler  (above). 

*  People  y.  Van  Alstyne,  82  Barb.  181. 

^  Reno  y.  Pinder,  20  N.  Y.  298,  and  cases  cited»  rev'g  24  Barb.  428. 

*  Paragraph  16. 

<  Bolton  y.  Jacks,  6  Robt  166,  200. 

"*  Van  Deusen  y.  Sweet,  61  N.  Y.  878 ;  and  see  Bolton  y.  Jacks  (aboye).  Contra, 
Simmons  v.  De  Barre,  4  Bosw.  648,  s.  o.  8  Abb.  Pr.  269,  affi'g  6  Id.  188 ;  Powers  v. 
People,  4  Johns.  292. 

*  Harvey  v.  Tyler  (above). 

*  Comstock  v.  Crawford,  8  Wall.  896 ;  Lvneh  v.  Bemal,  9  Id.  816. 

'^  See  Improvement  Co.  v.  Mnnson,  14  WalL  660;  and  p.  1 19,  n.  of  this  vol. 

"  Sheldon  v.  Wright,  7  Barb.  39;  and  see  p.  202  of  this  vol 

1*  Ewer  v.  Coffin,  1  Cush.  (Mass.)  28. 

"  Such  as  "served"  (Latterett  v.  Cook,  1  Iowa,  1);  or  "executed"  (Welaon  v. 
Jackson,  10  Mo.  829 ;  Blackburn  y.  Jackson,  22  Id.  808)l 

**  Martin  v.  Barron,  87  Mo.  801. 

**  State  y.  WiUiamsoo,  67  Mo.  192.  Compare  Bosworth  v.  Vandewalker,  63  X.  Y, 
697. 

»«  Bosworth  v.  Vandewslker,  r.8  N.  Y.  697 :  Secrl-t  r.  Green,  8  WalL  761. 

"  Galpin  v.  Pagp,  18  WalL  861  ;  Rape  v.  Heaton,  9  Wise.  828. 
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iv»  was  made  at  a  proper  plaoe,^  and  in  a  proper  manner ;  *  but  o 
statement  of  service  at  a  place  without  the  jurisdiction,  implies 
that  no  service  of  the  same  defendant  was  made  within  the  juris- 
diction.* 

2i.  Constructive  service.*] — Neither  constructive  service  on  a 
non-resident  *  (whether  by  publication,^  attachment  of  property,'' 
leaving  at  abode,*  or  by  personal  service  on  defendant's  joint  ob- 
ligor),* nor  actual  notice  to  any  defendant  without  service,^*  nor 
actual  service  without  the  State,^^  (though  it  be  sufficient  to  give 
jurisdiction  in  rem)^^  is  sutticient  to  make  the  judgment  evidence 
of  a  debt  against  defendant.^  Evidence  in  the  record,  or  extrin- 
sic to  it,  that  the  defendant  was,  at  the  time  of  the  alleged  service 
upon  him,  beyond  the  reach  of  the  process  of  the  court,  raises  a 
presumption  of  want  of  jurisdiction  for  this  purpose.^* 

If  regular  constructive  service  is  shown,  it  not  appearing 
whether  the  person  so  served  was  a  resident  or  not,  juris- 
diction is  presumed,  if  residence,  doraicil  or  citizenship  could 
give  it,  ana  the  burden  is  on  defendant  to  show  the  contrary.** 
No  substantial  element  of  constructive  service  will  be  presumed 
in  aid  of  the  jurisdiction ;  *•  but  if  substantial  service,  by  publica- 
tion or  otherwise,  appears,"  and  the  court  rendering  judgment 
declared  the  proof  oi  regularity  sufficient,  the  existence  of  inci- 
dental facts  may  be  presumed  in  aid  of  its  jurisdiction." 


>  State  T.  Williamson,  67  Mo.  192;  Enowles  t.  Oos-Iight  Co.  19  Wall.  61. 

*  Lackland  v.  Pritchett,  12  Mo.  484. 

*  Galpin  v.  Pa^,  18  Wall  850.  For  the  mode  of  proving  territorial  boundariea» 
see  United  States  v.  Jackalow,  1  Blactc.  484.  487. 

*  For  cases  on  constructive  service,  see  Earle  v.  McVeigh,  91  U.  S.  (1  Otto),  503. 

*  Knowles  v.  Gas-lifi^ht  Co.  19  Wall.  ttl.  As  to  construntive  service  on  residents, 
see  Ilenderson  v.  ^tanltord,  105  Mass.  504 ;  Stockwell  v.  McCraken,  109  Mass.  84 ; 
Holt  y.  Alloway,  2  Blackf.  108 ;  buford  v.  Kirkpatrick,  13  Ark.  38. 

«  Pennoyer  v.  Neff,  95  U.  S.  (5  Otto),  714. 

^  BickneU  v.  Field,  8  Paige,  440 ;  Rice  v.  Hickok.  39  Yt  292 ;  Thompson  v.  Em- 
mert,  4  McLean,  96.     Contra^  see  Arndt  v.  Arndt,  15  Ohio,  88. 

*  Compare  Jardine  v.  Keichert,  10  Vroora,  165 ;  Barney  v;  White,  46  Mo.  137. 

*  lyArcy  v.  Eetcbnm,  11  How.  U.  S.  165 ;  Phelps  v.  Brewer,  9  Cush.  (Maes.)  890; 
Botrd  of  Pnblic  Works  v.  Colambia  College,  17  Wall.  521 ;  Hall  v.  Lanning,91  U.  a 
(1  Otto),  160. 

"  Woodward  v.  Treraere,  6  Pick.  854.  . 

"  Ewer  T.  Coffin,  1  Cush.  28 ;  Price  v.  Hickok,  89  Vt.  292. 

"  Cooper  V.  Reynolds,  10  Wall.  318. 

"  Eastman  v.  Wadleigh,  65  Me.  251,  s.  o.  20  Am.  R.  695 ;  Pennoyer  y.  Neff.  95  U.  S. 
(6  Otto),  714.  affi'g  8  Sawy.  274.  Bat  jnrisdiction  of  the  original  action  being  shown, 
constructive  notice  of  appeal  will  sostain  a  judgment  on  appeaL  Nations  v.  Johnson, 
24  How.  U.  S.  195. 

"  Gray  v.  l^rrimore,  2  Abb.  U.  S.  542 ;  Galpin  v.  Page,  18  Wall.  850. 

1*  BisseU  y.  Wheelock,  11  Cush.  (Mass.)  279  ;  Stockwell  v.  McCrMken,  109  Mass.  84; 
Barney  y.  White,  46  Mo.  187 ;  Jones  v.  Warner,  81  111.  843 ;  Holt  v.  AUoway,  2  Blackf. 
(Ind.)  108 ;  and  see  Mann  y.  Starges,  22  Ark.  889.  Otherwise  of  jadgments  of  dlyorce 
and  the  like. 

»«  Galpin  y.  Page,  18  Wall.  850. 

"  Smith  y.  Pomeroy.  2  Dill.  C.  Ct  420. 

'*  Snch  as  the  proximity  of  the  paper  (Secrlst  y.  Green,  8  Wall.  751);  the  use  of 
the  complaint,  on  file,  as  an  affidavit  (Neff  y.  Pennoyer,  3  Sawyer,  274) ;  the  residence 
of  the  notary  yerifying  it  (Mosher  y.  Heydrick,  45  Barb.  549),  and  the  like. 


618  ACTIONS  OK  JUDGMENTa 

25.  Appearance.^ — ^Apparently  regular  appearance  is  pre^ 
Bmnptively  equivalent  to  process  and  service.*  A  record  which 
shows  that  the  party  appeared  by  attorney,*  though  without 
proof  of  the  attorney's  authority,  i^ prima  facie  sufficient  ;•  even 
though  the  action  was  commenced  by  puolication,  &c.,  and  the 
summons  and  proof  of  publication  do  not  appear  on  the  record/ 

\f  Where  the  jurisdiction  depends  upon  appearance,  defendant 
may  prove,  under  proper  allegation,  tnat  he  was  never  served 
with  process,  did  not  know  of  the  action,  did  not  authorize  any 
one  to  appear,  and  he  had  a  good  defense  npon  the  merits.* 
Betainer  by  partner  is  not  enough.* 

26.  Effect  of  judament,'] — A  judgment  of  a  sister  State,  if  thus 
authenticated,  or  if  duly  proved  m  another  mode  because  the  court 
has  not  a  clerk  and  record,^  is  entitled  to  such  faith  and  credit* 
as  it  has  by  law  or  uss^e  in  the  courts  of  the  State  from  whence 
the  record  is  taken;' except  that  neither  the  recitals  nor  the 
proof,  contained  in  the  record,  of  any  jurisdictional  fact,  are  con- 
clusive.^ Unless  so  brought  within  the  constitutional  clause,  the 
judgment  of  a  sister  State  is  xdj&tAj  priina  facie  evidence.**  The 
faitn  and  credit  thus  secured,  extends  not  only  to  the  form  of 
the  record,  but  to  its  effect  as  an  adjudication  ;**  not,  however,  to 


>  Mooro  Y.  Spademan,  12  Serg.  dr  R.  287.  An  admission  or  evidence  that  there 
was  no  personal  service  does  not  necessarily  impu^  an  appearance.  Eldred  v.  Bank» 
17  Wall.  662;  and  see  Whittaker  v.  Murray,  16  111.  293. 

'  For  example,  by  the  usual  formal  rocital,  '*  and  now  at  this  day  come  the  parties 
aforesaid,  by  their  nttorneys,"  Ac.  (Landes  t.  Brant,  10  How.  U.  S.  848 ;  and  see  At 
kins  V.  Disintegrating  Co.  18  WaU.  272);  or  by  the  entry  of  the  attorney's  name  upon 
the  record  of  the  judgment  in  the  mode  usual  (Bank  of  Middletown  v.  Hundogton,  13 
Abb.  Pr.  402);  or  by  filing  a  plea  (Eldred  v.  Bank,  17  Wall.  661). 

>  Hill  V.  Mendenhall,  a  Wall.  464;  Rogers  v.  Burns,  27  Penn.  St  636. 

^  Mnxwell  v.  Stewart,  22  Wall.  77.  For  withdrawal  of  appearance  and  its  efiect» 
see  Creighton  v.  Kerr,  20  Wall.  18,  and  cases  cited;  Eldred  v.  Bank,  17  Id.  661. 

^  Marx  V.  Fore,  61  Mo.  69,  s.  o.  11  Am.  U.  482,  and  note;  Hill  v.  Mendenhall,  21 
Wall.  464. 

"  «  Phelps  T.  Brewer,  9  CusK  890;  Boylan  y.  Whitney.  8  Ind.  140;  Eager  y. 
Btover,  69  Mo.  87.  Contra,  Marks  v.  Fordyce,  2  Am.  L.  Rev. ;  Bennison  y.  Hyde,  6 
Conn.  608. 

'  Silver  Lake  Bank  v.  Harding,  6  Ohio,  645;  Tyler's  Exr.  y.  Winslow,  16  Ohio 
St.  864;  Stockwell  v.  Coleman,  10  Id.  83;  Kuhn  y.  MiUer's  Adm.,  1  Wright  (Ohio), 
127;  Drogoo  y.  Graham,  9  Ind.  212. 

«  No  greater.     PubUo  Works  y.  Columbia  College,  17  Wall.  629. 

'  U.  S.  K.  8.  §  906,  last  clause;  Mills  v.  Duryee,  7  Crnnch,  484;  any  statutes  of 
the  State  where  it  is  set  up,  notwithstanding.    Christmas  y.  Rusaell,  6  wall.  802. 

i«  Thompson  v.  Whitman,  18  Wall.  468.  Contra,  Bnrtners  y.  Keran,  24  Gratt.  42. 
The  English  rule  adopted  in  some  of  the  States,  that  the  judgment  imports  absolute 
yerity  even  as  to  jurisdictional  statements,  can  have  no  extra  territorial  force,  eveu 
under  the  full  faith  and  credit  clause  of  the  constitution.  Id.  Contra^  Logaosport 
Gas-light  Co.  2  Dill.  C.  Ct  421.  Some  authorities  concede  conclusive  effect  to  an  ex- 
press a(ijudicati>»n  of  a  jurisdictional  fact,  or  to  proof  embodied  in  (he  record,  which 
they  deny  to  recitals.  See  Watson  y.  f^ew  England  Bank,  4  Mete.  (Mass.)  848 ; 
Hall  V.  W  lUiams,  0  J'ick.  232;  Aldrich  y.  Kenney,  4  Conn.  670! 

"  Taylor  y.  Brown.  80  N.  H.  78,  97;  Kean  y.  ttice,  12  Sere,  k  R.  208;  Ellsworth 
y.  Barstow,  7  Watta  (Penn.),  814.  Compare  Gleaaon  y.  Dodd,  4  Mete  (Mass.)  883; 
Roberts  v.  Hod|;es,  16  N.  J.  Eq.  299. 

"  Crape  y.  Kelly,  16  Wall  610. 
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entitle  the  party  to  the  remedies  of  enforcement  given  only  by 
the  law  of  the  State  where  it  was  recovered.^ 

27.  Jmtie^s  judgments,'] — Common  law  proof  may  be  resorted 
to ;  ^  and  in  snch  case  plaintiff  shonld  prove  the  statute  imder 
which  the  conrt  was  held,  and  that  the  justice  had  jurisdiction 
of  the  subject  and  of  defendant's  person.*  A  mode  of  proving 
justice's  judgments  of  a  sister  State,  is  provided  by  the  statute 
m  New  York*  and  some  other  States.  If  there  is  a  record,  and 
a  clerk,  or  the  justice  is,  by  law,  clerk,*  they  may  be  proved  with 
better  effect  under  the  act  of  Congress. 

2S.  Former  adjt^ication.'] — A  decision  of  the  court  of  the 
sister  State,  against  the  grounds  alleged  in  impeachment  of  a 
judgment,  is  available  as  res  adjudicata} 

29.  Appeal  pending.'] — Proof  that  an  appeal  is  pending  does 
not  bar  the  action,  without  proof  that,  by  the  law  of  the  other 
State,  such  appeal  stays  proceedings.''  The  court  may  take  judi* 
cial  notice  of  the  law,"  or  it  may  be  proved.* 

30.  Limitationa.] — The  statute  of  limitations  of  the  State  in 
whose  court  the  action  is  brought,  applies.^^  But  the  presump- 
tion of  payment  by  the  law  of  the  State  where  the  judgment  was 
recovered,  avails.^ 

lY.  TTNTrsD  States  Cottbts  and  thsib  Judgments. 

81.  Judgments  of  those  courts  proved  (*Uewhere.] — The  act  of 
Congress  ^  permits,"  but  does  not  require**  such  a  judgment  to  be 
authenticated  as  there  prescribed,  it  may  be  received  in  any 
State  court,  when  authenticated  in  the  ordinary  method  practiced 
in  the  courts  of  the  State  within  whose  limits  it  was  recovered.** 


1  Breflg1«  T.  McGellan,  7  Gill  &  J.  431. 

•  McEliatrlck  y.  Taft,  10  Btwh  (Ky.),  160;  Graham  v.  Grigg,  8  Harr.  (Dei:)  408; 
Bissell  V.  Edwards.  6  Day  (Conn.).  863. 

«  Thomas  t.  Robiuaon,  3  Wend.  267;   Ck)le  v.  Sione,  Hill  (b  D.  Sapp.  360;   Betta 
T.  Baffley,  12  Pick.  572. 

•  N.  Y.  Code  av.  Pro.  §§  948,  961.     See  paragraph?  2, 16,  Ac. 

»  Hutchins  r.  Gerrish,  62  N.  H.  206,  flw  c.  18  Am.  R.  19;    Carpenter  v.  Pier,  80 
Vi.81. 

•  Dobson  y. Pearce,  12  N.  Y.  166 ;  McLaren  t.  Kehlcp,  23  Ia.  Ann.  80,  s.  c.  8  Am 
R.  591. 

'  Pabet  V.  Hovey,  117  Mass.  107,  fiw  c.  19  Am.  R.  898;  Taylor  v.  Shew,  89  Cal. 
686,  8.  0.  2  Am.  R.  478. 

•  Paine  v.  Schenectady,  11  R.  I.  411,  b.  o.  6  Centr.  L.  J.  617. 

•  Holton  T.  Gleaaon,  26  N.  H.  601. 

'•  Napier  v.  Gedlere,  I  Speers*  Eq.  (So.  Car.)  216;  Eetea  v.  Kvle,  Meigs  (Tenn.), 
84;  State  t.  Virein,  86  Geo.  888;  McArthnr  v.  Goddin,  12  Bush,  274;  Longlandy. 
Dayidson,  8  Clark  Penn.  L.  J,  R.  877. 

i>  Baker  y.  Stonebraker,  86  Mo.  888,  848. 

**  Pnragraph  15. 

»»  Helen  y.  Shackelford,  5  J.  J.  Marsh.  (Ky.)  890;  Redman  Y.  Gould,  7  Blackt 
(lod.)  861 ;  Buford  y.  Hickman.  Hemp.  282. 

"  TurnbuU  v.  Piiyson,  95  U.  S.  (6  Otto),  418 

"Jenkins  y.  Kinsley,  8  Johns.  Cas.  474,  s.  c.  Col.  <fe  C.  Caa.  136;  Tornball  tJ 
Payaon  (aboye). 
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By  the  New  York  statute,  any  record  or  proceeding  of  a  court  of 
the  United  States,  may  be  proved  by  a  copy  certified  by  the  clerk 
or  officer  in  whose  custody  it  is  required  by  law  to  be.^  In  a  Stata 
court,  the  judgment  of  a  United  States  court  is  open  to  inquiry 
in  respect  to  jurisdiction ;  but,  jurisdiction  appearing,  is  conclu^ 
eive  on  the  merits.' 

82.  The  practice  in  tJte  United  States?  courts.'] — The  record 
or  proceeding  of  any  court  of  the  United  States  may  be  proved  in 
any  other  court  of  the  United  States  by  the  certificate  of  the  clerk 
of  the  court  where  it  was  recovered,  with  the  seal  of  the  court, 
without  the  certificate  of  a  judge.*  That  of  a  State  court  may  be 
proved  under  the  act  of  Congress,*  or  (perhaps  with  less  effect) 
many  common  law  mode.  If  tne  United  States  court  is  a  circuit 
court  sitting  in  the  same  State  as  the  court  whose  judgment  is 
offered,  a  certificate  of  the  clerk  and  seal  of  the  court  is  a  suffi- 
cient authentication.'^ 

V.  FoEKioN  Judgments. 

83.  Mode  of  proof  .] — Proceedings  of  a  court  of  a  foreign 
State  or  ])rovince,  cannot  be  proved  by  a  mere  certified  copy  unc&r 
seal.*  They  may  be  proved  bv  sworn  copy,^  by  an  exemplifica- 
tion,* or  in  any  mode  prescribea  by  the  law  of  the  forum.*  If  in 
a  foreign  language,  a  translation  is  competent,^  if  sworn  to  by  a 

*  N.  T.  Code  dr.  Pro.  §  948.    Seal  wm  formerly  required. 
'  McCauley  y.  HarjirroTes,  48  Geo.  60,  8.  o.  Id  Am.  R.  660. 

»  Turnbull  v.  Payaon,  96  U.  S.  (6  Otto),  424. 
^  Paragraph  16. 

*  Mewslor  y.  iSpalding,  6  McLean,  24 ;  Turnbull  y.  Payson  (ahoye). 

«  Delaiield  y.  Uaad,  8  JohDK.  810.     Compare  Packard  y.  Uill,  7  Cow.  484;  AH- 
yon  y.  Fnrniyal,  I  C.  M.  A  K.  277 ;  Alyes  y.  Banbory,  4  Campb.  28. 
^  Lincoln  y.  Battel le,  6  Wend.  446  ;  but  not  by  a  copy  of  a  copy.    Id. 

*  Mahurin    y.  Bickford,   6  N.  H.   667;    Church  y.  Habbart»  2  Cranch,  288; 
Hntchins  y.  Gerrish,  62  N.  H.  206,  s.  o.  13  Am.  R.  19. 

*  By  the  New  York  statute  (Code  Cty.  Pro.  g  962V  a  copy  of  a  record,  or  other 
jndicial  proceeding,  of  a  court  of  a  foreign  country  (or  proyince  ;  Lazier  y.  Weet- 
cott.  26  N.  Y.  146),  is  admissible  when  anthe&ticated:  1.  3y  the  nttestatioD  of  the 
clerk  of  tlie  court,  with  the  seal  of  the  court  affixed,  or  of  the  officer  in  whoee  cus- 
tody the  record  is  legally  kept,  under  the  seal  of  his  office:  witii,  (2)  a  certificate  ot 
the  chief  judge  or  presiding  magistrate  of  the  court,  to  the  effect  that  the  person  so 
attesting  the  record,  is  the  clerk  of  the  court;  or  that  he  is  the  officer  in  whose  co:^ 
tody  the  record  is  required  by  law  to  be  kept;  and  that  his  signature  to  the  attesta- 
tion is  genuine:  and,  (3)  the  certificate,  under  the  great  or  principal  sedof  the 
goyernment  (colonial  or  national),  under  whoso  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  haying  the  custody  of  that  seal,  to  the  effect  that 
the  court  i^  duly  constituted,  specifying  generally  the  nature  of  its  jurisdiction ;  and 
that  the  signature  of  the  chief  judge  or  presiding  magistrate,  to  the  certificate  spec'v 
fied  in  the  last  subdiyision,  is  ^iiulne.  A  copy  attested  by  the  seal  of  Uie  coait,  in 
which  it  remains,  is  also  admissible  upon  due  proof:  1.  That  it  has  been  compared 
by  the  witness  with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the  orie* 
inal ;  2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the  clerk 
of  the  court,  or  other  officer  legally  having  charge  of  it ;  and  8.  That  tne  attestation 
la  genuine. 

"  Hill  y.  Packard,  6  Wend.  876. 
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witness.^  The  court  may  take  judicial  notice  as  to  whether  a 
foreign  court  proceeds  according  to  the  course  of  the  common 
law.* 

34.  IUffect.'] — ^The  admissibility  of  the  document  does  not  de- 
termine what  effect  it  has  as  evidence.*  The  record  may  be  con- 
tradicted as  to  all  jurisdictional  facts/  If  jurisdiction  depends 
on  even  personal  service  on  a  non-resident  of  the  foreign  state, 
made  without  its  territorial  limits,  it  is  not  evidence  of  debt 
against  him  here,*  even  though  he  gave  a  personal  admission  of 
service.* 


'  Vandervoort  ▼.  Smith,  2  Cat  156. 

*  Lazier  v.  Westcott,  26  N.  T.  146. 
»  N.  T.  Code  av.  Pro.  §  «54. 

^  HaU  Y.  Lanning,  91  U.  S.  (I  Otto),  166.    Including  the  attorney's  authority  to 
appear.     AmoU  v.  Webb,  I  Dill.  C.  Ct  862. 

*  Blschoff  T.  Wethered,  9  Wall.  814. 

«  BooU  y.  Noble.  72  Penn.  St.  (22  P.  F.  SmithX  116,  a.  a  18  Am.  R.  66S» 
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ACTIONS  AOAmST  BAILEES,  AGENTS,  Ao. 


I.   GsNEftAti  PRniGIPLBS. 

1.  GrooDds  of  aetioii. 

2.  Contract  of  bailment. 

8.  Oral  evidence  to  vary  writing. 

4.  Plaintiff '8  title. 

6.  Eviction. 

6.  Burden  of  proof  aa  to  breach  of 

da^. 
1,  Qnalified  reiiifla]. 

8.  Value  and  damage. 

n.    RULBB  TWCVtlAM,  TO  PAKnOULAS  AQMOK- 
0IB8  AND  BAILMKITTfl. 

9.  Gratuitous  bailmenta. 

10.  Attorneys. 

11.  Brokers. 

12.  Collecting  Bankers. 
18.  Factors. 

14.  Forwarders. 

15.  Hirers  of  chattelflL 

16.  Innkeepers. 

17.  Pledges. 

18.  Tows. 

10.  Warehousemen, 

20.  Wharfingers. 

^I.  Actions  aoadcst  oobixow  oabbixbs  of 

OOODS. 

21.  Defendant  a  common  carrier. 

22.  Delivery  to  carrier. 

23.  Authority  of  receiving  ag^nt. 

24.  Implied  contract. 

25.  Address;  Instrnctions;  "C.  O.D.'* 

26.  Express  contract. 

27.  Authority  to  make  special  con- 

tracts. 

28.  Description  of  goods. 

29.  Amount. 

80.  Condition. 

81.  Instrnctions;  Ronte;  Terminus. 

82.  Stowage. 

83.  Time. 


III.   AonOHS  AOAIlfST  COXHON  CAXBOBM  09 

QOOD^-^-eontinued. 

84.  Burden  of  proof  as  to  loss  and 

cause  of  loss. 

85.  Contract  of  connecting  lines. 

86.  Non-deliyery. 

87.  Negligence. 

88.  Cause  of  injury. 

89.  Theft  or  robbery. 

40.  Conversion. 

41.  Plaintiff's  title. 

42.  Oral  evidence  to  explain  or  vary 

bill  or  receipt 
48.  Usage. 

44.  Declarations  of  affonts. 

45.  DefeMea;  Gknertuly. 

46.  Contract  for  restricted  liability. 

47.  Evidence    of    shipper^s    assent; 

The  New  York  rule. 

48.  — the  niinois  rule. 

49.  Fraud  as  to  value. 

50.  Limited  liability  under  the  act  of 

Congress. 

61.  Carriers'  delivery ;  Notice  to  oon- 

signees. 

62.  Act  of  God ;  Inevitable  aocidenU 

lY.  Actions  against  oommon  cariukrs  or 

PASSBNGEBS  AND  BAGGAGE. 

63.  Plaintiff  a  passenger. 

64.  Express  contract ;  Tickets. 
66.  Authority  of  agency. 

66.  Baggage. 

67.  —loss or  non-delivery. 

68.  Negligence. 

69.  Authority  of  servant. 

60.  Damages. 

61.  Defenses : — ^Restriction  of  liabil- 

ity;   Extrinsic    evidence    to 
vary  ticket. 

62.  Contributory  negligence. 


I.  General  Principlbs. 

1.  Cirroimds  of  action*'] — The  pleadings  and  evidence  involve 
one  or  more  of  three  elements :  1.  Breach  of  express  contract. 
2.  Breach  of  implied  dutv.     3.  Conversion. 

If  the  action  is  f ounaed  on  express  contract  to  deliver,  evi- 
dence of  breach  is  prima  facie  enough  (thonffh  excuse  may  be 
shown  by  the  bailee) ;  and  evidence  of  actual  negligence,  or  of 

1552J 
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conreraion,  is  competent,  so  far  as  inyolyed  in  proTing  the  actnal 
breach  of  contract. 

If  the  action  is  f  oanded  on  breach  of  implied  duty,  the  degree 
reqnired  of  proof  of  negh'gence  or  other  cause  of  loss  varies  with 
the  natnre  of  the  bailment  and  the  degree  of  diligence  required. 
In  this  class  of  cases  the  contract,  if  any,  tnust  be  proved  in  order 
to  define  the  duty ;  and  evidence  of  conversion  is  competent  for 
the  same  purpose  as  in  cases  of  express  contract. 

If  the  action  is  founded  on  conversion,  the  contract  must  l?e 
proved  if  necessary  to  define  the  duty,  otherwise  it  is  not  essen- 
tial ;  but  the  action  is  not  sustained  by  proof  of  mere  breach  of 
contract  or  implied  duty,  or  of  negligence,^ 

An  uncertainty  on  the  face  of  the  complaint  as  to  which  of 
these  is  the  gist  of  the  action,  is  to  be  determined  by  the  court 
with  reference  to  the  rules  affecting  variance.^ 

2.  Contract  of  latlmentJ] — If  the  action  is  for  a  wrongful  use 
contrary  to  express  contract,  proof  of  the  contract  is  necessary.* 
A  written  contract  may  be  proved,  under  a  general  allegation  not 
indicating  writing.^  Evidence  of  the  bailee's  uniform  usage  to 
give  a  written  receipt  expressing  terms  of  bailment,  may  be 
sufficient  to  require  foundation  to  be  laid  before  admitting  oral 
evidence  of  terms.'  A  mere- receipt  not  expressing  terms,  is  not 
the  exclusive  primary  evidence  of  the  delivery. 

8.  Oral  evidence  to  vary  vyriting.'] — The  general  rule  already 
stated,'  protects  written  instructions,^  and  words  of  contract  con- 
tained  in  a  receipt,'  if  binding  as  a  contract.  A  stipulation  to  re- 
turn cannot  be  varied  by  oral  evidence  of  contemporaneous  agree- 
ment as  to  risk ; '  but  a  mere  memorandum  of  length  of  time  and 
^te  of  payment,  does  not  exclude  a  separate  oral  agreement  as  to 
risk;*'  nor  does  a  written  power  exclude  evidence  of  a  separate 
and  not  inconsistent"  agreement  as  to  the  conditions,  in  respect 
to  time,  price,  &c.,  on  which  it  might  be  executed.**  A  receipt  ex- 
pressed to  be  for  storage,  cannot  oe  shown  by  parol  to  represent 
a  sale.^     A  mere  receipt  without  indicating  the  nature  of  the 

>  ThMd  principles  I  deem  snfficieotly  settled  nnder  the  new  procedure  ;  aIt*toas^h 
fiot  hitherto  nniversally  recoirnized.  The  modes  of  proving  negligence  and  con- 
version respectively,  are  stated  in  other  c  hapters^ 

*  Bee  pp.  278,  285  of  this  vol.  and  the  chapter  on  actions  for  DBOKrr. 

>  Smith  V.  Rollins,  11  R.  I.  464,  s.  c.  28  Am.  R.  ft09. 
4  Fiedler  v.  Smith,  6  Gush.  (Mass.)  886.  840. 

*  Ashe  ▼.  DeRosset,  8  Jones  (N.  Car.)  L.  240. 

*  Pnji^es  294,  864,  of  thi<i  rol. 

^  Richardson  v.  Churchill,  5  Cosh.  426;  Danlop  v.  Monroe,  7  Ornnch,  242. 

*  Stapleton  t.  King,  83  Iowa,  28,  s.  o.  11  Am.  R.  109,  and  eases  cited;  Wood  t. 
"Whiting,  21  Barb.  190. 

*  Brown  v.  Hitchcock,  28  Vt,  452. 

»•  Jeflfirey  v.  Walton,  1  Stark  R.  267.  . 

"  rakers  T.  Allen,  7  Hill,  497,  affl'g.  8  Id.  593;  Vntt  t.  Rice,  6  N.  Y.  155;  Mark- 
ham  V.  Jandon.  41  19.  T.  285,  rev'g,  49  Barb.  462,  a.  o.  8  Abb.  Pr.  N.  S.  286. 
"  Clarke  v.  Meigs,  10  Bosw.  887. 
»  Wadsworth  t.  AUcott,  6  N.  Y.  64. 
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tranBaction  may  be  explained  or  contradicted.^  A  warehonse  re> 
ceipt  is  oflnally  subject  to  oral  explanation  nnless  plaintiJS  has 
made  advances  or  incurred  responsibility  on  the  faitn  of  it.*  If 
the  terms  of  the  receipt  are  ambiguous,* — as  for  instance  "re- 
ceived on  account  of  A.  [the  plaintitt],  for  B." — evidence  of  usage 
is  admissible  to  explain/ 

4.  Plamiiff^s  title  ;  Bailee^ 8  estoppel.'] — The  plaintiff's  title  is 
sufficiently  proved  by  the  contract.  A  bailee,  or  agent,  cannot 
dispute  the  orimnal  title  of  the  bailor  or  principal  from  whom  he 
received  the  thing ;  *  even  by  purchasing  an  adverse  title.*  But 
he  may  show  that  his  bailor  parted  with  his  interest  in  the  prop- 
erty  subsequent  to  the  bailment.^ 

5,  Eviction.'] — ^Eviction  by  title  paramount  or  its  equivalent, 
suffices  to  termmate  the  relation  of  bailee  which  raises  this  estop- 
pel ;  but  notice  of  adverse  claim  does  not.*  Even  where  the  action 
18  on  a  contract,*  the  better  opinion  is  that  the  bailee  is  excused  by 
showing  that  without  his  fault,  act  or  connivance,  the  thing  was 
seized  and  taken  from  his  possession,  hj  virtue  of  regular  and  valid 
legal  process,**  out  of  a  court  having  jurisdiction,"  either  against 
the  bailor,"  or  a  third  person,"  and  tnat  he  gave  immediate  notice 
to  the  bailor.*^  In  sucli  case  he  is  not  bound  to  show  the  merits 
of  the  claim,  or  correctness  of  the  decision  on  which  the  process 
was  founded,"  but  only  its  regularity  and  validity.  The  process 
itself  is  the  primary  evidence,  and  the  oral  admission  of  the 
plaintiff  is  not  a  substitute  for  it." 

>  Robinson  y.  Frost,  14  Barb.  ft36. 

*  Second  Bank  of  Toledo  y.  Walbridge,  19  Obio  St.  419;  Bebee  t.  Moore,  S 
McLean,  887.  Compare  Peck  y.  Armstrong,  88  Barb.  216;  Uuyt  y.  Baker,  15  Abb. 
Pr.  N.  8.  406;  McCombie  v.  Spader,  1  Han,  198. 

>  Agawam  Bank  y.  Strever,  18  N.  Y.  602;  Harris  y.  Rathbun,  2  Abb.  Ct.  App. 
Dec.  826. 

^  Bowman  y.  Horsey,  2  M.  dk  Rob.  85. 

*  Voebnrirh  y.  Hnntington,  15  Abb.  Pr.  264;  Maryin  y.  Elwood,  11  Paige,  365 
or  whose  title  be  has  recognized  by  issuing  a  receipt,  Gosling  y.  Birnie,  7  Binjz:.  889 
and  see  p.  628  of  this  yoL    The  contrary  said  of  a  pledge.  In  Cheesman  y.  Ezall,  0 
Exch.  841. 

*  Nudd  y.  Montanye,  88  Wis.  611,  s.  c.  20  Am.  B.  25.  Aod  thb  estoppel  ennres 
in  fayor  of  the  bailor's  assignee,  dkc.  Maryin  y.  Smith,  66  Barb.  600 ;  Dixon  y.  Ham- 
mond, 2  Barnw.  dk  A.  810. 

^  See  Maryin  y.  EUwood,  11  Paige,  366;  Bates  y.  Stanton,  1  Duer,  79,  s.  a  10  N. 
Y.  Leg.  Obs.  216. 

*  Biddle  y.  Bond,  6  Best,  dk  S.  226 ;  and  see  Land  y.  Seamen's  Bank  for  Sayings, 
87  Barb.  129. 

*  As  distinguished  from  conyersion.  Edwards  y.  White  Line  Co.  104  Mass.  159, 
a  o.  6  Am.  K.  218. 

10  Ohio  <fc  Miss.  Rw.  Co.  y.  Toke,  61  Ind.  181,  s.  o.  19  Am.  R.  727,  and  cases  cited; 
4  Southern  Law  Rey.  N.  S.  466. 

»  Barnard  y.  Kobbe,  54  N.  Y.  616. 

"  Edson  y.  Weston,  7  Cow.  278 ;  Stamford  Steamb.  Co.  y.  Gibbons,  9  Wend.  327. 

»  Cook  V.  Holt,  48  N.  Y.  276;  4  Sooth.  Law  Rev.  N.  S.  466. 

'*  Ohio  A  Miss.  I* w.  Co.  v.  Yoke  (abore) ;  Cook  y.  Holt  (above). 

"  Contra,  Mierson  y.  Hope,  2  Sweeny,  661. 

1*  Jenner  y.  Joliffe,  6  Johnt*.  9.  For  the  mode  of  proof,  see  Chapter  XXTX.  Far. 
ther  proof  of  any  proceedings  npon  it  is  not  necessary.  Hirschfeldt  y.  Fantoi^ 
Anth.  N.  P.  S61. 
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If  the  baflee  voluntarily  Burrenders,  or  fails  to  give  such  no- 
tice, he  assumes  the  bnrden  of  showing  that  he  was  evicted  bj 
le^al  title  paramount  to  that  of  the  bailor.^  If  he  shows  actual 
delivery  on  the  demand  of  the  true  owner,  and  that  the  latter 
liad  a  right  to  the  immediate  possession,  paramount  to  that  of 
the  bailor,  neither  legal  proceedings  nor  proof  of  fraud  are  nec- 
essary.* 

An  allegation  of  conversion  is  not  sustained  by  evidence  that 
without  the  bailee's  act,  fault  or  connivance,  the  thing  was  taken 
from  his  possession  by  virtue  of  regular  and  valid  legal  process ; 
but  it  is  sustained  by  evidence  that  while  retaining  possession  he 
refused  proper  demand,  on  the  pretext  that  it  was  bound  in  his 
hands  by  process  against  a  third  person.* 

6.  Burden  of  proof  aa  to  breach  of  dutt/.] — If  the  action  is 
founded  solely  on  an  express  contract  to  return,  the  plaintiff 
must  prove  the  contract  and  the  breach  or  failure  to  redeliver, 
and  this  is  enough  ;^  the  burden  then  rests  on  defendant  to  show 
due  diligence  or  a  loss  for  which  he  is  not  liable.*  If  the  action 
is  founded  on  negligence  or  other  tort,  plaintiff,  in  addition  to 
the  duty,  must  prove  the  tort.  Slight  proof,  however,  is  sufficient 
to  sustain  an  inference  of  negligence.*  Whether  evidence  of  the 
loss  or  the  non-delivery  of  the  thing  throws  on  a  bailee  the  burden 
of  proving  diligence  depends  on  the  degree  of  his  duty.'  In 
case  of  bailees  for  hire  generally,  such  as  common  carriers,  for- 
warders,* warehousemen*  (including  carriers  holding  possession  as 
warehousemen**),  collecting  bankers,"  and  innkeepers,  non-deliv- 
ery^ without  anything  to  indicate  a  cause  of  loss  or  injury  consist- 
ent with  due  diligence,  or  return  of  the  thing  if  in  a  damaged  state 
without  exphmation,^  is  sufficient  to  go  to  the  jury  as  evidence  of 


>  WeUes  V.  Thornton,  45  Barb.  890. 

•  The  Idaho,  93  U.  8.  (8  Otto),  676,  679 ;  11  BUtchf.  218.  Casea  to  the  contrary 
may  bo  found  in  the  books.  Sej  Barnard  v.  Kobbe,  8  Daly,  86,  affi'd  on  other 
grounds  in  6(  N.  Y.  616 ;  Mierson  v.  Hope,  2  Sweeny,  661. 

»  RogtTS  V.  Weir,  84  N.  Y.  463. 

*  Merch  mts*  Bank  of  Macon  v.  Rawls,  IT  Geo.  191. 

*  Kdw.  Bailm.  §  62 ;  Whart.  on  Neg.  §  422. 

•  Wharton  on  Neg.  §  422. 


Especially 
18  Barb.  481. 

•  fc>chwmn  t.  McKie,  6  Robt.  404 ;  Arent  v.  Sqmw,  1  Daly,  847 ;  Claflin  v.  Meyer, 
43  Super.  Ct  (J.  d^  S.)  7,  and  cases  cited.  Otherwise,  if  the  compensation  is  only  for 
place-room,  not  a  reward  for  care  and  diligence  (see  Schmidt  v.  Blood,  9  Wend.  271); 
ns  in  the  case  of  a  more  wharfinger  (Fooie  y,  Storrs,  2  Barb.  230 ;  and  sea  Searle  y. 
Laverick,  L.  R.  9  Q.  B.  122).    As  to  Safe  Deposit  Company,  see  1 7  Alb.  L.  J.  198. 

"  Fairfax  v.  N.  Y.  Central  R.  R.  Co.  67  N.  Y.  1 1 ;  Cnss  v.  Boston,  Ac.  R.  R.  Co.  14 
Allen.  4 18.     Cmira,  Jackson  Y.  Sacrament  •,  Ac.  R.  R.  Co.  23  Cal.  268. 

11  Cbicopee  Bankv.  Philadelphia  Hank,  8  Wall.  641. 

'•  Especbdly  if  without  explanation.     Boies  t.  llartford  <b  New  Hayen  R.  R.  Co. 
87  Conn.  272,  ».  c.  9  Am.  R.  847. 

"  Funkhouser  y.  Wagner,  62  111.  69 ;  Lo^an  y.  Mathews,  6  Penn.  St.  417 ;  Whart 

on  Keg.  §  422. 
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negligence.*  Evidence  that  the  thing  had  disappeared  from  the 
possession  of  the  bailee,  without  anything  to  indicate  how,  is 
suflScient.*  As  a  general  rule,  plaintiff  need  not,  in  the  first  in- 
stance, prove  that  the  thing  was  free  from  latent  defects  when 
delivered  to  the  bailee.* 

If  plaintiff's  evidence  goes  further,  and  traces  loss  or  injury 
to  a  cause  consistent  with  due  diligence  on  defendant's  part, — 
such  as  fire,* — or  if  defendant  shows  such  a  cause,  plaintiff  must 
give  evidence  of  negligence,  unless  he  stands  upon  a  contract 
which  holds  defendant  without  that.*'  Where  the  outy  is  ordinary 
care,  the  happening  of  an  accident  of  a  kind  which  ordinary  care 
does  not  suffice  to  prevent  is  no  evidence  of  negligence,  even 
though  the  apparatus  wad  within  defendant's  control. 

The  presumption  that  legal  duty  has  been  discharged  does 
not  countervail  evidence  of  injury  or  diminution  of  the  thing  in- 
trusted to  a  bailee  for  hire.'' 

Fire,  without  evidence  of  its  cause,  is  presumed  not  "  the  act 
of  God  " ;  •  but  is  not  presumed  to  be  caused  bv  defendant's  neg- 
ligence.* Theft  and  robbery,  in  the  absence  oi  further  evidence, 
are  not  prima  facie  proof  of  negligence.^®  But  the  bailee's  con- 
duct in  the  hue  and  crv,*^  and  his  failure  to  give  prompt  notice,  is 
competent.^    The  testimony  of  the  servant  in  charge  of  the  de- 

Sosit,  that  he  never  delivered  it  to  any  one,  is  not  sufficient  evi- 
ence  of  theft.^ 
Evidence  of  independent  acts  of  negligence  not  connected 
with  the  loss  is  incompetent,"  except  as  tepding  to  show  the  man- 
ner in  which  the  business  of  the  bailee  was  conducted  at  the  time." 

7.  Qualified  refusal."] — The  statements  of  the  defendant, 
made  at  the  time  of  the  demand,  and  excusing  and  qualifying  his 


*  The  langnnge  of  many  Authorities  to  the  effect  that  it  throws  on  the  bailee  the 
burden  of  proving  due  care  is  liable  to  mislead.  Plaintiff  will  be  entitled  to  |^  to 
the  Jury  on  ench  evidence^if  defendant  does  not  give  evidence  of  the  cause  of  losa 
(oases  above  cited);  but  is  not  entitled  to  a  ruling,  or  an  instruction  to  the  jury  that 
this  evidence  shifts  the  burden  of  proof  respecting  negligence.  If  the  cumnlaint  is 
founded  on  tort,  however,  plaintiff  must  give  some  evidence  of  the  tort.  Lamb  v. 
Camden  &  Ambov.ibc.  K  K.  Co.  49  N.  Y.  271,  rev'g  2  Daly,  464. 

*  Fairfax  v.  N'  Y.  Central,  Ac  R.  R.  Co.  67  N.  Y.  11,  rev'g  40  Super.  Ct.  (J.  A  S.) 
128,  B.  c.  again  43  Huper.  Ct.  (J.  A  h,)  18,  aii'd  in  78  N.  Y.  167. 

*  1  Whart  £v.  826,  g  362. 

*  Lamb  v.  Camden  A  Amboy  R.  R.  Co.  46  N.  Y.  271,  rev'g  2  Daly,  454. 

*  Cass  V.  Boston  A  Lowell  R.  R.  Co.  14  Allen,  448. 

'  See  French  v.  Buffido,  Ac.  R.  R.  Co.  2  Abb.  Ct  App.  Dec  196. 

^  Arent  v.  Squire,  1  Dalv,  847. 

»  Miller  v.  Steam  Nav.  Co.  10  N.  Y.  481. 

*  Lamb  v.  Camden  A  Amb.  Transp.  Co.  4  N.  Y.  271,  rev'g  2  Daly,  454 ;  Edw.  on 
B.  §  286. 

1^  Story  on  B.  g  89 ;  and  see  L.  R.  9  £zch.  98,  s.  o.  8  Moak*s  Eng.  535 ;  L.  R.  9  Q. 
B.  468.  s.  c.  10  Moak's  Eng.  118. 

i>  Tompkins  v.  Saltmar>h,  14  Serg.  A  R.  275. 

1'  First  National  Bank  of  Carlisle  v.  Graham,  79  Penn.  St  106,  t.  c.  21  Am.  R.  49. 

"  Fairfax  v.  N.  Y.  Central,  Ac  K.  R.  Co.  67  N.  Y.  11,  rev'g  40  Super.  Ct.  (J.  A  S.) 
128 

"  First  Nat  Bank  of  Lyons  v.  Ocean  Nat  Bank,  60  N.  Y.  279. 

1'  Dearboru  y.  The  Union  Nat  Bk.  61  Me.  860;  and  see  diupter  on  Kkguqenci. 
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refoBal  to  Bnrrender,  thns  constituting  a  part  of  the  refusal,  may 
be  proved  in  his  favor  aa  part  of  the  res  gestm^^  but  this  does  not 
justify  the  admission  of  statements  of  independent  f acts.^ 

8.  Value  and  dama/e.'] — The  mode  of  proving  value  and 
damage  are  the  same  as  in  an  action  on  quantum  meruit  foe  the 
price  of  goods  sold,  or  the  breach  of  a  warranty.' 

IL  Special  classes  ov  Bailees  ajsd  Agents. 

9.  Gratuitous  hailments.'] — ^A  delivery  to  and  acceptance  by 
a  gratuitous  bailee^  cannot  be  presumed  merely  from  evidence  of 
the  ordinary  course  of  business.  Plaintiff  must  prove  a  deposit 
of  the  goods  with  defendant,  and  that  he  did  not  restore  tnem, 
and  that  the  non-restoration  was  produced  by  a  lack  of  due  dili- 
gence on  his  part.  This  lack  of  diligence  often  may  be  inferred 
from  the  nature  of  the  transaction,^  put  the  plaintiffs  case  must 
be  sufficient  to  raise  some  presumption  of  defendant's  fault.  De- 
fendant may  then  show  that  he  was  not  guilty  of  gross  negli- 
gence.* 

The  bailee's  declarations  at  and  immediately  after  the  loss  are 
competent  in  his  favor,  as  part  of  the  res  gesta?  A  presumption 
of  gross  negligence  is  usually  repelled  by  evidence  that  the  bailee 
took  the  same  care  as  of  things  of  his  own ;  *  but  recklessness  in 
care  of  his  own  does  not  excuse.*  The  fact  that  he  was  known  to 
bailor  to  be  a  person  of  incapacity  is  relevant.^* 

10.  AttomeysJ] — A  general  receipt,  given  by  an  attorney,  for 
an  evidence  of  debt  already  due,  raises  a  presumption,  not  con- 
clusive, that  he  received  it  in  his  capacity  of  attorney,  for  the 
purpose  of  collection  ;  **  and  a  receipt  for  collection  imports  an 
undertaking  himself  to  collect,  not  merely  that  he  received  it  for 
transmission  to  another  for  collection,  for  wliose  negligence  he  is 
not  to  be  responsible.^  In  an  action  against  an  attorney,  whether 
for  breach  of  contract,  or  of  legal  duty,  the  burden  is  upon  the 
plaintiff  to  prove  the  breach,  and  the  damages  sustained.^*  Igno- 
rance of  a  recent  statute  ^^  or  decision  "  changing  the  law  is  some 


*  Gracie  y.  Robinson,  14  Ark.  438 ;  Bennett  y.  Burch,  1  Den.  141 ;  compare  Mahone 
y.  Reeyea,  11  Ala.  840, 851. 

*  Walrod  y.  Ball,  9  Barb.  271. 

*  Pages  800-3 1 2,  848  of  this  yol. 

*  Samuels  y.  McDonald,  11  Abb.  Pr.  N.  S.  S44,  s.  c.  42  How.  Pr.  860. 

*  Doorman  y.  Jenki'^s,  2  Adolph.  d  £11.  266. 

*  Wharton  on  Neg.  gg  430. 477,  citing?  Perry  y.  Roberts,  8  Ad.  A  EL  113;  GarsiUe 
y.  Proprietor,  4  T.  R.  581,  and  other  cases. 

'  McNubb  V.  Lockh  irt,  18  Geo.  496, 608 ;  Lampley  y.  Scott,  24  Miss.  628. 
»  Story  on  B.  g§  03. 79 ;  and  see  79  Penn.  St.  106,  s.  o.  21  Am.  R.  49, 53. 

*  Whart  on  Neg.  §  462. 
»  Story  oa  B.  §  66. 

'^  Executors  of  Smedes  y.  Elmendorf,  8  Johns.  186. 

"  Bradstreet  y.  Eyerson,  72  Penn.  St.  124,  s.  c.  13  Am.  R.  665. 

"  Quinn  v.  Van  Pelt.  66  N.  Y.  417,  rev's  30  N.  Y.  Super.  Ct.  (4  J.  A  S.)  279. 

"  A.  B.*s  Estate,  1  Tuck.  247.  r  v  / 

»»  Loe  V.  Walker,  L.R.  7  C.P.  121,  §.0. 1  Moak^i  Eng.  87L 
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evidence  of  negligence.  To  prove  a  defect  in  his  proceedings  of 
record,  the  record  is  the  appropriate  evidence.*  When  negligence 
has  been  proved,  in  consequence  of  which  judgment  has  gone 
against  the  client,  it  is  not  incnmbent  on  the  client  to  show  that 
but  for  the  negligence  he  would  have  succeeded  in  the  action. 
Illegality  in  the  transaction  whence  the  money  claimed  was  col 
lected  is  not  available  to  the  attorney.* 

11.  Brokers,] — One  employed  to  buy  stock,  he  to  make  ad- 
vances therefor,  has,  in  the  absence  of  contrary  arrangement,  im- 
plied authority  to  take  title  in  his  own  name.*  A  customer  is 
presumed,  but  not  conclusively,  to  have  known  the  usages  of 
brokers  generally.*  Evidence  of  a  conversion  by  brokers,  of 
stock  actually  purchased,  is  not  admissible  under  an  allegation  of 
fraud  in  falsely  pretending  to  have  purchased.*  Where  the  evi- 
dence shows  that  the  broker  was  a  pledgee  as  to  the  stock,  evi- 
dence of  a  usage  to  sell  without  notice,  contrary  to  a  pledgee's 
duty,  is  not  competent.'  Otherwise  if  the  relation  of  pledgor  and 
pledgee  is  not  established.* 

12.  Collecting  Bankers.'] — The  receiving  of  negotiable  paper 
for  collection  implies  an  agreement  on  the  part  of  the  bankers 
with  the  one  from  whom  they  receive  it,*  to  present,  &c.,  and  to 
cause  the  drawers,  indorsers,  &c.,  to  be  charged ;  **  and  negligence 
of  their  notary,**  or  their  correspondent,**^is  competent  against 
them.  This  liability  may  be  varied  by  evidence  of  express  con- 
tract or  general  usage,  out  not  by  the  practice  of  single  banks 
adopted  for  their  own  convenience.** 

An  accidental  loss  or  disappearance,  in  a  bank,  of  a  bill  sent 
to  it  for  collection,  resulting  from  the  bank  not  taking  sufficient 
care  of  letters  brought  to  it  from  the  mail,  raises  a  presumption 
of  negligence."  To  recover  more  than  nominal  damages  for  fail- 
ure to  give  due  notice  of  non-payment,  there  must  be  evidence 


>  Reilly  y.  Cavanan^h,  29  Ind.  436. 

•  l{o8c.N.P.484;  WhartoD  on  Nejf.  §  752.  citing  Purvis  v.  Landell,  12  CI.  A  Fm. 
91:  Godefroy  v.  Jay.  7  Bing.  418.     See  contra,  Harter  v.  Morris,  18  Ohio  St.  491. 

»  Fogoi-ty  V.  Jordan,  2  Robt.  819  ;  Merritt  v.  Millard,  2  Abb.  Ct.  App.  Dec.  391 ; 
and  eoe  chapter  on  actions  for  Money  Bbokiyrd. 

*  Hoi-ton  V.  Morgran,  19  N.  Y.  170.  Compare  Merwin  v.  Hamilton,  6  Duer,  244. 
As  to  erounds  of  action,  whether  on  contract  or  for  conyerslon,  sec  ReaJ  t.  Jjambert, 
10  Abb.  Pr.  N.  S.  428;  Stewart  v.  Drake,  46  N.  Y.  449. 

*  Whitehonsc  v.  Moore,  13  Abb.  Pr.  142.     Sre  p.  296  of  this  vol. 

*  Salters  y.  Genln,  7  Abb.  Pr.  193,  s.  c.  8  Bosw.  250. 

^  Tavlor  y.  Ketchum,  6  Robt.  607,  s.  o.  85  Uow.  Pr.  289  •  Markham  y.  Jaudon,41 
N.  Y.  286. 

•  Corbett  y.  Underwood,  83  HI.  824. 

•  Montjromery  Co.  Bank  v.  Albany  aty  Bank,  7  N.  Y.  469. 

"  Ayrault  v.  Pacific  Bank,  6  Robt.  837 ;  47  N.  Y.  670.     But  compare  State  Bank 
of  Troy  v.  Bank  of  the  Capitol,  41  Barb.  848,  s.  c.  17  Abb.  Pr.  864;  27  How.  Pr.  67. 
"  Ayrault  y.  Pacific  Bank,  47  N.  Y.  67<>,  affile  6  liobU  887. 
*'  Montgomery  Bank  y.  Albany  City  Bank  (oooye). 
*•  Avraalt  y.  Pacific  Bank  (above). 
14  Chicopco  Bank  y.  Philadelphia  Bank,  8  Wall  641. 
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that  if  dae  notice  had  been  given,  plaintiff  might  have  collected 
the  amount,  or  some  part  oi  it.*  Execution  a^nst  the  maker 
unsatisfied  is  competent  to  show  his  insolvency. 

13.  I^'actors.'] — PlaintiflTs  letters  to  defendant,  written  with 
the  goods  consigned,  are  competent  in  his  favor  to  show  his  in- 
structions ;*  and  the  instructions  are  strictly  binding,  if  the  con- 
cignment  is  accepted.*  If  a  voluminous  correspondence  is  offered, 
the  partv  offering  it  should  point  out  the  parts  he  relies  on  as 
relevant.*  If  the  written  instructions  refer  the  factor  also  to 
ii  third  person  for  verbal  instructions,  the  latter  may  be  compe- 
tent, although  they  vary  the  former.*  Evidence  of  a  general  con- 
tignment  without  specific  instructions  as  to  sale,  and  of  advances 
made  or  liabilities  incurred  on  the  faith  of  the  goods,  raises  a 
legal  presumption  that  the  factor  has  a  discretion  about  selling, 
for  his  own  protection,  which  the  principal  cannot  control  by 
subsequent  instructions.^  The  letters  and  declarations  of  the  de- 
fendant's agent,  to  him,  are  not  alone  competent  to  prove  his 
diligence.*  The  factor^s  agreement  may  be  interpreted  by  oral 
evidence  of  usage,*  under  principles  already  stated.*® 

Sale  by  a  factor  is  presumed  from  lapse  of  time ;  **  and  a  refusal 
to  account  raises  a  presumption  in  favor  of  the  strongest  con- 
struction of  the  evidence  against  him  as  to  amount,  value,  and 
price.**  The  presumption  that  an  invoice  is  sent,  upon  a  consign- 
ment of  merchandise,  suffices  to  require  a  foundation  for  second- 
ary evidence  of  contents.**  To  show  intent  to  defraud,  similar 
fraudulent  acts  of  defendant,  committed  at  or  about  the  same 
time  may  be  shown.**  If  conspiracy  is  alleged,  plaintiff  may  re- 
cover against  one,  on  proof  of  fraud,  but  not  without.**  The 
mode  of  proving  value  has  already  been  stated.** 


^  Lienan  t.  Dinsmore,  10  Abb.  Pr.  N.  S.  209.  §.  o.  8  Daly,  865  ;  Cogblan  t.  Dins- 
more,  9  Bosw.  4S3.  Bat  compare  Allen  y.  Say  dam,  20  Wend.  821,  rerg  17  Id.  868; 
Waldrod  v.  Ball,  9  Barb.  271. 

*  Eichelberger  y.  Pike,  22  La.  Ann.  142. 

*  Porter  y.  Fergaaon,  4  Fla.  102. 

*  Scott  Y.  Ro^rs,  4  Abb.  Ct.  App.  Dec.  157 ;  Loraine  y.  Cartwrlght,  8  Waab.  C. 
Ct.  161;  Bell  y.  Cunningbam,  3  Pet.  69,  85.  Otherwise  of  instractions  on  a  separate 
and  subseqaent  consignment.    Mtlbank  y.  Dennistown,  10  Bosw.  882. 

*  Dainese  y.  AUeo,  14  Abb.  Pr.  N.  ».  868. 

*  Manella  y.  Bary,  8  Crancb,  415. 

'  Feild  V.  Farpington,  10  Wiill.  148. 
'  Framins^hnm  y.  Barnard,  2  Pick.  532. 

*  Beardsley  y.  Davis,  62  Barb.  1 69 ;  Farmers,  Ac.  Bsnk  y.  Spragne,  62  N.Y.  606. 
^^  Pages  296,  485  of  this  vol.    Compare  Cailin  y.  Smith,  24  Yt  85 ;  Dwight  y. 

Vhitney,  15  Pick.  17^. 

"  McArthar  y.  Wilder,  8  Barb.  66. 

"  Pope  Y.  Barret,  1  Mas.  117 ;  Field  y.  Monlson,  2  Wash.  C.  Ct.  155. 

"  Tamer  y.  Yates,  16  How.  U.  8.  14,  26. 

**  Ca  tie  Y.  Ballard,  28  How.  U.  S.  172 ;  and  sec  Chnpler  on  Dsokit. 

"  Price  Y.  Keves,  62  N.  Y.  878,  rev*g  1  Han,  117,  s.  c.  8  Snom.  a.  (T.  A  C),  720. 

^*  Page  807  of  this  yoI.  As  to  the  time  to  which  the  evidence  should  refer,  see 
Scott  Y.  Rogers,  4  Abb.  Ct.  App.  Dec.  157 ;  Blot  v.  Boiceaa,  8  N.  Y.  78,  reVg  1 
Saodf.  111. 
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Batifioation  is  presumed  from  evidence  that  plaintiff^  after 
full  information,  made  no  objection  within  a  reasonable  time.^ 
Intentional  omission  to  reply  raises  a  presumption  of  approval  of 
a  past  course,  even  though  contrary  to  instructions.' 

To  establish  a  lien^  defendant  must  show ;  either,  1,  that  ho 
had  made  advances  specially  upon  the  credit  of  this  shipment ; 
or,  2,  that  he  was  entitled,  by  arrangement  with  the  consignor,  to 
a  lien  for  any  balance  of  advances  generally.* 

14.  Forwarders.'] — An  allegation  that  defendants  acted  only 
as  carriers,  is  a  variance.*  The  stipulation  to  forward,  in  the  re- 
ceipt, is  a  contract,  subjecting  it  to  the  rule  excluding  oral  evi- 
dence to  vary.*^ 

It  is  enough  for  defendant  to  satisfy  the  jury,  by  the  best  evi- 
dence in  his  power,  that  he  performed  his  duty  with  care  and 
fidelity,  used  all  reasonable  care  and  diligence  in  selecting  proper 
carriers,  and  that  the  loss  has  not  arisen  from  any  default  of  him- 
self or  his  servants.* 

15.  Ilirers  of  chattela,'] — The  fact  that  the  hirer  returned  the 
thin^  injured  in  a  manner  or  from  a  cause  ordinarily  liable  to  oc- 
cur m  its  careful  use — ^such  as  a  horse  returned  to  the  owner 
lame,''  or  galled® — does  not  raise  a  presumption  of  negligence. 

16.  Innkeepers.^] — The  fact  that  defendant  was  an  innkeeper 
may  be  proved  by  parol,  although  the  law  requires  him  to  have  & 
license.™  It  is  enough  to  show  that  defendant  habitually  re- 
ceived, as  guests,  all  who  came  to  his  house  (it  is  not  material 
that  they  be  only  travelers),  without  agreement  as  to  the  dura- 
tion of  their  stay,  or  terms  of  their  entertainment.^^  Evidence  of 
slight  entertainment  is  enough  to  show  that  plaintiflp  was  a  guest.^ 
Authority  in  a  servant  to  receive  money  or  other  property  on 
the  credit  of  the  house,  may  be  inferred  from  the  capacity  in 
which  he  was  acting.**    Plaintiff  may  prove  the  instructions  he 


^  Cairaes  y.  Bieecker,  12  Johns.  800;  Hazard  t.  Spears,  2  Abb.  Ct.  App.  Doc. 
868. 

•  Feiia  V.  Farrington.  10  Wall  148. 
3  Beebe  v  Mead,  88  N.  T.  687. 

«  Heurpstcad  y.  N.  T.  Central  R.  E.  Co.  28  Barb.  486. 

•  Nilesv.  Culver,  8  Barb.  206. 

•  Am.  Express  Co.  y.  Second  Nat.  Bank,  69  Penn.  St.  894,  8.  c.  8  Am.  R.  260. 

•»  Millon  V.  Salisbury,  13  Johns.  211 ;  Harrington  v.  Snyder,  8  Barb.  880;  a.  p. 
Watson  V.  Bauer,  4  Abb.  Pr.  N.  a  273. 

•  Newton  y.  Pope,  1  Cow.  109. 

•Cutler  y.  Bonnej,  18  Am.  R.  127;  note,  180;  8  Abb.  N.  T.  Dig.  new  ed. 
703,  Ac. 

"  Owingfl  y.  Wyant,  8  Uarr.  &  McH.  898. 

"  Wintermute  y.  Clarke,  6  Sandf.  242;  Taylor  y.  Monnot,  4  Dner,  116,  a.  c.  1 
Abb.  Pr.  825.  Although  the  hou»e  was  kept  on  the  "  European  plan."  Krohn  r. 
Sweeny,  2  Daly,  200.  "Express  contract  with  plaintiff,  as  to  time  or  termSy  docs  not 
necessarily  supersede  the  Innkeeper's  Uability.  Hancock  y.  Rand,  17  Hun,  279.  As 
to  boarding-house  keepers,  see  VI  Alb.  L.  J.  499. 

"  McDonald  y.  Kgerton,  6  Barb.  6K0 :  Washburn  y.  Jones,  14  Id.  198. 

»  See  Howser  y.  Tully,  C2  Penn.  St.  92,  a.  c.  1  Am.  R.  890 ,   Svonson  v.  Paciac 
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Save  affecting  the  duty  of  the  defendant  or  his  servant.^  Tlie 
eclarations  of  tha  person  discovering  the  loss,  made  at  the  time, 
are  competent  as  part  of  the  res  geatm^  but  do  not  prove  any  past 
fact  narrated.  Loss  is  presumptive,*  but  not  conclusive  evidence 
of  liability.^ 

At  common  law  this  presumption  can  only  be  repelled  by 
proof  that  the  loss  is  attributable  to  negligence  or  fraud  of  the 

Suest,  or  to  the  act  of  God  or  the  public  enemv.'  A  general 
enial  of  negligence  will  admit  evidence  of  plaintiff's  negli- 
gence.* Eeasonable  regulations  or  usages  of  the  particular  inn, 
of  which  plaintiff  had  notice,  may  be  proved,  but  not  the  usage 
of  another  inn.''  The  opinions  of  witnesses,  unacquainted  with 
the  facts  of  the  particular  case,  upon  the  propriety  or  safety 
of  carrying  or  keeping,  are  inadmissible.* 

17.  Pledgees.'] — ^Evidence  that  the  pledgee  wholly  failed  to 
restore  the  goods,  without  indicating  the  cause  of  loss,  is  sufficient 
to  go  to  the  jury  on  the  question  of  negligence,  unless  he  show 
loss  under  such  circumstances  as  will  exculpate  him.*  A  usage 
to  sell,  at  private  sale,  contrary  to  the  legal  duty  of  pledgees,  is 
inadmissible.^ 

18.  Towa.l — ^Tow-boats  are  not  common  carriers.*^  The  law 
implies  an  engagement  that  each  j)artv  will  use  proper  skill  and 
diligence;  that  neither  vessel  will  oy  neglect  or  misconduct, 
create  unnecessary  risk  to  the  other,  or  increase  any  incidental 
risk  which  may  be  incurred."  Exemption  from  liability  for  in- 
jury by  causes  over  which  human  agency  has  no  control — such  as 
the  close  of  navigation — is  implied.**    All  the  surrounding  cir- 


MaU  St.  Co.  67  N.  7.  108;  and  see  South  <b  No.  Ala.  B.  R.  Go.  y.  HenleiD,  62  Ala. 
606,  a.  c.  23  Am.  R.  678. 

1  Jonrs  T.  Hill,  26  Geo.  194. 

*  Pope  Y,  Hall,  14  La.  Ann.  324.    As  to  the  competency  of  answers  on  inqairy, 
see  prifi^e  44  of  this  yoI.,  and  chap,  on  Negli3B!7ce. 

*  Hulett  V.  Swift,  83  N.  Y.  671,  affi'g  42  Barh.  280;   Rose  N.  P.  618 ;    Story  on 
Bailm.  g  472 ;  Marray  y.  Clarke,  2  Daly,  102. 

*  Hnlett  V.  Swift  (ahove>. 

*  Hnlett  Y.  Swift,  88  N.  T.  671,  affi*g  42  Barh.  230. 

*  Roar*.  N.  P.  618. 

'  Berkshire  Woolen  Co.  y.  Proctor,  7  Cash.  (Mass.)  417. 

*  Taylor  y.  Monnot,  4  Duer,  116,  s.  c.  1  Ahb.  Pr.  825. 

*  Edw.  on  Bailm.  §  236 ;  Caldwell  y.  Nat.  Mohawk  Bank,  6i  Barb.  888. 

>o  Wheeler  y.  Newboold,  16  N.  Y.  392,  401,  offi'g  6  Daer,  29;  approYedin  6  Wall. 
680. 

"  Pike  Y.  Nash,  8  Abb.  Ct.  App.  Dec.  610 ;  Arctic  Fire  Ins.  Co.  y.  Anstin,  69  N. 
Y.  474.  rey'g,  8  Hun,  196;  Brown  y.  Clegg,  63  Penn.  St.  61,  s.  o.  8  Am.  R.  622; 
Hays  Y.  Millar,  77  Penn.  St.  238,  s.  o.  18  Am.  R.  446.  Contra,  21  La.  Ann.  165,  s.  a 
13  Am.  120. 

1*  Smith  Y.  St  Lawrence  Tow-boat  Co.  L.  R.  5  P.  C.  808,  s.  o.  8  MoaVs  En(^.  236, 
and  cases  .cited;  and  see  Arctic  Fire  Ins.  Co.  y.  Aostin,  64  Barb.  669;  Milton  y.  Hnd* 
sen  R.  Steamboat  Co.  87  N.  Y.  210;  4  Lans.  76. 

*'  Worth  Y.  Edmonds,  62  Barb.  40.  The  constraction  of  the  contract  is  for  the 
conrt,  not  the  jury.  Arctic  Fire  Ins.  Co.  Y.  Austin,  69  N.  T.  470,  477,  reVg  8  Han, 
196»  a.  a  6  Snpm.  Ct  (T.  <fe  C.)  68. 
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cmnstances  whieh  may  afford  any  just  groimd  of  inf er^oe  relar 
tive  to  the  question  in  issue,  may  be  proved ;  ^  and  the  condition 
and  character  of  the  vessel  towed,*  and  her  unseaworthiness,'  if 
these  are  relevant  to  the  casualty.  The  burden  is  on  the  owner 
of  iJie  injured  boat  to  show  that  the  injury  was  caused  by  the 
negligence  of  those  in  charge  of  the  tow-boat.*  To  recover  ex- 
penses consequent  on  being  left  without  any  tow,  plaintiff  must 
prove  an  effort  to  procure  another.* 

19.  WarehotLsemen,'] — ^Plaintiff  may  show  by  defendant's  ad- 
vertisements, receipts  and  declarations,  that  the  place  was  to  be 
fire-proof.*  The  general  rules  as  to  estoppel  by  the  receipt  in  re- 
spect to  the  quantity  and  condition  of  the  goods,  are  the  same  as 
in  case  of  carriers.'  Evidence  of  the  degree  of  care  which  other 
persons  engaged  in  a  similar  business  in  the  vicinity  were  in  the 
habit  of  bestowing  on  property  similarly  situated,  is  competent  ;* 
but  it  should  relate  to  the  calling  generally,  rather  than  to  a  par- 
ticular person  in  it.*  To  charge  warehousekeepers  with  a  loss  by 
negligence  of  their  servants,  negligence  within  the  scope  of  the 
employment  must  be  shown ;  the  test  is :  are  the  servants  liable 
to  the  employer?^* 

Proof  of  the  general  care  with  which  the  warehouse  and  its 
contents  were  guarded  is  not  sufScient  to  raise  a  legal  presump- 
tion of  due  diligence  in  this  particular  instance.^  Defendant  need 
not  show  the  precise  manner  in  which  loss  occurred,  any  farther 
than  to  show  that  it  was  consistent  with  non-liability.^ 

20.  WhcMrfinffers  :  Place-hire.'] — To  recover  of  a  wharfinger, 
or  pne  who  does  not  undertake  actual  custody,  but  only  to  give 
place-room,  plaintiff  must  show  negligence  on  the  part  of  de- 
fendant and  his  servants.  Mere  loss  or  disappearance,  or  injury 
by  accident,  is  not  even  prima  facie  evidence  of  negligence.^ 


I  Steam  KaTigation  Co.  y.  Dandridga,  8  aUl  <fc  J.  (Md.)  248.  815. 

*  Baird  v.  Daly,  68  N.  Y.  547.  550. 

>  Id.  561.    For  the  mode  of  proof,  see  pa|^  496,  of  this  yol. 

«  Hays  v.  Millar,  77  Penn.  St.  288,  a.  o.  18  Am.  R.  445 ;  Pike  y.  Kanh,  (above). 

*  Worth  V.  Edmonds,  52  Barb.  40. 

*  Hatchett  y.  Gibaon,  18  Ala.  587. 

V  Hale  Y.  Milwaukee  Dock  Ca  29  Wia.  482,  a.  o.  9  Am.  R.  608. 

*  CasB  Y.  Boston  <b  LoweU  R.  R.  Co.  14  Allen,  448. 

*  See  First  NatioDal  Bank  y.  Grabam,  79  Penn.  St.  106,  a  c.  21  Am.  R.  49,  58. 
^  Aldrich  y.  Boston  <b  Worcester  R.  R.  Co.  100  Masa.  81,  a.  o.  1  Am.  R.  76. 

"  Fairfax  v.  N.  Y.  Central,  Ac.  R.  R.  Co.  67  N.  T.  11,  rev'g  40  Super.  Ct  (J.  4  a| 
128. 

1*  lichteDkein  y.  Boston  <fc  Providence  R.  R,  Ca  11  Cuab.  (Maaai)  7a 
>*  Caaea  in  paragraph  6,  note  9. 
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III.  AcnovB  AGAINST  CoiofON  Cabruebb  of  Goods. 

21.  Defendant  a  common  carrier.'] — If  plaintifi  relies  on  de- 
fendant's common  law  duty,  he  must  show  him  to  have  been  a 
common  carrier.^  Ihis  may  be  done  by  testimony  of  a  wit- 
ness that  defendant  had  habitually  done  business  as  such  for  all 
that  called  on  him ;'  or  by  producing  defendant's  advertisements 
or  hand-bills  issued  before  the  transaction  ; '  or  any  other  admis- 
sions. Ownership  of  the  vessel  or  vehicle  is  not  necessarily 
enough,  if  defenaant  did  not  act  as  carrier  in  taking  the  goods.^ 
Under  an  express  contract,  it  is  not  necessary  to  prove  that 
defendant  had  an  interest  in  the  vessels  or  vehi^es  employed.'^ 

If  defendant  was  also  a  warehouseman,  forwarder,  (^c,  plaint- 
iff should  show  that  he  received  the  thin^  as  carrier.*  Ee- 
ceiving  it  marked  to  go  to  an  address  upon  his  route,  is  presump- 
tive evidence  that  he  took  it  as  carrier.^  A  receipt  given  by  him 
stating  that  the  thing  was  received  to  be  forwaraed  does  not 
exdude  evidence  of  the  agreement  to  transport  under  which  it 
was  given.* 

22.  Delivery  to  carrier.'] — ^Plaintiff  must  show  that  the  prop- 
erty was  actually  delivered  to  defendant  by  bein^  placed  in  such 
a  position  that  it  might  be  taken  care  oi  by  him  or  his  agent 
having  charge  of  the  ousiness,  and  so  as  to  be  under  his  imme- 
diate control.*  Neither  notice  that  the  goods  are  ready,  without 
putting  them  in  his  custody,^*  nor  delivery  on  his  premises  with- 
out notice,*^  is  enough.  To  prove  delivery  a  witness  may  testify 
that  the  goods  were  delivered  to  the  defendant,  subject  of 
course  to  cross-examination  as  to  details ;  but  where  the  details 
have  been  stated  he  cannot  be  allowed  to  testify  whether  they 
constituted  a  delivery.^  Evidence  of  the  usual  course  of  busi- 
ness, is  competent,  for  the  purpose  of  showing  whether  the  fact 


>  Edw.  g  496. 

*  Hadam  v.  Adams  EzproiB  Co.  6  Bo8w.  (N.  Y.)  SS6. 

*  Farmers  <b  M.  B'k  y.  Champlain  Transportatlun  Co.  28  Yt.  ISff. 

^Fish  V.  Clark,  49  N.  Y.  122,  affi'g  2  Lans.  176.    Compare  Moes  v.  Bettis,  4 
Heisk.  (Teno.)  661,  a.  a  IS  Am.  R.  1. 
»  Yan  Buakirk  y.  Roberta,  81  V.  Y.  661. 

*  Utont  Y.  Coffin,  28  Cal.  66.  For  the  conSlot  of  oplAlon  aa  to  the  burden  of 
pro«)f  and  presumptions  in  case  of  carriage  of  animals, — see  Crairio  y.  N.  Y.  Cen- 
tral, <fcc  51  N.  Y.  61,  49  K.  Y.  204;  8tei^er  y.  £He  Hw.  Co.  6  Hun,  846;  Kansaa 
Pacific  Railw.  Ca  y.  Nichols,  9  Kan.  286,  s.  a  12  Am.  R.  494 ;  Lake  Shore  A  Mich« 
iffao  Sonthem  R.  R.  Ca  y.  Perkins,  25  Mich.  829.  a.  o.  12  Am.  R.  276;  KendaU  y. 
London  dk  Sooth- western  Kw.  Co.  L.  R.  7  Ex.  878;  and  see  18  Am.  R.  42,  58,  note, 
and  cases  cited;  4  Soath.  L,  R.  N.  8.  664. 

*  Ladoe  y.  Griffith,  25  N.  Y.  864;  and  aee  JStna  lu.  Co.  y.  Wkeeler,  49  N.  Y. 
616,  621 ;  affi'g  5  Lans.  480. 

*  Blossom  Y.  Griffin,  18  N.  Y.  569 ;  and  see  ScoYiH  y.  Griffith,  12  N.  Y.  609. 

*  GrosYenor  y.  N.  Y.  Central  R.  R.  Co.  89  N.  Y.  84,  a.  c.  5  Abb.  Pr.  N.  &  846. 
wid. 

>*  Bpade  y.  HndAon  RiYer  R.  R.  Co.  16  BarK  888 ;  Roae.  N.  P.  609. 
"  Bowrie  y.  Baltimore,  dkc  R.  R.  Co.  1  MoArthnr,  609. 
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constituted  a  delivery.*  Evidence  of  admiflsion  of  the  fact  of 
the  loss  of  the  goods  is  competent  on  the  question  of  delivery.* 
Delivery  may  also  be  shown  by  the  bill  of  lading'  or  receipt 
given  by  defendants ;  or  by  an  entry  in  defendants'  books  show- 
ing that  they  had  had  possession  of  the  goods.^  The  handwriting 
of  the  agent  need  not  be  proved  if  the  entries  appear  to  have 
been  made  in  the  same  handwriting  for  a  sufficient  length  of 


and  of  agency  of  clerk  or  servant  who  gave  it."^  The  place  of 
delivery  is  material  where  the  agent's  authority  depends  on  it;* 
otherwise  a  variance  in  it  is  immaterial.* 

28.  Authority  (^receiving  agent] — In  case  of  delivery  to  an 
agent  or  servant,  tne  burden  is  on  the  plaintiff  to  show  that  the 
person  was  an  agent  of  defendants,  and  authorized  to  receive  the 
property  for  them,  and  to  contract  for  its  transportation.*®  Veiy 
slignt  evidence  that  a  person,  assuming  to  act  as  defendant's 
agent,  was  his  agent,  suffices  to  go  to  tne  jury.**  But  neither 
hearsay,^  nor  the  supposition  of  the  witness,"  is  competent.  Evi- 
dence of  a  single  similar  act  on  the  part  of  the  alleged  agent, 
and  of  a  recognition  of  it  by  the  defendant,  may  be  enough.*^  But 
evidence  that  the  clerk  wa^  accustomed  to  receive  goods  at  the 
company's  office  does  not  show  authority  to  receive  tnem  at  other 
places.**    J^rima  facie^  a  servant  of  common  carriers,  allowed  by 


»  Vaugban  v.  Raleinh,  Ac.  R.  R.  Co.  63  N.  C.  11 ;  Edw.  on  B.  §  288  ;  Root  ▼. 
Great  Western  Railv.  Co.  1  Supm.  Ct  (T.  <fc  C.)  10,  s.  o.  65  Barb.  619,  affi'd  in  55  N. 
Y.  636;  Bartee  y.  Wbeeler,  49  N.  H.  9,  b.  o.  6  Am.  R.  484. 

*  Soutbern  Ezpresfl  Co.  y.  Tbomton,  41  Miss.  216,  222. 

*  Notwithstanding  it  includes  other  goods  not  mentioned  in  the  complaint.  Wal- 
lace Y.  Vigns,  4  Bktchf.  (Ind  )  260. 

*•  Root  Y.  Great  Western  R.  Co.  1  Sapm.  Ct.  (T.  <fc  C.)  10,  s.  o.  65  Barb.  619, 
affi'd  in  55  N.  T.  686. 
•Id. 

*  According  to  roles  stated  on  pp.  891  to  398  of  this  yoI.  Armstrong  y.  Fargo, 
8  Han,  175. 

Ud. 

*  CronMte  v.  Wells,  82  N.  T.  247.  As  to  deliYery  "  on  board,"  compare  Goddard 
Y.  Maliory,  52  Barb.  87;  Brown  y.  Powell,  Ac.  Co.  L.  R.  10  C.  P.  562,  s.  c.  14 
Moak's  EniT.  420. 

*  Newstadt  y.  Adams,  5  Doer,  48. 
10  Tharman  y.  Wells,  18  Barb.  500. 

"  Western  Transp.  Co.  y.  Hawley,  1  Daly,  827 ;  Rogers  v.  Long  Island  R.  R.  Co. 
2  Lans.  269;  and  see  Hnsrbes  y.  N.  T.  <ik  N.  H.  R.  R.  Co.  86  Snper.  a.  (J.  i  S.)  222. 
As  to  eYidence  of  authority  to  sign  bills  of  lading  on  ship, — see  Ward  y.  Green,  6 
Cow.  178;  Dows  Y.  Greene,  16  Barb. 72;  The  Freeman  y.  Buckingham,  18  How.  182; 
Wnlter  y.  Brewer,  11  Mass.  99 ;  Reynolds  y.  Toppan,  15  Mass.  87u;  Citizens'  Baok  y. 
Kantacket  Steamboat  Co.  2  Story  C.  Ct.  16. 

"  Spade  Y.  Hudson  River  R.  R.  Co.  16  Barb.  888. 

»  Butler  Y.  Hudson  RiYer  R.  R.  Co.  8  E.  D.  Smith,  671. 

14  'Wilcox  Y.  Chicago,  Ac.  R.  R.  Co.  5  Reporter,  114;  Glasco  y.  K.  Y.  Central  & 
B.  Co.  83  Barb.  557. 

»  Cronkite  Y.  WellB,  82  N.  Y.  247. 
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them  to  take  particular  property  for  carriage,  takes  it  as  their 
fiervant ;  and  the  fact  that  thej  allowed  him  to  retain  the  com* 
pensation  does  not  rebut  this  presumption,  without  evidence  that 
the  credit  was  given  to  him  by  the  owner  of  the  goods.^ 

'  24.  Implied  eon^rctct.'] — ^Evidence  that  the  goods  were  deliv- 
ered on  board  is  sui^cient  to  charge  the  carrier  without  showing 
a  bill  of  lading  or  other  express  agreement  made.' 

25.  Address ;  Instructions /  "CI  0.  -D.''] — ^The  address  maybe 
proved  by  a  witness  without  producing  the  writing.*  It  Is  ^rima 
facie  evidence  of  instructions  to  deliver  or  forward  accordmgly.* 

Instructions  or  remonstrances  as  to  care,  communicated  to  the 
defendants  or  their  proper  servant,  by  the  plaintiff  or  his  agent,* 
are  competent,  as  charging  them  with  notice  of  their  duty.*  A 
mistake,  even  in  written  instructions,  drawn  up  by  defendant's 
agent,  contrary  to  the  previous  oral  agreement,  may  be  proved 
by  mrol.' 

The  mark  "  C.  O.  D."  may  be  explained  by  oral  evidence  of 
usage  not  inconsistent  with  it.* 

26.  Express  contract^ — A  contract,  if  alle^d  as  the  founda- 
tion of  the  action,  must  be  proved,  and  negligence  not  alleged 
may  also  be  proved ; '  but  without  proof  of  contract,  negligence 
in  gratuitous  carriage  is  not  enough.^*  Omission  to  allege  special 
exemptions  in  the  contract  is  not  material,  unless  there  is  evi- 
dence to  bring  the  case  within  an  exemption."  The  bill  of  lad- 
ing or  receipt,  unless  admitted  in  pleading,  must  be  proved  to 
have  been  executed  on  defendant's  part,  before  it  can  be  put  in 
evidence.  It  is  proved  by  evidence  of  the  signature,^  and  of  the 
authority  of  the  agent  if  signed  by  a^ent.^  In  addition  to  the 
general  principles  already  stated,**  it  should  be  observed  that  if 
duplicate  bills  of  lading  or  contracts  are  ef^ven,  the  one  signed  by 
deiendant  and  delivered  to  plaintiff  is  the  primary  evidence  in 


>  Fanners,  dkc  Bank  y.  Champlain  Transp.  Co.  23  Yt  186,  20S.    Compare  Batler 
V.  Basing,  2  r.  A  P.  618. 

•  Robinson  v.  Chittenden,  69  N.  T.  525,  681,  rev's  *l  Hnn,  133 ;  s.  f.  Baylis  y. 
lintott,  L.  R.  8  C.  P.  845,  s.  c.  5  Moak's  Kng.  819. 

•  BnrreU  y.  North,  2  Car.  h  Klrw.  680 ;  a.  p.  Commonwealth  y.  Morrell,  99  Maaa. 
642. 

^  Edw.  on  B.  §  680. 

»  See  Sonth,  JEe.  Ala.  R.  R.  Co.  y.  Henlein,  62  Ala.  606,  s.  c.  23  Am.  R.  578. 

•  Black  y.  Camden,  dkc.  R.  R.  Co.  45  Barb.  40,  42 ;  and  Bee  paraffraph  16. 
»  Malpas  y.  London  <fc  Sw.  Ry.  Co.  L.  R.  1  C.  P.  836 ;  Rose.  N.  P.  20. 

•  CoUender  y.  Dinsmore,  65  N.  Y.  200. 

•  Bostwick  V.  Baltimore,  Ac.  R.  R.  Co.  46  N.  Y.  712,  rev'g  55  Barb.  137. 
"  Flint,  Ac.  Rw.  Co.  y.  Weir,  Mich.  8.  Ct.  June.  1877;  Cent^  L.  J.  2S5. 

"  Newstadty.  Adims,  5  Duer,  43;  School  Dibtrict  in  Medfield  y.  Boston.  II.  A 
Erie  R.  R.  Co.  102  Mass.  652,  655,  s.  c  8  Am.  R.  502.     Compare  Edw.  on  B.  §  671. 

'*  For  the  mode  of  proTinff  signature,  see  pp.  801~S  of  this  yoL  Armatrong  y, 
Farffo,  8  Hun,  145 ;  and  see  The  Colnmbo,  8  Blatchf.  621. 

*•  Paragraph  28. 

^  Paragraphs  2  and  8,  and  2L 
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Slaintiff 'b  favor,*  and,  if  the  two  differ,  is  the  controlling  evt 
ence  of  the  contract  afi  against  the  carrier,  and  in  favor  of  the 
holder  of  the  bill.*  A  promise  of  the  agent  of  a  second  line, 
after  receiving  the  goods  and  withont  new  consideration,  to  for- 
ward them  earlier  than  in  usual  course,  is  not  evidence  from 
which  the  jury  may  infer  a  contract  to  do  so.*  The  power  of  a 
railroad  company  to  make  an  express  contract  to  carry  beyond  its 
own  terminus  may  be  presumed.^ 

27.  Authority  to  make  special  eontrxuftl'-Eyidenee  that  the 
agent  was  the  head  agent  of  the  road,  at  tne  station  where  the 
goods  were  received,  and  had  full  charge  of  receiving  and  for* 
warding  there,  is  sufficient  to  sustain  an  inference  that  he  was 
authorized  to  make  a  special  contract  in  the  ordinary  course,' 
although  he  testify  that  he  was  not.*  A  single  similar  act,  and 
the  ratification  of  it  by  the  defendants,  may  be  enough  to  justify 
inferring  authority.' 

28.  Description  ofgoodsJ] — A  variance  in  description  which 
does  not  mislead  is  not  usually  material.*  The  invoice  is  not 
alone  competent  to  prove  contents  of  packages.*  Its  competency 
usually  depends  on  the  witness.^* 

29.  Amount'] — If  plaintiff  produces  no  bill  of  lading,  he  must 
in  some  other  way  show  the  amount  delivered  to  the  carrier." 
The  returns  of  a  private  measurer  are  not  competent  against  one 
who  did  not  assent  to  his  measuring,^  except  as  auxiliary  to  the 
testimony  of  a  witness." 

80.  Cofidiiion,'] — It  is  not  an  absolute  rule  that  plaintiff  Must 
give  direct  evidence  that  the  injured  goods  were  in  good  condition 
when  shipped ;  ^  but  it  is  enough  to  show  the  existence  on  the 
vessel  of  a  probable  cause  of  the  injury  shown.^  Goods  shipped 
in  cases  are  presumed  to  have  been  properly  packed  and  in  fit 
state  for  transportation.^*    Evidence  tnat,  at  the  time  of  delivery, 


1  Clereland  dk  Toledo  R.  R.  Co.  v.  Perkins,  17  Mich.  290. 

*  The  Thames,  14  Wall.  105. 

*  Railroad  Company  t.  Reeree,  10  Wall.  176. 

^  Railway  Company  y.  McCarthy,  90  U.  8.  (0  Otto),  258,  200 ;  and  aee  Simmons 
Y.  Law,  4  Abb.  Ct.  App.  Deo.  241.  As  to  carriage  beyond  the  realm,  see  Nugent  y. 
Hmith,  L.  R.  1  C.  P.  Div.  423,  s.  c.  17  Mook's  Eng.  880,  reVg  L.  R.  1  C.  P.  DiY.  19» 
25,  8.  0.  15  Moak*8  Eng.  208,  209. 

*  Tflff  Yale  Rw.  Co.  y.  Giles,  22  Eng.  L.  <b  Eq.  202. 

•  Deming  y.  Grand  Tmnk  Rw.  Co.  4S  N.  H.  455,  s.  o.  2  Am.  R.  207. 
'  Wilcox  Y.  Chicago,  Ac.  R.  R.  Co.  5  Reporter,  114. 

•  Soe  Zeigler  y.  W  ells,  28  Cal.  263,  205. 

•  Watson  Y.  Tatcs,  10  Mart.  La.  088. 
1*  See  pp.  819  to  820  of  this  yoI. 

"  Manning  v.  Hooyer,  Abb.  Adm.  188 

»  Bissei  Y.  Campbell,  54  N.  Y.  868. 

"  Pages  819  to  820  of  this  yoI 

^  Paragraph  0,  note  8. 

»  Moore  y.  Harris,  L.  R.  1  Abb.  Cas.  818,  820,  s.  c.  10  MoakTt  Eng.  41. 

>•  English  Y.  Ocean  Steam  Nay.  Co.  2  BUtchf.  425. 
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the  goods  were  in  good  condition,  in  those  respects  in  which  they 
were  open  to  inspection,  is  proved  prima  facie^  bnt  not  conclu> 
firely,  Dv  words  m  the  bill  of  lading  signed  by  defendants,  snch 
as  **  m  good  order,"  or  "  well  conditioned,"*  and  this  presnmption 
is  not  rednced  by  the  words  ^^  weight,  contents  and  value  un- 
known." •  This  evidence  suffices  to  throw  the  burden  of  proof 
upon  the  carrier,  to  show  that  the  ffoods  were  not  in  good  order 
wnen  received  bj  him.*  If  defendants  were  a  connecting  line, 
evidence  of  dehverv  to  the  first  company  in  good  order  raises 
a  presumption  that  the  goods  came  to  aefendant's  hands  in  good 
onier.' 

Evidence  of  had  condition  when  the  dl*ayman  employed  by 
the  carrier  delivered  the  goods  to  plaintiff,  is  competent  against 
the  carrier  from  whom  the  drayman  received  them.*  If  defend- 
ants were  the  earlier  of  several  ccmnecting  lines,  and  injury  in 
their  possession  is  shown,  it  may  be  presumed,  in  absence  of  any- 
thing to  indicate  the  contrary,  that  no  further  injury  occurred 
while  the  goods  were  in  the  hands  of  the  succeeding  carrier.^ 
Evidence  as  to  bad  condition  is  not  necessarily  confined  to  the 
period  when  the  goods  were  in  the  carrier's  possession  as  carrier, 
but  may  include  a  later  time  within  limits  afibrding  just  infer- 
ences as  to  the  existence,  nature  and  cause  of  injury  m  relation 
to  that  period**  The  declarations  and  admissions  of  the  carrier's 
aeent  are  competent  within  limits  already  stated.*  The  letter  of 
pudntifPs  agent,  to  him,  written  on  receiving  the  ffoods,  and  stat- 
ing their  condition,  is  not  evidence  in  favor  of  plaintijS  against 
the  bailee  from  whom  the  agent  received  them.^ 

Plaintiff  having  given  a  receipt  for  the  goods  as  delivered  to 
him  in  good  conaition,  may  explain  it  by  testimony  that  they 
were  not,  and  that  he  wished  to  qualify  the  receipt,  but  was  not 
allowed  to  do  so.^ 

31.  Instructions:  Route:  TerminnsA — ^A  bill  of  lading  or 
receipt  does  not  exclude  oral  evid^ice  of  instructions  not  incon- 
sistent with  it." 

If  the  receipt  or  bill  expressly  allows  forwarding  by  any  car- 

>  Hastings  r.  Pepper,  11  Flok.  41 ;  Nelson  y.  Woodrufl;  1  BUeIc,  156, 160. 

*  Tarboz  ▼.  Eastern  Steamboat  Co.  60  Me.  8S9. 

s  EngUah  y.  Ocean  Steam  Nay.  Co.  2  Blatchl  426;  and  aee  The  Colombo,  8  Td. 
621 ;  The  California*  2  Sawy.  12. 

*  Price  y.  PoweH,  8  N.  T.  822;  Hlfaiois  R.  R.  Co.  T.  Cbwlei,  82  HI.  116, 121. 

*  Smith  y.  N.  T.  Central  R.  R.  Co.  48  Barb.  226 ;  Edw.  on  B.  §  671 ;  Laughlin  T. 
Chicago.  Ac  R.  R.  Co.  28  Wis.  204. 

*  Bnrclay  y.  Clyde,  2  E.  D.  Smith,  $$. 
^  The  Norman,  1  Newb.  Adm.  626. 

*  Curtis  y.  Chicago,  Ac  R.  R.  Co.  18  Wis.  812 ;  Holden  r.  N.  Y.  Central  R.  1^ 
Co.  64  N.  T.  662. 

*  Page  44  of  this  yol.    Bnmside  y.  Grand  Tmnk  R.  R.  Ca  47  N.  H.  664. 
><>  Owen  y.  Jooee,  14  Ark.  602.    Compare  Beaver  y.  Taylor,  1  Widl.  687. 
"  Tiemey  y.  N.  T.  C.  A  H.  R.  R.  R.  Co.  10  Hon,  669. 

^  I*  Edw.  on  B.  §  684. 
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rier,  evidence  of  oral  instructions  to  forward  a  particular  way  is 
not  competent  against  the  carrier.*  If  only  the  termini  of  a  voy- 
age are  mentioned,  there  is  a  presumption  that  a  direct  voyage  was 
intended  ;  but  this  may  be  rebutted  by  evidence  of  usage,  or  parol 
understanding  ;*  but  if  it  be  shown  that  there  were  two  usual  and 
customary  routes,  the  carrier  has  his  option,  and  cannot  be  charged 
by  oral  evidence  of  an  agreement  to  take  one  exclusively.* 

Plaintiff  may  show  an  express  oral  a«^ment,*  or  an  impKed 
a^eement  arising  from  the  usage  of  ousiness  and  his  instruc- 
tions,^ as  to  what  was  to  be  done  with  the  goods  after  reaching 
the  terminus  specified  in  the  bill  of  lading,  even  though  if  require 
further  transportation.* 

82.  Stdoage.'] — ^A  dean  bill  of  lading  imports  that  the  ^oods 
are  to  be  carried  under  deck :  and  parol  evidence  of  a  pnor  or 
contemporaneous  agreement  oi  the  snipper  and  carrier,  that  they 
might  be  carried  on  deck  is  not  competent;^  but  evidence  of  a 
usage  of  the  particular  trade  so  to  carry  is  competent.'  Evidence 
of  an  agreement  for  particularly  careful  stowage  under  deck  may 
be  competent.* 

The  actual  stowage  may  be  shown  by  the  declarations  of  the 
master,  under  limits  already  stated.** 

The  question  whether  goods  were  pro|)erly  stowed  is  a  proper 
subject  for  expert  testimony ;  and  a  seafaring  man  accustomed  to 
stowing  and  carrying  snch  goods  is  competent  to  give  an  opin- 
ion ;**  but  the  onestion  whether  the  injury  could  have  occured  to 
the  goods  had  they  been  stowed  as  alleged  may  not  be.** 

83.  Time:  I>elayJ] — ^A  bill  of  lading  making  no  mention  of 
time,  cannot  be  varied  by  evidence  of  an  incidental  oral  stipula- 
tion as  to  time.**    But  evidence  of  usage  is  competent.** 

Since  the  time  of  the  arrival  is  peculiarly  within  the  carriers' 
knowledge,  very  slight  evidence  on  plaintiff's  part  suffices  to 

»  HlncWey  v.  N.  Y.  Central  R.  R.  Co.  66  N.  Y.  429. 

*  Lowry  y.  Rassell,  8  Pick.  860.  Compare  NUes  y.  Culver,  8  Barb.  SOS;  White 
Y.  Van  Kirk,  25  Id.  16. 

»  White  V.  Ashton,  61  N.  Y.  280. 

*  Baltimore,  Ac.  Steamboat  Co.  y.  Brown,  64  Penn.  St.  77. 

»  Hooper  y.  Chicafi^  <b  NeY.  R.  R.  Co.  27  Wia.  81,  a.  c.  9  Am.  R.  4X9. 

*  Baltimore,  Ac.  Steamboat  Co.  y.  Brown  (aboYc).  Compare  Wolfe  y.  Mjere,  8 
Sandf.  7. 

^  The  Delaware,  14  Wall  679,  692,  and  cases  cited ;  Edw.  on  B.  §  688 ;  and  if  it 
stipulates  that  a  part  may  be  so  carried,  oral  evideoce  of  consent  that  others  be  so 
earried  is  incompetent.  Sayward  v.  Steyens,  3  Gray,  97, 102.  The  owner's  knowL 
edge  is  not  a  waiyer.    The  Petona,  Ware,  2d.  ed.  641. 

*  Baxter  y.  Leland,  1  Blatchf.  626.    Bat  see  p.  296  of  this  yoL 

*  The  SUr  of  Hope,  2  Sawy.  16 

>•  Five  44  of  this  yoL  Price  y.  Powell,  8  N.  Y.  822.  Compare  MaEory  t.  Per 
kins,  9  Bosw.  672. 

»  Price  V.  PoweU,  8  N.  Y.  822. 
"  New  Eoff.  Glass  Co.  y.  Lowell,  7  Cnsh.  (Ma^s.)  819. 
"  Biggins  y.  U.  8.  Mail  Steamship  Co.  8  Blatchl  281 
M  Id.    Cochran  y.  Retberg,  8  Esp.  121- 
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throw  on  them  the  burden  of  proof  as  to  time.^  If  injury  id 
shown  to  have  been  caused  by  delay,  plaintiff  need  not  show  the 
delay  to  have  been  unreasonable ;  but  the  burden  is  on  the  car* 
riers  to  excuse  it.'  The  cause  of  delay  may  be  shown  by  e^dence 
of  declarations  forming  part  of  the  res  gestae}  If  the  carriers  ex- 
cuse delay  by  reason  of  accumulation  of  freight,  evidence  that 
other  goods  subsequently  shipped  arrived  sooner  is  competent  as 
tending  to  prove  that  plaintiff's  goods  were  not  sent  in  regular 
order.* 

84.  Burden  of  proof  as  to  loss^  and  cause  of  loss}'\ — The  us- 
ual course  of  proof  is  for  plaintiff  to  produce  the  bill  of  lading, 
showing  the  delivery  of  the  property  to  defendants  and  their  con- 
tract to  carry,  and  to  prove  non-dehvery,  or  arrival  in  a  damaged 
state,  and  the  damages  sustained.  This  evidence,  if  there  be 
nothing  to  indicate  that  the  loss  was  from  a  cause  consistent  with 
the  carriers'  exemption  from  liability,'  makes  9^  prima  facie  case,^ 
sufficient  to  go  to  the  jury  in  the  absence  of  other  evidence.  The 
presumption  is  that  the  injury  was  occasioned  by  defendants'  act 
or  default.* 

If  defendants  rely  on  an  exemption  by  reason  of  the  nature  of 
the  cause  of  loss,  they  must  show  that  it  was  one  of  the  excepted 
perils ;  *  but  need  not  disprove  negligence  xmless  the  circumstances 
are  of  such  a  character  as  to  raise  a  presumption  of  negligence.^ 

Defendants  having  thus  shown  that  the  loss  was  due  to  an  ex- 
cepted peril,  the  burden  is  thrown  on  plaintiff  to  show  defend- 
ants' negligence.^ 

If  plaintiff's  case  shows  a  cause  of  loss  presumptively  consist- 
ent with  the  carriers'  exemption,  he  must  go  further  and  show 


*  Place  y.  TJDion  Ezprew  Co.  2  Hilt.  10. 

*  Harris  y.  Northern  Ind.  R.  R.  Co.  20  N.  Y.  282, 286. 

*  Siflson  T.  CleyelAiid,  Ac.  R.  R.  Co.  14  Mich.  489.  496. 

«  Acheson  y.  N.  Y.  Central  A  H.  R  R.  R.  Co.  61  N.  Y.  668. 

*  The  role  here  stated  is  applied  by  the  majority  of  the  best  considered  ca8<^  al- 
though there  are  namerons  aatborities  to  the  contrary.  It  is  applicable  alike  in 
cases  of  loss  by  expressly  ezcepte<l  perils,  and  of  iujary  by  latent  causes  existing  in 
the  goods  before  the  issneof  the  bill  of  lading.    When  there  is  no  contract,  and  the 

anestion  is  solely  on  the  carrier's  common  law  liability,  Wharton  says  the  carrier  has 
be  harden  of  disproying  negligence.     Whart  on  *Keg.  g  098,  and  see  Agnew  y. 
Steamer,  21  Cal.  426,  481.     CorUra,  6  Am.  L.  Rey.  206.  226. 

For  the  reasons  in  fayor  of  reqairing  the  carrier  to  proye  the  canse  of  loss,  see, 
Rixford  y.  Smith,  62  N.  H.  866,  s.  c.  18  Am.  R.  42.  For  the  contrary,  see  the  dis- 
senting opinion  by  Bigslow,  C.  J.,  in  Cass  y.  Boston  A  Lowell  R.  R.  Co.  14  Allen,  448. 

*  Paragraph  6. 

*  Transportation  Co.  y.  Downer,  11  WalL  188,  and  cases  cited;  Fenn  y.  Timpson, 
4  E.  D.  ^rnitb,  276 ;  Shaw  y.  Gardner,  12  Gray,  488.  So  held  of  liye  stock.  Louis* 
yille,  Ac  R.  R.  Co.  y.  He<)ger,  9  Bnsh.  (Ky.)  646,  s.  o.  16  A^L  R.  740. 

*  Nelson  y.  Woodmff,  1  Black,  166,  160. 

*  Id. ;  Steamer  Niagara  t.  Cordes,  21  How.  U.  8.  7,  29 ;  Taylor  V.  Liyerpool  A 
Gt  Western  Steam  Ca  L.  R.  9  Q.  B.  646,  &  c.  10  MoaVs  Eng.  172. 

^  Transportation  Co.  y.  Downer,  11  Wall.  138,  and  cases  cited. 
"  Downer  y.  Steam  Nay.  Co.  (aboye);  Railroad  Co.  y.  Reeyes^  10  WaU.  176;  Pat* 
t«r8on  y.  Clyde,  67  Penn.  St.  600^  Farnhnm  y.  R.  R.  66  Id.  68. 
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neglif^ence.^  If  it  dhowB  loes  from  a  cause  that  would  not  )iav« 
happened  bnt  for  the  want  of  care  on  defendants'  part,  this  is 
enough  to  go  to  the  jury.*  Proof  that  defendants  carried  the 
thing  in  a  manner  contrary  to  reasonable  instructions  on  the 
package,  throws  on  them  the  burd^i  of  proving  that  the  injury 
Was  not  attributable  to  this.' 

35.  Contract  of  eonneeting  Unsi,] — The  carrier's  acceptance 
of  goods  marked  for  a  point  beyond  his  own  route,  does  not 
alone  imply  a  contract  involving  liability  as  carrier  beyond  his 
route.^  !But  such  a  liability  may  be  established  by  express  con- 
tract,' or  by  showing  circumstances  indicating  such  an  under- 
standing,'— for  instance,  that  the  company  heM  itself  out  as  a 
carrier  for  the  entire  distance,^  or  received  freight  for  the  entire 
distance,'  or  even  agreed  on  an  entire  sum  to  be  paid  at  the  other 
end ; '  or  that  the  connecting  lines  divided  through  freights  in  an 
agreed  manner.^ 

86.  Jfon-ddivefyJ] — If  plaintiff  alleges  non-delivery,  the  bur- 
den is  on  him  to  prove  it.^^  Slight  evidence  is  sufficient  to  go  to 
the  iunr  in  the  absence  of  evidence  of  delivery."  Evidence  of 
the  declaration  or  admission  of  the  agent  of  the  carrier  (if  com- 
petent,)" to  the  effect  tiiat  the  goods  were  lost,  or  that  he  did  not 


'  Pttragrabh  6. 

*  Ruflsell  M%.  Co.  T.  K  B.  Sieattboal  Co.  60  N.  T.  121,  cllstiiiffiiishiiiff  Lamb  r, 
Cannden  A  Amboy  B.  R.  Co.  46  Id.  121.  Evidence  that  the  casmuty  or  the  Inability 
to  reeciie  the  ffoous  resulted  firom  a  defect  in  the  vehicle,  is  sufficient,  without  ftitther 
proof  of  nefrbfl^nce,  to  Bustain  a  verdict  against  the  carrier.  Empire  Tranop.  Co.  v. 
Wamsutta  Oil  Co.  68  Penn.  Bt.  14,  8.  o.  6  Am.  R.  615.  If  defendant  would  reduce 
the  damage  by  the  fact  that  the  injury  chiefly  caused  by  his  negligence  was  partly 
owing  to  an  excepted  peril,  he  must  snow  to  what  extent.  Speyer  v.  The  Roberts,  2 
Sawy.  1. 

s  Hastings  v.  Pepper,  11  Pick.  41. 

^  This  is  now  recognised  as  the  Arneriam  rale.  R.  R.  Co.  v.  Pratt,  22  Wall  129, 
and  cases  cited;  Root  t.  Great  W.  R.  R.  Co.  45  N.  T.  524 ;  Gruy  v.  Jackson,  51  N. 
U.  9,  a.  o.  12  Am.  R  1.  The  En^Uth  rule,  adopted  in  a  few  of  the  States,  is  the  con- 
trary. Mnschamp  v.  Lancaster,  Ac  R.  R.  Co.  8  Mees.  A  W.  421 ;  Nashua  Lock  Co. 
V.  Worcester  A  >a9hua  R.  R.  Co.  48  N.  H.  889,  s.  o.  2  Am.  R.  242,  and  cases  cited ; 
Anele  v.  Mississippi,  Ac  R.  R.  Co.  9  Iowa»  487»  498 ;  2  Am.  Law  Rev.  426 ;  Gray  v. 
Ja<S»on,  51  N.  U.  9,  s.  o.  12  Am.  R.  1,  and  esses  cited.  But  the  presumption  may 
be  rebutted.    Ondnnati,  Ac  R.  R.  Co.  v.  Pontius,  19  Ohio  St  221,  s.  c.  2  Am.  R.  891. 

*  Contra,  as  to  railroad  companies  in  Connecticut^  22  Conn,  502 ;  88  Id.  166. 

*  R.  R.  Co.  V.  Pratt  (above). 

*  Id. ;  Mann  v.  Hrchard,  40  Tt.  826,  88Y. 

*  R.  R.  Co.  y.  Pratt  (above);  St  John  v.  Express  Co.  1  Woods,  612;  and  fee 
Nashua  Lock  Co.  t.  Worcester  A  Nashua  R.  R.  Co,  48  N.  H.  889,  s.  o.  2  Am.  R.  242. 

*  B.  R.  Co.  y.  Pratt  (above). 

i<^  Barter  v.  Wheeler,  49  N.  H.  9,  a.  o.  6  Am.  R.  484 ;  Nashua  Lock  Co.  v.  Worcester 
A  Nashua  R.  R»  Co.  48  N.  H.  889,  s.  c.  2  Am.  R.  242,  and  cases  cited. 

"  Woodbury  y.  Frink,  14  111.  279 ;  The  Falcon,  8  Blatchf.  64.  If  the  contract  a1< 
lows  delivery  to  either  of  two  persons^  the  evidence  must  relate  to  each.  The  Fal- 
eon  (above). 

"  Griffith  T.  Lee»  1  Oarr.  A  R.  110;  The  Falcon  (above)]  Roae.  N.  P.  610;  Fhtm 
V.  Union  Express  Co.  2  Hilt  19. 

>*  Paragraph  44. 
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know  of  their  deliver|r,  and  believed  he  mnst  have  known  if  they 
had  been  delivered,  is  prima  fcuAe  enough.^  Non-delivery  (or 
delivery  in  bad  condition)  by  the  last  of  the  lines  connecting  with 
def endants^  by  which  the  goods  ong:ht  to  have  been  carriea  after 
they  left  defendants'  hands,  is  vr%ma  facie  evidence  of  non-de- 
livery (or  delivery  in  bad  condition,  as  the  case  may  be)  by  de- 
fendants.' 

87.  2fegligenoe,'\ — A  negligent  breach  of  contract  may  be 
proved,  thongh  negligence  be  not  alleged.* 

Nonnielivery,  or  delivery,  in  bad  condition,  of  goods  received 
in  good  condition,,  is  prima  facie  evidence  of  negligence.^  So  is 
nnnsnal  delay  in  failing  to  deliver  according  to  the  general  course 
of  business.*  Negligence  may  be  presumed  from  a  loss  and 
failure  to  give  any  account.* 

A  demand  and  refusal  to  deliver,  unexplained,  is  enough  to 
go  to  the  jury  as  evidence  of  fraud  or  grose  negligence.''  But 
accident  unexplained  is  not  sufficient  evidence  of  gross  negli- 
gence.* Where  the  plaintiff  is  required,  by  the  terms  of  the  re- 
ceipt, to  prove  negligence,  he  must  also  show  that  it  caused  or  at 
least  contributed  to  the  injury.* 

88.  Cause  of  injury.'] — If  a  cause,  the  knowledge  of  which 
involves  special  experience  or  skill,  is  assipied, — such  as  unsea- 
worthiness,** bad  stowage,"  or  chemical  action,"  and  the  like, — the 
opinions  of  witnesses  are  competent ;  but,  on  inferences  from 
facts  of  common  observation  and  experience,  they  are  not." 
Weather  may  be  proved  by  testimony  of  witnesses,"  or  by  the 
official  record  of  weather ; "  and  whether  its  severity  was  suffi- 
cient to  freeze  the  goods,  by  the  opinions  of  witnesses  cognizant 
of  the  mode  in  which  they  were  protected." 


>  £dw.  on  B.  §660. 

*  Langhlin  y.  Chieago.  Ao.  Rw.  Co.  28  WIb.  804,  o.  o.  9  Am.  R^  498. 

s  Bo0twick  T.  Baltimore  dr  Ohio  R.  R.  Co.  46  N.  T.  712,  reVg  55  Barb.  187 ;  and 
iee  School  Dlstfioi  in  Medfiold  y.  Boston,  H.  dk  Erie  R.  B.  Co.  102  Maaa.  652,  a.  o.  8 
Am.  R.  602. 

^  Story  on  B.  §  629 ;  £dw.  on  B.  §  671 ;  Weatcott  t.  Faryco,  6  Lana.  819.  826. 
Bo,  also,  of  baggaga,  46  N.  T.  184.  Bat  it  is  error  to  charge  that  this  ttirowa  the  bar- 
den  of  proof  on  defendant  to  ahow  due  care.    Coohraa  y.  Dinamore,  49  N.  Y.  249. 

*  Mann  r.  BirchanI,  40  Vt.  826,  887. 

*  Am.  Expreaa  Co.  y.  Sands,  66  Penn.  Si  140. 

^  Newataat  y.  Adatna,  6  Duer,  48,  and  caaea  dted ;  Steers  y«  Llrerpool,  Ao.  St. 
Oo.  67  N.  Y.  1. 

*  French  y.  Bnffiilo,  N.  T.  A  Erie  R.  R.  Co.  2  Abb.  Ct  App.  Deo.  196 ;  Bankard 
y.  Baltimore,  d(0.  R  R.  Co.  84  Md.  197,  202. 

*  Cochran  y.  I^Qsmore,  49  N*  Y,  249. 
"  Baird  y.  Daly,  68  N.  Y.  647. 

"  Paragraph  82. 

>*  Turner  y.  The  Blaok  Wafrtof,  1  MoAIL  181. 

"  Hayme  y.  Naylor,  18  Tex.  498,  809 ;  and  see  pp.  810,  887  of  this  Toi 

>«  Cartis  y.  ChicBso,  Ac.  R.  R.  Ca  18  Wis,  812. 

"  Page  499  of  thU  yoL 

i«  Gortia  y.  Chicago,  dro.  R.  R.  Co.  (aboye). 
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89.  TA^t  or  robbery. ] — The  burden  of  proof,  as  to  whether 
theft  or  robbery  was  committed  by  the  earner's  servants  or  by  a 
stranger,  is  on  the  carrier.*  It  is  enough  for  plaintiff  in  any  case 
to  show  that  it  is  more  probable  the  carrier's  servant  committed 
it,  than  that  a  stranger  did ;  he  need  not  fix  the  probability  on 
any  particular  person?  Declarations  of  the  proper  officer  oi  de- 
fendants' to  the  police,  when  causing  investigation,  are  competent 
against  the  defendants.* 

40.  Conversion.'] — ^An  allegation  of  conversion  does  not 
admit  of  evidence  of  mere  loss,  non-delivery,*  or  delayed  de- 
livery.* 

41.  Plaintiff^a  title,'] — If  another  than  plaintiff  is  not  named 
as  consignee,  plaintiff's  evidence  that  the  carrier's  contract,  ex- 
press or  imphed,  was  made  with  himself,  is  sufficient  proof  of 
nis  title.*  If  plaintiff  is  the  consignor  in  a  bill  of  lading  or 
receipt  naming  another  as  consignee,  he  must  give  extnnsic 
evidence  of  his  ownership,  to  rebut  the  presumption  that  the 
consignee  is  owner,^  unless  he  shows  a  special  contract  with 
himself,  not  necessarily  dependent  on  title  to  the  goods.*  If  he 
is  consignee,  the  bill  or  receipt  naming  him,  or  the  fact  of  con- 
signment, is  alone  presumptive*  but  not  conclusive**  evidence  of 
his  ownership.  If  plaintiff  is  not  named^  evidence  of  an  assign- 
ment to  him  from  the  consignee,"  or  his  possession  of  the  bill  of 
lading  by  indorsement  from  the  consignee,^  or  even  possession  of 
an  uninaorsed  bill  of  lading,  with  extnnsic  evidence  that  plaintiff 
is  a  bona  fide  holder  for  value,  by  a  transfer  with  intent  to  pass 
title,**  is  enough. 


>  Knell  ▼.  IT.  S.  h  Brazil  Steamship  Co.  88  Super.  Gt  (1  J.  A  S.)  428 ;  and  see 
28  Wise.  204,  8.  a  9  Am.  R.  498. 

>  Vaughton  y.  London  <fc  K.  W.  By.  Co.  L.  R.  9  Ex.  98,  a.  o.  8  Moak's  Eng. 
686. 

*  Kirkstall  Brewery  Co.  v.  Fnmess  Ry.  Co.  L.  R.  9  Q.  B.  468,  a.  o.  10  Moak's 
Eng.  118. 

«  Tolano  ▼.  National  Steam  Navigation  Go.  6  Bobt  818,  b.  o.  4  Abb.  Pr.  N.  S. 
816,  H6  How.  Pr.  496. 

*  Bri^rga  v.  N.  T.  Centml  R.  R.  Co.  28  Barb.  616. 

*  Parasfraphs  4  and  6.  Further  proof  of  title,  ii  required,  may  be  made  aa  stated 
in  the  chapter  on  Contbrsion. 

'  Sweet  V.  Barney,  23  N.  Y.  d86,affi'g  24  Barb.  688 ;  Erulder  v.  Ellison,  47  N.  Y. 
86. 

>  Southern  Ezpreaa  Co.  t.  Craft,  49  Miaai  480,  a.  c.  19  Am.  R.  4;  Dunlopy. 
Lambert,  6  CI.  A  f.  600,  s.  r.  Blanchard  v.  Page,  8  Gray,  281.  Compare  Thompson 
V.  Fargo,  49  N.  Y.  188,  reVg  68  Barb.  676. 

*  Sweet  T.  Barney  (aboye) ;  Ogden  y.  Coddington,  2  E.  D.  Smith,  817 :  Taplin  y. 
Packard,  8  Barb.  220.  Compare  Ela  y.  AnL  Merchants'  Union  Expreas  Co.  29  W\b, 
611,  a.  c.  9  Am.  B.  619. 

10  Price  y.  Powell,  8  N.  Y.  822 ;  Shepherd  y.  Harrison,  L.  R.  6  H.  L.  116. 
"  ChanHler  y.  Belden,  18  Johna.  167 ;  proyed  as  stated  in  chapter  I. 
>*  The  Thames.  14  Wall.  106,  and  cases  cited. 
"  Merchants'  Bk.  y.  Union  Co.  8  Hun,  249. 
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Oral  evidence  to  show  the  real  party  in  interest,  is  admissible 
within  limits  already  stated:* 

42.  Oral  evidence  to  explain  or  vary  hiU  or  receipf] — A  bill 
of  lading,  or  other  voucher  giving  the  terms  of  transportation, 
cannot,  m  the  absence  of  fraud  or  concurrent  mistake,  be  varied 
by  parol.*  The  principle  does  not  exclude  an  antecedent  parol 
agreement  of  a  aifferent  character,  and  imposing  a  different  but 
not  inconsistent  obligation.' 

43.  Usage,'] — Evidence  of  usage  is  admissible  to  explain 
either  the  language  of  the  parties,^or  the  course  of  business  in 
view  of  which  they  contracted  so  as  to  show  what  acts  constitute 
a  performance ;  but  not  to  vary  or  contradict  the  written  con- 
tract, or  vary  the  obligation  created  by  it. 

44.  Declarations  of  agents,'] — The  principle  determining  the 
competency  of  agents'  declarations  has  already  been  stated.** 


1  Pa^s  298,  860  and  509  of  thin  vol.  Ide  ▼.  Sadler,  18  Barb.  82.  Compare 
Chapin  v.  Siger,  4  McLean.  878. 

"Paragraphs  8  and  25-83 ;  Long  v.  N.  Y.  Central  R.  K.  Co.  50  N.  Y.  76.  For  a 
freer  statement  of  the  principle,  see  Baltimore,  Ac.  Steamb.  Co.  t.  Brown,  54  Penn. 
St.  77. 

Tha3,  if  it  stipnlates  for  the  moat  direct  ronte,  it  cannot  be  raried  by  evidence  of 
a  previous  or  contemporaneous  oral  agreement  allowing  deviation.  Stapleton  v. 
King.  88  Iowa,  28,  s.  o.  11  Am.  R.  109.  If  the  vessel  is  mentioned,  it  is  presumed 
to  have  been  selected  by  the  owner  with  regard  to  voyas^  and  date  of  sailing. 
Goddard  v.  Mallory,  52  Barb.  87.  if  the  carriers  rely  on  the  fact  that  the  owner 
selected  the  vehicle  with  knowledge  of  defects  ia  it,  which  caused  the  injuries,  they 
must  show  affirmatiyely  that  he  had  notice  of  such  defects.  Harris  v.  Northern 
lodiana  R.  R.  Co.  20  N.  Y.  282.  286. 

*  BloAsom  y.  Griffin,  IS  N.  Y.  569.  For  a  summary  of  the  law,  as  to  the  effect  of 
bffl  of  lading,  spe  14  WaU.  600.  v^rj  f 

«  See  pp.  296,  485  and  517  ot  this  vol."^  The  Dekware,  14  Wall.  579 ;  The 
Schooner  Reeside,  2  Sumn.  567  ;  Bourne  y.  Gatliffe,  11  CI.  A  F.  45.  71. 

»  Pa^e  44  of  this  vol.  Buroside  y.  Grand  Trunk  R.  R.  Co.  47  N.  H.  554;  Price 
y.  Powell,  8  N.  Y.  822,  825 ;  Fogg  y.  Child.  18  Barb.  246 ;  Virginia  A  Tenn.  R.  R. 
Co.  v.  Sayera.  26  Gratt  828,  851 ;  Packet  Co.  y.  aoujrh,  20  Wall.  528,  540 ;  Gt.  W. 
Ry.  Co.  y.  Willis,  L.  J.  84  C.  P.  195,  a.  c.  18  0.  B.  N.  S.  748. 

*  Diokerson  y.  Seelye,  12  Barb.  99.  Against  such  a  holder,  fraud,  Ac.  must  bo 
shown.  Backus  y.  Marengo,  6  McLean,  487.  Compare  Byrne  y.  Weeks,  7  BoiW. 
872, 4  Abl\.  Ct.  App.  Dec.  appendix. 

^  Schooner  Freeman  y.  Buckingham,  18  How.  U.  S.  192 ;  The  Lidy  Franklin,  8 
Wall  828;  Sutton  y.  Eettell,  Sprague*s  Decisions,  807;  Brown  y.  Powell  Duffryn 
Steam  Coal  Company,  L.  R.  10  C.  P.  562,  s.  c.  14  Meak's  Ens:.  420.  He  may  show 
that  the  thin? — for  instance,  money — was  sach  ss  by  uniform  n^age  was  neyer 
received  by  him  as  a  common  carrier,  but  only  by  his  servants  on  tbeir  own  ac- 
count (Itnox  y.  Rives,  14  ALn.  249,  257);  and  that  in  this  instance  plaintiff  made  a 
priyate  arrangement  with  the  servant,  or  gave  credit  to  him  alone  (Farmers',  Ao, 
Bk.  y.  Chatnplain  Transp.  Co.  28  Yt.  186). 

*  See  Hale  v.  Milwankee  Dock  Co.  29  Wis.  482,  a.  c.  9  Am.  R.  608. 

*  Wolfe  y.  Myers,  8  SHudf.  7;  Grayesy.  Harwood,  9  Barb.  477,  481.  But  the 
proof  of  mistake  must  be  dear.  Goodrich  y.  Norris,  Abb.  Adm.  196.  The  method 
of  aaoertaining  quantity,  which  was  resorted  to,  may  be  shown  to  be  such  as  to  be 
frequently  inaccurate.    Manning  y.  Hooyer,  Abb.  Adm.  188. 

*      >^  Hastings  y.  Pepper,  1 1  Pick.  41 ;  Nelaon  y.  Woodruff,  1  Black,  16^,  160 ;  Tarboz 
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The  perils  for  whick  the  carrier  is  answerable/  depend  oa  the 
express  contract,  if  any,  and  on  settle^  roles  of  law ;  and  evidence, 
if  not  competent  to  show  a  nsage,  not  to  be  liaUe  for  a  peril  thus 
imposed.' 

46.  Contract  for  restricted  UabilityJ] — The  doctrine  of  the 
courts  of  the  United  States  and  those  oi  some  of  the  States  is, 
that  a  common  carrier  for  hire  cannot  stipulate  for  exemption 
from  liability  for  negligence  of  himself  or  servants.'  The  doc- 
trine of  the  New  York  courts,  and  those  of  some  other  States,  is 
that  he  may,  by  express  words,  but  not  by  a  general  phrase  which 
does  not  express  negligence.*  If  the  contract  was  made  in  one 
State,  to  be  performed  in  another,  the  parties  may  be  presumed 
to  have  made  part  of  their  agreement  that  law,  which  is  most 
favorable  to  its  validity  and  performance.* 

47.  Evidence  ^  shipper'* s  assent ;  The  New  YorTcruUF^ — In 
the  absence  of  fraud,  concealment  or  improj>er  practice,  the  le^l 
presumption  is  that  stipulations  limiting  their  common-law  liabili- 
ty, contained  in  a  receipt  given  by  the  carriers,  were  known  at  the 
time  of  their  receiving  the  goods,  and  assented  to  by  the  party 
receiving  it.^  The  law  conclusively  presumes,  in  the  absence  of 
fraud  or  imposition,  that  he  read  or  was  informed  of  its  contents.* 
Showing  the  receipt  to  have  been  in  plaintiff^s  possession  raises  a 
presumption  of  due  delivery  and  assent.*    Delivery  several  days 

y.  Earteni  Steamabip  Co.  60  Me.  889;  Price  y.  Powell,  8  N.  T.'822;  ElUs  y.  WH- 
lard.  9  Id.  529. 

>  Tlie  carrier  is  not  liable  for  loeses  caused  either  by :  1.  The  act  of  God.  2.  The 
public  enemy.  8.  The  inherent  defect,  quality,  or  vice  of  the  thin^  carried.  4.  Its 
fu^iznre,  in  Ua  hands,  under  legal  process.  6.  An  act  or  omission  of  the  owner. 
Clear  proof,  ieaviog  no  reasoname  doubt  that  the  loss  was  from  an  excepted  peril, 
bus  been  said  to  be  necessary.  The  Mohler.  21  Wall  230;  and  see  The  Newark, 
1  Blatchf.  208.    But  compare  pa^  496  of  this  yoL 

*  The  Schooner  Reeride,  2  Sumn.  567 ;  Garrison  v.  Memphis  Ins.  Ck>.  19  How. 
n.  S.  812,  816;  Boon  y.  Steamboat  Belfiist.  40  Ala.  184.  So  held,  even  as  to  a 
part  of  the  route  passing  through  a  foreign  country.  Simmons  v.  Law,  4  Abb.  Ct. 
App.  Dec  241,  afirg  8  Bosw.  218. 

>  R.  R.  Go.  y.  Lockwood,  17  WsR  857 :  Bank  of  Eratueky  y.  Adams  Express  To. 
98  U.  S.  (8  Otto),  174;    Virginia,  <fcc.  R.  R.  Co.  y.  Sayers,  26  Gratt.  828,  848,  and 

eases  cited. 

*  Magnin  y.  Dinsmore,  56  ^.  T.  168;  Famham  y.  Camden,  Ac  Tranap.  Co.  56 
Penn.  6t.  58. 

^  Talbott  y.  Merobants?  Despatch  Transp.  Co.  41  Iowa,  247,  a  o.  20  Am.  R.  589. 

*  The  question,  which  of  these  conflicting  imles  shall  apply,  does  not  depend  on  the 
law  of  the  place  of  contract,  but  on  the  hiw  of  the  forum.  Hoadley  v.  Northern 
Transp.  Co.  115  Mass.  804,  s.  o.  16  Am.  R.  106. 

^  Jklger  y.  Dinsmore,  5],K.  Y.  166;  s.  p.  in  case  of  passenger  and  baggage. 
Steers  y.  Liyerpool,  Ac  St  Co.  57  Id.  1 ;  Mulligan  y.  Illinois  Central  Ry.  Co  56 
lowa>  181,  8.  a  14  Am.  R.  514;  Rose.  N.  P.  594.  Otherwise  of  a  mere  check  or 
token,  as  distinguished  from  a  contract  Blossom  y.  Dodd,  48  N.  T.  264.  To  ayoid 
the  effect  of  a  limited  liability  dause,  on  the  ground  that  the  bill  of  lading  was  given 
to  arents  who  had  no  authority  to  contract  lor  exemption,  it  must  appear  that  the 
carriers  had  notice  that  the  ahippers  were  agents  when  contracting.  York  Co.  y. 
Central  R.  R.  0^).  8  WaU.  107.  As  to  connecting  lines,  see  Irwin  y.  N.  Y.  Central  R. 
R.  Co.  59  N.  Y.  658,  affi'g  I  Supm.  Ct.  (T.  h  C.)  478. 

*  Grace  y.  Adams,  lOO  Haas.  505,  s.  o.  1  Am.  R.  181. 

Q  Booman  y.  Am.  Expreas  Co.  21  Wis.  156.  Under  the  HassachnaetU  interpre- 
ta(ti  'U  cf  the  role,  the  presumption  of  assent  may  be  rebutted  by  showing  that  tha 
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after  receipt  of  eoods  is  not  concluBive  eTidenoe  of  assent,^  but 
may  be  maoe  bo  dj  proving  the  uniform  cause  of  dealing.' 

4g.  —  iJi^  JUinoM  Hole.'] — The  IllinoiB  rule,  on  the  contrary, 
is  that  there  is  no  legal  presumption  that  such  restrictions,  al- 
though contained  in  a  formal  bill  of  lading,  were  assented  to  by 
the  shipper,  even  if  his  usa^e  of  accepting  similar  bills  is  shown. 
The  evidence  must  justify  the  finding  of  knowledge  and  assent.' 
The  burden  is  on  the  carrier  to  satisfy  the  jury  of  such  a  con- 
tract,^ and  for  this  purpose  all  the  circumstances  attending  the 
giving  the  receipt  are  competent.* 

49.  Fraud  as  to  value.'] — The  carrier  may  show  a  concealment 
of  the  value,  and  its  exceeding  the  $50  limit.'  There  is  no  pre- 
sumption that  the  carrier  has  knowledge  of  the  contents  without 
evidence  of  circumstances  tending  to  show  it.^  A  direction 
marked  on  the  package,  C.  O.  D.  a  sum  considerably  in  excess  of 
the  $50  limit,  is  notice  to  the  carrier  that  the  value  exceeded  that 
limit.'  The  shipper's  admission  that  the  packages  were  disguised 
with  the  intent  that  no  one  should  suspect  they  contained  any- 
thing valuable,  is  evidence  of  fraud.'  Fraudulent  concealment 
being  shown,  plaintiff  must  show  gross  negligence,  such  as  would 
be  reprehensible  had  the  value  been  less  than  the  limit.^ 

bill  or  reoeipt  w»s  not  tcoepied  by  pbdntiC  For  infltance,  it  nay  be  shown  tluit  the 
nsnal  oonree  of  bosiaess  between  the  parties  was  not  to  make  out  a  receipt,  and  that, 
in  the  traoeactioa  in  qaeetion,  the  goods  were  delivered  for  pUdntiff  to  dufendant  by 
a  casual  favor  of  a  stranger,  who  was  not  authorised  to  make  a  contract  (Buck Ian  I 
V.  Adams,  97  Mass.  124 ;  s.  p.  100  Id.  505  ;  compare  B'lnmet  v.  Natl  Ezpre5s  Co.  63 
Barb.  284) ;  or  that  the  nsual  course  of  dealing  was  not  to  make  a  reoeipt,  and  that 
the  receipt  in  question  could  not  be  read  intelligibly,  by  reason  of  the  st.imp  on  it 
(Perry  y.  Thompson,  98  Mass.  249,  s.  p.  100  Id.  5>i5) ;  or  that  a  rerbal  contract  with- 
out limit  was  made,  and  that  the  receipt  was  afterward  flpyeti  to  a  clerk  wbo  had  oo 
authority  to  make  a  contract  (ElUebrown  y.  Grand  Tru&  Rw.  55  Me.  462 ;  s.  p.  100 
Mass.  505). 

But  it  has  been  reeently  held  that  be  should  show  that,  as  soon  as  he  had  time  to 
ascertain  its  contents,  he  returned  it  to  the  carrier  with  notice  of  his  non-acoopianco. 
Louisville,  dec  R  It.  Co.  v.  Brownlee,  14  Bush,  s.  o.  8  Rep.  144. 

>  Bostwiek  v.  Bait.  <b  0.  R.  E.  Co.  45  N.  T.  712 ;  Struhn  y.  Detroit  dt  M.  R.  C*. 
21  Wis.  554.  Whether  a  parol  agreement  for  transportation  is  merjj:ed  by  the  car- 
rier's subsequent  delivery  of  the  receipt,  without  asaent  by  the  shipper,  compare 
Germauia  Fire  Ins.  Co.  y.  Memphis  dro.  K  B.  Co.  7  Hun,  233 ;  Hill  v.  Syracuse,  <fec. 
R.  R.  8  Hun,  296. 

*  Shelton  y.  Merchant^  Despatch  Co.  59  N.  Y.  258,  rev'g  86  Super.  Ct.  (J.  <b  S.) 
527. 

*  8  C.*nt  L.  J.  291 ;  Erie  <fc  Western  Tr.  Co.  y.  Dater,  Jan.  1879. 

*  Adams  Express  Co.  y.  Stettaners,  61  lU.  184,  a.  a  14  Am.  R.  67 ;  IHno^  y.  Wood- 
bridge,  84  Vtw  465. 

*  Boflcowita  y.  Adams  Express  Co.  6  Cent.  L.  J.  6^,  and  cases  cited. 

*  Manrnin  y.  Dinsmore,  42  N.  Y.  Super.  Ct.  (J.  it  8.)  512;  Bosoowitz  y.  Adams 
Express  Co.  6  Cent.  L.  J.  68;  Little  v.  Boston  A  Me.  R.  R.  Co.  4  Law  A  Eq.  R.  136; 
Le  Beau  y.  Gen.  Steam  Nay..  Ca  L.  R.  8  C.  P.  96,  s.  o.  4  Moakfs  Eog.  850 ;  Oppen* 
heimer  y.  U.  8.  Express  Co.  69  111.  62,  s.  o.  18  Am.  R.  596. 

^  The  Kitro-GIycerine  Case,  15  Wall  536. 

*  Van  Winkle  y.  Adams  Express  Co.  8  Robt  59. 

*  Warner  y.  Western  Transp.  Co.  5  Robt.  490.  So  U  silence.  Magnin  y.  Dins' 
more  (above).     Qmira,  Little  v.  Boston  if  Me.  R.  R.  Co.  (aboyel 

10  See  Bed!  on  Rw.  278,  §  138  (10, 11). 
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60.  LvmAted  liability  under  the  act  of  Ccmgress}'] — This  is  nut 
available,  except  in  actions  in  the  courts  of  the  United  States, 
under  the  statute.  To  take  a  case  out  of  the  statute,  an  express 
contract  should  be  proved ;  local  usa^e  is  not  competent.'  In- 
jury by  escape  of  steam,  throws  on  defendant  the  burden  of  dis- 
proving negligence.' 

51.  Carrier^  delivery  /  Notice  to  consignees.'] — ^The  peculiar 
terms  of  the  bill  of  lading  are  important  on  the  question,  what 
constitutes  delivery.*  Where  a  bill  of  lading  requires  delivery 
at  a  specified  station  (the  carriers'  terminus),  but  without  saying 
what  is  to  be  done,  parol  evidence  is  admissible  to  show  that 
plaintiff  gave  directions  as  to  delivering  the  goods  to  the  suc- 
ceeding carrier,  and  that  he  had  been  accustomed  to  give,  and 
the  defendant  to  comply  with,  similar  instructions."  When 
defendants  are  one  of  the  earlier  of  several  connecting  lines, 
entries  in  their  books  showing  that  the  goods  reached  their  ter- 
minus where,  in  the  usual  course  of  business,  they  would  have 
been  forwarded,  are  not,  alone,  enough  to  show  delivery.®  The 
receipt,  given  by  the  next  line  to  which  they  delivered  the  goods, 
is  not  evidence  that  the  delivery  was  in  good  condition,^  but 
may  be  competent  as  auxiliaiy  to  the  testimony  of  a  witness  con- 
nected with  it,  who  examined  the  goods. 

Local  usage  and  custom,  if  reasonable,  and  known  to  the 
customer,  or  so  generally  known  as  to  be  presumably  known  to 
him,®  may  be  proved,  to  show  what  amounts  to  a  delivery  which 
terminates  the  carriers'  duty,*  provided  they  do  not  contradict 
the  instrument.** 

Misdelivery  may  be  excused  by  evidence  of  misdirection,"  or 
by  evidence  that  the  receiver  was  authorized  to  receive,  though 
his  authority  was  unknown  to  defendant  at  the  time.*^    The  fact 

>  U.  a.  R.  a  827,  §§  428S-4287;  18  Wall.  104;  Baird  T.  Daly,  67  N.  Y.  241 

*  Walker  v.  The  Tran8p<)rtati«)n  Co.  8  Wnll.  150. 
»  New  World  v.  King,  16  How.  U.  8.  469. 

*  Compare  Collins  v.  Burns,  63  N.  T.  1,  affi'g  86  Super.  Ct.  (J.  <fc  8.)  518;  The 
Santee,  7  Blatchf.  186,  affi*g  2  Ben.  518 ;  Gleadell  v.  Thompson,  66  N.  Y.  194,  affi'g 
85  Super.  Ct.  (J.  St  S.)  282. 

*  Hooper  y.  Chicago  St  Northwestern  R.  R.  Co.  27  Wis.  81,  s.  o.  9  Am.  R.  489. 
Compare  Hinckley  y.  N.  Y.  Central,  Sic,  R.  R.  Co.  66  N.  Y.  429.  These  fai  to  beinr 
proved,  the  defendant's  liability  as  carrier  must  be  deemed  to  continue  until  such 
delivery  to  the  snccoeding  carrier.    Id. 

*  Root  Y.  Great  Western  Ry.  Co.  65  N.  Y.  686,  affi'g  65  Barb.  619,  a.  c.  1 
Snpm.  Ct.  (T.  A  C.)  10.  What  circumstances  amount  to  evidence  of  completed 
delivery  by  one  company  to  connecting  company, — see  I'ratt  v.  Railway  Co.  95  U.  S. 
(5  Otto),  43. 

'  Hunt  V.  Michigan  S.  <b  N.  Indiana  R.  R.  Co.  87  N.  Y.  162,  s.  c.  85  How.  Pr.  287. 

*  McMasters  y.  Pennsylvania  U.  R.  Co.  69  Pi'nn.  !St.  874,  8.  o.  8  Am.  R.  264. 

'  £dw.  on  B.  §  2S8;  Angle  v.  Miss.  <&c.  R.  R.  Co.  9  Iowa,  487,  494.  The  carrier 
may  show  a  local  usage  that  the  unlonding  apparatus  shaU  be  furnished  by  the  con* 
sig^ee,  and  that  it  was  so  furnished,  and  the  injury  was  caused  by  a  latent  defect  in 
such  apparatus.    LoYeland  y.  Burke,  1 20  Mass.  189,  s.  c.  21  Am.  K.  607. 

"  Hinckley  y.  N.  Y.  C.  A  H.  11.  R.  R.  Co.  66  N.  Y.  429. 

"  Lake  Shore,  Ac.  R.  R.  Co.  y.  Uodoif,  Sup.  Ct.  Penn. 

>*  Angle  y.  Mississippi,  <ko.  R.  R.  Co.  9  Iowa,  487,  50  L 
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that  after  \rrongful  delivery,  the  receiver  obtained  title,  is  com- 
pctent«  and  reduces  the  damages  to  a  nominal  snm.^ 

Evidence  that  defendants  usual  course  of  business  was  to 
send  notice,  is  not  sufiicient  evidence  of  notice.*  Evidence  of  a 
usual  course  of  business  of  both  parties  dispensing  with  notice,  is 
competent* 

The  defendants  may  prove  that  the  uniform  usage  and  course 
of  their  business,  was  to  leave  goods  at  their  usual  stopping  places 
in  the  towns  to  which  the  goods  are  directed,  without  notice  to 
the  consignee ;  and  if  such  usage  be  shown  of  so  long  Continu- 
ance, unitormity  and  notoriety,  as  to  justify  a  jjury  to  find  that  it 
was  known  to  the  plaintiff,  compliance  with  it  is  a  sufficient  de- 
livery,* 

52.  ^^Act  of  Ood^^ :  Inevitaile  accident.'] — ^The  carrier  is 
exonerated,  if  it  appear  that  the  loss  was  caused  directlv  and 
exclusively  bv  sucli  a  direct,  and  violent,  and  sudden,  and  irre- 
sistible, act  01  nature  as  he  could  not,  by  any  reasonable  amount 
of  ability,  foresee  would  happen ;  or  (if  he  could  foresee  that  it 
would  happen),  could  not,  by  any  reasonable  amount  of  care  and 
skill,  resist  so  as  to  prevent  its  effect.'  On  the  question  of  the 
necessity  and  good  faith  of  a  sale  of  perishing  cargo,  at  an  inter- 
mediate port,  evidence  of  the  advice  of  competent  and  disin- 
terested men,  taken  and  acted  on  by  the  master,  is  competent.^ 
On  the  necessity  of  a  jettison,  a  seaman  of  experience,  who 
witnessed  the  storm,  may  testify  to  his  opinion.^ 


lY.    AonONS    AGAINST    CoMMON    OaBRIEBS*    OF    PaSSENGEBS    AND 

Baggage. 

53.  Plaintiff  a  paa/ienffer,'^ — If  the  action  is  on  contract  to 
carry  for  hire,  proof  of  neghgence,  without  contract,  is  a  vari- 
ance,* and  will  prevent  a  recovery  for  loss  of  baggage,  at  least,^* 
unless  cured  bjr  amendment.  It  being  shown  that  plaintiff  was 
a  common  carrier  of  passengers,  the  fact  that  plaintiff  was  on  his 
vehicle  or  vessel  in  course  of  transportation,  is  prima  facie  evi- 
dence that  he  was  there  as  a  passenger,  having  paid,  or  liable  to 


»  Hiopt  V.  London  <b  N.  W.  Ry.  Co.  40  Law  Times  N.  8.  674. 

*  Stephenson  y.  U.  S.  Express  Co.  21  Wis.  405. 

*  Wood  T.  Milwaukee  <fe  St.  Paul  Ry.  Co.  27  Wis.  641,  8.  o.  9  Am.  R.  465. 

«  Gibson  ▼.  Brown.  17  Wend.  805;   McMasters  v.  Penn.  R.  R.  Co.  60  I'enn.  St 
874,  a.  o.  6  Am.  R.  264. 

*  See  Nugent  v.  Smith  (above),  4  So.  Law  Rev.  N.  S.  451,  and  casej  cited.    And 
BeUy.  Reed.  4  Binn.  127. 

*  Butler  V.  Murray,  80  N.  Y.  88. 
^  Price  ▼.  Hartshorn.  44  N.  T.  94f  afiTff  44  Barb.  64ft. 

*  As  to  private  carriers  see  12  Wall  878. 

*  Nolton  V.  Western  R.  R.  Co.  15  N.  Y.  446. 
>«  Flint,  dEC  R.  R  Co.  y.  Weir,  87  Mich.  111. 

87 
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pay,  fare ;  *  and  this  Buffices  to  throw  on  the  carrier  the  burden 
of  disproving  the  contract  or  undertaking  to  cairy  *  A  witness 
may,  in  the  first  instance,  testify  directly  to  the  fact  that  plaintiff 
was  a  passen^r,  snbject,  of  course,  to  cross-examination  as  to 
details ;  but  tlie  details  having  been  stated,  the  witness  cannot 

five  an  opinion  as  to  whether  he  was  a  passenger  or  trespasser, 
vidence  of  any  circumstances  tending  to  show  the  existence  of 
the  contract  or  undertaking,  is  competent :  such  as  the  payment 
of  fare,'  the  possession  of  ticket,  or  of  bagsa^e  check ;  *  with  evi- 
dence of  the  custom  of  defendants  as  to  giving  such  checks ;  or 
production  of  the  passenger  list.'  Where  an  authenticated  list, 
made  by  defendants  pursuant  to  law,  exists,  it  is  not  the  ex* 
elusive  evidence,  and  defendants  must  produce  it  if  they  re- 
quire it.* 

The  fact  that  plaintiff  was  carried  on  an  apparently  gratui- 
tous pass  or  permission,  may  be  explained  by  evidence  of  the  con- 
tract^ or  usage'  under  which  it  was  given. 

64.  Express  contract ;  Ticket] — Possession  of  an  unmutilated 
railroad  passage-ticket,  is  presumptive  evidence  that  the  holder 
has  paid  the  regular  price  for  it,  and  is  entitled  to  be  transported 
according  to  its  terms,  and  that  it  has  not  been  used.'  It  is  pre- 
sumed to  have  been  purchased  at  some  time  on  the  day  on  which 
it  bears  date,  but  not  at  any  particular  hour  of  the  day.''  A 
ticket  agent  is  not  presumed  to  nave  power  to  bind  the  company 
by  an  oral  promise  that  the  ticket  should  be  good  at  a  later 
date.^  To  sustain  such  a  promise,  made  after  the  sale  of  the 
ticket,  a  consideration  must  be  shown.^  Plaintiff's  omission  to 
procure  a  ticket  before  entering  the  cars  may  be  explained  bv  ev- 
idence tliat  he  applied  in  vain  for  one  ;  and  the  testimony  oi  the 
ticket  acent  is  competent  for  this  purpose." 

If  there  were  several  connecting  lines,  plaintiff,  seeking  to 
charge  another  than  the  one  whose  default  caused  the  breach, 


*  Bnffit  r.  Troy,  Ac.  R.  R.  Co.  86  Barb.  420,  423 ;  even  tbousrh  he  was  in  * 
freight  car.  Dunn  v.  Grand  Trunk  Ry.  Co.  58  Me.  187,  a.  o.  4  Am.  K.  267.  But 
compare  Baton  ▼.  Delaware.  Ac.  R.  R.  Co.  67  N.  T.  882. 

'  Dunn  V.  Grand  Trunk  Ry.  Co.  (above). 

'  MuBoogee  R.  R.  Co.  ▼.  Redd,  54  Geoncia,  83. 

*  Davia  v.  Cayuga  A  Puaq.  R.  R.  Co.  10  How.  Pr.  880. 
»  MerriU  v.  Grinnell,  80  N.  Y.  594. 

•Id. 

f  Grand  Trunk  R.  W.  t.  Stevens,  6  Reporter,  161. 

*  The  l^ew  World  v.  Kincr,  16  How.  U.  S.  469. 

*  Pier  y.  Fincb,  24  Barb.  614.  Compare  paragrapb,  61.  Where  the  ticket  and 
check  indicate  another  route  than  defendants*,  evidence  tlutt  defendants  iirequent]y 
carried  baggas^e  bearing  such  checks,  is  not  sufficient  to  charge  them.  Fairfax  v.  a. 
T.  Central,  Ac,  Co.  40  Super.  Ct.  ( J.  A  S )  128. 

»Md. 

"  Boice  V.  Hudson  River  R.  R.  Co.  61  Barb.  611;   especiallv  a  way  agent  on  a 
through  route.     McGure  v.  Pliila.  Ac.  R.  R.  Co.  84  Md.  582,  a.  a  6  Am.  R.  845. 
**  Boice  y.  Hudson  River  R.  R.  (^o.  (above). 
^  St  Louis,  <fcr.  U.  R.  Co.  v.  Dalby.  1 9  111.  858,  868. 
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must  show  either  a  contract  by  the  company  he  seeks  to  char^, 
or  that  it  had  some  commnnity  of  interest  in,  or  control  over,  the 
carriage  of  passengers  by  the  one  in  default.*  Proof  that  the  de- 
fendants checked  nis  bi^gage  to  the  terminus  of  the  connecting 
line,  without  evidence  that  lie  paid  them  his  fare  for  passage  by 
that  line,  is  not  alone  enough  to  charge  them  for  a  loss  on  that 
line.'  Although  several  tickets  were  given  for  the  separate  parts  of 
the  route,  an  entire  contract  to  carry  over  the  whole  route  may 
be  proved  by  parol.*  in  the  absence  of  all  evidence  on  the  subject, 
except  such  as  may  be  inferred  from  the  delivery  of  coupon 
tickets  to  the  passenger,  the  presumption  is  that  the  carrier  who 
sells  the  ticket  and  coupons  has  purchased  of  the  connecting  roads 
such  coupons  or  the  right  to  issue  them,  and  that  they  were  delivered 
in  part  performance  of  a  contract  of  the  carrier  selling  the  ticket.* 

55.  AiUharittj  of  agency."] — The  fact  that  the  ticket,  and  the 
baggage  check  obtained  of  the  same  agency,  were  issued  by  a  per- 
son naving  authority,  may  be  proved  by  evidence  that  the  ticket 
was  presented  by  the  passenger,  to  the  conductor,  on  the  cars  of  the 
company  sought  to  be  charged,  and  recognized  by  him  as  valid.' 

56,  Baggage."] — On  the  question  what  is  within  the  rule  as  to 
baggage,  evidence  of  the  circumstances  and  position  in  life  of  the 
passenger,  of  the  whole  contemplated  journey,  and  of  intended 
sojourns  on  the  way,  is  competent.*  Plaintitt  is  not  precluded 
from  recovering,  because  he  may  not  be  able  to  furnish  very  de- 
tailed evidence  of  every  item  of  contents.^  Testimony  of  a  wit- 
ness, who  saw  the  trunk  packed  weeks  before,  may  be  enough  to 
go  to  the  jury,*  The  law  only  requires  the  best  evidence  in  his 
power. 

Evidence  that  it  was  defendants'  custom  to  check  baggage  on 
the  passenger  showing  his  ticket,  together  with  the  production 
and  identihcation  of  the  check,  i^  pritna  facte  evidence  of  a  deliv- 
ery of  the  baggage.*  Notice  to  the  baggage  master,  that  the  trunks 
contained  other  than  the  passenger's  baggage,  may  be  inferred  by 
the  jury  from  circumstances,  such  as  indication  that  the  passen- 


>  Green  v.  N.  Y.  Central  R.  R.  Co.  12  Abb.  Pr.  N.  S.  473 ;  e^e  paragraphs  21,  26. 
86.  Compare,  Wilde  v.  Northern  R.  R.  Co.  68  N.  Y.  156;  MUnory.  N.  Y.  A  New 
Hayen  R.  R.  Co.  58  N.  Y.  868. 

*  Id.     Kessler  y.  N.  Y.  Central  R.  R.  Co.  1  Lons.  62. 
■  Van  Buekirk  y.  Roberts,  81  N.  Y.  661. 

*  Kessler  y.  N.  Y.  C.  R.  R.  Co.  7  Lans.  62. 

*  Chica^  A  Rock  Island  R.  R.  Co.  y.  Fahey,  62  111.  81.  b.  o.  4  Am.  R.  687.  Com. 
pare  Mills  y.  Shnlt,  2  B.  D.  hmith,  189;  Qoimby  r.  Vandorbilt,  17  N.  Y.  806. 

*  See  Merrill  v.  GrihneU,  80  N.  Y.  594;  Abb.  N.  Y.  Di^.  new  ed.  tit  Carrier, 
f  Bntler  y.  Bnsinj?,  2  C.  <fc  P.  618,  614. 

*  SaiB^  y.  Memphh  <b  St  L.  Packet  Co.  40  Mo.  442,  444. 

*  Edw.  OQ  B.  g  674.  As  to  the  appropriate  eyidence  in  ease  of  bagga^  not 
checked,  see  Gleason  v.  Goodrich  TrnDsp.  Co.  82  Wis.  86,  s.  o.  14  Am.  R.  716; 
Berghum  y.  Great  Eastern  Ry.  Co.  88  L.  T.  R.  N.  3.  160;  17  Alb.  L.  J.  298;  Welch 
T.  Polhnan  Pal.  Car  Co.  16  Abb.  Pr.  N.  S.  852. 
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ger  was  a  traveling  salesman,  that  the  tnmkB  were  not  ordinary 
traveling  trunks,  £c.,  and  that  an  extra  charge  was  made.^ 

Upon  a  through  ticket  and  check,  an  intermediate  or  nltimate 
company  may  be  held  liable,  if  there  is  evidence  that  the  baggage 
came  to  their  hands  and  was  lost  by  them.' 

57.  —  lo8a  or  nonrdelivery?] — Evidence  that  plaintiffs  baggage 
was  lost  on  the  journey  on  defendants'  route,  is  sufficient  to  ^row 
the  burden  of  proof  on  the  defendants,  and  dispenses  with  proo J 
of  a  demand  and  refusal.^  If  there  is  evidence  of  negligence  on 
defendants'  part,  accounting  for  the  loss,  mere  evidence  of  the 
course  of  business,  according  to  which  the  baggage  should  have 
been  duly  delivered  to  the  next  connecting  line,  is  not  enough  to 
exonerate  defendants.* 

58.  Negligence,'] — The  mode  of  proving  negligence  is  stated 
in  the  chapter  on  actions  for  negligence.* 

59.  Authority  of  servant.'] — The  fact  that  one  assuming  tc 
act  as  a  servant  of  the  company  was  such,  may  be  inferred  m>m 
evidence  of  his  position,  conduct,  or  dress,  &c.,  as  such.''  If  he 
is  shown  to  have  been  in  charge  of  a  car,  his  authority  to  remove 
trespassers  may  be  inferred  by  the  jury,  although  the  rules  are 
silent.*    If  an  assault  and  expulsion  by  defendants'  servants  is 

1)roved,  the  burden  of  justifying  it  is  on  defendants.*    Abusive 
anguage,  not  part  of  the  res  gestcBy  is  not  competent.^ 

60.  Damages.] — In  addition  to  the  damages  for  personal  m* 
jury,"  plaintiff  may  recover  for  lost  time  by  neglect  to  transport, 
even  without  specific  evidence  of  the  value  of  his  time."  Evi^ 
deuce  of  exposure  by  the  delay,  and  consequent  illness,  is  compe- 
tent.** Opinions  of  witnesses  are  not  generally  competent  evi- 
dence of  tiie  value  of  his  time.**  If  he  seeks  to  recover  for  the 
defeating  of  a  particular  errand,  he  must  produce  some  evidence 
that  if  he  had  arrived  at  the  appointed  time  he  might  have  done 
his  errand  and  would  have  promptly  returned,  and  that  he  could 
not,  with  due  effort,  accomplish  his  errand  by  reason  of  his  delay 
in  arriving." 


'  Sloman  v.  Great  Western  Ry.  Co.  67  N.  Y.  208,  rev'g  6  Hun,  546. 
^  Chica^  A  Rock  Island  K  R.  Go.  t.  Fahey,  62  lU.  81,  a.  a  4  Am.  R.  687.    Com- 
pare parafl^rapbs  35  and  86. 
'  See  Paragraphs  6  and  86. 
^  Garrey  v.  Camden  A  Amboy  R.  R.  Co.  1  Hnt  280,  s.  o.  4  Abb.  Pr.  171. 

*  Baltimore,  Ac  Co.  v.  Smith,  28  Md.  402. 

*  Page  682  of  this  vol.    See,  also,  paragraphs  6  and  84-89  of  this  chapter. 
"^  Page  41,  note  8. 

>  Bayley  T.  Manchester,  Sheffield,  Ac  Ry.  Co.  L.  R.  7  C.  P.  416,  a.  a  8  Moak's 
Enff.  808. 

^  St.  John  ▼.  Eastern  R.  R.  Co.  1  Allen,  644. 

••  Hamilton  v.  N.  T.  Central  K.  R.  Oa  61  N.  T.  100. 

>*  See  chapter  on  Neolioknoi. 

"  Ward  V.  Vanderbilt,  4  Abb.  Ct.  App.  Dec.  621. 

"  Williams  v.  VanderbiH,  28  N.  Y.  217,  affiV  29  Barb.  491. 

1^  Hastings  ▼.  Uncle  Sam,  10  Cal.  841 ;  Lincoln  r.  Saratoga,  4a  R.  R.  Go.  tS 
Wend.  425.    Compare  p.  868  of  this  yol. 

^  Benson  y,  Keif  Jersey  R.  R.  4  Transp.  Co.  9  Bosw5412. 
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If  there  was  no  express  stipulation  to  carry  on  time,^  evidence 
that  defendant  did  all  that  was  reajsonablj  practicable,  is  compe- 
tent in  excose  for  delay.' 

61.  Defenses :  liestrictions  of  liahUity }  Extrirmo  evidence 
to  vary  ticketA  —In  determining  whether  a  printed  condition  on 
a  ticket,  &c.,  limiting  a  carrier's  liability,  was  sufficient  notice  to 
the  plaintiff,  the  question  is  whether  the  condition  was  so  exhib- 
ited as  to  make  its  non-notice  negligent.'  Ordinary  tickets,  which 
do  not  purport  to  be  contracts,  are  not  within  the  rule  excluding 
parol  evidence  to  vary  a  writing.*  Such  evidence  is,  therefore, 
admissible  to  show  the  nature  of  the  agreement  entered  into  be- 
tween the  carrier  and  the  passenger,  at  the  time  of  issuing  them.' 
The  reasonable  regulations  of  the  company,  consistent  with  the 
terms  expressed  on  the  ticket,  may  be  proved  in  its  favor ;  and 
the  company  is  not  bound  to  prove  notice  of  these  regulations  to 
the  holaer  of  the  ticket'  Evidence  of  a  usage  of  the  subordi- 
nates, in  violation  of  such  a  regulation,  is  not  competent  against 
the  company,  unless  notice  of  it  to  the  governing  officers  is  shown.'' 
If  the  terms  were  sufficiently  displayed  or  actudly  communicated, 
the  ticket  is  the  evidence  of  the  contract.' 

62.  Contributory  nefflipence.'] — If  it  appear  that  plaintiff  was 
riding  in  a  place  of  hazard  in  the  car  or  tram,  the  burden  is  upon 
him  to  disprove  negligence.'  This  may  be  done  by  evidence  that 
he  could  get  no  safer  place,  but  not  by  evidence  that  those  in 
charge  suffered  him  to  remain  in  a  place  he  knew  to  be  danger- 
ous.^ If  defendants  object,  that  plamtiff  brought  the  injury  on 
himself  by  leaping  from  the  vehicle,  he  may  prove  that  others 
did  so,  and  also  their  declarations  in  the  act." 

»  Rose  N.  P.  615. 

*  Gordon  v.  Manchester,  Ae.  R.  R.  Co.  62  N.  H.  696,  b.  o.  18  Am.  R.  97. 

*  Wharton  on  Neg.  §  687,  2d  e<l.,  citing  Elmore  v.  Sands,  64  N.  Y.  612 ;  Evftns- 
yille,  Ac.  R.  R.  t.  Andr<:BCOggin  Mills,  22  Wmll.  694.  Compare  Kawson  v.  Pennsyl- 
yauift  R.  R.  Co.  48  N.  Y.  212,  offi'g  2  Abb.  Pr.  N.  8.  220;  Wilson  v.  Chesapeake,  <bc. 
R.  R.  Co.  21  Gratt.  664.  672;  Dietrich  v.  Pennsylvania,  4&c  R.  R.  Co.  71  Penn.  St 
482,  B.  o.  10  Am.  R.  711 ;  Henderson  v.  Stevensiin,  L.  R.  2  Sa  Apn.  470,  s.  o.  18 
Moak's  Enff.  141;  and  Stewart  ▼.  N.  W.  Ry.  Co.  8  H.  A  C.  186.  Whether  the  receipt 
of  a  ticket  Tor  deposit  of  lusgaee  \b  prima  }acie  evidence  of  assent  to  the  special  con- 
ditions printed  on  it,  see  Hams  v.  Great  Western  Ry.  Co.  1  Qneen's  Bench  Dir.  616, 
0.  o.  17  Moak*s  Eog.  166;  Parker  ▼.  Southeastern  Ry.  Co.  1  C.  P.  I>iy.  618,  a  o.  18 
Hook's  Eng^.  288.  Special  limited  receipt  delivered  sometime  after  transaction,  and 
in  answer  to  demand,  not  deemed  contract  without  evidence  of  assent.  Willner  y. 
Morrell,  40  Super.  Ct.  (J.  <b  8.)  222. 

*  Quimby  v.  Vanderbilt,  17  N.  Y.  806. 

*  Id. ;  Van  Buskirk  t.  R<iberto,  81  Id.  661. 

*  Dietrich  r.  Pennsylvania  R.  R.  Co.  71  Penn.  St.  432,  s.  c  10  Am.  R.  711;  John- 
■on  v.  Concord,  <bc.  R.  R.  Co.  46  N.  H.  213,  220. 

'Id. 

*  Barker  ▼.  Coffin,  81  Barb.  666;  Boice  v.  Hudson  River  R.  R.  Co.  61  Id.  611. 

*  Ward  V.  Central  Park.  Ac.  R.  R.  Co.  11  Abb.  Pr.  N.  8.  411,  s.  o.  42  How.  Pr. 
289.  There  is  no  presumption  that  an  enfl;ineer  has  authority  to  allow  riding  on  tha 
engine,  contrary  to  mle.    Robertson  v.  1^  Y.  <b  Eiie  R.  R.  Co.  22  Barb.  91. 

"  Ward  V.  Central  R.  R.  (above). 

"  Mobile  R.  R.  y.  Ashcroft,  48  Ala.  16,  31. 
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L  General  Rules. 

1.  Burden  of  proof  ^ — The  burden  of  proof,  that  the  injury 
resulted  from  negligence  on  the  part  of  aefendant,  is  upon  the 
plaintiff,* 


>  Nitro-Glycerine  Case,  16  Wall  624 ;  Holbrook  y.  Utica  h  Schenectady  R.  R.  Co. 
12  N.  Y.  2S6,  affi'g  16  Barb.  118 ;  The  Marpesia,  L.  R.  4  P.  C.  C.  212.  s.  o.  3  Moak's 
£ng.  92;  The  Benmore,  L.  R.  4  Ad.  <&  £c.  182;  Curran  r.  Warren  Chem.  d  Mann£ 
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2.  The  pleading  J]-— Under  an  allegation  of  negligence,  8  con- 
tract may  oe  proved,  together  with  actionable  negligence,  to 
plaintifTs  injnrj,  in  the  acts  constitntinfi"  a  breach  ;^  but  a  mere 
nreach  of  contract,  without  evidence  or  iiiJerence  of  negligence,  is 
a  rariance.'  Under  a  general  allegation  of  negligence,  the  cir- 
cumstances constituting  it  may  be  proved,'  even  though  other 
circutnstances  particulaorly  specified  in  the  complaint  are  un- 
proved.* 

3.  Elements  of  direct  proof. "] — The  characteristic  elements  of 
evidence  in  direct  proof  of  actual  negligence  are,  1.  The  relation 
of  the  parties,  if  any,  such  as  to  raise  a  duty  on  defendant's  part 
towards  plaintiff ;  2.  The  casualty ;  3.  What  ought  to  have  been 
done :  4.  What  actually  was  done. 

4.  Decrees  of  negligence,^ — Whether  negligence  was  gross  or 
not  is  not  matter  ox  opinion  for  a  witness,  but  a  conclusion  to  be 
drawn  by  the  court  or  jury.  It  is  to  be  established  by  evidence 
manif estmg  the  nature  and  degree  of  care  which  defendant  owed, 
and  that  wliich  he  actually  took.  But  where  plaintiff  needs  to 
prove  gross  negligence,  it  is  best  to  express  his  offer  of  proof 
accordingly.*  Gross  negligence  may  be  proved  under  a  general 
averment  of  negligence.^ 

5.  Privity.'] — If  the  wrong  is  founded  on  breach  of  contract, 
plaintiff  must  be  a  party,  or  privy  to  the  contract.'  But  the  fact 
that  a  contract  with  a  third  person  is  proved  by  plaintiff,  does  not 
necessarily  require  him  to  show  privity.*  It  is  enough  if  the 
defendant's  contract  with  the  third  person  was  made  for  the  pur- 
pose of  accommodating  the  plaintiff.^ 

6.  The  casualty  as  evidence  of  negligence."] — ^The  mere  hap- 
pening of  a  casualty  is  not  sufficient  evidence  of  negligence  to  go 
to  the  jury.    But  the  nature  of  the  accident  and  the  presumptions 


Co.  86  N.T.  158,  8.  a  8  Abb.  Pr.  N.  S.  240,  84  How.  Pr.  2W;  Caldwell  v.  N.  J. 
Steainboftt  Co.  47  N.  Y.  282,  ttB*g  fi6  Barb.  426.     So  if  the  neglieence  is  in  delirer. 
ing  a  dan^^eroiu  tbinff  without  giving  notice,  pluntalF  ninst  proye  defendant's  neglect 
to  give  notice.    Williams  t.  East  India  Co.  8  East,  192,  198,  199 ;  Bteph.  Ey.  98. 
>  See  Dean  ▼.  &IcLcan,  48  Vt  412,  b.  c.  21  Am.  R.  180. 

*  Hee  Putnam  v.  Kingsburv.  16  Pick.  871. 

«  Oldfield  V.  N.  Y.  S  Harlem  R.  R.  Co.  14  N.  Y.  810;  Ware  v.  Gay,  11  Pick. 
106 ;  Wright  ▼.  Hardy.  22  Wis.  848  and  see  Indianapolis,  ^be.  R.  R.  Co.  ▼.  Uorst, 
98  U.  8.  (8  Otto),  291.  297. 

*  Edgerton  v.  N.  Y.  A  Harlem  R.  R.  Co.  89  N.  Y.  227.  aflPg  85  Barb.  193,  889. 
At  common  law,  on  agenf  s  negligence  could  not  be  proved  under  an  allegation  of  the 
principal's  negligence.  Dunlop  v.  Moore,  7  Crancb,  242,  269,  affi'g  1  Cranch  C.  Ci. 
586. 

*  As  to  the  controversy  on  tho  ouestion  of  degrees,  see  5  Am.  Law  Rer.  88. 

*  See  Orinnell  t.  Western  Union  Tel.  Co.  118  Mass.  299,  s.  o.  18  Am.  R.  485. 
'  Nolton  V.  Westom  R.  K.  Co.  15  N.  Y.  444. 

*  Clancy  v.  Byrne,  56  N.  Y.  129,  rev'g  65  Barb.  844. 
»  Baird  v.  Dalv,  67  N.  Y.  2.36.  rev'g  4  Lans.  426. 
'«  See  (^ughtry  v.  Globe   Woolen  Co.  66  N.  Y.  124,  rev'g  I  Supm.  Cfc.  (T.  A  C.) 

;  Baird  v  Daly,  67  N.  Y.  286,  r«v'j  4  Lana.  426. 
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it  raises,  may  suffice.^  Evidence  that  the  act  was  ench  as,  if  done 
with  proper  care,  ordinarily  does  not  produce  damage,  will  gen- 
erally sustain  an  inference  that  it  was  negligently  done,  if  there 
is  no  evidence  to  indicate  the  manner  of  it.*  Otherwise  the  pre- 
sumption is  that  in  the  performance  of  a  lawful  act,  at  least  ordi- 
nary care  was  used.'  It  is  enough  for  plaintiff  to  raise  a  fair  pre- 
sumption of  negligence,  Probabihty  is  sufficient  to  go  to  the  jury.* 
If  defendant  had  charge  or  control  of  the  instrument  of  disaster, 
£nd  if  it  was  highly  dangerous,  or  if  he  owed  a  special  duty  of  care 
of  one  in  the  position  of  plaintiff,  the  disaster  is  evidence  of  neg- 
ligence, sufficient  to  ^o  to  the  jury,  unless  the  circumstances  indi- 
cate some  cause  consistent  witn  due  care  on  defendant's  part.' 

7.  Other  negligeiices.'] — Evidence  of  other  specific  instances 
of  negligence,  on  the  part  of  defendant  or  the  servant  whose  mis- 
conduct is  alleged,  independent  of  the  negligence  in  question,  is 
not  competent,^because  raising  a  collateral  issue.  For  the  same 
reason,  if  the  disaster  is  attributed  to  a  defect  in  stmctnre,  evi« 
dence  of  other  disasters,  attributed  to  the  same  cause,  is  not  gen- 
erally competent ;  "^  and  when  admissible,  it  is  because  they  tend 
to  show  that  the  cause  was  a  dangerous  thing,*  or  that  defendant 


1  Wharton  on  Neg.  §  421 ;  dtinff  Soott  t.  London,  St.  Kath.  Docks,  8  H.  A  0. 
696 ;  Byrne  y.  Boadle,  2  Id.  722 ;  MnUen  v.  St.  John,  57  K.  T.  667,  and  other  cases ; 
and  see  Terry  t.  N.  Y.  Central  B.  B.  Co.  22  Barb.  674. 

*  Sedg.  on  Dam.  692. 

*  Lansiog  t.  Stone,  87  Barb.  16,  s.  o.  14  Abb.  Pr.  199. 

4  Shearm.  A  Red.  §  18.     Contra,  Sheldon  v.  Undson  R.  R.  R.  Co.  29  Barb.  226. 

*  In  illustration  of  this  principle,  compare,  as  to  BH^g  found  dead  on  defendants 
premises,  Lehman  v.  City  of  Brooklyn,  29  Barb.  284 ;  Cnrran  v.  Warren  M%.  Co.  86 
N.  T.  163.  8.  c.  8  Abb.  Pr.  N.  8.  240;  84  How.  Pr.  260;  or  on  the  crossing  of  their 
road,  Lyndsay  t.  Conn.  Ac.  R.  R.  Co.  27  Yt  648 ;  Johnson  t.  Hudson  River  R.  R.  Co. 
20  N.  Y.  66 ;  6  Duer.  688;  Waldron  v.  Rensselaer  &  Saratoga  R.  R.  Co.  8  Barb.  890. 
Bfasiinff.  Ulrich  v.  McCabe,  1  Hilt,  261;  Tremain  v.  Cohoes  Co.  2  N.  Y.  168.  Er. 
plosion.  McMahon  y.  Davidson,  12  Minn.  867,  871;  Losee  v.  Buchanan,  61  N.  Y.  476, 
rev'g  61  Bnrb.  86;  Marshall  v.  Welwood,  9  Vroom.  N.  J.  889,  s.  o.  20  Am.  R.  3r4; 
Illinois  Cent.  R.  R.  Co.  t.  Phillips,  49  IIL  234,  239.  FaUififf  bodUa,  MuUer  y.  St. 
John,  67  N.  Y.  667;  Wel&re  v.  London  A  Brighton  Ry.  Co.  L.  B.  4  Q.  B.  698; 
Kearney  v.  London,  Brighton,  Ac.  Ry.  Co.  L.  R.  6  Q.  B.  411 ;  L.  K.  6  Q.  B.  769; 
('lare  t.  Nat.  City  Bank,  1  Sweeny,  689;  Weitner  y.  Delaware  is  Hudson  Cunal  Co.  4 
Robt.  284;  Kendall  y.  City  of  Boston,  118  Mass.  284,  s.  c.  19  Am.  R.446 ;  Byrne  y. 
Boadle,  2  II.  ^  C.  722;  Scott  y.  London,  St  Kath.  Docks  Co.  8  Id.  696;  Jager  v. 
Adams,  123  Mass.  26.  Hre.  Lansinfi^  y.  Stone,  87  Barb.  16.  0<u  ctcapitiff.  Shearm. 
A  Red.  on  Neg.  §  840;  Lannen  y.  Albany  Gas  L.  Co.  44  N.  Y.  469,  46  Barb.  264; 
Parry  v.  Smith,  41  L.  T.  B.  N.  S.  98. 

*  First  Nat.  Bank  of  Lyons  y.  Ocean  Nat.  Bank,  60  N.  Y.  278,  296 ;  Warner  v, 
N.  Y.  Central  R.  R.  Co.  44  N.  Y.  466,  rev'g  46  Barb.  299;  Robinson  v.  Fitchburgh, 
Ac.  R.  R.  Co.  7  Gray  (Mass.),  92,  95.  Passenger  thrown  from  Iiorse  car  by  driver's 
suddenly  stopping.  Masruire  y.  Middlesex  R.  R.  Co.  116  Mass.  239;  Mis.**.  C.  K.  R. 
Co.  y.  Miller,  40  miss.  46,  47.  But  it  may  be  admissible  in  rebuttal  of  defendant's 
evidence  of  general  care  (Detroit,  Ac.  R.  R.  Co.  y.  Van  Steinburgfa,  17  Mich,  99, 
111),  or  to  repd  an  inference  of  accident  (1  Whart.  £v.  47,  g  88). 

^  Sherman  v.  Kortright,  62  Barb.  267;  Jacques  v.  Bridgeport,  Ac  R.  R.  Co.  41 
Conn.  61 ;  and  see  Bailey  v.  Trumbull,  81  Conn.  681. 

*  As,  for  instance,  that  it  commonly  frightened  other  horses  than  plaintiff' a 
Honso  v.  Metcalf,  27  Conn.  681,  686;  Hill  v.  Portland,  <fec.  R.  R.  Co.  66  Me.  48S; 
448;  Darling  y.  Westmoreland,  62  N.  II  401.  The  competency  of  such  evidence  has 
been  much  contested.  Compare  Collins  v.  Dorchester.  6  Cu^h.  896.  It  would  cer- 
tainly bo  competent  to  prove  by  an  export,  that  at  a  time  either  before  or  after  the 
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had  notice  of  its  existence,^  or  provinff  a  freqnency  of  occurrence 
which  repels  all  inference  of  accident/  Evidence  of  disaster  at 
another  time,  or  another  similar  place,  if  adduced,  is  not  compe- 
tent for  the  purpose  of  proving  dangerousncss,  unless  it  shows 
that  all  material  conditions  were  the  same.' 

8.  Time  of  existence  ofdrfecf] — ^Evidence  of  the  existence  of 
the  defect  to  which  plaintifi  attributes  the  disaster,  is  not  con- 
fined to  the  Very  time  of  the  disaster,*  but  the  limit  of  time  de-] 
pends  on  the  nature  of  the  structure  and  of  the  defect.^  If  one 
party,  without  objection,  ^ives  evidence  overstepping  these  limits, 
the  other  may  rebut  by  similar,  but  not  greater  liberty." 

9.  Other  defects.'] — The  mere  existence  of  defects  in  a  struc- 
ture at  other  places  than  that  where  the  casualty  occurred, — as, 
for  instance,  a  defect  in  track  half  a  mile  away  from  the  scene  of 
a  railway  wreck, — is  not  evidence  that  a  similar  defect  existed  at 
the  place  of  the  casualty,  and  caused  it.'' 

10.  Incompetency!] — Evidence  of  negligence  having  been 
given,  the  incompetency  or  unskillfulness  of  the  actor  may  be 
proved.' 

11.  Beputation^ — Evidence  of  general  reputation  for  negli- 
gence is  inadmissible  to  prove  negligence  upon  a  particular  occa- 


sion.' 


12.  Intemperance.] — Intoxication  is  competent,  but  not  con- 
clusive ^' evidence  of  negligence,"    Evidence  of  the  intemperate 


disaster,  when  tlie  defect  which  is  alleged  to  have  caused  it,  was  in  no  worse  state 
than  at  the  time  of  the  disaster,  lie  examined  and  experimented  with  it.  and  fonnd  it 
capable  of  producing:  the  like  disaster ;  hence  there  seems  no  reason  for  exclnding 
ordinary  experience  when  offered  within  the  same  limits  and  for  Uie  same  purpose. 
i^Qch  evidence  is  sometimes  admissible  merely  to  show  what  called  the  attention  of 
witn3?»s  to  the  defect    Tomlinson  y.  Town  of  Derby,  43  Conn.  662. 

»  Mobile,  Ac.  R.  R.  Co.  v.  Ashcraft,  48  Ala.  N.  S.  16 ;  1  Whart.  Ey.  50,  §  41. 

s  t*  There  is  no  better  evidence  of  n^^li^ence  than  the  frequency  of  ttie  accidents." 
Mobile,  4&c.  R.  R.  Co.  y.  Ashcrafr.,  49  Ala.  N.  S.  805. 

»  See  FiJlo  v.  Jones,  2  Abb.  Ct.  App.  I>ec  121 ;  Haynes  v.  Burlington,  88  Vt. 
$50,  863.     Compare  Kent  y.  Lincoln,  82  Vt  691,  597. 

^  Compare  Kline  y.  Queen's  Ins.  Co.  69  K.  Y.  614,  affi'g  7  Hun,  267 ;  Hutchins  >n 
y.  Methuen,  1  Allen,  83. 

*  Tims,  evidence  of  ice  on  the  sidewalk  must  be  confined  within  a  brief  period, 
for  its  formation  and  removal  are  quick ;  but  evidence  of  a  flaw  in  a  boiler  plate  may 
relate  to  the  original  making  of  the  boiler,  thouffh  at  a  remote  time. 

*  For  illustrations  of  this  rule,  see  Walker  v.  Westfield,  89  Vt  246 ;  Baird  y.  Daly, 
68  N.  T.  647;  Jacques  y.  Bridgeport  Horse  R.  R.  Co.  41  Conn.  61. 

^  It  would  be  otherwis3  if  the  defect  proved  was  shown  to  be  the  result  of  a  cause 
presumably  operating  at  the  place  of  casualty  also.  Reed  y.  N.  Y.  Central  R.  R.  Co. 
46  N.  Y.  674,  overruling  66  Barb.  498.  Contra,  Murphy  y.The  Sama,  66  Barb.  126; 
and  SCO  Cox  y.  Westchester  Turnpike  Co.  83  Barb.  414. 

*  Bigley  v.  Williams,  80  Penn.  St  107, 115 ;  Penn.  R.  R.  Co.  y.  Brooks,  57  Id.  389, 
843;  McKinney  y.  Neil,  1  McLean,  640. 

*  Jacobs  y.  Duke,  1  E.  D.  Smivh,  271 ;  Baldwin  «.  Western  Railroad,  4  Gray,  833; 
Hays  y.  Millar,  77  Penn.  St  283,  a.  c.  18  Am.  R.  446. 

^"^  Stuart  y.  Machiasport,  48  Me.  477 ;  Baker  y.  Portland,  68  Id.  199,  s.  c.  4  Am. 
R.  274. 

'>  Wynn  y.  Allard,  6  Watte  <k  S.  (Pena)  624. 
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habits  of  the  Berrant,  whose  negligence  caused  the  injcry,  and 
that  defendants  were  aware  of  such  habits,  is  admissible  for  the 
purpose  of  making  a  case  for  exemplary  damages.^ 

13.  Opinions  of  witnesses.'] — On  a  subject  proper  for  an  ex- 
pert's testimony,* — such  as  a  question  of  navigation  or  seaman- 
ship,' or  the  management  of  steain,^  and  of  railroad  trains,^  the 
construction  of  railroad  cars,"  and  tracks,'  and  of  bridges,®  the  fast- 
ening of  vessels,  &q? — a  witness,  shown  to  be  an  expert,  may  state 
his  opinion.  It  is  competent,  thus,  to  prove  what  wouldf  have 
been  the  proper  construction^  and  mode  of  operation ;"  the  effect 
of  a  particular  thing  therein  ;*'  what  is  or  what  is  not  prudent  j** 
whetner  a  pereon  oi  competent  skill  would  have  done  what  the 
witness  testifies  was  done,  or  what  is  hypothetically  put ;"  and 
whether  the  casualty  could  have  been  avoided  by  proper  care." 
It  is  objectionable  to  ask  whether  the  person  was  negligent,**  or 
whether  he  omitted  anything  that  ought  to  have  been  done ; "  but 
if  the  point  is  a  proper  subject  of  opinion,  and  the  question  is 
properly  framed,  it  is  no  objection  tnat  it  involves  the  question 
to  be  decided  by  the  jurv.*'  An  unskilled  witness  cannot  testify 
whether  anything  could  have  been  done  to  prevent  the  casualty.^* 

In  a  matter  not  requiring  special  skill  or  experience, — such  as 
the  necessity  of  gate  and  signals  at  an  open  drawbridge,^  the 
management  of  fire,^  and  the  like, — opinion  evidence  is  not  gen- 
erally admissible.    In  such  cases  it  is  not  competent  to  ask  a 


»  a^horn  V.  N.  T.  CeDtral  A  Hudton  River  R.  R.  Co.  66  N.  Y.  44. 

*  S?e  page  810  of  this  vol 

*  The  City  of  Washingtou,  92  U.  S.  (2  Otto),  39 ;  Transportation  Co.  y.  Hope,  95 

Id.  297. 

*  The  contrary  held  of  the  necessity  of  a  spark  arrester.    Teall  y.  Barton,  40 

Barb.  187. 

»  Cincinnati,  Ac.  R.  R.  Co.  y.  Smith,  22  Ohio  St  277.  s.  o.  10  Am.  R.  729;  Mott 
▼.  Hudson  River  K.  R.  Co.  8  Bosiv^  846.  But  compare  Keller  y.  N  Y.  Ccntrul  R.  R. 
Co.  2  Abb.  Ct.  App.  Deo.  480. 

*  Baldwin  y.  Chicaco,  Ac.  R.  R.  Co.  8  Cent  L.  J.  497.  The  contrary  held  of  the 
construction  of  cattle  bars.    Enright  y.  San  Francisco,  <frc.  R.  R.  Co.  88  Cal  230,  286. 

'  Carpenter  y.  Central  Park,  Ac  R.  R.  Co.  11  Abb.  Pr.  N.  fcf.  416. 
«  Conrad  v.  Villiige  of  Ithaca.  16  N.  Y.  173. 

*  Moore  y.  Westervelt,  27  N.  Y.  284,  affi'i?  9  Bosw.  658. 

i<*  Conrad  y.  Village  of  Ithaca  (ab(iye) ;  Baldwin  y.  Chicago,  Ac.  R.  R.  Co.  (aboye). 

"  Baldwin  y.  Chicago,  Ac.  R.  R.  Co.  (aboye). 

"Id. 

"  Transportation  Co.  y.  Hope,  96  U.  S.  (6  Otto),  297 ;  Delaware,  Ac.  Steam  Tow- 
boat  Co.  y.  Starrs,  69  Penn.  St.  86. 

"  Malton  y.  Nesbit.  1  Carr.  A  P.  70. 

"  Fenwick  y.  Bell,  1  Carr.  A  K.  812;  BeUefontaine,  Ac.  R.  R,  Co.  y.  Ballej,  11 
Ohio  St.  888. 

"  Crofut  y.  Brooklyn  Ferry  Co.  86  Barb.  201.  ^ 

"  Carpenter  y.  Eastern  Transp.  Line.  N.  Y.  Ct.  App.  17  Alb.  L.  J.  No.  9. 

M  Transportotlon  Line  y,  Hope.  96  U.  S.  (5  Otto),  297. 

"  Haggerty  v.  Brooklyn.  Ac.  R.  R.  Co.  61  N.  Y.  624, 

»  Nowell  y.  Wright,  8  Allen,  166.  170. 

>*  Teall  y.  Barton,  40  Barb.  187 ;  Froser  y.  Tnpper,  29  Yt.  409. 
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witness  whether  the  casnalty  would  or  would  not  have  occurred 
had  a  specified  circumstance  been  different.^ 

Facts  discernible  by  iudgment  or  estimate,  but  not  requiring 
special  knowledge  or  skill,  are  not  regarded  as  matters  of  opinion 
within  these  rules.  Hence  any  person  of  ordinary  knowledge 
and  experience  may  testify  to  his  judgment  of  the  speed  of  a 
train  or  vehicle,*  or  whether  a  perifbn  looked  sick  or  well,'  and 
the  like. 

14.  Declarations  and  admissions  generally.']— ^fhoiTe  evi- 
dence of  a  declaration  is  admissible,  a  witness  who  was  present 
may  be  allowed  to  state  what  he  heard  said,  leaving  it  to  otiiers 
to  identify  the  declarant ;  but  the  fairer  course  is  to  require  that 
identification,  if  necessary  at  all,  be  riven  first/ 

The  rules  as  to  competency  of  declarations,  which  are  below 
stated,  are  to  be  taken  with  this  qualification, — that  declarations 
not  competent  on  these  grounds  are  often  admissible  for  other 
purposes,  such  as  to  charge  defendant  with  notice,^  if  indepen- 
dent evidence  of  the  existence  of  the  fact  declared  has  been 
given  ;*  or  as  a  circumstance  which  fixed  the  fact  on  the  witness's 
memory  ;^  and,  in  some  cases,  a  written  statement  may  be  admis- 
sible as  an  original  memorandum  auxiliary  to  the  testimony  of 
the  writer,  or  in  lieu  of  it  after  his  death.* 

15.  Plaintiff'* s  declarations^ — ^Declarations  made  by  the  in- 
jured person,  though  the  plaintifiE  himself,  at  the  time  of  his 
suffering  the  disaster,  and  growing  out  of  it,  or  out  of  its  imme- 
diate causes,  and  calculatea  to  explain  the  character,  naturo  or 

Duality  of  the  facts  constituting  the  occurrence  and  its  effects  on 
im,  are  competent,  even  in  his  own  favor,*  if  part  of  the  res 
gestas}^  A  declaration,  which  is  not  admissible  under  this  rule,  is 
not  rendered  admissible  by  the  circumstance  that  it  was  a  dying 
declaration." 

16.  Defendamfs  admissions^  declarations^  and  conduct.] — The 
admissions  and  declarations  of  a  defendant  are  admissible  Hgainst 
himself,^  and  so  is  the  fact  that  he  referred  a  question  of  fact  to  V^ 

»  Crane  v.  NoHhfield,  88  Vt  124;  Weaver  v.  Alabama,  Ac.  Co.  85  Ala.  176, 183 ; 
Otia  V.  Thorn,  28  Id.  469 ;  Ungep  v.  Forty-second  St.  R.  Jt.  Co.  6  Robt.  237 

«  Salter  v.  Utica  <k  Black  River  R.  R.  Co.  60  N.  Y.  631 ;  Detroit,  Ac.  R.  R.  Co. 
T.  Van  Steinburgh,  17  M'.ch.  99, 106. 

«  Iliffbie  V.  Guardian  Mat.  Life  Ins.  Co.  68  N.  Y.  608.  66  Barb.  462. 

*  Indianapolis,  P.  A  C.  R.  Co.  v.  Anthony,  48  Ind.  188, 191. 

*  Parker  v.  Boston,  Ac.  Steamboat  Co.  109  Mass.  449. 

*  Hadencamp  v.  Second  Ave.  R.  U.  Co.  1  Sweeny,  490. 

■»  Detroit,  Ac.  R.  R.  Co.  v.  Van  Steinbnrgb.  17  Mich.  99, 107. 

*  See  Downs  v.  N.  Y.  Central  R.  R.  Co.  47  K.  Y.  88,  and  pages  819-822  of  thia 
▼oL 

*  Frink  v.  Coe,  4  Greene  (Iowa),  666.    In  favor  of  admitting  declarations  snbse- 

g Dent  to  the  act,  see  Commonwealth  v.  MTike.  8  Cnsh.  (Mas$>.)  181;  Harrimun  v. 
towe,  67  Mo.  98.     Contra,  Cleveland,  Ac.  R.  R.  Co.  v.  Mara,  26  Ohio  St.  186. 
^  Brownell  v.  Pacific  R.  R.  Co.  47  Mo.  239,  244 ;  see  paragraph  17. 
"  Marshall  v.  C.  A.  G.  E.  R.  R.  Co.  48  III.  476. 
'^De  Bcnedetti  t.  Maachin,  1  Hilt.  213.    And,  equally,  condact  indicating  a  eott* 


688  ACTIOKS  FOR  NEGLIGENCK 

a  third  person,  together  with  such  person's  answer.*  Bnt  such 
evidence  is  not  conclasive  against  the  defendant ;'  nor  is  it  com- 
petent against  a  co-defendant,'  except  when  made  so  by  being 
part  of  tne  tc%  gestm^  or  when  some  connection  between  the  de- 
fendants is  shown  to  justify  one  in  speaking  for  the  other/ 

An  admission  of  having  been  in  fault  is  cogent  evidence ;  but 
an  admission  of  having  caused  the  casualty  is  not  necessarily  an 
admission  of  having  been  in  fault.' 

17.  Admissions  and  declarations  of  servants^  k&c,"] — The  dec- 
larations of  defendant's  servants^  and  equally  those  of  plaintiff's 
servants''  are  competent  in  favor  of  either  party,  if  part  of  the  res 
ffestcBy  or  if  within  the  scope  of  agency  for  the  party  against  whom 
they  are  oflEered.  The  two  main  rules,  allowing  and  limiting  such 
evidence  on  these  grounds,  have  been  already  stated.®  In  iUustra- 
tion  of  the  rule  of  the  res  gestm^  it  will  suffice  to  say  that  declara- 
tions of  a  railroad  engineer  or  steamboat  captain,  made  while  run- 
ning recklessly,  and  cnaracterizing  the  act,*  are  competent  against 
the  employer,  in  an  action  for  an  injury  caused  by  that  reckless- 
ness ;  but  such  declarations  or  admissions,  made  after  the  heat 
of  the  emergency  had  passed,  and  other  acts  had  intervened,^* — as, 
for  instance,  on  arriving  at  the  next  station,  after  the  casualty ;  ^ 


sciotisncss  of  liability.  BanfieM  v.  Wbipplo,  10  Atlen,  27,  SI .  The  conduct  of  defend- 
ant  or  his  eerTaut,  immediately  on  the  happeoing  of  the  casualty,  in  staying  or  fleeing, 
is  competent  as  tending  to  show  animus.  Barker  v.  Savaj^e,  1  Sweeny.  288,  291. 
Evidence  of  subseque  .t  precautions  against  a  recurrence  of  the  disastiT  is  admitted 
in  Pennsylvania  (Penn.  R.  R.  Co.  v.  Henderson,  M  Pa.  St  815 ;  Westchester  II.  R.  v. 
McElure,  67  Penn.  St  811 ;  McKeo  v.  Bldwell,  74  Penn.  St  218,  226) ;  but  n..t  in 
New  York  (Doup:an  v.  Champlain  Transp.  Co.  66  N.  Y.  1,  affi'g  6  Lans.  480;  Salters 
T.  Delaware  <fc  Hudson  Canal  Co.  8  Hun,  838 ;  Payne  v.  Troy  A  Boston  R.  R.  1  o.  9 
Hun,  526.  Contra,  Wosf^Edl  v.  Erie  Ry.  Co.  5  Pun,  76 ;  Baldwin  v.  N.  Y.  ib  Hnrlem 
Nay.  Co.  4  Daly,  814.  And  see  Bcvier  T.  Delaware  <k  Hudson  Canal  Co.  13  Hun, 
254,  256 ;  Bairl  v.  Daly,  68  N.  Y.  647).  The  true  principle  is  thot  subsequent  pre- 
cautions may  admit  inadequacy  but  not  fault.  The  defendant's  priva'e  reprimand 
and  dismissal  cf  the  servatit  at  fault,  held  not  competent  a3  an  admission  of  his  neg* 
ligence.  Betts  v.  Farmers'  Loan,  (t:c.  Co.  21  Wis.  80,  86. 
'  Svbray  v.  White,  1  M.  A  W.  435 ;  Rose.  N.  P.  78. 

•  Id. ;  Sutherland  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  41  Super.  Ct  (J.  <fe  S.)  17. 
«  Daniels  v.  Poit<  r,  1  M.  <b  M.  601. 

^  Compare  chapter  YII  of  this  vol.,  and  Rengan  y.  Grim,  14  Penn.  St  60S. 

•  Lansing  v.  Stone,  87  Barb.  16,  a.  c.  14  Abb.  Pr.  199. 
«  See,  for  instance,  Reed  y.  Dick,  8  Watts  (Pa.),  479. 

^  See,  for  instance,  Toledo,  dec.  R.  R.  Co.  y.  Goddard,  26  Ind.  186, 190. 

*  Pat^e  44  of  this  yoL 

*  Gerke  y.  Cal.  Steam  Nay.  Co.  9  Cal.  261,  266 ;  R.  R.  Co.  y.  Messino,  1  Sneed 
(Tenn.),  220,  227. 

^^  The  principle  applied  by  those  courts  that  arlmlt  such  declarations  mos^t  freely, 
ia  to  receive  those  which  are  obyionsly  elicited  by  the  casunlty,  though  not  literally 
simultaneous  with  it,  if  they  follow  in  close  connection  and  before  <ither  acts  inter- 
vene, so  as  to  be  apparently  the  spontaneous  expression  of  the  natural  consciousness 
while  still  under  the  heat  of  the  emergency.  Compare  Ins.  Co.  y.  Hosely,  8  Wall.  897; 
approved  in  9  Id.  408,  and  cases  cited.  The  New  York  courts  exclude  surh  declara- 
tions, unless  it  affirmatively  appears  that  they  were  made  at  tlie  time  of  the  injury. 
Whitnker  v.  Blh  Avenue  R.  \l.  Co.  61  N.  Y.  296,  rev'g  Whitaker  v.  8th  Avenue  R.  ft. 
Co.  6  Hobt  650  ;  Luby  v.  Hudson  R.  R.  Co.  17  N.  Y.  181. 

"  Sims  V.  Macon,  dec.  R.  R.  Co.  28  Geo.  94;  Bellefontaine  Ry.  Co,  T.  Hunter,  88 
Ind.  835«  8.  c.  6  Am.  R.  2ul. 
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or  on  a  later  day  thongli  while  contmning  the  voyage ;  ^  or  on 
being  arrested  wnen  leaving  the  spot,' — ^are  not  competent. 

Declarations  made  before  or  after  the  casualty  inay  be  made 
admissible  by  .showing  that  the  declarant  was  acting  in  the  scope 
of  his  employment  at  the  time,  in  a  matter  involved  in  the  duty 
or  care  required  of  defendant,  and  default  in  which  caused  the 
disaster,'  or  aggravated  the  wrong/  If  it  be  shown  that  the 
declarant  spoke  in  response  to  timely  inquiries  addressed  to  him, 
and  relating  to  matters  under  his  charge,  in  respect  to  which  he 
was  authorized,  in  the  usual  course  of  business,  to  give  informa- 
tion,* this  principle  suffices  to  admit  the  declaration  of  the  agent, 
and  hence  narratives  of  past  facts  are  not  necessarily  excluded, 
as  they  are  where  only  the  rule  of  res  gestcB  is  invoked. 

18.  —  of  third  person  injured.'] — ^Where  the  beneficial  as 
well  as  legal  right  of  action  is  in  another  than  the  injured 
person, — as  where  a  parent  sues  for  injuries  to  his  minor  child, 
— the  admissions  ot  the  latter  are  not  Competent  against  the 
plaintiff,*  unless  as  part  of  the  res  geatcBy  or  brought  home  to 
plaintiff  by  independent  evidence. 

19.  Strangers.] — The  declarations  of  any  persons  present, 
made  in  the  heat  of  the  emergency,  and  forming  part  of  the 
incident  and  illustrating  the  nature,  cause  or  extent  of  the 
wrong,  may  be  proved  as  part  of  the  res  gestm? 

20.  Violation  of  Statute,] — Although  the  fact  that  an  act 
required  by  statute  was  omitted,  or  that  an  act  done  was  a  viola- 
tion of  a  statute,  does  not  alone  necessarily  sustain  an  action 
against  the  offender  for  negligence,'  nor  necessarily  bar  an  action 
by  him  for  negligence  injurious  to  him  while  offending ;  •  yet  it  is 
relevant  as  evidence  on  the  question  of  negligence  in  the  act ; 
and  if  the  statute  regulated  the  manner  for  purposes  of  safety, 
and  the  injury  resulted  from  the  disregard  of  such  regulations, 


>  PacVet  Co.  v.  aoneh,  20  Wall  62S. 

*  Whitaker  y.  Eighth  Aye.  R.  R.  Co.  (above). 

'  Thus  declarations  of  thoee  engaged  in  ooQBimction  may  be  competent  if  the 
cause  of  disaster  was  a  defect  in  that  const  motion.  Brehm  y.  Great  Western  R. 
R.  Co.  84  Barb.  226 ;  Peyton  T.  Ooyemors  of  Bt.  Thomas  Hospital,  Z  VL  A  Ry. 
625  n. ;  Matteson  v.  N.  Y.  Central  R.  li.  Co.  62  Barb.  864. 

^  For  instance,  Uie  master's  refusal  to  allow  the  injnred  passenger  assistance,  after 
the  casualty.  Hall  y.  Steamboat  Co.  18  Conn.  819,  824.  Otherwlso  if  the  conduct 
of  the  declarant  is  not  implicated  in  the  fault.  Maury  y.  Talooadge,  2  McLean, 
167 ;  Mobile  A  M.  R.  R.  Co.  y.  Aahcrafl»  48  Ala.  15. 

*  See  page  44  of  this  yol. 

*  Ohio,  Ac.  R.  R.  Co.  y.  Hammersley,  28  Ind.  871. 

V  Norwich  Transp.  Co.  y.  Flint,  18  Wall.  8 ;  7  Blatchf.  686.  Under  these  rules  a 
newspaper  account  (Downs  y.  K.  Y.  Central  R.  R.  Co.  47  N.  Y.  83),  or  a  passengers' 
card  of  exoneration  (Macon,  Ac  R.  R.  Co.  y.  Johnson,  88  Geo.  409,  436),  are  not 
competent  As  to  proying  outcries,  compare  1  Whait.  £y.  46,  §  86 ;  Messner  y. 
Ftople,  45  K.  Y.  1. 

*  Smith  y.  Lockwood,  18  Barb.  209,  217 ;  Yan  Hook  y.  Whitlock.  2  Ed.  Ch.  804. 

*  Hoffman  y.  Union  Ferry  Ca  68  N.  Y.  890 ;  Baker  y.  Portland,  68  Me.  199,  a.  a 
4  Am.  R,  274. 
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this  is  BTifficient  prima  facie  evidence  of  negligence.*  Bnt,  on 
the  other  hand,  compliance  with  the  etatnte  is  not  nsnally  con- 
clnsive  evidence  of  duo  care.' 

21.  —  of  municipal  07*dinance,'] — ^Violation  of  a  mnnicipal 
ordinance  regulating  the  manner  of  the  act,  is  relevant  on  the 
question  of  negligence.' 

22.  Usage.'] —  Plaintiff  may  show  the  general  course  and 
usage  of  the  ousiness,  so  far  as  necessary  for  the  purpose  of 
showing  what  ought  to  have  been  done  in  conducting  the 
transaction  in  which  defendant  is  alleged  to  have  been  neg- 
ligent.* Where  the  measure  of  defendant's  duty  is  ordinary 
care,  the  manner  in  which  other  persons  in  the  same  general 
business  are  accustomed  to  do,  is  competent."  Otherwise  where 
the  duty  is  not  to  be  thus  measured.*    In  neither  case  is  the  de- 

>'     fendant  s  own  usage  competent  in  his  favor.' 

A  general  usage  may  be  proved  by  testimony  of  experts,  to 
decide  a  question  of  duty  not  governed  by  law.® 

23.  Ownership  of  the  ihina  causing  the  ivjury.'] — Ordinarily 
evidence  that  the  property,  mismanagement  of  which  caused  the 
injury,  was  owned  by  and  in  the  control  of  defendant,  is  prima 
fade  evidence  that  the  negligence  was  imputable  to  him.*  To 
make  a  municipal  corporation  liable  for  the  unsafe  condition  of 
public  property,  its  custody  and  control  of  the  property  must  be 
shown.^® 

Ownership  ^  and  possession  "*  may  each  be  proved  by  direct 
testimony  of  a  witness  to  the  fact,  subject  of  course  to  cross-ex- 
amination.    Evidence  of  acts  of  ownership,  such  as  applying  for 

>  Cordell  v.  N.  Y.  Central  R.  R.  Co.  64  N.  Y.  685,  rev'g  6  Han,  461.  See  also 
Wooster  v.  Canal  Bridge  Co.  16  Pick.  641,  644;  Shearm.  &  Red.  Negl.  §  484. 

«  Caldwell  v.  N.  J.  Bteamb.  Co.  47  N.  Y.  282,  affi'g  66  Barb.  426.  Compare 
Doward  v.  Lindsay,  L.  R.  5  P.  C.  888,  a.  c.  8  Monk's  Eop.  261. 

«  McGrath  v.  N.  Y.  Centrnl  &  11.  R.  R.  R.  Co.  68  N.  Y.  622;  Beisigel  v.  N.  Y. 
Central,  14  Abb.  Pr.  N.  8.  29 ;  .letter  v.  New  York  <&  Harltm  R.  R.  Co.  2  Abb. 
Ct  App.  Dec.  468;  Phila.  &  Reading  R.  R.  Co.  v.  Krvin,  Supreme  Ct  Pa. 
March,  1879,  iieporter,  168. 

•  Brown  v.  liitchcock,  28  Vt.  462. 
•Page  673  of  this  vol. 

•  As  in  esse  of  a  city's  liability  for  defective  highway  (City  of  Champaign  v. 
Patterson,  60  111.  61,  66);  or  bridge  (Bliss  v.  Wilbraham,  8  Allen,  664);  or  that  of  a 
railroad  company  to  guard  against  fires  from  sparks  (Grand  Trunk.  By.  v.  Ricbartl- 
Bon,  91  U.  8.  [1  Otto],  464,  469);  or  of  the  keeper  of  gunpowder  (Bradley  v. 
People,  66  Barb.  72).     Compare  Bacon  v.  Boston.  8  Ciish.  (Mass.)  174,  181. 

'  Gahagan  v.  Boston,  Ac.  R.  R.  Co.  1  Allen,  187 ;  Maury  v.Talmadge,  2  McLean, 
167. 

•  Barnard  v.  Kellogg.  10  Wall.  888 ;  The  City  of  Washington,  92  U.  S.  (2  Otto), 
81 ;  The  Clement,  2  Curt.  868,  869. 

•  Shearm.  <fr  R.  on  Negl.  §§  71, 72,  196 ;  reyiewing  conflicting  authorities.  Com- 
pare  Mullen  v.  St.  John,  67  N.  Y.  667 ;  English  v.  Brennan,  60  Id.  609. 

"Shearm.  A  R.  6  160 ;  Terry  v.  Mayor.  <kc.  of  New  York,  8  Bosw.  604 ;  and,  ac 
cording  to  some  autlioritips,  that  it  received  profit  or  advantage  from  it  as  prop^y. 
Hill  V.  City  of  Boston,  1 22  Mass.  844, 

»  De  Wolf  V.  Williams,  69  N.  Y.  622. 

"  Hardenbergh  v.  Crary,  60  Barb.  82 ;  Knapp  v.  Smith,  27  N.  Y.  277. 
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a  license,^  or  receiving  proceeds,'  is  competent.  A  sign-board  is 
competent,'  but  not  necessarily  sufficient.  Evidence  that  the 
thing  was  leased  to  a  third  person,  is  competent  in  defense.^ 

24.  Connection  of  cause  with  injury!] — PlaintifE  cannot  re- 
cover unless  he  proves  that  the  injury  was  caused  by  defendant. 
It  is  not  enough  to  prove  that  it  was  possibly,  or  even  probably, 
caused  by  him  ;  ^  nor  that  his  negligence  was  the  remote  cause  or 
mere  occasion.*  What  is  the  proximate  cause  is  ordinarily  a 
question  for  the  jjiry,  to  be  determined  upon  a  view  of  all  the 
circamstances.^  i?laintiff  is  not  bound  to  show  the  precise  cause. 
It  is  enough  if  he  shows  the  injury  to  be  attributable  to  one  or 
other  of  several  causes,  for  each  of  which  defendant  is  respon- 
sible.® 

Where  the  facts  suggest  several  hypotheses,  an  expert  may  be 
asked,  what  would  have  been  the  indications  on  one  or  another 
hypothesis  without  first  proving  it  to  be  the  true  one.* 

Evidence  of  the  true  source  of  injury  is  admissible  under  a 
general  denial.^* 

25.  Notice  of  defect:  Bequest'] — Notice  to  defendant  of  the 
defect  in  his  premises  which  caused  the  injury,  may  be  presumed 
from  its  existence  for  a  sufficient  lapse  oi  time  previously  ;  but 
such  pre-existence  will  not  be  presumed  without  evidence."  Ex- 
press notice  to  an  agent  or  servant,  whose  duty  it  was  to  attend 
to  or  to  report  on  the  defect,  is  enough.^ 

Under  an  allegation  of  request,  evidence  of  excuse  for  not 
making  request  is  not  competent." 

28.  The  delinqv-ent  an  agent  or  servant  of  defendant] — In  ad- 
dition to  what  has  been  said  in  the  previous  chapter,"  it  should  be 
observed  that  the  fact  that  the  delinquent  was,  at  the  time  of  the 
disaster,  in  charge  of  the  property  of  the  defendant  which  caused 


*  Commonwealth  t.  Gorman,  16  Gray,  AOl. 

*  Grier  y.  Sampson,  27  Pa.  St.  183,  192. 
»  Stables  v.  Ely,  1  Carr  A  P.  614. 

*  Kftstor  T.  Kewhofue,  4  £.  D.  Smith,  20 ;  Hart  ▼.  New  Orleans,  Ao.  Ck).  4  La. 
Ann.  2>1. 

*  Sheldon  y.  Hndaon  Riyer  R.  R.  Co.  29  Barb.  226;  Lehman  y.  City  of  Brooklyn, 
Id.  284.  ^  ^^ 

*  Fop  illnstrationa  see  Card  y.  City  of  Elsworth,  65  Me.  647,  a.  o.  20  Am.  R.  722 ; 
Kellosrg  y.  St.  Paul,  Ac.  R.  R.  Ca  94  U.  a  (4  Otto),  469 ;  Bm^ke  y.  LouisyiUe,  Ac 
R.  R.  Co.  7  Helsk.  (Tenn.)  451.  a.  o.  19  Am.  R.  61S;  Clark  y.  Chambers,  88  L.  T.  R. 
N.  8.  454.  Bat  it  is  not  necessary  that  the  nes^ligence  oompl^ned  of  be  the  sole 
cause  of  the  injury.    Pollett  y.  Lonsr,  66  N.  Y.  200. 

'  Kellog-5  y.  St  Paul,  Ac  R.  R.  Co.  (above). 

*  See,  for  instance,  Beyier  y.  Delaware  A  Hudson  Canal  Co.  18  Hun,  264.  267. 

*  Erickson  y.  Smith,  2  Abb.  Ct.  App.  Dec.  64. 

i«  Schaua  y.  Manhattan  Gas-light  Co.  14  Abb.  Pr.  N.  S.  871. 

"  Sherman  y.  Western  Transp.  Co.  62  Barb.  150. 

"  Conger  v.  Chicago,  Ac  R.  R.  24  Wis.  157,  s.  c  1  Am.  R.  164 ;  Parker  y.  Steam- 
boat  Co.  109  Mass.  449 ;  compare  Black  y.  Camden  A  Amboy  B.  R.  Co.  45  Barb.  40; 
Swords  y.  Edgar,  69  N.  Y.  28. 

**  Lyman  y.  Ederton.  29  Yt  806. 

'«  Pages  41, 480  and  680. 
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the  injury,  is  enfficient  evidence  to  go  to  the  jury  that  he  was 
defendant's  agent  or  servant,  and  that  the  property  was  in  use 
for  defendant's  benefit.^ 

If  the  delinquent  was  acting  within  the  scope  of  his  employ- 
ment,^ the  master  is  liable ;  and  is  not  exempt  simply  because 
the  servant  acted  maliciously.' 

27.  Contractor  or  servant.^ — ^Tn  determining  whether  a  person 
is  a  ''contractor''  or  not,  the  circumstance  that  he  always  serves 
the  same  person  affords  a  very  strong  presumption  that  he  has 
no  independent  occupation ;  but  this  presumption  is  not  conclu- 
sive.* The  fact  that  a  person  doing  work  is  subject  to  dismissal 
by  his  employer  at  any  moment,  is  a  circumstance  raising  a  pre- 
sumption that  he  is  a  servant  and  not  a  contractor,  but  not  con- 
clusive.* 

28.  Common  employment']— li  defendant  relies  on  the  fact 
that  plain tifiE  was  a  lellow  servant  of  the  delinquent,*  and  plaint- 
iffs case  only  shows  an  injury  received  through  defendant's  negli' 
gence,  the  defendant  has  the  burden  of  showing  that  the  relation 
of  master  and  servant  existed  between  them.''  If  that  relation  is 
shown  or  admitted,  the  servant  must  prove  that  the  risk  by  which 
he  was  injured  was  not  one  of  those  which  he  assumed.*  The 
presumption  that  the  servant  contracted  with  a  view  to  peril, 
cannot  arise  where  the  risk  is  not  within  the  contract  of  service, 
and  the  servant  had  no  reason  to  believe  he  would  have  to  en- 
counter it.* 

If  defect  of  machinery  is  proved,  there  must  be  evidence  im- 

*  Norria  ▼.  Eohler,  41  N.  Y.  42,  rev*g  1  Sweeny,  89,  and  see  Boniface  t>  Relyea,  6 
Abb.  ?r.  N.  S.  259.  8.  o.  6  Robt.  397 ;  ^venson  v.  Atlantic  Mail  Steaauship  Co.  67  N. 
y.  108,  affi'g  83  Super,  a.  (1  J.  A  S.)  277. 

*  A  stevedore's  foreman,  dissatisfied  with  acartman's  nnloadinff,  soalonsly  took  tbe 
cartroan's  place,  and,  in  throwing  a  package,  injured  plaintiff.  Iffeld  evidence  to  go 
to  the  jury  that  he  was  acting  for  the  stevedore.  Tbe  question  was,  did  he  act,  piT- 
haps  over-Eenlously,  in  his  employment,  or  did  he  act  for  a  pnrpoee  of  his  own  7 
Burns  v.  Poulson,  L.  R.  8  C.  P.  668,  s.  o.  6  Moak's  Eng.  261.  On  the  other  hand,  a 
master  was  held  liable  for  negligent  act  of  clerk  when  watching  for  thUf  (Courtney 
y.  Baker,  60  N.  Y.  1 ;  87  Super.  Ct  (6  J.  <fc  S.)  249);  but  not  liable  for  malicious  act 
in  shooting  a  trespasser.     Fraser  v.  Freeman,  43  N.  T.  666,  reVg  66  Barb.  284. 

A  driver  went  out  with  the  team  on.  an  errand  of  his  own,  and  returning  called 
for  some  of  his  master's  goods  on  the  way,  and  while  carrying  them  had  a  collision. 
J/e'd,  that  be  wa<»  not  acting  within  the  scope  of  his  employment  Rayner  y.  Mitch- 
ell, 26  Weekly  R.  638.  On  the  other  hand,  a  driver  took  a  load  of  coal  to  the  wrong 
house,  and  delivered  it  to  one  who  had  not  ordered  it  but  subsequently  paid  for  it ; 
and  the  driver  left  the  coal-hole  open.  Hdd,  that  he  was  acting  within  tao  scope  of 
his  employment.     Whitely  v.  Pepper,  36  L.  T.  R.  N.  S.  688. 

'  Mott  y.  Consumers  Ice  Co.  78  N.  T.  648,  and  cases  cited. 

^  Shearm.  <fe  Red.  g  76. 

» Id.  §  78. 

'  For  the  grounds  of  this  ezemptf on,  see  8  Am.  R.  146,  n ;  8  South.  L.  Rey.  N.  S. 
786.  2  Id.  108,  6  Id.  20<\  380 ;  Mullan  y.  Philadelphia,  Ac.  Mail  Steamship  Co.  78 
Penn.  St  26,  s.  o.  21*  Am.  R.  2,  and  caae9  cited;  Malone  T.  Hathaway,  64  N.  T.  0» 
12. 

'  Wharton  on  Neg.  %%  226,  243. 

«  Beaulieu  y.  R.  R.  48  Me.  291. 

*  Railroad  Company  y.  Fort,  17  Wall.  668. 


GENERAL  BULBSt  693 

pnting  or  impljing  cognizance  of  it  in  the  mftster,  nnleed  it  was  a 
defect  which  he  was  bound  to  know.*  The  burden  of  proving 
that  the  plaintiff  also  knew  of  the  defect  which  caased  the  injury, 
but  continued  his  service  notwithstanding,  restt}  upon  the  d^ibnd- 
ant.'  If  defendant  proves  this,  plaintiff  may  then  show  that  de-  I 
fendant  induced  him  to  continue  his  work  by  promising  to  rem- 
edy  the  defect.' 

29.  Negligent  employment  of  unjk  *tfrw«7i^.]— Where  a  servant 
in  common  employment  relies  on  negligence!  of  the  employers  in 
engaging  an  incompetent  fellow  servant,  the  negligence  may  bo 
proved  Dy  evidence  that  the  latter  was  an  unfit  person,  and  was 
Known  to  defendants,  or  generally  known  and  reputed,  to  be  such."* 
The  negligence  of  the  employee,  on  the  occasion  of  the  injury,  is 
not  by  itself  sufficient  evidence  to  charge  the  defendants  with  neg^ 
licence  in  appointing  or  retaining  the  employee ;'  but  the  evidence 
of  his  incompetency  may  show  circxunstances  which  raise  a  fair  in^ 
ference  that  they  were  negligent  in  selecting  him,  or  in  omitting 
ordinary  inquiries  as  to  his  aualifioations,  &c.*  For  the  purpose  of 
charging  the  defendants  witn  notice  of  the  incompetency,  it  may 
be  shown  that  the  servant  had  been  guilty  of  specific  acts  of  oare^ 
lessness,  unskillfulness  and  incompetency,  and  that  such  acts  were 
known  to  defendants  or  their  officers  prior  to  his  employment,  or 
that  he  had  been  retained  in  service  after  notice  of  such  acts.'' 
For,  when  character  is  the  subject  of  investigation,  specific  acts 
tend  to  exhibit  the  peculiar  quaUties  and  indicate  the  adaptation 
or*unfitness  for  a  particular  auty.'  One  single  act  of  negligence 
by  a  servant,  does  not  of  itseK  have  any  tendency  to  establish 
general  incompetency.* 

The  declarations  of  the  agent  for  hiring  and  discharging  ser- 
vants, made  to  the  plaintiff,  are  admissible  to  show  his  knowledgo 
of  the  unfitness  of  a  servant  whom  he  neglected  to  discharge,  if 
part  of  the  7'««^^9to;*'*  otherwise  not;"  except  for  the  purpose 

*  Wliarton  on  Ke^.  §  248 ;  Colnmbtu,  Chicago  <k  IndiAna  Central  Ry.  Co.  r 
Froesch,  68  III  645,  s.  o.  18  Am.  R.  578. 

*  Shesirm.  A  Red.  §  99.  Eridence  tbnt  he  knew  that  some  of  the  cars  were  not 
adeqnitely  provided,  la  enough,  although  be  did  not  notice  the  coodttion  of  the  par- 
ticular car  which  caused  the  accident.  Ladd  v.  New  Bedford  Bailroiui  Company,  119 
Mass.  412,  a.  a  20  Am.  R.  8S1. 

'  Shearm.  <b  Red.  §  99. 

«  GUman  v.  £.  R.  K.  Co.  10  Allen,  238,  &  p.  20  Mich.  105,  a.  a  4  Am.  R.  864 ; 
Cook  y.  Parham,  24  Ahi.  21,  83. 

*  Wharton  on  Nei,^  §  240;  Shearm.  h  Red.  on  Neg.  §  91. 

*  Shearm.  h  Red.  on  Neg.  &  91. 

'  Pittsburgh,  Fort  Wayne  i  Chioago  Ry.  Co.  t.  Ruby,  Si?  Ind.  294,  a.  o.  10  Am. 
B.  Ill,  and  coses  cited;  1  Whart  Ev.  68,  g  56.  Compare  Frnzier  y.  Pean.  R.  R.  Co. 
88Penn.  8t.  104,110. 

*  Paulecv.  N.  Y.  <fe  Harlem  R,  R.  Co.  59  N.  Y.  356,  a.  a  48  How.  Pr.  899,  affi'g, 
in  effect,  14  Abb.  Pr.  N.  8.  810,  a.  a  5  Laos.  436;  62  Barb.  623. . 

*  Leo  y.  Detroit  Bridge,  dc  62  Mo.  565 ;  Bauleo  y.  N.  Y.  A  Harlem  R.  R.  Co.  59 
N.  Y.  856. 

><>  Laniog  y.  N.  Y.  Central  R.  R.  Co.  49  N.  Y.  521,  affi^g,  in  effect,  2  Lana.  606. 
"  Huntington  R.  R.  y.  Decker^  8  Weekly  Kotea,  12a 
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36.  —  the  New  York  rw/^.^]— By  the  JNTew  York  nile>  it  do* 
pends  on  the  circumstances  of  each  case  whether  plaintiff  must  in- 
troduce afSrmative  evidence  that  he  was  not-chargeable  with  neg- 
li£rence.  If  his  own  case  indicates  his  presence  at  the  disaster,  or 
his  conduct,  or  that  of  his  servants,  in  it  or  in  the  occasion  of  it,*  it 
must  appear  that  he  exercised  such  care  and  vigilance  to  avoid 
danger,  as  prudent  persons  usuallj  exercise  in  view  of  the  danger 
in  question.  If  this  does  not  affirmatively  appear,  where  the  want 
of  it  contributed  to  the  casualty,'  he  must  be  nonsuited.  If  there 
is  any  evidence  tending  to  show  it  was  exercised,  the  question 
must  be  submitted  to  the  jury. 

Under  this  rule,  the  absence  of  contributory  negligence  may 
be  inferred  as  well  from  the  circumstances  of  the  case  as  from 
evidence  directly  establishing  the  fact.^  The  circumstances  may 
be  considered  in  connection  with  the  ordinary  habits,  conduct,  and 
motives  of  men,"  and  the  fact  that  when  last  seen,  plaintiff  was.pr(>- 
ceeding  in  view  of  the  peril  with  due  care,*  or  was  found  in  a  sit- 
uation indicating  the  exercise  of  such  care,''  will  sustain  a  finding ; 
and  the  jury  may  consider  also  the  inference  of  care  arising  from 
the  instinct  of  self-preservation,®  although  this  is  not  alone  enough. 

On  the  othei  hand,  the  circumstances  of  the  disaster,®  or  the 
character  of  defendant's  delinquency  itself,*®  may  be  such  as  to 

SYOve^  prima  facie^  the  whole  issue,  without  any  independent  evi- 
ence  to  indicate  the  conduct  of  plaintiff  or  his  servants.** 

»■■■■        ■         ■  — — ^^»  »     »  ■  ■  I  ■  ■■■■■■■  ^^— — ^M^^^— ^W^ 

'  ObserviDff  the  diBtmction  stated  in  the  text,  I  understand  the  New  York 
mle  to  be  soostantially  applied  in  ConneeHetii  (oompare  Park  v.  O'Brien,  23  Coon. 
889,  S4  5 — where  plaiDtiif  suing  for  a  collision,  in  driving  on  the  highway,  was 
held  bound  to  negative  contributory  ue^ligeoce — with  Bell  v.  Smith,  89  Id.  211 — 
where  plaintifT,  whose  vessel  was  at  anchor,  was  held  to  have  made  a  prima  facie 
case  by  proving  that  defendant's  vessel  in  attempting  to  pass  collided,  and  that  the 
burden  was  on  defendant  to  show  contributory  negiiffence);  and  in  Vermont  (com- 
pare Trow  V.  Vt.  Central  R.  K.  Co.  24  Vt.  487;  Hill  v.  ifew  Uaveo,  87  Id.  501; 
Walker  v.  Westfield,  89  Id.  246). 

'  As,  for  instance,  where  tho  injury  was  by  a  railnvid  train  at  a  highway  cross- 
ing; or  in  stepping  over  skids  on  which  merchandise  was  being  moved  across  the 
sidewalk ;  or  a  carriage  collision  when  driving  on  thd  highway.  See  18  Alb.  L.  J« 
pp.  144, 164,  184,  where  the  New  York  cases  are  collected. 

>  Ilaley  v.  Earle.  80  N.  T.  208.  To  have  thi:«  effect,  plaintiff's  negligence  must 
have  been  a  proximate,  not  merely  a  remote  cause  of  the  injury.  Austin  v.  N.  J. 
Steamboat  Co.  48  N.  Y.  82.  Compare  Lewis  v.  Baltimore  ik.Ohio  B.  B.  Co.  38  Md. 
688.  a.  c.  17  Am.  R.  621. 

«  Cases  above  cited.  Button  v.  Hudson  River  R.  K  Oo.  IS  N.  Y.  243 ;  Johnson 
▼.  Hudson  R.  R.  R.  Co.  20  Id.  66;  nffi'g,  6  Duer,  688. 

*  Jobnson  v.  Hudson  H.  R.  K.  Co.  (above). 

*  Oreenleaf  V.  III.  Cent.  R.  R.  Co.  29  Iowa,  14,  s.  o.  4  Am.  R.  181. 
^  Johnson  v.  Hudson  R.  H.  R.  Co.  (above). 

»  Morrison  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.  68  N.  Y.  648,  affi'g  4  Hnn,  424; 
and  see  Greenleaf  v.  Ill  Cent.  R.  R.  Co.  29  Iowa,  14,  s.  c.  4  Am.  R.  181, 193. 

*  As,  for  instance,  if  the  owner  of  lumber  sues  a  wharfinger  for  negligently  seU 
ting  it  on  fire. 

10  Johnson  v.  Hudson  R.  R.  R^  Ca  20  N.  Y.  66,  afll*g  6  Doer.  688. 

'*  In  other  words,  the  principle  requiring  plaintiff  to  negative  contributory  negU* 
gence,  is  not  characteristic  of  all  actions  for  negligence  as  such ;  but  only  of  those 
where  the  evidence  shows  his  presence  or  conduct,  or  that  of  his  servant  or  agent, 
to  have  been  involved  in  the  disaster  or  its  causes.    This  prineiple  is  reoQgQiied  cfV9B 
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87.  DUprwlng  coniributory  ne^igmceJ] — ^Evidenoe  of  the  heiM 
and  declarations  of  other  persons  in  the  same  peril,  is  competent 
as  part  of  the  res  gestm^  ana  also  as  evidence  of  what  was  deemed 
prudent  bj  those  thus  exposed.*^  Keither  the  fact  tliat  the  injured 
person  was  a  careful  and  prudent  person,  nor  that  he  had  been 
careful  on  other  occasions,  is  competent.^  The  fact  that  he  was 
incapable,  by  reason  of  years  or  of  physical  or  mental  infirmity, 
of  teking  the  same  care  as  ordinarily  prudent  persons  take,  is 
conapetent.* 

The  existence,  and  riolation  by  defendant,  of  a  statute  or 
municipal  ordinance,  on  which  plamtiff  had  a  right  to  rely  for 
safety,  is  competent  as  tending  to  negative  contributory  evidence/ 
Plaintiff  may  show  that  notwithstanmng  his  negligence  defendant 
might  by  ordinary  care  have  avoided  doing  the  injury.* 

38.  Contributory  negliaence  of  infant%I\ — A  child  of  very 
tender  years,*  is  presumptively  incapable  of  care,  and,  therefore^ 
not  chargeable  with  negligence.  Tne  opinion  of  a  qualified  wit- 
ness as  to  the  physical  or  mental  capacity  of  a  child,  is  admissi- 
ble.^   On  the  question  of  a  parentis  negligence  in  protecting  the 

In  Maflsachnaetta.  Parker  t.  Lowell,  1 1  Gray,  858, 356.  In  this  class  of  cases,  wlif  ch 
ihelndes  nearly  all  those  of  personal  iijaries  by  negligence,  except  medical  malprac- 
tice, the  requisite  degree  of  evidence  to  negatiye  contributory  negligence  increases 
with  the  dnty  of  care  required  in  view  of  the  pAril  in  question. 

>  Twomley  v.  Central  Park,  Ac.  R.  K.  Co.  69  N.  IT.  168 ;  Galena  R.  R.  Co.  r.  Fay, 
IB  nt.  658,  668 ;  Mobile,  Ac  R.  R.  y.  Ashcraft,  48  Ala.  N.  8.  16. 

*  Morris  y.  Town  of  East  Hayen,  41  Conn.  254. 

*  Soe  Casey  y.  N.  Y.  Central  R,  R.  Co.  6  Abb.  New  Caa.  104  and  note,  116; 
Cbrtifl  y.  Ayon,  49  Barb.  148. 

^  WllUamt  t.  CKeefe,  9  Bosw.  686;  Lax  y.  llfayor,  Ac  of  Darlington,  40  Law 
Times,  M.  S. ;  Jetter  y.  N.  T.  A  Harlem  R.  K.  Co.  2  Abb.  Ct  App.  Dec  458;  and 
see  McG rath  y.  N.  Y.  Central,  Ac  R.  R.  Co.  63  N.  Y.  622. 

^  Eenyon  y.  N.  T.  Central,  Ac.  R.  R.  Co.  5  Hnn,  479,  and  eases  cited.  The  doc 
trine  of  eomparativti  negligence  (that  is,  allowing  plaintiff,  to  recover  if  his  contribu* 
tory  negligence  is  slight  as  compared  wiih'  the  negligence  of  defendant),  is  adopted 
in  Georgia  (124  Mass.  44,  60),  and  Jllinoh  (Chica^  A  Alton  R.  R.  Co.  y.  Pondrom, 
61  Ul  338.  8.  c  2  Am.  R.  306).  Not  in  ^ary^oncf  (Pittsburgh  A  Connellsville  R.  R. 
Co.  y.  Androws,  39  Md.  829,  a.  a  17  Am.  R.  568, 676).  Mauadiimtt*  (124  Mass.  44, 
60). 

*  In  this  case,  two  years.  Prenaegast  y.  N.  T.  Central,  Ac  R.  R.  Co.  58  N.  Y. 
658;  and  see  Ihl  y.  42d  St  R.  R.  Co.  4S  Id.  817;  North  Penn.  R.  R.  y.  Mahoncy,  57 
Penn.  St  187.  It  has  generally  been  considered  that  the  anestion  of  decree  of  in- 
capacity is  to  be  determined  in  each  case,  upon  eyidenoo  of  the  It^e,  maturity  and 
capacity  of  the  cliild.  Railroad  Co.  y.  Glodman,  16  Wall.  401 ;  K.  R.  Co.  y.  Sboul,  17 
Id.  657.  Some  recent  cases  draw  lines  of  presumption  at  seyen  and  fourteen  years  re- 
spectiyely,  holding  that  eyidence  of  negligence  of  a  child  under  seyen  is  Incompetent 
or  unayailing;  (Goyemment  St  R.  R.  y.  Hanlon,  63  Ala.  70;)  that  as  to  children 
between  that  age  and  fourteen,  there  must  be  eyidence  of  the  degree  of  capacity ; 
snd  that  cs  to  children  oyer  fourteen,  there  is  a  presumption  of  ability  to  take  full 
care  of  self,  which  can  only  be  rebutted  by  proof  of  the  want  of  such  discretion  and  in- 
telliq;ence  as  is  usual  with  youlhs  of  fourteen.  (N^agle  y.  Alleghany  YaUey  R.  R.  Co. 
6  Weekly  Notes  rPenn.]  610.)  For  the  doctrine  that  the  disability  is  only  releyant 
to  the  question  of  the  degree  of  care  which  was  due  from  defendant,  see  Cent.  L.  J, 
109(1878). 

^  Lynch  y.  Smith,  104  Mass.  52,  s.  a  6  Am.  R.  188.  As  to  contributory  negli- 
genre  of  persons  sufferitig  from  other  incapac'.ties,  see  Colt  y.  Sixth  Aye.  R.  R.  Co. 
88  Super.  Ct  (J.  A  a)  189;  Gonxales  y.  N.  Y.  A  Harlem  R.  R.  Co.  Id.  67;  Dayen* 
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child,  the  jury  may  consider  the  probability  of  care  resulting 
from  maternal  affection.* 

39.  Effect  of  peril  on  vntnesses.l — The  law  recognizes  the  nn* 
reliableness  of  the  observation'  and  the  declarations'  of  a  witness 
overcome  with  fear  in  view  of  the  peril.* 

40.  DantagesJl — The  mode  of  proving  value  has  already  been 
stated.* 

Where  the  damage  consists  in  a  depreciation  of  pecuniary 
value,  in  an  object  which  had  a  market  value,  a  witness,  qualified 
to  testify  to  the  value,  may  testify  to  the  amount  of  the  damage, 
if  he  first  states  the  facts  forming  the  basis  of  his  opinion,  or  if 
he  is  an  expert,  speaking  on  a  point  requiring  expert  testimony. 
A  witness  should  not  be  allowed  to  testify  directly  to  the  amount 
of  damages  recoverable ;  but  if  he  is  questioned  within  the  limits 
of  the  above  rule,  it  is  no  objection  to  his  testimony  that  it  gives 
the  sum  for  which  the  jury  ought  to  give  a  verdict.* 

41.  Los8  of  eamingsJ] — In  the  case  of  personal  injuries,  evi- 
dence of  the  employment  in  which  he  was  engaged,  its  extent 
and  the  rate  of  his  earnings  previous  to  the  injury,  and  the  conse- 
quent loss  arising  to  him  from  his  inability  to  prosecute  it,  is  com- 
petent.'' Uncertain  profits  such  as  those  of  a  merchant  *  or  a  ves- 
sel* are  not ;  but  the  question  is,  what  was  usually  paid  for  such 
services  done  for  others  ?  Loss  of  earnings  should  be  specially 
alleged.^®  If  the  business  was  illegal  without  license,  he  must 
prove  his  license,  in  order  to  recover  for  loss  of  income.^ 


or 


42.  Suffering  and  impaired  powers."] — Any  physical  injury 
physical  suffering  **  may  be  considered,  thougn  not  specially 


port  V.  Rnckmon,  87  N.  Y.  668;  affi'g  16  Abb.  Pr.  N.  a  841,  and  note  in  6  Abb. 
NewCas.  116. 

»  FaUon  v.  Central  Park,  Ac.  R.  R.  CJo..64  N.  Y.  18,  17,  affl'g  6  Daly,  8. 

*  Tiio  Masten,  1  Brown  Adm.  468. 
»  The  Laura,  14  Wall.  848. 

^  So  the  testimony  of  a  witness  who  was  on  a  moTing  vessel,  ns  to  the  absolute 
inoTementa  of  another  vessel,  is  likely  to  be  deceptive.  McNally  v.  Mayor,  6  Ben. 
239;  see,  also,  The  Ship  Maroellns,  1  Black,  414;  The  Governor,  Abb.  Adm.  108; 
The  Neptune,  01c.  483;  JDelaware,  dc  Tow-boat  Co.  v.  Starrs,  69  Tenn.  St.  86,  41. 

»  Pa^es  306,  848,  of  this  vol. 

•  Miller  v.  Long  Island  R.  R.  Co.  9  Hun,  194;  1  Whart.  Ev.  416,  §  450:  Wells  v. 
Cone,  65  Barb.  685  ;  and  see  page  848  of  this  vol.  Compare  Simons  v.  Monier,  29 
Barb.  419 ;  Harger  v.  Edmonos,  4  Barb.  266 ;  Whltmore  v.  Bowman,  4  Greene  (Iowa), 
128. 

"^  Nebraska  City  v.  Campbell,  2  Black,  690;  Walker  v.  Erie  Ry.  Co.  68  Barb.  260; 
Grant  v.  City  of  Brooltlyn,  41  Barb.  881. 

•  Mastcrton  v.  Vill:;c:e  of  Mount  "V  5mon,  68  N.  Y.  891.  Compare  Chandler  v. 
Allison,  10  Mich.  460;  Hanover  R.  R.  Oo.  T.  Coyle,  65  Penn.  St.  896,  402. 

*  The  R.  L.  Maybey,  4  Blatchl  439. 

"  Stapenhorst  v.  Am.  Manuf.  Co.  16  Abb.  Pr.  N.  S.  356;  Baldwin  v.  Western  R. 
R.  4  Gray,  333;  Chicago  v.  O'iirennan,  66  IIL  160. 

"  Kane  v.  Johnston,  9  Bosw.  1 64. 

"  Ransom  v.  N.  Y.  A  Erie  R.  R.  Co.  16  N.  Y.  415 ;  Curtis  v.  Rochester  <k  Syra- 
cuse R.  R.  Co.  18  Id.  634,  affi'g  20  Barb.  282.  For  instance,  even  nffirravation  of 
suffering  in  subsequeat  childbirth.     Do  Forrest  v.  City  of  Utica,  69  N.  Y.  614. 
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alleged.^    Mental  suffering,'  also,  as  well  as  mental  impairment,' 
may  be  considered. 

43.  Continuing  e^ectJ] — To  show  the  nature  and  extent  of  the 
injury  and  suffering,  it  is  competent  to  give  evidence  of  their 
continuing  effect  up  to  the  time  of  the  trial,'  and  their  probable 
effect  in  tne  future.* 

44.  Testimony  of  the  party, "] — The  injured  person  may  testify 
directly  to  his  physical  condition,*  ability  to  work,  travel,  &c.,' 
if  his  testimony  is  confined  to  the  facts  within  his  knowledge 
or  consciousness,  as  distin^ished  from  matters  of  professional 
skill  and  opinion.  The  injured  member  may  be  exhibited  to  the 
jury.' 

45.  Expressions  of  suffering.'] — On  the  question  of  suffering 
at  any  given  time,'  the  declarations,  complaints,  groans,"  exclama- 
tions, gestures,^  and  demeanor,  of  the  injured  person  at  that  time, 
being  manifestations  in  the  nature  of  the  usual  concomitants  and 
expressions  of  pain  and  distress,  may  be  proved  in  his  own  favor.*' 


>  Cartifls  y.  Rochester  <fr  Syracuse  R.  R.  Co.  20  Barb.  282 ;  and  though  the  negli- 
ff^nce  was  not  gprus^,  uad  viodictive  damages  be  not  claimed ;  Morse  v.  Aabum  A 
Syracuse  R.  R.  Co,  10  Barb.  621. 

*  Matteson  v.  N.  T.  Central,  <ftc  R.  R.  Cx  62  Barb.  864. 879,  %nd  cases  cited ;  68  N. 
Y.  28.    Contra,  Covineton  St  Ry.  Co.  v.  Packer,  9  Bash  (Ky.),  465,  s.  o.  16  Am.  R.  762. 

»  T.  W.  A  W.  R.  R.  Co.  V.  Baddeley,  64  III.  19,  a.  o.  6  Am.  R.  71. 

^  Sheehan  v.  Edgar,  68  N.  T.  631,  and  caflea  cited. 

»  CaldweU  v.  Murphy.  1  Dner,  288  ;  11  N.  Y.  416 ;  T.  W.  A  W.  R.  R.  Co.  v.  Bad- 
4elcy,  64  111.  19,  s.  o.  6  Am.  R  71.  As,  for  instance,  that  in  the  ordinary  oour^  of 
natnre  and  without  extrinsic  superinducing  cause,  they  will  probably  be  fatal  (T.  W. 
Ac.  R.  R.  Co.  y.  Baddeley,  64  111.  19,  a.  o.  6  Am.  R.  71);  or  permanent  (Buell  v.  N. 
Y.  Central  K.  R.  Co.  81  N.  Y.  814) ;  or  affect  the  general  health,  or  that  a  disease  in- 
duced by  them  will  return  (Filer  y.  N.  Y.  Central  B.  R.  Co.  49  N.  Y.  42). 

*  deed  y.  Hartman.  8  Boew.  128. 

'  See  People  v.  Tubbs,  87  N.  Y.  686. 

»  Mulhiido  y.  Brooklvn  City  R.  R.  Co.  80  N.  T.  870. 

*  The  competency  of  this  nntural  eyidence  of  suffering  depends  upon  its  simult*- 
neousness  with  the  suffering,  not  upon  its  simultaneousnes:!  with  the  casualty  which 
CAUScd  the  injury. .  Hence  such  manifestations  obseryed  when  examining  the  person 
for  the  purpose  of  learning  the  physical  condition,  are  admissible  (Matteson  y.  N.  Y. 
Central  R.  R.  Co.  36  N.  Y.  487,  a.  p.  in  a  farther  decision.  62  Barb.  864);  eyen  thonf2:h 
alter  the  commencement  of  the  action  (Murphy  y.  N.  Y.  C.  R.  R.  Co.  66  Barb.  126, 180; 
Kent  y.  Lincoln,  82  Vt  691,  697 ;  Barber  y.  Merriam,  11  Allen,  822),  but  the  lapse  of 
time  affects  tlie  cogency  of  the*  evidence,  and  suspicion  of  feigning  may  render  it 
worthless.  This  is  a  question  for  the  jury.  But  to  reduce  the  effect  of  defendiinf  s 
evidence  that  plaintiff  continued  to  labor  long  after  the  injury,  plaintiff  cannot  prove 
his  declarations  of  suffering  while  laboring.  Reed  y.  N.  Y.  Central  R.  R.  Co.  45  N. 
Y.  674,  overruling  66  Barb.  498. 

Compare  Bacon  y.  Charlton,  7  Cush.  681,  686,  where  the  line  is  drawn  between 
spontaneous  manifestations  of  present  pain,  and  statements  drawn  forth  by  question, 
or  made  with  a  view  to  communicate  information. 

The  same  eyidence  is,  of  course,  admissible  in  fayor  of  a  parent  plaintiff.  Ken- 
Bard  y.  Burton,  26  Me.  89,  46. 

'®  As  to  mode  of  proving  Hignificanco  of  inarticulate  cries,  see  People  y.  Messner,  46 
N.  Y.  1,  a  doubtful  authority  on  this  point.    Compare  McKee  y.  I^elson,  4  Cow.  856. 

"  Bacon  y.  Charlton,  7  Cush.  681,  686. 

"  CaldweU  y.  Murphy,  II  N.  Y.  416 ;  Wercly  y.  Persons,  23  N.  Y.  844;  Baker  y. 
Griffin,  10  Bosw.  140;  Piiillips  v.  Kellev,  29  Ala.  628,  634. 

Since  parties  are  now  competent  to  testifv,  sucli  evidence  is  to  be  receiyed  with 
cauUon,  if  the  .declarant  is  tiving.    Reed  y.  17.  Y.  Central  R.  B.  Co.  46  N.  Y.  674. 
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But  thifl  rale  does  ziot  jostif  j  receiving  AtatemeatA  of  part  facts^^ 
although  connected  witn  such  complainta  or  made  aa  the  reason 
of  them ;  *  and  when  such  Btatements  are  commingled  with  the 
declarations,  and  are  admitted  with  them,  they  are  no  evidence  .of 
the  truth  of  what  was  thus  stated.' 

Such  declarations,  if  competent,  may  be  proved  by  any  wit- 
ness who  heard  them ;  but  are  of  greater  weight  if  made  to  and 
proved  by  a  medical  attendant,  than  if  proved  by  an  ordinary 
witness/ 

46.  Opmions  qf  icitnesies.'] — Any  witness  of  ordinary  intelli- 
gence and  powers  of  observation,  who  is  conversant  with  the 
facts,  may  testify  whether  a  person  appeared  sick  or  well ;  •  worse 
or  better  at  one  time  than  another;'  able  to  work;^  how  far 
able  to  hdp  himself,  and  at  what  point  requiring  assistance  to  do 
what  was  necessary  to  be  done ; '  and  whether  tne  attendance  of 
a  physician  was  necessary.^ 

An  fxpert^  may  testify  to  his  opinion  as  to  the  condition  of 
the  person,  the  nature,  cause,"  cnrableness,*' probable  continuance,' 
and  probable  result^*  of  the  injury,  and  the  mode  and  effect  of 
medical  treatment.^  If  the  witness  speaks  from  personal  exam- 
ination, his  opinion  must  be  derived  from  his  examination,  and 
not  dependent  on  what  was  narrated  to  him  by  the  attendants,^ 
and  he  should  state  the  facts  upon  which  he  bases  his  opinion.*^ 
He  may  state,  as  a  part  of  tne  facts  on  which  his  opmioQ  is 
founded,  statements,  which  the  sufferer  made,  of  his  own  condition 
to  the  witness,  for  the  purpose  of  receiving  his  professional  ad- , 


>  Page  T.  N.  T.  CoDtral  R.  R.  Co.  6  Dner,  528 ;  Tndtana|K)lii,  Ac.  R.  R.  Co.  t.  An- 
thony, 43  Ind.  188.  Whether  complaiiiing  of  sleeplessness  is  a  statement  of  past  fiatt 
within  the  rale,  compare  Taylor  y.  Grand  Tmnk  Ky.  48  N.  H.  304;  CleveUnd  ?.  N. 
J.  Steamboat  Co.  6  Hun,  628.  529. 

<  See  Tilson  v.  TerwiUiger.  56  N.  Y.  21Z;  People  v.  Davis,  Id.  95. 

•  I'eople  V.  Williams,  8  Park.  Cr.  84,  100. 

4  Howe  v.  Plainfield,  41  N.  U.  185 ;  Perkins  T.  Concord,  <lke.  R.  R.  44  Id.  t2S. 

*  Paragraph  18. 

*  Talker  t.  Boston,  Ac  Co.  109  Mass.  449. 
Ucl. 

»  Sloan  T.  K.  Y.  Central  R.  R.  Co.  46  N.  Y.  126. 

•  Chicas^o,  Ac,  R.  R.  Co.  v.  George,  19  III.  510,  516. 
'^  See  note  10  on  p.  116,  and  following  notes. 

"  Compare  People  y.  Rector,  19  Wend.  669 ;   People  t.  Bodine,  1  Den.  281,  811; 
Gardiner  y.  People,  6  Park.  Cr.  615 ;  Kennedy  y.  People,  89  N.  Y.  246,  a  o.  5  AbU 
Pr.  N.  S.  147;  Roberts  y.  Johnson,  58  N.  Y.  618,  affi'g  87  Super.  Ct  (5  J.  A  S.)  157 
New  Orleans,  Ac  Co.  y.  Albritton,  88  Miss.  242,  278. 
,"  Matteson  v.  N.  Y.  Central  K.  R.  Co.  85  N.  Y.  487. 

»  Buell  y.  N.  Y.  Centrnl  R.  R.  Co.  81  N.  Y.  814.  ARhongh  he  does  not  remembef 
the  particulars  of  the  injury,  or  of  the  treatment  he  first  prescribed.  Ruwell  v. 
Lowell,  11  Gray,  420. 

"  BrUnt  y.  Trimmer,  47  N.  Y.  96 ;  T.  W.  ik  W.  R.  R.  Co,  y.  B^ideley,  54  IIL  19, 
fi  0.  6  Am.  R.  71. 

>*  Barber  y.  Merriara,  11  Allen,  822. 

>'  Poi^e  117  of  this  yoL  note  1,  an' I  see  Lnod  y.  Tyn?sborou?h,  9  Cush.  86. 

"  Wendell  y.  Mayor,  Ac  of  Troy,  89  Barb.  829,  affi'd  in  8  Abb.  Ct  App.  Dea 
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vice ;  ^  but  namttsT^s  of  a  pastfact  are  not  13iti8  admissible,*  tmless 
inade  in  such  close  connection  widi  the  fact  as  to  form  part  of  the 
res  gestm?  If  the  witness  does  not  speak  from  personal  examina- 
tion, the  question  mnst  be  hypothetical,  based  either  npon  the 
hypothesis  of  the  troth  of  all  the  evidence  given  in  the  case,  or 
upon  an  hypothesis  specially  framed,  of  certain  facts,  within  the 
limits  of  the  evidence,  assumed  to  be  proved.* 

47.  Plaintiff '^ BjfamUu  and  circumstances.] — ^Evidence  of  the 
number  of  plaintifTs  family,  his  habits,  industry  and  economy,  is 
inadmissible "  So  of  his  poverty,*  except,  perhaps,  where  exem- 
plary damages  are  recoverable.^ 

48.  Defendants  weaULI — Evidence  of  defendant's  wealth  is 
not  competent,  directly  or  indirectly.* 

49.  Exemplary  damages^] — To  justify  exemplary  damages, 
tiiere  should  be  evidence  of  gross  negligence  amounting  to  reck- 
lessness, or  to  indifference  to  the  dangers  and  consequences  to 
others.* 

60.  Acti&n  for  causing  death,'] — ^The  mode  of  proving  the 
family  relation  has  been  already  stated.^  The  burden  of  proof  is 
on  plaintiff  to  prove  the  pecuniary  injury  which  he  seeks  to  re- 
cover, and  such  facts  as  enable  the  jury  to  determine  what  would 
be  a  fair  and  just  compensation.^  Neither  evidence  that  the  next 
of  kin  had  legal  claims  on  the  deceased  for  support,^  nor  any  pos- 
itive evidence  of  actual  pecuniary  loss  is,  however,  essential,^  even 
to  sustain  a  recovery  of  more  than  nominal  damages,^*  unless  the 
age  or  ability  oi  the  deceased  is  such  that  no  pecuniary  injury 
could  result." 


>  Bstbef  y.  McrrtMB,  11  Alfoa,  82t. 

*  Ohapin  y.  Marlboroiurh,  9  Gray,  244  ;  niinois,  Ac.  R,  R.  Co.  v.  SvttoB,  A%  111 
4S8.    Compare  Looper  v.  Bell,  1  Hea4  (TeDB.)  S7S,  8t7. 

*  Hammao  ▼.  Stowe,  57  Mo.  98. 

«  FUer  Y.  N.  T.  Central,  49  N.  Y.  4S ;  Carpeotor  y.  Blake,  t  Lant.  208,  rev'd,  ott 
anoUier  ^poqbcI,  ia  SO  N.  T.  698;  Hoard  ▼.  Peek,  66  Barb.  202,  and  aee  p.  117  of 

tiuSTOl. 

*  Fton.  B.  Kw  Go.  ▼.  Book%  57  P^M.  fit  889,  844.  OMra,  Winters  ▼.  Haambai, 
Ac  R.  R.  Co.  89  Mo.  468. 

*  Bhearra.  A  R  on  Neg.  %  606. 

*  Chioa^  y.  O'Brennan.  65  ni.  180. 

*  Myers  v.  Malcolm,  6  Hill,  292 ;  Moody  y.  O^bjoocI,  60  Barb.  628. 

*  Shearm.  A  Bed  on  Neg.  S  600,  and  see  Caldwell  t.  N.  J.  Steamboat  Co.  47  9. 
T.  282.  affiV  66  Barb.  426;  Milwankee.  Ae.  R.  R.  Co.  y.  Arms,  91  IT.  8.  (1  Ovto^ 
489,  498;  cTegliom  y  N.  Y.  Central  A  Hudson  Riyer  R.  R.  Co.  66  N.  T.  44. 

>*  Page  71  of  this  yoI.,  and  see  Pennsvlvania  R.  R.  y.  Adams,  56  Penn.  8t.  499. 

"  Mclntyre  y.  N.  Y.  Central  R.  R.  Co.  87  K.  Y.  287,  a.  o.  86  How.  Pr.  86,  affi'g  47 
Barb.  616. 

>*  Barron  y.  lUlnols  Central  R.  R.  Co.  1  Biss.  458. 

>•  Keller  y.  The  N.  Y.  Central  R.  R.  Co.  2  Abb.  Ct.  App.  I>ee.  480. 

14  Diokens  y.  K.  Y.  Central  K.  R.  Co.  I  Abb.  Ct  App.  Dec.  604. 

*•  As  in  case  of  a  child  of  two  years.  Prende^st  v.  N.  Y.  Central,  Ac.  68  !f,  T. 
662.  Compare  O^Mara  y.  Hudson  Ri^er  R.  R.  Co.  88  N.  Y.  445 ;  MitebeU  y.  N.  Y. 
Central  A  Hodaon  Biyor  R,  R.  Co.  2  Hw,  586. 
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To  show  pecmiiary  loss,  evidence  of  the  capacity  of  the  de- 
ceased to  conduct  business  and  make  money/  and  of  what  he 
usually  earned,'  is  proper ;  and,  in  the  case  of  a  parent  rearing 
children,  the  capacity  to  bestow  such  training,  instruction,  and 
education  as  would  be  pecuniarily  serviceable  to  the  children  in 
after  life.' 

The  probable  duration  of  life,  and  the  vaiue  of  an  annuity, 
may  be  shown  by  the  Northhampton  tables,^  or  by  the  testimony 
of  an  expert  in  life  insurance."  ITie  opinion  of  a  qualified  wit- 
ness is  competent,  as  to  how  loDg  the  deceased  would  probably 
have  been  useful  to  his  family.* 

IL  Defenses. 

61.  Disproof  of  negligence^ — If  the  question  of  negligence 
depends  on  the  circumstances  of  the  case,  defendant  may  show 
the  nature  and  character  of  his  business,  in  course  of  which  the 
alleged  negligence  occurred,''  aud  any  circumstances  showing  a 
reasonable  necessity  to  act  as  he  did,*  and  that  a  prudent  man 
would  have  acted  as  he  did.* 

52.  -4(?t?w?«.]— Where  willful  intent  to  do  injury,  or  reckless 
indifference,  is  in  issue,  defendant  ma^  prove,  in  connection  with 
evidence  of  his  innocence  and  good  faitn,  that  he  took  the  opin- 
ion of  competent  advisers  and  acted  on  it.^* 

53.  Former  acquittal,'] — The  record  of  an  acquittal  of  defend- 
ant, on  an  indictment  for  the  same  act,  is  irrelevant.^^ 

54.  Plaintiff^s  contributory  negligence,^] — ^A  general  denial 


I  Tilley  y.  Hndflon  River  R.  R.  Co.  29  N.  T.  252. 

*  Mclntyre  t.  N.  Y.  Central  R.  R.  Co.  87  N.  Y.  287,  8.  a  86  How.  Pr.  86,  aflTg 
47  Barb.  616. 

>  Tilley  v.  Hudson  Riyer  R.  R.  Co.  (aboye). 

«  Sauter  y.  N.  Y.  Central,  <&a  R.  R.  Co.  06  N.  Y.  60,  affi'g  6  Hun,  446.  As  to 
these  tables  and  others  equally  competent,  see  note  at  p.  724  of  this  yol.  It  is  not 
essential,  thoas;h  usual,  to  show,  as  iotroductory,  that  tlie  person  enjoyed  health 
usual  to  one  of  that  age.  Rowley  y.  Londoo,  4fec.  R.  R.  Co.  L.  R.  8  Ex.  221,  s.  a  6 
MoaVs  Eng.  293.  The  widow's  probable  duration  of  life  is  relevant,  but  not  Iho  pos- 
sibility of  her  marrying  affain.    Bait  R.  R.  y.  State,  83  Md.  642,  664. 

*  Rowley  y.  London  <&  rf.  W.  Ry.  Co.  (above).  It  is  not  essential  that  the  witness 
bo  an  actuary.  It  is  enough  that  be  testify  that  he  has  experience  in  the  business  of 
life  insurance, — for  instance  as  an  accountant  (Id.).  A  life  insurance  agent  of  six 
months'  experience  is  not  competent    I>onalson  v.  R.  R.  18  Iowa,  280,  291. 

*  Pennsylvania  R.  R.  C-o.  v.  Henderson,  61  Penn.  St  316,  820. 

^  Phihidelphla  <fe  Reading  R.  R.  Co.  v.  Evin  Supreme  Ct  Pa.  March,  1879,  8  Be* 
porter,  153.     See  paragraph  22. 

*  Elliot  v.  Steamboat  James  Robb,  12  La.  Ann.  12. 

*  Burkett  v.  Bond,  12  III  87. 

>^  Sherman  v.  Eortright,  62  Barb.  267.  Perhaps  such  evidence  is  proper  wherever 
it  does  not  affirmatively  appear  that  plaintiff  claims  only  actual  damages.  Com- 
pare Furth  V.  Foster,  7  Robt.  484,  and  Yates  v.  N.  Y.  Central,  <kc.  R.  R.  Co.  67  N. 
Y.  100. 

»  2  Whart  Ev.  8  776,  citing  Cottingham  v.  Weeks,  64  Geo.  276. 

"  As  to  the  harden  of  proof,  see  paragraphs  38-86. 
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admits  this  defense.*  Evidence  of  plaintiffs  previons  knowledge  f 
of  the  defect  which  caused  the  injury  he  might  have  avoided,  is 
competent,  bnt  not  conclusive.*  Intoxication  at  the  time  of  ex- 
posure to  the  peril  is  competent,*  but  not  conclusive.*  Intoxicar 
tion  at  other  times,  thou^n  habitual,  is  not  competent."  The  in- 
toxication may  be  provea  by  opinions  of  eye  witnesses,*  but  not 
by  declarations  of  a  third  person,  not  made  as  part  of  the  ree 
gestce?  Evidence  that  plaintiff  had  admitted  that  he  was  in  fault, 
is  not  necessarily  conclusive  against  him.* 

Gross  negligence  in  respect  of  treatment  or  conduct,  which 
retarded  recovery,  is  competent  on  the  question  of  damages.* 
Where  there  is  evidence  of  negligence  in  this  respect,  plaintiff 
may  show  that  he  acted  under  the  advice  of  a  competent  physi- 
cian, for  the  purpose  of  showing  that  he  acted  in  good  faith,  and 
used  proper  care.^* 

55.  Plaintiff  ^8  conduct  iUegal.'] — Defendant  cannot  set  up  the 
separate  or  distinct  wrongful  act  of  plaintiff,  done  not  to  himself 
nor  to  his  injury,  and  not  necessarily  connected  with,  or  leading 
to,  or  causing  or  producing  the  wrongful  act  complained  of."  it 
legality,  when  amounting  to  contributory  negligence,  may  be 
shown  imder  a  general  denial." 

56.  MitigaiionJ] — Where  plaintiff  may  enhance  the  damages 
by  showing  circumstances  of  aggravation,  defendant  may  mitigate 
them  by  showing  circumstances  of  palliation." 

The  existence  of  a  remedy  against  a  third  person,"  or  even  the 
receipt  of  insurance  against  nre,  accident  or  death,  cannot  be  con- 
sidered in  reduction  oi  damages." 


1  McT>one11  y.  Boffam,  81  How.  Pr.  164;  Cunninsrham  y.  Lyness,  22  Wis.  245, 
260 :  Indianapolis,  Ac.  R.  R.  Co.  7.  Rutherford.  29  Ind.  82. 

s  Frost  y.  Inhsb.  of  Waltham,  12  Allen,  86;  Shearm.  A  Red  on  Neg.  g  4U; 
Reed  y.  Northfield,  18  Pick.  94. 

'  Barker  y.  Sava^,  1  Sweeny,  2S8. 

*  Shearm.  ^  Red.  on  Neg.  §  487. 

*  Barker  t.  Sayage  (above). 

*  People  y.  Eastwood,  14  N.  Y.  662,  afB'cr  S  Park.  Cr.  25. 
^  Chicago,  Ac.  R.  R.  Co.  y.  BeU.  70  III.  102. 

*  Zemp  y.  Wilminsiion,  Ac.  R.  R.  Co.  9  Rich.  (3.  C.)  L.  84. 

*  Bnt  see  28  Am.  R.  21,  note. 

"  Lyons  y.  Erie  Ry.  Co.  67  N.  T.  489 ;  Oilman  y.  Deerfleld,  16  Gray,  677. 

"  Sutton  y.  Town  of  Wanwatosa,  29  Wis.  21,  s.  c.  9  Am.  R.  634.  Thus  trayelin|p 
on  Snnday,  in  yioiation  cf  the  Sunday  law,  does  ;sot  contribute  to  a  disaster  cnusea 
by  a  defect  in  the  highway  or  yehicle.  Id ;  Carroll  y.  Staten  Island  K.  R.  Co.  68  N, 
Y.  126,  and  see  Bakery.  Porlland,  68  Me.  199.  s.  a  4  Am.  R.  274 ;  iSteeley.  Buckhardt, 
104  Mass.  69,  s.  o.  6  Am.  R.  191,  and  cases  cited.  Contra,  Johnson  y.  Town  of  Iras- 
bnr^h,  47  Vt  28,  s.  o.  19  Am.  R,  111,  and  see  cases  dted  in  18  Alb.  L.  J.  84,  and  see 
18  Id.  168. 

"  Jones  y.  Andoyer,  10  Allen,  18. 

"  Millard  y.  Brown,  86  N.  Y.  297. 

>«  llims  y.  Mayor,  Ac  of  Troy,  69  N.  Y.  600,  aflTg  8  Svpm.  Ct.  (T.  A  C.)  6. 

"  Lansing  y.  btone,  87  Barb.  16,  s.  o.  14  Abb.  Pr.  199. 


^  s 


CHAPTER  XXXn. 

ACTIONS  AGAINST  TELEGRAPH  COMPANI^a 

1.  The  nndertakiiijpf  to  etrty,  t,  Dmarngf, 

2.  Borden  of  proof  as  to  caiue  of  error. 

1.  The  undertaTcing  to  ewrry.'] — Tlie  original  dispalch  delivered 
to  the  operator  is  the  primary  evidence  and  tnust  be  produced, 
or  be  accounted  for,  to  let  in  secondary  evidence.*  Evidence  that 
plaintiff  did  not  read  the  conditions  at  the  head  of  the  paper 
signed  by  him  is  unavailing.' 

8.  Burden  of  proof  as  to  cause  qf  error, '\ — ^In  the  absence  of 
special  conditions,  plaintiff  makes  a  prima  ja^ie  case  by  proving 
(1.)  The  undertaking  to  carry, — shown  by  delivery  of  the  message 
to  the  apparently  proper  clerk,*  and  payment  of  charges,  if  pre 
pai(| ;  (2.)  A  default,  apparently  due,  not  to  the  nature  of  the 
electric  tel^raph,  but  to  want  of  ordinary  care — such  as  non- 
delivery,* or  misdelivery,*  and  (8.)  Damages. 

If  the  error  apparently  resulted  from  the  risks  and  contingen- 
cies peculiar  to  the  nature  of  the  telegraph,  plaintiff  may  recover 
if  the  evidence  will  sustain  an  inference  that  it  resulted  from 
negligence  or  other  default  on  part  of  defendants.*" 

Notwithstanding  the  usual  condition,  evidence  of^ross  negli- 
gence or  willful  misconduct  is  competent  ;^  but  an  ofiSr  to  prove 
"  negligence,"  is  not  enough.* 

3.  Damages,'] — To  recover  damages  beyond  the  pricfe  paid 
for  transmission,  there  must  be  evidence,  from  the  face  of  the 
message  or  otherwise,  from  which  it  may  be  inferred  that  defend- 
ants or  their  servant  had  notice  that  other  and  further  loss  might 
occur  from  a  breach  of  the  undertaking.* 

■  Western  Union,  dc  Co.  y.  Hopldns,  49  Ind.  224.. 

'  Grinnell  v.  Western  Union  Co.  1 18  Mass.  299,  s.  o.  18  Ank.  R.  489 ;  Breese  t.  U.  S. 
Tel.  Co.  48  N.  Y.  139,  s.  o.  8  Am.  R.  626 ;  and  see  p.  290  of  this  ml.  But  compare 
Tyler  y.  West.  Un.  Co.  60  111.  421,  a.  o.  14  Am.  B.  88 ;  and  Dig.  to  An).  B.  pp.  774-7. 

*  See  pages  40,  276-480  of  this  yol. 

*  W.  U.  TcL  Co.  V.  Graham,  1  Col.  T.  280. 

» Baldwin  y.  U.  8.  Tel.  Co.  45  N.  Y.  751,  a.  o.  1  Allen's  Tel.  Cas.  618.  Or 
stoppage  at  a  way  office.  U.  S.  TeL  Co.  y.  Wenger,  55  Flu  St  262;  W.  U.  TeL  Co.  y. 
Fontaine,  68  Geo.  483. 

*  Whether  the  burden  !•  on  plftintiff  to  show  this,  or,  in  the  present  state  of  the 
art,  on  the  defendants  to  explain  the  cause  of  error,  is  dispnted.  For  the  former  yiew 
0ee,  Baldwin  y.  U.  S.  Tel.  Co.  (aboye);  Sweetland  y.  Illinois^  Ao.  Go.  27  Iowa,  488* 
fl.  o.  1  Am.  R.  285.  For  the  Utter,  see  BartleU  y.  West.  Un.  Co.  62  Me.  209,  s.  a  16 
Am.  R.  487 ;  Rittenhonse  y.  Tndppendent  Line,  44  N.  Y.  268,  affi'g  1  Daly,  474 ;  Edw. 
on  B.  §  489 ;  Shetirm.  <&  R.  g  669 ;  Turner  y.  Hawkeye,  41  Iowa,  458,  a.  o.  20  Ant.  R. 
605;  Western  Union  Co.  y.  Tyler,  74  111.  168,  s.  o.  24  Am.  R.  279. 

^  Braese  y.  U.  8.  TeL  Co:  48  N.  Y.  141,  and  Oflses  cited ;  s.  o.  8  Am.  R.  626. 

*  GrinneU  y.  Western  Union  Co.  118  Mass.  299,  s.  c.  19  Am.  R.  485. 

*  Baldwin  y.  U.  S.  Tel.  Co.  (aboye) ;  McCoU  y.  West  Un.  Co.  7  Abb.  N.  C  note. 
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CHAPTBB  XXXTIL 


ACrnONS  BY  AND  AQAIKST  SHEKIFFR^  CONSTABLES  AND  MARSHALL 


1.  Official  choracter  and  acta 

2.  Officer's  action  agpainst  receiptor. 

5.  Officer's  action  for  conTertion  or 

trespass. 
4.  —  for  price  of  ^ods  sold. 
a»  —  against  attorney  or  party,  for 

fees. 

6.  Action  against  officer,  far  failnre 

to  serve  or  collect  process. 
Y.  — -  defenses. 
8»  Action  for  storage. 


9.  Action  for  loss  of  property  fron 
cnstody. 

10.  -*-  for  fikilnre  to  pay  orer. 

11.  -*for  taking  insufficient  seenr- 

ity,  or  as  BfuL 
1%  —for  escape^ 
18w  —  dsfaases. 
14.  —  for  failure  to  return. 
16.  —  for  false  return. 
Id.  Admissions,    deolaratlonsy    and 

conduct  of  deposes,  dc. 


1.  Official  character  and  actsJ] — The  general  rulea  have  been 
already  stated.^ 

2.  Officer's  action  against  receiptor.'] — The  rules  governing 
the  mode  of  proving  the  contract  are  elsewhere  stated.'  Def en£ 
ant's,  refusal  to  deliver  is  evidence  of  a  conversion.' 

The  receiptor  is  estopped  from  showing  that  the  property  be- 
longed to  himself*  or  to  a  third  person,M)r  that  the  property 
not  accounted  for  was  less  than  tne  value  fixed  upon  it  by  the 
receipt,*  or  that  the  levy  was  excessive.''  But  he  may  show 
fW  or  ^rosB  mistake  ^n  these  respects,*  or  a  re^eHvery.* 
Otherwise  ne  is  discharged  only  by  act  of  God,  or  the  publio 
enemy." 

3.  Officer's  action  for  conversion  or  trespass,'] — The  process, 
with  plaintiffs  return,  is  evidence  of  levy ; "  and,  with  proof  of 
possession  or  of  the  judgment,^  is  sufficient  to  show  his  title. 

The  consent  of  the  oiScer  to  the  taking  of  the  property  is  a 
bar  to  an  action  in  his  own  name." 


*  Chapter  VIl,  Aoxioss  bt  and  against  Pubuo  OrFiocu. 

*  Chapter  XZX,  Actions  aoadtst  Baxx.xes,  Aoxhts,  <ba 
•DezellT.  Odell,8Hm.  215. 

*  Cornell  r.  Dakin,  88  N.  T.  268,  and  cases  cited.    (Except,  perhaps,,  in  mlidgatioo 
of  daroaees  in  some  cases.    Bnrsley  y.  Hamilton,  15  Pick.  40.) 

•Id. 

•Id. 

1  DezeU  t.  OdeQ,  8  Hill,  215. 

•Id. 

*  aark  V.  Weaver,  17  Hon,  48  U 
»•  Cornell  v.  Dakin,  88  N.  T.  253. 

"  Page  197 ;  WillUms  y.  Hemdon,  12  B.  Mon.  484, 

"  Spoor  V.  Holland,  8  Wend.  445 ;  Pryne  r.  WestfaU,  8  Barb.  496^ 

»  Sari  ▼.  Conp,  Id  Wend.  662,  670. . 

[6P5] 
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4,  — for  price  of  goods  sold."] — The  judgment,  as  well  as  the 
process,  should  be  proved.* 

6.  —  against  attorney  or  party ^  for  fees,'] — The  judgment  on 
which  process  was  issued  is  competent  evidence  of  its  own  exist- 
ence;' out  not  of  the  performance  of  services  recited  in  it,'  un- 
less the  record  was  the  act  of  defendant,— ^as  mav  be  the  case 
'  with  a  judgment-roll  in  a  court  of  record  under  the  new  proce- 
dure.* The  liquidation  of  the  fees  by  legal  taxation  by  the 
proper  officers,  although  by  a  certificate  made  after  the  action 
was  brought,  is  conclusive  evidence  as  to  the  amount.^ 

6.  Action  against  officer^  for  failure  to  sei*ve  w  collect  process.'] 
— The  existence  of  the  judgment  should  be  proved;*  and,  if  it 
be  a  justice's  judgment,  the  jurisdiction  of  the  subject-matter 
and  the  person ; '  its  regularity  need  not.* 

If  the  process  was  a  summons  for  commencement  of  an  action, 
plaintiff  must  give  prima  facie  evidence  that  he  had  a  cause  of 
action ;  and  for  this  purpose  such  evidence  as  would  be  compe- 
tent against  the  debtor, — ^for  instance,  the  debtor's  admission, — 
is  competent  against  the  officer.* 

The  issuing  of  the  process  is  shown  by  proof  of  the  authenti- 
cation ;  and  the  delivery  to  the  officer  may  be  shown  by  parol,  or 
in  a  cas3  within  the  statute,**  by  proof  of  leaving  at  his  office,  or 
in  case  of  execution,  by  his  memorandum  thereon."  If  the  pro- 
cess has  not  been  returned,  it  should  be  produced,  or  its  absence 
accounted  for,  and  secondary  evidence  given.  If  returned,  it  is 
proved  by  a  certified  copy.*' 

Some  evidence  is  necessary  tending  to  show  his  ability  to  exe- 
cute the  process, — such  as  that  he  knew  or  ought  to  have  known 
that  the  one  proceeded  against  was  within  his  precinct,  or  that 
goods  which  he  might  have  seized  were  owned  by  or  in  posses- 
sion of  the  debtor.**  Some  evidence  of  his  neglect  is  necessary,** 
though  very  slight  evidence  suffices  for  n  prima  facie  case.** 

7.  —  defenses.'] — Existence  of  property  being  shown  by  plaint- 

*  2  Whart  Ev.  §  828,  citing  Gaskell  v.  Morris,  1  Watts  St  S.  82.  For  the  modo 
of  proof,  see  Chapter  XXlX.    For  mode  of  proving  auction  sales,  p.  827. 

*  Reynolds  y.  Brown,  16  Barb.  24. 
•Id. 

*  Pee  p.  644  of  this  vol.,  note. 

»  Birkbeck  v.  StnAford,  14  Abb.  Pr.  286,  8.  c,  leas  fully,  in  28  How.  Pr.  236. 

•  See  Cliapter  XXIX. 

^  Westbrook  y.  Doaglass,  21  Barb.  602;  Lawton  v.  Erwln,  9  Wend.  233;  Cornell 
T.  Barnes,  7  Hill,  86. 

•  State  V.  Miller.  48  Mo.  261. 

•  Greenl  Ev.  626,  §  684. 

"  2  N.  Y.  R.  8.  286  (8  Id.  6  ed.  447),  g§  66,  67 ;  Sherman  y.  Conner,  16  Abb.  Pr. 
N.S.  896;  Manning  v.  Kponan,  9  Hun,  686. 

"  2  N:  Y.  R.  H.  864  (3  Id.  6  ed.  623),  §  10 ;  N.  Y.  Code  Civ.  Pro.  §  1363 ;  2  N.  Y.  R. 
8.  440,  §  76  (3  Id.  6  ed,  724);  N.  Y.  Code  Qv.  Pro.  §  100;  Wardwell  v.  Patrick,  1 
Bosw.  409. 

'«  2  GreenL  Ey.  826,  g  684. 

»  2  Grcf  nl.  Ev.  625,  g  684.     See  N.  Y.  Code  Qr.  Pro.  g  108w 

"*Pft7el98ofthisvol. 

«  2  GreenL  Ev.  625,  g  684. 
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iff,  it  is  for  defendant  to  show  inability  to  collect  bj  due  dili« 
gence.^  General  repnte  that  goods  in  defendant's  possession  did 
not  belong  to  him  is  not  alone  competent.'  The  fact  of  exemp- 
tion from  execution,  if  available,*  must  be  proved  by  defendant.* 
Defendant  is  estopped  from  showing  that  his  receiptor  proved  to 
be  the  true  owner/    When  sued  for  not  applying  to  an  execution 

foods  levied  on  under  a  provisional  attachment,  he  is  not  estopped 
y  the  levy  alone  from  proving  that  they  were  not  the  property 
of  the  debtor.*  The  value  of  coods  levied  on  and  not  sold  (if  not 
stated  in  the  return),  may  be  shown  in  the  usual  manner  of  prov- 
ing value.'  On  the  question  of  the  sufficiency  of  a  levy,  the 
amount,  produced  at  the  sale  is  ordinarily  the  best  evidence ;  and 
opinions  of  witnesses  are  not  competent,*  unless  it  may  bo  as 
showing  ^ood  faith,  in  refraining  from  oppression. 

If  plaintiff's  instructions*  or  assent^  to  neglect  or  delay  are 
relied  on,  they  must  be  shown  by  clear  evidence,  though  express 
assent  is  not  essential.^  Mere  omission  to  object  is  not  alone 
evidence  of  assent  to  previous  conduct.^  Ambiguous  instructions, 
though  in  writing,  may^  be  explained  by  parol  evidence  of  the 
circumstances  under  which  they  were  given.^ 

Insolvency  of  the  debtor  is  competent  in  mitigation ;  **  but  the 
burden  is  on  defendant  to  show  it.^  The  evidence  must  be  di- 
rected to  tlie  time  of  his  duty.**  Evidence  of  the  debtor's  present 
ability  is  not  competent  in  mitigation.*' 

8.  — for  storoffe.'] — A  deputy's  authority  to  bind  the  sheriff 
by  a  contract  for  stora^  is  presumed ;  and  the  burden  is  on  the 
sheriff  to  charge  plaintiff  with  notice  of  a  limitation  of  this  au- 
thority.** The  sheriff's  return  stating  the  claim  for  storage  is 
evidence  of  his  admission  of  its  existence,  but  not  of  the  amount 
due.**    The  amount  may  be  proved  as  in  other  cases.^ 


»  Bank  of  Rome  y.  Curtis,  1  Dill,  275. 

*  Whltsett  V.  Shter.  28  Ala.  626. 

*  Compare  Bnker  y.  Brlntnall,  62  Barb.  188,  b.  o.  5  Abb.  Pr.  K.  S.  253;  anl 
People  ex  reL  Gnston  v.  Campbell,  40  N,  Y.  188. 

*  Bonnell  y.  Bowman,  53  lU.  460. 

*  People  fx  reL  Enapp  v.  Reeder,  25  N.  Y.  802 ;  Penobscot  Boom  Corporation  r. 
Wilkins,  27  Me.  846;  and  see  paragraph  2. 

*  Fuller  y.  Holdcn,  4  Moss.  498 ;  Penobscot  Boom  Corporation  y.  Wilk'ms,  27  Me. 
846 ;  and  see  West  y.  Tuttle,  11  Wend.  639. 

'  Campbell  y.  Pope,  Ht'mpst.  271 ;  and  see  pages  808-811  of  this  yoL 

*  French  v.  Snyder,  80  HI.  839. 

*  Tuttlc  y.  Cook,  15  Wend.  276. 

w  Moore  y.  Westervelt,  1  Bosw.  857. 

"  Doty  y.  Turner,  8  Johns.  20 ;  CorneU  y.  Cook,  7  Cow.  310,  813. 
"  Moore  y.  Westervelt,  2  Duer,  69. 
"  Ely  y.  Adams,  19  Johns.  818. 
"  Dininny  y.  Fay,  38  Barb.  18. 

i<  Murphj  y.  Troutman,  5  Jones  N.  C.  L.  879.     And  plaintiff  may  rebnt  this, 
Humphrey  v.  Hathorn.  24  Barb.  278,  280 ;  and  see  French  v.  Snyder,  80 1  L  889. 
''  See  Bank  of  Rome  y.  Curtis,  1  HiU,  275. 
"  Id. ;  Tyler  y.  Ulmer,  12  Mass.  16a 
^*  Uamsey  y.  Strobach,  62  Ala.  613. 
»•  Fitchburgh  R.  R.  Co.  y.  Freeman,  11  Gray.  40t. 
»Id. 
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9.  —  for  loss  of  property  from  ciw^rfy.]— The  burden 
of  proof  ifl  the  same  as  in  an  action  against  a  warehouseman.^ 
Mere  proof  of  delay  to  remove  the  goodd  is  not  enough  without 
showing  negligence.* 

10.  —  for  failure  to  pay  over.'] — The  levy,  and  receiving  the 
money,  may  be  proved  bv  parol.*  The  dockets  and  records  of  the 
court  to  which  the  omoer  belonged,  are  competent  evidence 
a^inst  him  to  show  that  money  has  been  received  by  him  and 
his  sureties  or  his  deputies,  upon  its  process.^  The  return,  if 
•proved,  is  conclusive  on  the  oflScer.*  Jurisdiction  of  the  action  be- 
ing dbown  or  presumable,*  the  officer  cannot  object  to  irregularity 
in  the  judgment  or  execution.''  An  appraisement  participated  in 
bv  the  officer,  and  certified  in  his  return,  is  competent  against 
him.* 

11.  —  for  taking  insufficient  security.'] — The  writ,  and  a  sub- 
sequent judgment  thereon  against  the  debtor,  are  sufficient  prima 
facie  evidence  of  the  ori^nal  indebtedness.*    The  officer's  return 
indorsed,  is  sufficient  evidence  of  the  delivery  of  the  process  to 
hhn.i* 

The  mode  of  proving  insolvency,  or  pecuniary  responsibility 
or  credit,  or  repute,  is  stated  in  the  next  cnapter.  It  is  enough  to 
show  negligence,  without  proving  willful  wronff."  The  dedara- 
tions  of  the  bail,  are  competent  against  the  shenif  to  show  his  in- 
sufficiency ;  for  instance  liis  repeated  promises  to  pay  creditors 
and  his  defaults.^  In  the  absence  of  evidence  of  sumeiency  of 
the  bail,  it  is  not  necessary  for  plaintiff  to  show  proceedings  taken 
against  them."  In  the  absence  of  evidence  as  to  the  responsibility 
of  the  original  debtor,  the  burden  is  on  the  sheriiF  to  show  that 
he  had  no  property,  if  that  is  relied  on  in  mitigation.^^  It  is 
enough  for  the  officer  to  show  that  the  bail  were  at  the  time  appar* 
ently  in  good  credit,  and  responsible  for  the  wnount."  Evidence 
of  actual  inquiry  is  not  essential."  Evidence  that  they  stated  to 
the  officer  at  the  time,  that  they  were  responsible,  is  not  enough.^" 

1  Witowftld  T.  BrenDan,  41  Super.  Ct.  (J.  A  S.)  284. 

*  Moore  T.  Wetterrelt,  21  N.  Y.  lOJi,  rey'g  1  Bosw.  367. 

*  Bryant  v.  Dana,  8  111.  848. 

«  W  imams  v.  United  States,  1  How.  290,  b.  o.  11  Pet  144, 

*  Sheldon  y.  Payne,  7  N.  Y.  458;  Tlffimy  v.  JohnsoD,  27  Mias.  227;  Deatonv. 
Livins^stoii,  9  Johns.  90. 

*  Page  644  of  this  YoL 

V  Nutzenholster  y.  State,  87  Ind.  467;  Germon  y.  Sirartwottt,  8  Wead.  282;  Wal- 
den  y.  Dayison,  16  Wend.  676. 

"  Sanborn  y.  Baker,  1  Allen,  628. 

*  Yonne  y.  Hosmer,  1 1  Mass.  89. 
>^  Blatch  ▼.  Archer,  Cowp.  68. 

"  Sparhawk  y.  Bartlet,  2  Mass.  188,  197,  199;  Riee  y.  Hosmer,  12  Id.  129. 
»  GyUlm  y.  Scboley,  6  Esp.  100. 
1*  Yoang  y.  Hosmer,  1 1  Mass.  89. 

^*  Yoang  y.  Hosmer,  11  Mass.  89.    Compare  People  ex  rd,  Metoalf  y.  Dikenan,  t 
Abb.  Ct  App.  Dec.  620;  Bensel  Y.  Lynch,  44  N.  Y.  162,  affi'g  2  Kobt  448. 
1*  Hindle  y.  Blades,  6  Taunt  226,  227. 
"Id. 
"  2  GreenL  £y.  627,  §  686. 
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12.  —  for  escape}'] — ^In  the  case  of  original  or  mesne  process, 
issued  without  judicial  ascertainment  of  the  fact  and  amount  of 
indebtedness  of  the  original  defendant^  plaintiff  must  give  some 
evidence  thereof.'  Whatever  evidence  would  be  competent  to 
charge  the  original  debtor,  is  competent  a^inst  the  sheriff.'  In 
the  case  of  final  process,  the  judgment  is  sufficient  evidence  of  the 
indebtedness. 

The  process  should  be  produced,  or  its  absence  be  accoujited  for 
to  let  in  secondary  evidence.*  Showing  failure  to  return  and  re- 
fusal to  produce  on  notice,  lets  in  secondary  evidence  of  the  writ.* 

The  return  of  a7*rest  is  conclusive  against  the  officer.*  Absence 
of  a  return  being  accounted  for,  the  arrest  may  be  proven  by 
parol.'' 

Under  an  allegation  of  a  voluntary  escape^  plaintiff  may  prove 
a  negligent  escape.®  An  escape  is  presumed  to  be  only  negligent 
in  the  absence  of  anything  to  show  that  it  was  voluntary.* 

The  escape  may  be  proved  bv  oral  evidence  that  the  prisoner 
was  not  in  custody.**  The  fact  oi  the  prisoner  being  off  the  limits, 
must  be  affirmatively  and  satisfactorily  shown  by  direct  and  pos- 
itive proof.  Nothing  will  be  intended  or  inferred."  But  evi- 
dence that  he  was  seen  at  large,  is  sufficient,  prima  facie.^  If  it 
be  shown  that  the  prisoner  was  in  defendant^  custody  under  the 
process,  a  subsequent  return  of  not  found,  is  evidence  of  the  es- 
cape." To  prove  the  debtor  beyond  the  limits,  ineffectual  search, 
and  a  letter  received  from  him,  are  competent.** 

The  damages  are  presumptively  the  amount  of  the  judgment 
or  bail.**  Where  the  judgment  is  not  conclusively  the  measure  of 
damages,**  plaintiff  should  be  prepared  with  evidence  of  actual  loss. 
Declarations  by  the  prisoner,  made  before  escape,  tending  to  show 
that  ho  had  property,  are  competent  against  the  sheriff.*'^ 


1  For  definition  of  escape,  see  N.  Y.  Code  Civ.  Pro.  §  166 ;  Wilckens  t.  Willet,  4 
Abb.  Ct.  App.  Dec.  696. 

*  See  8  Greenl.  Et.  629.  §  689. 

*  Sloman  y.  iierne,  2  £sp.  696,  Lord  KvarroH.  The  New  York  mie  is  that  de- 
cl&rations  of  the  debtor,  adduced  against  the  sheritr,  mast  he  shown  to  have  been 
made  before  escape.  Patterson  v.  Westerrolt,  17  Wend.  618,  649.  Con'ra,  Hart  v. 
Stevenson,  26  Conn.  499.  606,  anless  part  of  the  retgsitm, 

*  Van  Slyck  v.  Taylor,  9  Johns.  146. 

*  Hinman  v.  Brees,  18  JohDS.  629;  Dvgert  oeb  Cra:ie,  1  Wend.  684. 

*  Ss  GreenL  Ev.  629,  §  689.  So  ia  a  bond  g;iven  to  the  officer's  predeoeiaor,  re- 
citing the  process  and  cnstodj.    TaUmadge  t.  Richmond,  9  Johns.  86. 

^  Hiniiian  y.  Brees^  13  Johns.  529. 

*  Konifous  V.  Walker,  2  T.  R.  126. 

*  Patterson  v,  Westervelt,  17  Wend.  648,  646. 
»  Fftlrlie  v.  Birch,  8  Cnmpb.  397. 

"  Vis^cher  v.  Oani^eToort,  18  Johns.  496. 

1'  Stewart  y.  Kip,  7  Johns.  166. 

>'  Bensel  y.  Lynch.  44  N.  Y.  162,  affi*g  2  Robt.  448 ;   Wheeler  y.  Hambright,  9 
Seror.  A  Rawlo,  890,  896. 

^*Per  CowsN.  J.  Patterson  y.  West?ryelt,  17  Wend.  643,  649. 

»  Patterson  y.  Westeryel",  17  Wend.  643 ;  State  ex  reK  Shirk.  60  Ind.  698 ;  Latham 
V.  W^atervilt,  26  Barb.  256 ;  but  see  N.  Y.  Code  Civ.  Pro.  §  168,  sub.  I. 

**  As  in  case  of  final  process,  etc,  under  N.  Y.  Code  Ciy.  Pro.  §  168,  sub.  2. 

IV  Patterson  r.  Westoryelt,  17  Wend.  649. 
89 
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or 

versal  of  the  judgment  does  not  necessarily 

A  general  question  as  to  the  manner  of  escape  is  irrelevant, 
unless  counsel  states  an  intention  to  show  facts  which  would  ex- 
cuse the  officer.'  A  voluntary  return  is  not  admissible  .under  a 
general  denial/  In  an  answer  of  voluntary  return,  an  allegation 
that  prisoner  continued  in  custody  to  time  of  suit  brought,  is 
immaterial,  though  put  in  issue.* 

The  sheriff  can  justify  under  a  discharge  by  showing  that  the 
court  had  jurisdiction.  The  regularity  of  the  proceedings  is  not 
material.^  If  the  jurisdictions!  facts  do  not  appear  by  the  reci- 
tals in  the  discharge,  they  may  be  proved  aliunde? 

As  to  damages, — ^in  the  case  of  negligent  escape,*  or  of  escape 
from  mesne  process,"  it  is  competent  to  give  m  evidence  the 
circumstances  of  the  debtor,  in  order  to  limit  the  recovery  to 
what  the  plaintiff  has  actually  lost.**  Insolvency  of  the  debtor, 
tjhough  not  pleaded,  may  be  proved  in  mitigation."  General 
reputation  of  insolvency  is  inadmissible.^ 

14.  Action  for  failure  to  return.'] — ^Plaintiff  ib,  prima  facie^ 
entitled  to  recover  the  whole  amount  due  on  his  ju^ment,  upon 
proving  the  judgment,"  the  delivery  of  the  writ  to  the  defendant 
to  be  executed,"  together  with  his  neglect  to  return  it.**  The  na- 
ture of  an  action  against  an  officer  for  neglect  to  return  an  exe- 
cution is  sufficient  notice  to  defendant  to  produce  the  execution.** 
That  the  officer  had  sufficient  time  to  proceed  under  the  writ, 
may  be  inferred  from  circumstances."  It  is  best  to  give  some 
evidence  of  failure  to  return.**    Very  slight  evidence  is  enough 


*  Jones  V.  Cook,  1  C«w.  800 ;  Boss  t.  Luther,  4  Cow.  168,  168  ;  Ontario  Bank  y. 
Hallett,  8  Cow.  192.    Compare  Carpentkr  y.  Willet,  1  Abb.  Ct  App.  Dec.  812. 

«  Smith  V.  Knapp,  80  N.  Y.  681. 

*  Fairchild  v.  Case,  24  Wend.  881. 

*  Howland  y.  Squler,  9  Cow.  91. 

*  Middle  District  Bonk  y.  Deyo.  6  Cow.  782. 

*  Cantillon  y.  Grayes,  8  Johns.  472 ;  WUes  y.  Brown,  8  Barb.  87 ;  Bosh  y.  Petii- 
bone,  6  Barb.  278. 

^  BuUymore  y.  Cooper,  46  N.  Y.  286,  modifying  2  Lans.  71. 

*  Patterson  y.  Wcsteryelt,  17  Wend.  646,  and  cases  cited. 
»  Compare  N.  Y.  Code  dv.  Pro.  g  168. 

"  Smith  y.  Enupp,  80  N.  Y.  681,  692.  As  to  the  mode  of  ppoyins  insolyency,  see 
the  next  chapter.  As  to  the  tert  of  pleading,  distinguishing  between  this  action  and 
that  on  the  officer's  liability  as  bail,  compare  Smith  y.  Knapp,  80  N.  Y.  681 ;  MetcaU 
y.  Stryker,  81  N.  Y.  266;  People  y.  Dlkeman,  8  Abb.  Ct  App.  Dec.  620;  Benael  y. 
Lynch,  44  N.  Y.  162,  affi'g  2  Robt.  448. 

11  Barnes  y.  Willett,  36  Barb.  614. 

"  Fairchild  y.  Case,  24  Wend.  881.  884. 

"  See,  as  to  the  mode.  Chapter  XXIX ;  Cornell  y.  Btfoes,  7  Hill,  86. 

'^  See  paragraphs  6  and  16. 

»  Panlee  y.  Robert««»n,  6  Hill,  660. 

'•  Story  y.  Patten,  8  Wend.  4<^6 ;  Wilson  y.  Gale,  4  Id.  628. 

"  VVils..n  y.  Gale,  4  Wend.  6-  R. 

^  That  this  is  anneoes^ary  wa-  held  in  State  y.  Schar,  60  Mo.  898. 
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to  shift  the  btirden  of  proof.  It  is  not  necessary  to  show  the 
collection  of  money,*  nor  the  existence  of  property  out  of  which 
it  mi^ht  have  been  collected  ;*  but  this  may  be  proved  if  alleged.* 

Plaintiff  need  not  show  that  the  debtor  had  property.*  Prima 
facie  the  measure  of  damages  is  the  amount  required  to  be  raised 
by  the  execution ;'  but  the  officer  may  show  that  the  debtor  had 
nothing  from  which  the  money  could  have  been  made ; '  or  any- 
thing which  attacks  the  judgment ;  or  shows  that  plaintiff's  in- 
terest is  affected.^ 

In  rebuttal  plaintiff  may  show  that  the  debtor  had  property, 
though  this  be  not  alleged.* 

Tardy  return  is  no  defense.* 

15.  — forfaUe  return. '] — The  judgment  must  be  proved ; "  or, 
in  the  case  ox  mesne  process,  the  original  cause  of  action  ;^  and 
the  issue,  delivery  and  return  of  the  process.^  The  identity  of 
the  process  is  sufficiently  proved  by  the  officer's  indorsement  on 
it  (made  under  the  statute^)  and  his  return,  and  proof  of  his  acts 
intermediate  these  times,  without  extrinsio-  evidence  of  manual 
.  possession  by  the  officer  at  the  time  of  acting  under  it.** 

A  return  amended  by  leave  of  court,  though  after  action 
commenced,  mav  be  read  m  evidence  with  the  same  effect  as  if  an 
original  return.^* 

I*laintiff  must  give  some  evidence  of  fdUity  ;  **  but  slight  evi- 
dence suffices  to  tnrow  on  defendant  the  burden  of  proving  its 
truth."  To  prove  falsity  of  a  return  of  nulla  honay  the  debtor's 
possession  of  property  va  prima  facie  evidence  of  ownership,  until 
the  officer  gives  evidence  of  title,  or  at  least  of  some  adverse 


>  Sloan  T.  Case,  10  Wend.  870. 

*  Pardee  v.  Robert  ton,  6  Hill,  550. 

*  Stevens  v.  Rowe,  8  Den.  327.    Compare  Ledysrd  y.  Jones,  7  N.  Y.  550. 

*  Pardee  v.  Robertson  (nbove). 

'  Ledyard  v.  Jones,  7  N.  Y.  550. 

*  Dunphy  v.  Whipple,  26  Mich.  10;  Swesey  t.  Lott,  21  N.  Y.  481.  For  the  mode 
of  proof,  see  next  chapter. 

^  Wehle  V.  Connor,  69  N.  Y.  646,  549,  revV  41  Super.  Ct  (J.  ^  8.)  201.  As,  for 
instance,  that  such  interest  was  levied  upon  by  an  attachment,  and  liable  to  bo  ap- 
plied otherwise  than  in  payment  to  the  plaintiff,  or  that  plaintiff  has  less  interest 
than  the  fisce  of  it»  and  has  no  rifht  to  demand  payment  to  the  fnll  amount,  or  that 
the  judgment  was  fraudulent  and  void,  that  it  had  been  paid,  assigned,  and  does  not 
belong^  to  plaintiff,  or  (hat  plainiiff  has  directed  the  execution  not  to  be  returned,  or 
that  it  was  stayed  by  order  of  court.    Id. 

*  Pardee  y.  Robertson,  6  Hill,  550;  Ledyard  y.  Jones  (above);  Humphrey  t.  Ha- 
thorn,  24  Barb.  278. 

*  Brookfield  y.  Remsen.  1  Abb.  Ct  App.  Dec.  210. 

i<^  McDonald  y.  Bunn,  8  Den.  46.     Contra,  Blivin  t.  Bleakley,  28  How.  Pr.  126 
As  to  the  mode  of  proof,  see  Chapter  XXIX. 

"  Parker  y.  Fenn,  2  Esp.  477,  n. ;  2  GreenL  £y.  581,  g  592. 

'*  See  paragraphs  6  ana  12. 

"•  Paragraph  6. 

"  WUlisms  y.  Lowndes,  1  Hall,  578,  697. 

>*  People  y.  Ames,  88  N.  Y.  484 ;  Bradford  y.  Read,  2  Sandf.  Ch.  16a. 

I*  Watson  y.  Brennan,  66  N.  Y.  621,  rev*g  39  Super.  Ct  (J.  A  S.)  81. 

"  2  GreenL  £y.  581,  g  592 ;  Holbrook  y.  Brennan,  6  Daly,  50. 
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claim.*  To  prove  falsity  of  a  return  of  not  found,  the  fact  tliat 
the  dehtor  did  not  abscond,  but  continued  in  the  daily  exercise 
of  his  usual  occupation,  appeared  publicly  as  usual,  and  was  visible 
to  all  who  came  to  him  on  business,  is  sufficient  evidence  that  he 
could  have  been  arrested.*  To  prove  a  levy,  enough  must  be 
shown  to  make  the  officer  a  trespasser  but  for  the  process.' 

The  judgment  rendered  inefitectual  iA  prima  facie  evidence  of 
the  measure  of  damages ; '  but  it  may  be  met  by  evidence  of  the 
total  inabilitv  of  the  debtor ;  •  not,  however,  by  showing  that  the 
amount  so  directed  to  be  levied  was  not  due  upon  the  judgment.* 

A  levy  made  under  the  process  does  not  conclude  the  officer 
from  showing  that  the  debtor  had  no  tiUe^  and  that  he  abandoned 
the  levy  in  good  faith  on  that  account,^  even  after  plaintiff  had 
indemnified  him.*  An  inquisition  taken  by  the  sherifiPs  jury  is 
conclusive  on  the  right  of  property,*  unless  it  be  shown  that  the 
sheriff  did  not  act  in  good  faith,^  or  that  there  was  a  sufficient 
tender  of  indemnity." 

The  fact  that  the  process  was  voidable  had  the  debtor  chosen 
to  object  is  not  relevant.^  The  sheriff's  knowledge  that  the  re- 
turn was  false,  does  not  alone  aggravate  the  damages." 

16.  Admissions^  declarations^  and  condtict  of  deputies^  cfcc] — 
Against  the  sheriff,  the  admissions  and  declarations  of  one  who 
has  given  him  an  indemnity,  being  the  real  party  in  interest,  are 
admissible.^*  So  are  those  of  his  under-sherin"  or  deputy,"  if  the 
action  is  for  the  default  of  the  declarant,  or  if  they  were  made 
as  part  of  the  res  gestos  of  an  act  properly  in  evidence,  or  were 
made  within  the  scope  of  the  agency."  Proof  of  a  person's  being 
deputynsheriff,  and  of  his  advertising  property  for  sale  under  an 
execution,  as  such,  is  sufficient  to  authorize  evidence  of  his  dec- 
larations, without  proving  the  issuing  and  delivery  of  an  execu- 
tion to  him."  Whether  the  sheriff  recognized  the  act  of  his  dep- 
uty or  not  need  not  be  shown." 


1  Moene  y.  SeTmoiir,  5  Wend.  812. 

*  Beckford  t.  Afontaflnie,  2  £sp.  476. 

*  Camp  y.  Chamberlaixi,  6  Den.  198 :  and  see  Bond  y.  Willett,  1  Al]}>.  Ct.  Apu 
Dec.  166 ;  Elias  y.  Farley.  2  Id. 

*  Weld  y.  Bartlett,  10  Haaa.  472;  Baoon  y.  Cropsey,  7  K.  T.  196. 

*  Weld  y.  Bartlett  (aboye).  « 

*  Bacon  v.  Cropaey  (aboye). 

*  Lummia  y.  Kiiaaon,  48  Barb.  878. 

*  Id. ;  bnt  compare  Cnrtis  y.  Patterson,  8  Cow.  66,  67. 

*  Bayley  y.  Bates,  8  Johns.  lJ»9. 
"Id. 

>i  Van  Cleef  y.  Fleet,  16  Johns.  147. 

»  Baoon  y.  Cropsey,  7  N.  Y.  196;  BUyin  y.  BleaUey,  28  How.  Pr.  124. 

"  Potter  y.  Lansing,  1  Johns.  216. 

"  Bayley  y.  Bryant.  24  Pick.  198;  Kosc.  N.  P.  71.  » 

"  Rose.  N.  P.  74. 

>•  Tyler  y.  Ulman,  12  Masa.  168;  1  Qreenl.  £y.  210,  g  ISa 

"  Stewart  y.  Wells,  6  Barb.  79. 

"  Stewart  y.  Wells  (aboye). 

'*  Moliityro  y.  Trumball,  7  Johns.  86. 
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To  prove  instnictions  from  the  party  snch  ba  to  exonerate 
the  fiherifi  from  liability  for  acts  of  his  deputy,  it  must  be  shown, 
not  odIy  that  the  party  directed  the  deputy  to  depart  from  the 
line  of  duty  impost  by  law,  but  that  the  deputy  followed,  or,  at 
least,  undertooK  to  follow  directions  given.^ 


>  Sbddon  y.  Payne,  1  N.  T.  45S ;  Walden  t.  DaTison,  1ft  W«nd  ft7& 
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ACTIOKS  FOB  DECEIT  OB  FBATTD. 

1.  Frame  or  tne  actioi^  9.  PUdntifiTB  reliance. 

2.  The  repreeentadoii.  lO.  Damages. 

8.  Liberal  rule  of  evidenoe:  Cogency.  11.  Oral  evidence  to  vary  writing. 

4.  Falsity.  12.  Testimony  of  the  parties. 

5.  —  as  to  solvency.  Ac.  18.  Declarations  of  conspirators. 

6.  —  reason  to  beueve  one  insolvent,  Ac.  14.  Defenses. 

1.  Scienter.  1ft.  —  former  abjudication. 

8.  Intent  to  deceive. 

1.  Frame  of  the  aetion.'] — Plaintiff  cannot  recover  on  proof 
of  a  mere  breach  of  contract,^  even  coupled  with  mistake '  or 
conversion .'  If  the  complaint  contains  all  the  allegations  neces- 
sary to  authorize  recovery  on  a  breach  of  contract,  and,  also,  all 
those  necessary  to  sustain  a  recovery  for  fraud  and  deceit,  plaint- 
iff cannot  recover  without  proving  the  fraud.*  The  averment  of 
a  contract  may  be  deemed  matter  of  inducement  merely.*  If 
the  deceit  is  proved,  an  allegation  of  conspiracy  unproved  does 
not  necessarily  defeat  the  action.* 

2.  The  repreaentation?'\ — The  fraudulent  representation  re- 
lied on  must  be  stated  in  the  complaint.*  Proof  of  it  in  substance 
and  legal  effect,  is  enough.*  It  a  sufficient  fraudulent  repre- 
sentation is  duly  alleged  and  proved,  a  representation  not  specifi- 


>  Barnes  v.  Qnigley,  69  N.  Y.  266 ;  Peck  v.  Root,  6  Hun,  647. 

*  Dudley  v.  Scranton,  67  N.  T.  424. 

*  Saltus  V.  Oenio,  8  Bosw.  260. 

^  Ross  V.  Mather,  61  N.  Y.  108,  extended  by  amendment  of  §  649  of  N.  Y.  Code 
of  Civ.  Fro.,  in  1879,  to  all  cases  of  an  allegation  of  fraud  in  contracting  the  liability, 
except,  perhaps,  promises  of  marriage.  iSfore  that  amendment,  allegations  of  fraud, 
if  incidental,  in  a  complaint,  the  main  scope  of  which  was  a  hrench  of  contract* 
might  be  disre^i^arded.  Graves  v.  Waite,  69  N.  Y.  166.  As  to  amending,  see  Crosby 
V.  Watts,  41  Super.  Ct.  (J.  <fc  8.)  208 ;  Saltus  v.  Oenin,  8  Abb.  Pr.  268 ;  Hochstetter 
y.  Isaacs,  14  Abb.  Pr.  N.  8.  286. 

Fraud  not  alleged  may  be  proved  in  avoidance  of  the  effect  of  an  agreement 
proved  by  the  adverse  party.    Clailin  v.  Taussig,  7  Hun,  228. 

*  Elwood  V.  Gardner,  lu  Abb.  Pr.  N.  S.  288,  s.  o.  46  N.  Y.  849,  affi'g  9  Abb.  Pr. 
N.  S.  99.    As  to  the  frame  of  the  action  compare  pp.  286  and  889  of  this  vol. 

*  Hayward  v.  Draper,  8  Allen,  661. 

*  For  the  distinction  between  actionable  false  representations,  and  promissory 
representations  or  opinions,  Ac,  see  Sawyer  v.  Prickett,  19  Wall  146;  Simarv. 
Canaday,  68  N.  Y.  298.  Compare  Ellis  v.  Andrews,  66  N.  Y.  88 ;  Foster  v.  Swasey, 
2  Woodb.  dc  M.  217. 

*  Ellis  V.  Andrews  (above).  But  deceit  may  be  proved  by  actions  without  evi- 
dence of  express  words.  Chandelor  v.  Lopns,  1  Smith's  L.  Cas.  299,  820,  and  cases 
cited. 

*  Craig  V.  Ward,  I  Abb.  Ct  App.  Dea  464,  a.  o.  8  Abb.  Pr.  N.  S.  286;  8  Eeyea* 
887,  affi'g  86  Barb.  877. 

[614] 


ACTIONS  FOR  DECiaT  OR  FRAUD.  615 

cally  alleged  may  alBO  be  proved.^  A  yariance  by  proving  only 
one  of  several  representations  alleged,^  if  the  one  alleg^  and 
proved  be  sufficient  to  maintain  the  action,  is  not  materiaL 

Fraud  by  defendants'  agent,'  or  by  one  of  a  firm,  defendants,^ 
when  it  will  sustain  the  action,  is  admissible  under  an  allegation 
of  fraud  by  defendants."  Against  a  co-defendant,  evidence  of  his 
original  knowledge  of  the  scheme,  and  of  acceptance  of  its  bene- 
fits, is  sufficient  to  go  to  the  jury,  without  evidence  of  direct 
representations  by  him.* 

if  representations  directly  to  the  plaintiff  or  his  agent  are 
not  shown,  there  must  be  evidence  that  defendant  had  in  mind 
the  plaintiff,  or  a  class  of  which  he  was  one.'' 

3.  Liberal  rule  of  evidence :  Cogency,'] — ^Evidence  tending  to 
show  the  true  nature  of  the  transaction  is  freely  received,  umess 
forbidden  by  settled  rules.'  Even  slight  evidence  having  a 
tendency  to  establish  fraud,  is  competent/  Thus,  for  the  purpose 
of  throwing  light  on  the  transaction,  evidence  of  acts,  tending  to 
effect  the  fraud  sued  for,  done  by  some  of  several  partners,  even 
though  before  the  formation  of  their  partnership,  may  be  compe- 
tent.^®  Evidence  tending  to  show  the  impossibility  that  tlie 
representations  should  have  been  true  is  relevant,  as  well  as  evi- 
dence directly  to  their  falsehood.^ 

Testimony  of  a  single  competent  witness  is  sufficient  to 
sustain  a  verdict.^ 


'  Oliver  r.  Bennett,  65  N.  Y.  669. 

*  YatcB  y.  Alden,  41  Barb.  172 ;  Updike  t.  Abel,  60  Barb.  16. 

'  Elwell  V.  Ch*mberUiD,  81  N.  T.  61 1 :  Durst  v.  Burton,  2  Lane.  137,  affi*d  in  47 
K.  T.  167;  8  Am  L.  Rev.  681;  8  Id.  442,  and  cases  cited.  Compare  Lansing  v. 
Coleman,  68  Rarb.  611. 

B.  p.  in  case  of  bosband  acting  for  wife.  Warner  v.  Warren,  46  N.  T.  228 ; 
Graves  r.  Spier.  68  Barb.  849.  Compare  Birdseye  v.  Flint,  8  Barb.  600 ;  Weclcler  v. 
First  National  Bank  of  Hagerstown,  42  Md.  681,  a.  o.  20  Am.  K.  96. 

^  Pages  214  and  217  of  this  vol.,  and  Chamberlin  v.  Prior,  1  Abb.  Ct  App.  Deo. 
889. 

*  King  v.  Fitob,  2  Abb.  Ct.  App.  Dec.  608 ;  Mackay  v.  Commercial  Bank  of  New 
Branswick,  L.  R.  6  P.  C.  894,  s.  c.  9  Moak's  Eng.  202. 

As  to  corporate  officers,  see  p.  88,  of  this  vol.  1  Redf.  Ry.  692  (14);  Arthnr 
V.  Oris  wold,  66  N.  T.  400;  Morgan  v.  Skiddy,  62  N.  Y.  819,  afifij:  in  part  and  rev*^ 
in  part,  86  Snper.  Ct.  (J.  k  S.)  162;  Peck  v.  Gnrney,  L.  R.  6  Ho.  of  L.  877,  s.  c.  8 
MoaVsEng.  1. 

•  Miller  t.  Barber,  66  N.  Y.  668,  affi'g  4  Han,  802. 

V  Swift  V.  Winterbotham,  L.  R.  8  Q.  B.  244,  &  o.  6  Moak's  Eng.  202 ;  2  Abb.  N. 
Y.  Dig.  new  ed.  884,  Ac  Compare  Fans  v.  Peck,  10  AbB.  Pr.  N.  S.  66,  s.  o.  2 
B weeny,  689;  Simpson  y.  Wigi^in,  8  Woodb.  dl;  M.  .418;  Crocker  v.  Lewis,  3  8amn. 
1 ;  Peck  y.  Oumey,  L.  R.  6  Hoose  of  L.  877,  s.  o.  8  Moak's  Eng.  R.  1.  See  lasigi  y. 
Brown,  17  How.  U.  8.  188. 

^  See  Bigelow  on  Fr.  476. 

•  See  Hnbbard  v.  Briggs,  81  N.  Y.  618. 

><>  Chester  y.  Diokerson,  64  N.  Y.  1,  s.  c.  46  How.  Pr.  826,  affi'g  62  Barb.  849; 
and  see  Gethy  y.  Devlin,  24  N.  Y.  403. 

'*  See,  for  instance,  Tbrirn  v.  Helmer,  4  Abb.  Ct.  App.  Deo.  408. 

''  Morgan  y.  Skidmore,  H  Abb.  New  Coses,  95.  Whether  more  than  a  prepondap 
ance  of  evidence  can  be  required,  see  page  496  of  this  voL 
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4.  Falsity. "y-  The  burden  is  on  plaintiff  to  give  evidence  of 
falsity.^  If  the  falsity  consists  in  the  existence  and  contents  of 
docnments,  such  as  the  fact  of  incumbrances  on  real  property, 
the  admissions  of  defendant  are  not  competent  without  excuse 
for  not  producing  the  best  eyidence.'  Representatioas  as  to  the 
amount  of  property,  sales,  4&c.,  are  provea  to  be  false  by  show- 
ing substantial  exaggerations.* 

5.  —  as  to  solveney^  cfec] — On  the  question  of  solyency  or 
pecuniary  ability,^  facts  whicn  are  the  usual  concomitants  or  con- 
sequences of  pecuniary  ability,  or  the  contrary,  are  competent : 
thus,  a  judgment  and  execution,  and  its  return  unsatisfiea ;'  dis- 
honor of  a  check  drawn  by  a  merchant  upon  his  banker;^  the 
small  amount  a  merchant  had  on  deposit  m  bank  at  the  time  of 
his  purchases ;  "^  the  fact  of  having  absconded  and  having  been 
proceeded  against  as  an  absconding  debtor,  without  sumcient 
assets  to  pay  in  full,'  and  the  like,  are  competent ;  and  such  evi- 
dence is  received  more  or  less  freely,  according  as  direct  evidence 
is  wanting  or  accessible.  The  taking  of  the  poor  debtor's  oath,  or 
a  discharge  from  imprisonment  for  insolvency,  if  not  in  a  court 
of  record,  may  be  proved  by  parol;*  and  irregularity  in  the 
certificate  is  immaterial.'* 

Ability  or  inability  to  pay  debts,  is  a  fact  which  a  witness 
conversant  with  the  particulars  may  directly  testify  to."  Such  a 
witness  may  be  asked  **  what  were  the  circumstances "  of  the 

Eerson,  or  ''  what  was  his  situation  as  to  property ;"  ^  "  whether 
e  was  responsible  for "  a  given  sum,  and  the  like.**  Solvency 
within  a  reasonable  period  before  the  date  in  question  will,  in 
the  absence  of  evidence  of  change,  support  an  inference  that 
the  solvency  continued.**  To  testify  that  the  person  "  was  con- 
sidered good"  is  hearsay,  or  evidence  of  repute  only,  and  not 


I  Bigelow  on  Fr.  498 ;  and  see  Gray  y.  LesBiDg^n,  2  Bosw.  267. 

*  Sherman  y.  People,  18  Hnn,  577. 

*  Weetcutt  y.  Ainsworth,  9  Hun,  68. 

*  See  paragraph  6. 

*  btahl  y.  Btahl,  2  Lans.  60. 

*  Brown  v.  Montgomery,  20  N.  Y.  287. 

*  Jordan  y.  Osja^ood,  109  Mass.  467,  b.  o.  12  Am.  R.  731.  As  to  the  mode  of  proy- 
inff  the  balance  in  bank,  see  Lewis  y.  Palmer,  28  N.  T.  271  ;  Clark  y.  Dearborn, 
6  Dner,  809 ;  Hnlliyan  y.  Warren,  48  How.  Pr.  188;  Boston  A  W.  R.  H.  Co.  y.  Dana. 
1  Gr^,  88;  Jordan  y.  Osgood,  109  Mass.  467,  s.  o.  12  Am.  R.  781. 

*  Ten  Eyck  y.  Tibbits,  1  Cai.  427.  Compare  Babcock  y.  Middlesex,  Ac  Bank,  28 
Conn.  802 ;  Simpson  y.  Carleton,  1  Allen,  109. 

*  Richardson  y.  Hitchcock,  28  Vt.  767. 
"Id. 

II  Thompson  y.  Hall,  46  Barb.  214. 
1*  Caswell  y.  Howard,  16  Pick.  667. 
"  Hard  y.  Brown,  18  Vt  87. 

'♦Walrody.Ball.  9Borb.27l,275.  Compnre  French y.  WiHett,  10  Bosw.  666.  So, 
on  the  question  of  the  falsity  of  representations  as  to  professional  income  in  o  given 
year,  eyidence  of  actual  income  in  the  next  year,  is  releyont.  Thom  y.  Helmer,  4 
Abb.  Ct.  App.  Cas.  408.  Compare,  as  to  flactuating  profits^  Masterton  y.  Village  of 
Kt.  Vernon,  68  N.  T.  891. 
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competent  on  the  question  of  actual  condition ;  ^  but  to  testify 
that  the  witness  considered  him  good  at  the  time,  is  admissible, 
in  connection  with  his  testimony  to  the  facts.* 

A  witness  who  states  the  facts  on  which  his  opinion  is  bajsed, 
and  his  means  of  knowledge*  may  state  his  opinion.*  Without 
the  facts  his  opinion  is  incompetent.*  To  quahfy  the  witness  for 
this  purpose,  he  must  show  some  knowledge  as  to  the  existence 
and  ownership  of  property.*  Mere  inference  from  style  of 
living,  &c.,  is  not  competent.^  It  is  no  objection  that  the  opin* 
ion  was  based  partly  on  what  was  said  by  others,  acquainted 
with  the  person,  at  the  place  *  and  at  and  before  the  time.  In  con- 
nection with  direct  opinions,  evidence  that  the  party  was  indus- 
trious and  of  good  haoits,  is  competent.* 

When  it  is  essential  to  prove  actual  insolvency  it  cannot  be 
proved  by  general  reputation.** 

6.  —  reason  to  h  lieve  one  insclventy  dkc."] — Upon  the  question 
whether  a  party  had  reasonable  cause  to  oelieve  another  insol- 
vent, it  is  competent  to  show  that  he  was  generally  reputed  at 
the  place,  to  be  so,^  or  the  contrary ;  ^  and  to  show  his  Dusiness 
credit  and  pecuniary  standing  among  those  neighbors,  creditors, 
etc.,  having  dealings  with  him ;  **  also  his  habits  affecting  credit 
and  the  probability  of  insolvency,  such  as  attention  or  inattention 
to  business,  frugality  or  extravagance  in  expenditure,  habitual 
waste  of  time;"  and  defendant's  knowledge  oi  these  facts." 

A  qualified  witness  may  state  his  opinion  whether  the  credit 
of  the  party  was  good  ;**  whether  he  was  in  good  reputation  for 
property ;"  and  tne  like.  The  fact  that  the  knowledge  of  the  wit- 
ness does  not  extend  to  the  condition  of  the  party  at  places  other 


1  Sholdon  T.  Root,  16  Pick.  661 

*  Commonwealth  t.  Thompson,  8  Dana  (Ky.)  801.     Compare  note  on  testimony 
to  belief,  <fec.,  in  3  Abb.  New  Cob.  284. 

>  Sherman  y.  Blodgett,  28  Vt.  149. 

^  Hard  y.  Brown,  18  Vt.  87;   Crawford  y.  Andrewa,  6  Geo.  244,  261.     Compare 
Griffin  y.  Brown,  2  Pick.  804,  809. 

*  Andrews  y.  Jones,  10  Ala.  460,  470. 

*  Babcock  y.  Middlesex  SaYings  Bank,  28  Conn.  802,  806.    The  head  note  is  tso 
broad. 

Md. 

«  Hani  V.  Brown,  18  Vt.  87,  97. 

*  Hard  y.  Brown,  18  Vt.  87 ;  and  see  paragraph  6. 

i<»  Fairchild  y.  Case.  24  Weod.  881 ;  Molyneaux  y.  Collier,  18  Geo.  406,  417.  So» 
of  the  admissionB  of  plaintifTa  attorney.    Potter  y.  Lansiog,  1  Johns.  216. 

>*  Lee  Y.  Eilbnm,  8  Gray,  694,  698;  Ward  y.  Hemdon,  6  Port.  882;  Amsden  y. 
Hanche»ter,  40  Barb.  168. 

"  Bartlett  y.  Decreet,  4  Id.  118 ;  Sheen  y.  Bumpatead,  2  H.  A  C.  193,  a.  o.  10  Jar. 
K.  8.  242. 

*•  Heywood  y.  Reed,  4  Gray,  674. 

'♦  Simpson  y.  Carleton,  1  Allen,  109,  117. 

'*  Id;  Sheen  y.  Bnmpatead  (aboYe). 

«  Hard  y.  Brown,  18  Vt.  87 ;  Irelin  y.  Peck,  2  Robt.  68L 

"  Bartlett  y.  Decreet,  4  Gray,  118. 
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than  his  chief  residence  or  domicile  does  not  necessarilj  render  it 
incompetent.* 

7.  Scienter.']^ — If  the  false  representations  do  not  imply  persona] 
knowledge,  plaintiff  must  show  that  the  speaker  knew  tliem  to  be 
false  when  he  made  them,*  or  had  good  reason  to  believe  that  they 
were  when  made,*  or  that  he  intended  them  to  be  understood  as 
communicating  his  own  actnal  knowledge,  though  conscious  that 
he  had  not  such  knowledge.* 

The  allegation  and  the  proof  should  correspond  on  these 
points.* 

To  show  scienter,  plaintiff  may  ])rove  other  declarations  by 
defendant,  on  matters  relevant  to  the  issue,  presumably  or  actu- 
ally within  ills  knowledge,  and  then  show  their  falsity.® 

8.  Intent  to  deceive,'] — Intent  to  deceive  must  be  alleged  and 
proved.'  Proof  of  a  false  representation  knowingly  made,  raises 
a  presumption  of  a  fraudulent  intent.*  Representations  made  in 
defendant's  hearing,  and  without  objection  from  him,  may  be 
proved  in  connection  with  evidence  of  false  representations  pre- 
viously made  by  him ;  as  tending  to  show  intent.*  For  the  same 
purpose,  evidence  of  other  similar  frauds  committed  by  defend- 
ant on  other  persons,  at  about  the  same  time,  is  competent." 
Where  the  alleged  deceit  waa  by  fraudulent  suppression  of  facts, 
it  is  competent  to  prove  that,  in  the  other  instances,  it  was  com- 
mitted by  actual  misrepresentation  concerning  the  same  facta,  if 
they  were  both  false  and  fraudulent."  But  such  other  misrepre* 
sentations  will  not  alone  sustain  a  recovery,  unless  the  maker  in- 
tended they  should  be,  and  they  were,  communicated  to,  and  acted 
on,  by  plaintiff."    Plaintiff  need  not  prove  defendant's  motive,^ 


1  Stebbins  y.  Miller,  12  Allen,  591,  694,  697. 

*  Oberlander  y.  Spiess,  46  N.  Y.  175;  Hubbell  v.  Meigg,  60  N.  Y.  480. 

*  Or  knew  facts  Bufficic nt  to  have  put  him  upon  inquiry.  Craig  t.  Ward,  1  Ahb. 
Ct  App.  Dec.  454.  Othei-wise  of  merely  haying  the  means  of  knowledge.  Lefeyer 
y.  Lefeyer,  80  N.  Y.  27. 

^  Marsh  y.  Falker,  40  N.  Y.  662 ;  per  Brady,  J.,  in  Indianapolis,  d^c.  R.  R.  Co.  y. 
Tyng,  2  Hun,  811. 819 ;  limiting  Bennett  v.  Jndaon,  21  N.  Y.  288;  Cabot  y.  Christie, 
42  Vt.  121.  8.  o.  1  Am.  R.  818. 

*  Marshall  y.  Fowler,  7  Hun,  237. 

*  Coleman  y.  People,  68  N.  Y.  666;  affi'g,  1  Hun,  696,  a.  o.  4  Supm.  Ct  (T.  A  C.) 
61. 

^  Lefler  y.  Field,  62  N.  Y.  621 ;  compare  Dudley  y.  Scranton,  67  Id.  424 ;  Mar- 
shall y.  Fowler,  7  Hun,  287;  tontra,  Polhil  y.  Walter,  8  Barn.  A  Ad.  114;  compare 
Watson  y.  Poulson,  16  Jur.  1111. 

^  People  y.  Herrick,  18  Wend.  87;  8  Am.  L.  Rey.  480,  and  cases  cited. 

*  Hubbard  y.  Briggs,  81  N.  Y.  618,  687. 

M  Butler  y.  Watkins,  18  Wall.  464;  Cary  y.  Houghtaling,  1  Hill,  811 ;  Amsdeny. 
Manchester,  40  Barb.  168;  Van  Vleeck  y.  Le  Roy  (below).  Contra,  unlem  such 
frauds  were  pnrts  of  one  fraudulent  scheme,  Jordan  y.  Osgood,  109  Mass.  457,  s.  c. 
12  Am.  R.  781 ;  Edwards  y.  Warner,  86  Conn.  617. 

»  Hall  y.  Naylor.  18  N.  Y.  68S,  rey'g  6  Duer,  71. 

"  Vnn  Kleek  y  Le  Roy,  4  Abb.  Ct.  App.  Dec.  481,  s.  o.  4  Abb.  Pr.  N.  a  481, 
aiB'g  87  Barb.  644. 

*'  Gould  y,  St.  John,  16  Wend.  660,  and  cnsea  cited. 
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nor  tliat  a  defendant  actnallj  gniltj,  was  benefited,  or  was  in  col« 
losion  with  one  who  was  benented.^ 

9.  Plaintiff^ 8  reliance  on  iHe  representations,'] — ^Plaintiffs  re- 
liance must  be  shown.*  His  condnct  in  consequence  of  the  deceit 
may  be  proved  for  this  purpose,*  even  though  it  be  not  speciallv 
pleaded  so  as  to  be  considered  on  the  question  of  damages.^  His 
testimony  that  his  subsequent  acts  were  in  consequence  of,  or  on 
the  faith  of  the  representation,  is  competent.*  And  it  is  not  suf- 
ficiently met  by  proving  that  he  also  sought,  and  in  part  relied  on, 
information  from  other  sources.*  To  show  that  the  credit  given 
by  plaintiff,  was  given  to  the  person  alleged,  the  plaintiffs  oral  de- 
clarations^ and  entries  in  his  books,^  maae  at  the  time,  are  compe- 
tent. But  the  letters  and  declarations  of  third  persons,'  even  nis 
agents,^^  are  not  competent  unless  as  part  of  the  res  gestm  of  an  act 
properly  in  evidence."  If  the  parties  dealt  on  equal  terms,  each 
may  be  presumed  to  have  relied  upon  his  own  judgment  in  mat- 
ters of  value  and  opinion.*' 

10.  Damages.] — The  price  plaintiff  paid  defendant,  under  the 
inducement  of  false  representations  oi  value,  is  competent  evi- 
dence for  the  jury,  of  what  the  value  would  have  been  had  the 
representations  been  true.^  Other  rules  for  proving  value  and 
damage  have  been  already  stated." 

11.  Oral  evidence  to  vary  wrfting.] — Oral  evidence  of  mis- 
representations, though  not  usually  admissible  to  show  the  mean- 
ing of  an  instrument  embodying  a  contract,"  is  admissible  to  show 
the  intent  of  the  parties,"^  and  tho  deceit  by  which  assent  was  ob- 
tained," and  to  show  what  would  have  been  covered  by  the  terms 


»  Hubbard  v.  Brlggs,  81  N.  Y.  618. 

*  Taylor  t.  Guest.  68  N.  Y.  262.     And  must  be  Alleged.    Goings  r.  White,  SS 
Ind.  125;  Sazton  t.  Dodge,  57  Ba-b.  84, 116. 

«  Thorn  v.  Helmer,  4  Abb.  Ct.  App.  Dec.  408. 

*  Id;  Dunaf  v.  Parker,  8  Daly,  89. 

«  People  V.  SuUy,  5  Park  Cr.  142;  Bruce  t.  Buit,  67  N.  Y.  237.  affig  5  Daly, 
610;  Hardt  r.  SchuUing,  18  Hun,  537 ;  and  see  pp.  240,  246,  265,  of  thb  vol 

•  Bruce  y.  Burr  (above). 

»  Fellowes  T.  Williamson,  M.  A  M.  806 ;  Powell  Ey.  146 ;  Rose.  N.  P.  64. 
^  Place  Y.  Minster,  65  N.  Y.  89,  107.    To  the  contrary,  Moore  y.  Meecbam,  10  Id. 
207.    Compare  p.  245  of  this  vol  note  4. 

•  Longeneoker  v.  Hyde.  6  Binn.  1. 
1^  Small  V.  Gilman.  48  Me.  506. 

"  8ee  pp.  246  and  265,  of  this  vol. 

»  Blease  v.  Garlington,  92  U.  8.  (2  Otto),  1. 

«  Miller  v.  Barber,  66  N.  Y.  658.  668.  affi'g  4  Hun.  802. 

"  Pages  808.  347,  489  and  693,  of  this  vol.  CI  irk  v  Balrd,  9  K.  Y.  188;  McDon- 
ald Y.  Christie,  42  Barb.  86;  Page  v.  Parker.  40  N.  H.  47.  59;  Lane  v.  Wilcox,  65 
Barb.  616 ;  Rice  v.  Manley,  66  If.  Y.  82,  roY'g  2  Hun,  492,  s.  o.  5  Supm.  Ct.  (T.  A 
C.)  14. 

*^  For  the  limitations  of  this  rule,  see  p.  294  of  th:s  vol.  Webster  v.  Uodgkina^  6 
Fosfc.  (N.  H.)  128,  148. 

*•  Thomas  v.  Beebe,  25  N.  Y.  244. 

"  See  Salem  India  Rubber  Co.  v.  Adams,  23  Pick.  (Mass.)  256 ;  Benj.  on  Sale^ 
§  621,  n. ;  Bigelow  on  Fr.  488 ;  Culver  y.  Avery,  7  Wend.  380,  and  see  cases  cited. 
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of  the  inBtrnment  if  the  representations  had  been  tme;^  and  the 
relation  of  the  parties,  nqder  which  the  instmment  was  made, 
may  be  shown,  not  to  vary  its  terms,  but  to  show  the  defendant's 
liability  in  respect  of  the  transaction.^  The  fact  that  certain  false 
representations  were  reduced  to  writing  and  delivered,  docs  not 
exclude  evidence  of  other  oral  misrepresentations.'  Ambiguous 
words  used  for  the  purpose  of  deceit,  are  taken  in  the  sense  in 
which  the  defendant  intended  they  should  be  understood.* 

12,  Testimony  of  the  po/rtiesJ] — If  the  facts  are  not  conclu- 
sive as  to  fraud,  the  parties  may  be  examined  as  to  their  know* 
ledge,*^  ignorance,*  belief,'  opinion,'  and  reliance,*  at  the  time  of  the 
transaction;  and  for  the  purpose  of  showing  reliance,  plaintiff 
can  testify  that  he  would  not  nave  acted  as  he  did  had  the  facts 
been  known  to  him,^  but  defendant  cannot  testify  that  he  did 
not  intend  to  deceive,^  nor  that  he  intended  only  to  give  an  opin- 
ion." 

Defendant  is  privileged  to  refuse  to  answer  a  question  and 
equally  from  producing  documents,^  if  the  court  can  see  that 
his  answer,  or  the  documents,  may  in  some  way  criminate  him, 
directly  or  indirectly,  in  a  criminal  fraud,  either  by  furnishing 
direct  evidence  of  his  guilt,  or  by  establishing  one  oi  many  facts, 
which  together  may  constitute  a  chain  of  evidence  sufficient  to 
warrant  his  conviction,  although  the  one  answer  or  document 
could  not  itself  produce  such  result.  The  witness  claiming  the 
privilege  is  not  obliged  to  explain  how  he  will  be  criminated,  nor 
need  the  court  see  that  he  must  be  in  some  way  ;  it  is  enough 
that  the  situation  is  such  that  he  might  be.^*  But  if  the  party,  m 
testifying  on  his  own  behalf,  has  voluntarily  opened  the  subject,  he 
may  oe  cross-examined  so  far  as  necessary  to  sift  his  testimony, 
notwithstanding  the  claim  of  privilege." 

Where  the  privilege  exists,  it  is  personal  to  the  witness.  His 
counsel  cannot  be  heard  to  object  to  the  evidence  as  such,  nor 

>  Sharp  V.  Mayor,  Ac.  of  N.  Y.  40  Barb.  256.  270,  a.  a  less  fully,  25  How.  Pr.  M9. 
«  Richards  y.  Millard,  56  N.  Y.  574,  a.  a  below,  1  Supm.  Ct  (T.  A  C.)  247. 

*  Match  Y.  Hnnt,  6  CcDt.  L.  J.  155. 

*  Johnson  y.  Hathorn,  2  Abb.  Ct  A  pp.  Dec.  465. 

*  See  KevDolds  y.  Commerce  Tire  Ids.  Co.  47  N.  Y.  697. 
•Id. 

'  Smith  y.  Countryman.  80  N.  Y.  656;  Watson  y.  Cheshire,  18  Iowa,  202,  210. 
'  Blanchard  y.  Mann,  1  Allen  (Ma8<.),  438. 

*  Smith  y.  Coantryman,  (aboyo) ;  White  y.  Dodds,  42  Barb.  554,  s.  o.  18  Abb.Pr. 
250,  and  28  How.  Pr.  197. 

Such  eyidence  is  necessarily  open  to  suspicion,  since  it  undertakes  to  proye  good 
faith  by  an  appeal  to  the  yery  good  faith  which  is  to  be  proyed.  1  Whart.  Ey.  45, 
§  85. 

^^  King  y.  Fitch,  2  Abb.  Ct  App.  Dec.  516.  Conira,  Learned  y.  Ryder,  61  BarK 
662,  s.  c.  6  Lans.  589. 

"  Bnllard  y.  Lockwood,  1  Daly,  158,    Qmtra,  Pope  y.  Hart,  85  Barb.  680. 

"  Waugh  V.  Fieldinff,  48  N.  Y.  681. 

"  See  Byasa  v.  Sullivan,  21  How.  Pr.  50. 

^*  People  y.  Mather,  4  Wend.  229.  But  the  question  is  for  the  court  not  the  wit- 
ness. Fellows  y.  Wilson,  81  Borb.  162.  If  inspection  of  a  document  is  necessary 
the  court  may  require  to  see  it    MitcheU's  Case,  12  Abb.  Pr.  249. 

»  People  y.  Carroll,  3  Park.  Cr.  78. 
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fihould  the  judge  refuse  to  allow  the  objectionable  question  to  be 

Sut,  but  only  advise  the  witness  of  his  privilege.  The  witness 
as  a  right  to  advise  with  his  counsel  in  tne  hearing  of  the  court, 
but  not  privately,  but  must  give  his  own  answer  without  aid  in 
writing  or  otherwise.  An  exception  lies  to  a  refusal  to  require 
an  answer,  but  not  to  a  requirement  of  an  answer.^  As  to  a  non- 
criminal fraud  he  has  no  privilege.*  A  knowledge  of  falsity  being 
proved  is  not  overcome  by  oath  to  belief,  or  to  intent  to  pay.* 

13.  Declarations  of  con^iratora.'] — Slight  evidence  of  con- 
cert  or  collusion  between  the  parties  to  an  illegal  transaction, 
admits  evidence  of  the  acts  and  declarations  of  one  against  the 
others,  under  the  rule  already  stated.^  It  is  in  the  discretion 
of  the  court  to  allow  evidence  of  the  declarations  of  one,  to  be  ad- 
mitted against  the  other,  in  anticipation  of  evidence  to  connect.' 

14.  Defenses,'] — On  the  question  of  good  faith,  defendant  may 
show  that  he  previously  made  inquiries,  and  from  the  result  be- 
lieved the  statement  which  he  thereupon  made.*  If  charged  with 
deceit  by  suppressing  information  received  from  a  document,  he 
may  prove  its  contents  to  repel  the  charge.'' 

Plaintiff's  knowledge  is  admissible  under  a  general  denial.®  It 
must  be  clearly  shown,  to  amount  to  a  bar."  Defendant  may 
prove  plaintiff's  representations,  on  the  same  subject,  to  third 
persons,  or  his  use  with  third  persons,  of  representations  made  by 
others.^^ 

Evidence  of  the  good  character  for  honesty  and  fair-dealing 
of  the  defendant,^  or  of  the  agent  «rho  acted  for  him,*^  is  not  com- 
petent. 

15.  — former  adjudication."] — The  acquittal  of  the  defendant 
on  a  criminal  prosecution,  is  not  competent  m  his  f avor.^  A  judg- 
ment for  defendant  in  a  civil  action  on  contract,  is  not  necessari^ 
a  bar.i*  Judgments  and  judicial  proceedings  to  which  the  party 
was  an  entire  stranger,  are  not  competent  against  him,  to  show 
the  truth  of  facts  alleged  or  established  by  them.^ 


'  6  Abb.  K  T.  Dig.  2d  ed.  239.    Remedy  to  Btrike  out  pleading  for  refasal  to  an- 
■wcr.    Richards  r.  Judd,  16  Abb.  Pr.  N.  S.  184. 

•  Bigelow  on  Fr.  498. 

•  Westcott  V.  Ainswortli,  9  Hun,  68. 

•  Page  190  of  this  yol;  2  Whnrt.  Ev.  §  1206 ;  Bigelow  on  Fr.  434. 
»  Miller  y.  Barber.  66  N.  Y.  668,  667.  affi'g  4  Hun,  802. 

•  Obcrlander  y.  Spies,  46  N.  Y.  176.    Compare  Ballard  y.  Lockwood,  1  Daly,  153. 

•  Bronron  y.  Wiman,  8  N.  Y.  187,  189. 

•  Howell  y.  Blddleton,  62  Barb.  181. 

•  Cliandelor  y.  Lopus,  1  Smith's  L.  Cas.  299,  820,  and  cases  cited. 
"  Atkins  y.  ElweU,  46  N.  Y.  763. 

"  Gough  V.  St.  John,  16  Wend.  646;  Anderson  y.  Long,  10  Serg.  <fc  R.  65. 

"  Bossett  y.  Lederer,  1  Hun,  274.  8.  c.  8  Supm.  Ct.  (T.  <&  C.)  671.  Contra,  said, 
where  the  eyidence  is  circumstantial.    See  Bigelow  on  Fr.  478. 

"  Peek  y.  Gurney,  L.  R.  18  Eq.  Coses.  70,  112,  s.  o.  1  Moak's  Eng.  607,  600. 

"  N.  Y.  Code  of  Ciy.  Pro.  §  649;  1  Abb.  N.  Y.  Dig.  new  ed.  680;  8  Id.  466.  478. 
Nor  competent.    Norton  y.  Huzluy,  13  Gray,  285. 

"  Degraff  y.  Hoyey,  16  Abb.  Pr.  120;  Lefeyer  y.  Lefeyer,  80  N.  Y.  27.  Other* 
Vd06  of  a  purchasdr  pefuknU  lUc    Craig  y.  Ward,  1  Abb.  Ct.  App.  Dec  464. 


OHAPTBE  XXXV. 

ACTIONS  FOR  CONVERSION. 

1.  Trame  of  tlie  complaint.  10.  The  conyenioiu 

2.  The  existeoce  and  identity  of  the  thing.     11.  Demand. 
8.  Plaintiff's  title.  12.  Value. 

4.  Po-Bcssion  as  evidence  of  title.  1 3.  Declarations  of  former  owner. 

5.  Mode  of  proving  possession.  14.  Title  in  defense. 

6.  Mode  of  proving  source  of  title.  15.  Title  derived  through  wrong-d 

7.  Title  by  mortgage.  16.  lUecality. 

8.  Equitable  title :  lien.  17.  Mitigation  of  damages. 

9.  Plaintiff  owner,  notwithstanding  void 

sale. 

1.  Frame  of  the  complaint^ — Tf  the  complaint  alleges  a 
wrongful  conversion  as  the  distinctive  ground  of  the  action,  it 
is  not  sustained  by  proof  of  a  mere  breach  of  contract  or  duty.* 
Otherwise,  if  a  cause  of  action  on  contract  is  sufficiently  alleged, 
and  the  allegations  of  conversion  are  incidental.* 

Under  an  allegation  of  conversion  of  plaintiff's  property,  evi- 
dence of  conversion  of  the  property  of  another,  and  a  subsequent 
assignment  of  the  property,  or  of  the  cause  of  action  for  conver- 
sion, is  a  variance."  The  assignment  should  be  alleged ;  *  but  its 
consideration  need  not  be  set  forth.* 

2.  The  existence  and  identity  of  the  thing.'] — Defendant's 
representations  may  be  used  to  estop  him  from  denying  that  the 
alleged  property  ever  existed.^  Conversion  of  checks  or  money 
may  be  proved  under  allegations  of  conversion  of  property.' 
Proving  the  specific  description  of  the  bills  or  coins  converted 
is  not  necessary  if  the  amount  is  not  doubtful.® 

If  the  thing  converted  is  a  written  instrument,  the  nature  of 
the  action  is  sufficient  notice  to  produce,  to  let  in  secondary  evi- 


»  Tolano  v.  National  Steam  Nav.  Co.  6  Robt.  818.  826.  s.  c.  4  Abb.  Pr.  N.  8.  816; 
86  How.  Pr.  496.  Compare  Gordon  v.  Hostetter,  87  N.  V.  99,  s.  o.  4  Abb.  Pr.  N.  S.  263. 

•  Conauglity  v.  l^ichols,  42  N.  T.  83;  bat  see  50  Id.  1;  51  Id.  108.  Compare 
Austin  y.  Kawdon,  44  Id.  63. 

•Bowman  v  Eaton,  24  Barb.  628;  Dnell  v.  Cudlipp,  1  Hilt.  166;  Hodg^ee  y. 
Lntbrop,  1  fc-andf.  46 ;  Whittaker  y.  Merrill,  80  Bnrb.  389 ;  bherman  v.  Elder,  24  N. 
Y.  381.  Compare  Bead  y.  Lambert,  10  Abb.  Pr.  N.  8.  428 ;  Corsan  y.  Oliver,  2  Abb. 
New  Cflfl.  862 ;  Hicke  v.  Cleyeland.  48  N.  Y.  84. 

•  See  Chap.  I. 

•  Voirel  y.  Badcock,  1  Abb.  Pr.  176. 

•  Griswold  y.  Haven,  25  N.  Y.  596 ;  Harding  y.  Carter,  Park  on  Ins.  4  (Lord 
Vansfield.) 

^  Knapp  T.  Bocbe,  87  Super.  Ct  (J.  <fc  8.)  396;  62  N.  Y.  614. 

•  Gorden  y.  Hostet.er,  37  N.  Y.  99,  3.  o.  4  Abb.  1^.  N.  S.  268. 
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dence  of  its  contents  ^  and  indorsements.'  If  the  tiling  convert* 
ed  were  commingled  with  a  larger  quantity,  without  defendant's 
fault,  the  burden  is  on  plaintiff  to  show  the  part  that  he  was  en- 
titled to."  The  rules  applicable  to  proving  quantity,  kind,  dates, 
etc.,  by  witnesses  and  memoranda,  or  entries,  have  been  already 
stated.^  A  qualified  witness*  may  testify  directly  to  the  identity 
of  the  thing ;  but  belief  or  opinion  of  identity  is  not  competent 
without  statement  of  the  facts  on  which  it  is  founded.* 

8.  Plaintiff  ^8  title.'] — ^TJnder  a  general  averment  of  title  or 
ownership,  the  source  of  plaintiff's  title  may  be  proved.^  A  wit- 
ness may  testify  directly,  in  the  first  instance,  who  owned  the 
property,*  if  he  can  do  so  positively,  and  not  as  mere  opinion,* 
Absolute  title  need  not  be  snown.    A  bailee  may  sue.^* 

4.  Possession  as  evidence  of  title,'] — ^The  mere  facts  of  lawful 
possession  in  plaintiff,  and  wrongful  taking  by  defendant,  are 
sufficient.^  Lawful  possession  is  sufficient  evidence  of  title  with- 
out proving  the  transfer  by  which  plaintiff  acquired  title;"  and 
possession  is  presumed  lawful  unless  the  contrary  appears. 

6.  Mode  of  proving  possession,] — A  witness  may  testify 
directly  in  the  first  instance  to  the  fact  of  possession,^  if  he  can 
do  so  positively  (subject,  of  course,  to  cross-examination  as  to  de- 
tails) ;  but  not  to  inference  or  opinion.^* 

6.  Mode  of  proving  source  of  title,] — ^If  the  title  was  acquired 
by  bill  of  sale,  or  other  written  instrument,  it  must  be  produced, 
or  accounted  for  and  secondary  evidence  of  its  contents  given,  in 
order  to  prove  the  transfer."  But  if  title  passed  by  oral  sale  and 
delivery,  a  receipt  or  bill  of  parcels,  though  given  at  the  time,"  or 
a  bill  of  sale  subsequently  delivered,^^  need  not  be  produced. 


>  Bismol  ▼.  Drake,  19  Johns.  66 ;  Hays  ▼.  Riddle,  1  Sandf.  248. 

•  Howell  T.  Hayek,  2  Abb.  Ct.  App.'Dec  423. 
»  Wilson  V.  Wilson,  37  Md.  1. 

^  Pages  319-26  of  tbis  Tol. ;  and  see  Glorer  r.  Hnnnewell,  6  Pick:  222;  Bartlett 
T.  Hoyt.  83  N.  H.  161. 

*  It  requires  knowledge  of  the  thln^.  Rich  y.  Jones,  9  Cash.  (Mass.)  829.  Bnt  not 
oecos3:irilv  an  expert     Morrissey  y.  People,  11  Mich.  827. 

*  Goodinu  y.  Goodwin,  20  Geo.  600. 
'  Heine  v.  Andi^rson,  2  Dner,  818. 

»  De  Wolfe  v.  Williams,  69  N.  Y.  621 ;  Walsh  v.  Kelly,  42  Barb.  93,  a.  o.  27  How. 
Pr.  359 ;  Kelson  y.  lyeraon,  24  Ala.  9, 18. 

•  Wells  y.  Ship,  1  Miss.  (WalkJ  853 ;  MazweUy.  Harrison,  8  Geo.  61,  66. 

'*  Van  Bokkelin  v.  Ingersol,  6  Wend.  315,  confirming  7  Cow.  670 ;  Baker  y.  Hoiu^, 
7  N.  Y.  655 ;  Faulkner  y.  Brown,  13  Wend.  68  ;  and  see  Trnslow  y.  Pntnam,  4  Abb. 
Ct.  App.  Dec.  425 ;  Nesmith  y.  Dyeing,  Ac,  Co.  1  Curt.  C.  Cb.  130,  s.  o.  1  Am.  Law 
IBLut,  82,  and  cas.  cit. 

"  Hendricks  v.  Decker.  85  Barb.  298,  and  cas.  cit. ;  Bowen  y.  Fenner,  40  Id.  888; 
Paddon  y.  WillUms,  1  Robt  840,  s.  o.  2  Abb.  Pr.  N.  S.  88. 

"  Bench  y.  Raritan,  Ac  R.  R.  Co.  87  N.  Y.  457. 

'•  Rand  y.  Freeman,  1  Allen,  617. 

"  Perry  y.  Graham,  18  Ala.  822,  825. 

"  Dunn  y.  Hewitt.  2  Den.  687 ;  King  y.  Randlett^  88  CaL  818. 

'•Page  287  of  this  yol. 

>^  Sanders  y.  Stokes,  80  Ala.  48& 
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An  invoice  is  not  alone  evidence  of  a  eale.^  A  bill  of  lading 
is  presumptive  evidence  of  title  in  the  consignee.* 

The  registry  is  not  the  exclusive  evidence  of  the  title  to  a 
vessel.* 

If  plaintiffs  right  to  claim  possession  is  by  virtue  of  his  pur- 
chase at  an  execution  sale,  the  execution  is  sufficient  evidence  of 
the  judgment,  as  against  the  debtor  in  the  execution ;  but  as 
against  a  third  person  other  than  the  officer,  he  must  prove  the 
judgment.*  If  the  levy  was  valid  only  as  to  part  of  the  property, 
plaintiff  must  identify  the  part.*  A  return  stating  tnat  legsd 
notice  was  given  is  presumptive,  but  not  conclusive  evidence  of 
regularity  in  the  notice.*  Against  one  who  shows  himself  a  pur- 
chaser in  good  faith,  evidence  that  an  execution  against  the  sell- 
er's property  was  in  the  sheriffs  hands  very  shortly  before  the 
purcnase,  will  not  raise  a  presumption  of  actual  levy  made  before 
the  sale.^ 

Other  rules  as  to  the  mode  of  proving  sales  have  been  already 
stated.* 

For  the  purpose  of  proving  ownership  of  crops,  timber,  etc., 
the  ownership  of  the  soil  may  oe  shown  by  producing  the  deed  to 
plaintiff,  and  possession  under  it,  without  showing  title  in  the 
grantor.*  As  between  the  parties  to  the  deed,  parol  evidence 
that  things  not  included  in  its  terms  were  intended  to  pass  by  it 
is  incompetent.^*  Declarations  of  either  the  owner  or  the  occu- 
pant of  the  land,  made  in  connection  with  and  characterizing  the 
possession  and  the  dominion  over  the  crops,  are  competent  in 
favor  of  the  other  on  the  question  of  his  ownership  of  the 
crops.*^ 

The  main  tests,on  a  question  of  fixtures  are,  permanent  char- 
acter; adaptation  to  freehold;  and  intent  of  parties.^*  On  the 
question  of  intent,  declarations  made  by  the  person  in  possession 
of  the  soil,  who  annexed  the  fixture,  and  at  the  time  oi  so  doing, 
are  competent." 

>  DowB  ▼.  Nat.  Exchange  Bank  nf  Milwaukee,  91  U.  S.  (1  Otto),  618. 

•  Id.;  HaUiday  t.  Uamilton,  11  Wall  560;  Rawls  y.  Deshler,  4  Abb.  Ct  App. 
Dec.  12. 

<  United  States  v.  Jones,  8  Wash.  0.  Ot.  209 ;  Sntton  y.  Buck,  2  Taunton.  802. 
«  Yates  ▼.  St  John,  12  Wend.  74;  Dane  y.  Mallory,  16  Barb.  46. 

•  Brown  y.  Pratt,  4  Wis.  518. 

•  Drake  y.  Mooney,  81  Vt  617. 

f  Mlllspaugb  T.  Mitchell,  8  Barb.  838 ;  but  see  Williams  y.  Shelly,  37  N.  T. 
875 ;  Bond  y.  Willett^  1  Abb.  Ct  App.  Dec  166. 

•  i  hapter  XVI. 

•  Grant  y.  Smith,  26  Mich.  201. 

"  lapley  y.  Paige,  12  Vt  868.  Compare  Flynt  y.  Conrad,  1  Phil.  L.  R.  (N.  C.) 
190;  StmpkiDB  y.  Rogers,  16  IlL  897. 

"  Woods  y.  Blodgctt  18  N.  H.  249;  White  y.  Morton,  22  Vt  16.  Compare 
Ekins  y.  Hamilton.  20  Vt  627.  The  declarations  or  servants  remoyin^  the  prodacti 
away  from  the  land,  as  to  what  lot  they  were  brouzht  from,  nre  nut  part  of  the  ret 
g&stm,  nor  within  the  scope  of  their  agency.    Woods  v.  Banks,  14  N.  li.  inl. 

"  Abb.  N.  Y.  Di?.  new  ed.  tit  Fixt. ;  Meig^s  Appeal,  62  Pa.  28,  s.  c.  1  Am.  R. 
872;  Seeger  y.  Pettit,  77  Penn.  St  487,  a.  c.  16  Am.  B.  452}  and  seo  18  Am.  U 
Kev.  45. 

u  Kelley  y.  Eelley,  20  Wis.  448. 
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7.  Ti^  hy  mortgage,'] — If  plaintift  is  a  mortgagee  and  relies 
on  the  mortgage  as  evidence  of  bis  title,  he  must  produce  it,^ 
with  the  note  or  other  written  obligation,  if  any,  to  which  it  ia 
collateral ;'  or  account  for  non-production,  and  prove  the  contents. 
In  either  case  he  must  prove  execution/  A  clerk's  certified  copy 
of  the  mortgage  is  not  competent  evidence  of  execution  or  con- 
tents.^ Unless  there  is  actual  change  of  possession,  filing  must 
be  proved,  as  against  judgment  creditors,  etc.,  but  need  not 
agamst  wrong-doers.'  Oral  evidence  is  not  competent  to  vary  the 
terms  of  the  mortgage.'  Against  a  wrong-doer,  plaintiff  is  not 
bound  to  account  :for  other  property  covered  by  the  mortgage, 
but  the  burden  is  on  defendant  to  show  plaintiffs  interest  re- 
duced thereby.^  A  mortgagee  who  took  possession  under  the 
danger  clause,  may  testify  as  a  witness  whether  he  deemed  him- 
self unsafe.'  An  agreement  to  allow  the  mortgagee  to  sell  and 
use  proceeds  may  1^  proved  by  extrinsic  evidence.* 

8.  Equitable  title:  Lien,"] — Plaintiff  may  prove  an  equitable 
title  to  meet  a  common  law  defense  impeacning  the  legal  title.^ 

Under  allegations  showing  a  pledge  or  other  Hen,  the  evi- 
dence may  be  confined  to  the  debt  alleged  and  admitted."  Evi- 
dence that  the  thing  was  pledged  to  defendant  or  held  by  him 
under  a  lien,  throws  on  plaintiff  the  burden  of  proving  an  ex- 
tinguishment of  the  lien,**  or  other  right  of  present  possession, 
unless  actual  conversion,  in  violation  of  the  lienors  duty,  is 
shown.^  For  this  purpose,  evidence  of  pavment  of  the  debt,  and 
a  demand  for  a  return  of  the  thing  pledged,  is  sufficient. 

9.  Plaintiff  owner ^  notwithstanding  void  sale.] — ^Delivery 
on  a  sale  is  presumed  absolute,  and  the  burden  is  on  the  seller 
reclaiming  the  goods,  to  show  the  condition  or  the  fraud  on 
which  he  relies."  Where  fraud  is  not  imputed,  the  buyer's  in- 
tent not  to  pay  is  irrelevant  on  the  question  of  breach  of  con- 
dition." 

1  Bissen  T.  Fearce,  28  X.  T.  262. 

*  Flynn  y.  Hathaway,  66  IIL  462. 

*  See,  for  mode  of  proof,  pp.  504-8  of  this  vol. 

^  Bissellr.  Pearce  (aboYo) ;  Snndertiii  v.  Wynurn,  10  Ho^,  498. 
»  Porter  v.  Pannley,  14  Abb.  Pr.  N.  a  16,  a.  o.  52  N.Y.  185,  rev^  84  Super.  Ct. 
(J.  <fc  S.)  898,  B.  o.  43  How.  Pr.  445;  Mosea  T.  Walker.  2  HUt.  536. 

<  Baltes  T.  Ripp,  1  Abb.  Ct.  App.  Dea  78 ;  Clark  t.  Honghton,  12  Graj,  88. 

*  Bailey  ▼.  Godfrey,  54  lU.  507,  a.  o.  5  Am.  B.  167.    Compare  pp.  444,  446  of 
tbifi  rol. 

*  Hi^j^hb  y.  Fryer,  1  Lans.  276. 

*  Southard  y.  Pinckney,  5  Abb.  New  Gas.  184,  and  eas.  ^t 
"  Woodworth  v.  Sweet.  61  N.  T.  8,  affi^g  44  Barb.  268. 

"  Luckey  v.  GanDon,  6  Abb.  Pr.  N.  S.  209,  a.  c.  87  How.  Pr.  134,  1  Sweeny,  12, 
"  Bush  T   Lyon,  9  Cow.  52. 

"  Mullioer  v.  FloreDoe,  38  L.  T.  R.  N.  S.  167,  and  eas.  dt^;   Luekey  v.  Gaimoa, 
87  How.  Pr  184,  a.  o.  6  Abb.  Pr.  N.  S.  209,  and  caa.  cit 
^*  NvLBON,  J.,  Furnisa  t.  Hone,  8  Wend.  256. 
1*  Jesaop  T.  MiUer,  2  Abb.  Ct,  App.  Dec.  449. 
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The  buyer's  tmdificlosed  knowledge  that  he  was  inBolyeiit  is 
competeDt  on  the  question  of  fraud,^  without  evidence  of  direct 
representation ;  but  is  not  conclusive — ^nor  necessarily  sufScient.' 
If  the  buyer  ^ve  his  notes,  it  is  enough  to  tender  them  in  re- 
turn at  the  trial.'  Other  similar  frauoulent  transactions  by  the 
same  buyer,  at  about  the  same  time,  are  competent  on  the  ques- 
tion of  scienter  and  intent.^ 

10.  Ths  conversion,'] — Conversion  may  be  proved  under  an 
allegation  that  defendant  took  and  carried  away.*  An  allegation 
of  conversion  is  not  sustained  by  mere  proof  of  a  contract  and 
breach.*  It  is  not  necessary  to  show  a  manual  taking  of  the 
thing,  nor  that  defendant  has  applied  it  to  his  own  use ;"  but  it 
must  be  shown  that  the  defendant  either  did  some  positive 
wrongful  act  with  the  intention  to  appropriate  the  property  to 
himself,  or  to  deprive  the  rightful  owner  of  it,  or  destroyed  the 
property.*  Evidence  that  plaintiff  was  the  true  owner,  and  that 
the  thing  was  wrongfully  taken  from  his  possession  by  a  third 

Serson,  and  was  afterwaras  in  defendant's  possession,  throws  on 
efendant  the  burden  of  accounting  for  the  possession.* 
A  refusal  to  deliver  may  be  with  such  circumstances  of  de- 
fiance of  plaintifiPs  title,  or  of  appropriation,  as  in  itself  to  be  a 
conversion.  Where  this  is  not  tne  case,  a  demand  and  refusal,  if 
unqualified  and  unexplained,  is  usually  conclusive  evidence  of 
conversion,**  if  ability  to  comply  is  shown ;  otherwise,  not.^    If 


I  Johnson  r.  Monell,  2  Abb.  Ot.  App.  Dec.  4t0. 

*  Byrd  t.  Hall,  1  Abb.  Ct.  App.  Dec.  285 ;  Bigw  r.  Barry,  2  Curt  C.  Ct.  26». 
For  otber  rules,  see  Chapter  XXX I V,  on  acti'ins  for  Dbceit  or  F&aud. 

*  King  V.  Fitch,  2  Abb.  Ct  App.  Dec.  608. 

*  AUisgn  7.  Matthieu,  8  Johns.  286:  Van  Kirk  ▼.  Wilds,  11  Barb.  620.  Compare 
Booth  y.  Powers,  56  N.  T.  22,  rey'g  Flint  y.  Craig,  69  Barb.  819.  On  the  questinn 
of  a  fraudulent  cumbination  between  seyeral  to  buy  in  the  name  of  one  for  the  bene- 
fit of  another,  the  declarations  of  either  formiog  part  of  the  ret  ffeata,  and  eyidence  of 
the  means  of  the  pretended  buyer  at  the  time  when  the  confederate  represented  kim 
to  the  seller  to  be  wealthy,  are  competent  Rea  y.  Missouri,  17  Wall.  644.  Com- 
pare Moore  y.  Meacham,  10  M*.  T.  207. 

*  Hutchings  y.  Castle,  48  Cal.  162.  Compare  Eldridge  y.  Adams,  54  Barb.  417; 
Van  Yalkenbuigh  y.  Thayer,  67  Barb.  196;  Read  y.  Lambert  10  Abb.  Pr.  N.  a 
428. 

*  Walter  y.  Bennett,  16  V,  Y.  260 ;  Whitcomb  y.  Hungcrford,  42  Barb.  177. 
Compare  Frost  y.  McCarear,  29  Barb.  617,  and  paragrraph  1. 

*  Bristol  y.  Burt  7  Johns.  264,  and  cases  cited  ;  Murray  y.  Burling,  10  Id.  172; 
Reynolds  y.  8huler,  6  Cow.  828 ;  Connah  y.  Hale,  23  Wend.  462. 

*  Spoonery.  Holmes,  102  Mass.  603,  s.  c.  8  Am.  K.  491,  and  cases  cited ;  McMorris 
y.  Simpson.  21  Wend.  610,  and  cases  cited.     When  the  question  of  conversion  de* 

Eends  on  the  question  of  assent  by  plaintiff,  the  plaintiff  cannot  be  asked  on  hid  own 
ehalf.  **  did  you  eyer  assent  T*  The  question  is  whether  his  acts  manifested  assent 
or  justified  the  defendant  in  believing  he  assented.  Stanton  y.  Crispell,  9  Hun» 
602. 

*  Paragraph  16.    Edw.  on  Bailm.  g  109. 

"  Holbrook  y.  Wight,  24  Wend.  169, 178.  Compare  Huntington  y.  Douglas,  1 
Robt  204,  and  cases  cited;  Hill  y.  Goyell,  1  N.  Y.  522;  Mount  y.  Derick,  5  Hill, 
455 ;  .'"torro  y.  Liyingston,  6  Johns.  44 ;  Jackson  y.  Pizley,  9  Cush.  490;  Roberts  y. 
Bt-rdell.  15  Abb.  Pr.  N.  8.  177. 

^*  Bowman  ▼.  Eaton,  24  Barb.  626,  and  coses  cited. 
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accompanied  by  a  reasoiiable  and  tmthful  qualification,  it  is  not 
evidence  of  conversion.*  Where  mere  words  are  relied  on  as  evi- 
dence of  conversion,  the  circumstances  must  show  a  defiance  of 
plaintifi^s  right.  Mere  refusal  to  act  when  plaintiff  might  take 
possession,  without  act  of  defendant,  is  not  enough.^ 
Proof  of  intent  is  not  necessary.' 

11.  Demand.] — ^Demand  before  suit  if  necessary  may  be 
proved,  though  not  alleged.^  An  oral  demand,  if  sufficient  in 
Itself,  may  be  proved  without  producing  a  demand  in  .writing 
made  at  the  samo  time.' 

12.  ValueJ] — Plaintiff  must  give  some  evidence  of  value, 
though  his  allegation  of  value  be  not  denied.*  The  mode  of  prov- 
ing the  value  of  chattels  has  been  already  stated.^  As  to  the  value 
of  a  thing  in  action — such  as  a  promissory  note — opinions  of 
witnesses  are  not  competent.  Tlie  proper  inquiry  is  as  to  the 
solvency  of  the  debtor."  Evidence  of  tne  neglect  or  refusal  of 
the  debtor,  being  a  business  man,  to  pay  it  according  to  its  terms, 
is  competent,  as  tending  to  show  inability  to  pay.*  Defendant 
may  show  the  true  value,  though  he  has  not  denied  plaintiff's 
allegation  of  value.^ 

Where  there  is  ground  for  presuming  fraud,  defendant  may 
be  held  liable  in  the  highest  amount,  if  he  will  not  produce  the 
article  or  disclose  its  actual  value.^ 

13.  Declarations  of  former  oioner.'] — The  competency  of  evi- 
dence of  the  declarations  and  admissions  of  a  former  owner  of 
the  property  is  stated  in  the  chapter  on  actions  by  and  against 
assignees.^ 

14.  Title  in  defense.'] — ^When  title  and  right  of  possession  in 
plaintiff  are  in  issue,  defendant  may  show  them  to  have  been  in  a 
third  person."  Otherwise,  in  an  action  for  forcible  and  wrongful 
taking  from  plaintiff's  possession.^^  The  burden  is  on  defendant 
to  show  such  title  in  the  person  through  whom  he  claims,  as  will 


1  Holbrook  y.  Wight  (abore) ;  Hagtr  t.  Randall,  62  Me.  489. 

*  GiUct  T.  Roberts.  57  N.  Y.  88. 

*  Layerty  v.  SnetheD,  68  N.  T.  622 ;  Dudley  y.  Hawley,  40  Barb.  897,  afiTd  as 
Spraighta  y.  Hawley,  89  K.  T.  441 ;  Boyce  y.  Brockway.  81  N.  Y.  490,  and  casej 
eited. 

*  Slnnser  y.  Cowan,  56  Barb.  896 ;  and  see  Fonerton  y.  Dalton,  68  Barb.  286. 

*  Smith  y.  Young.  1  Campb.  489. 

*  Connors  y.  Meir,  2  E.  D.  Smith,  814. 

*  Pages  806-12  ol'  this  yol 

*  Potter  y.  Merchantaf  Bank,  28  N.  Y.  641.  Compare  Oothoose  v.  Onthonse,  IS 
Hmi.  180,  182. 

*  Booth  y.  Powers,  66  N.  Y.  22,rey'g  Flint  y.  Craig,  59  Barb.  819. 

^  Chicago,  4kc.  U.  R.  Co.  y.  Northwestern  Union  Packet  Co.  88  Iowa,  877,  882. 
"  Armory  y.  Delamire,  1  Sm.  L.  Cas.  168 ;  and  see  10  H.  L.  Cas.  589 ;  and  Free* 
tOD  y.  Leighton,  6  Md.  88. 
"Pasrellofthisyol. 

'*  Dayis  y.  Hoppock,  6  Dner,  264;  Jaekaom  y,  Plzley,  9  Cash.  490.        , 
**  Kiaaam  y.  Roberta,  6  Bosw.  154. 
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Bustain  his  defense.^  A  general  denial  admits  mj  evidenee  going 
to  eontrovert  the  facts  which  plaintiS  is  bound  to  establish.^  A 
STibseqnentlj  deriyed  title,  if  relied  on  as  a  bar,'  must  be  speciallj 
pleaded^ 

15.  Title  derived  through  wrong<ber.'] — ^If  the  true  owner,  bv 
his  own  act  and  consent,  has  given  to  another  the  written  evi- 
dence or  indicia"  of  ownership,  and  the  apparent  right  of  disposal 
of  the  property,  a  bona  Jide  purchaser  from  the  apparent  owner, 
or  one  who  advances  money,  or  incurs  responsibility  on  the  faith 
of  the  title,  will  be  protected.*  But  if  the  party  dealing  with  the 
apparent  owner,  had  actual  notice  of  the  rights  of  the  true  owner, 
he  acquires  no  better  title  than  the  transferor  or  apparent  owner 
could  lawfully  convey.'  In  the  case  of  securities,  the  word 
'^  trustee"  or  its  equivalent,  on  the  face  of  the  paper,  is  notice  of 
the  trust.^  Evidence  of  oral  notice  to  the  defendant,  that  the 
wrong'doer  was  acting  as^agent,  lets  in  evidence  of  his  actual  au- 
thority.'  When  plaintifPs  title  and  an  original  tortious  takin^^  is 
shown,  the  burden  is  on  the  purchaser  to  show  that  he  is  j&ee 
from  fault,  and  lawfully  came  to  the  possession  in  good  faith.^ 

16.  Illegality,'] — Evidence  that  defendant  received  possession 
from  plaintiff  under  an  illegal  contract,  does  not  necessarily  de- 
feat tne  action,  for  it  is  not  founded  on  the  contract.^^  Illegality 
in  the  contract  set  up  by  defendant  as  a  justification  of  his  de- 
tention, may  be  proved  by  plaintiff  in  rebuttal,  though  not  al- 
leged  in  pleading,"  unless  the  contract  is  pleaded  as  a  counter 
claim. 

17.  Mitigation  of  damages.'] — A  general  denial  admits  any 
matter  competent  in  reduction  of  dama^s.^'  An  agreement  ffivin^ 
defendant  a  lien,  if  proved  without  objection  may  avail,  though 
not  alleged.^^ 

>  Brower  t.  Peabody.  13  N.  Y.  121,  a.  o.  2  Abb.  Pr.  211,  11  How.  Pr.  492- 

*  Andrews  y.  Bond,  16  Barb.  688,  642. 

*  Jacobs  V.  Kemsea.  12  Abb.  Pr.  890,  &  o.  85  Barb.  384. 

^  Wehle  V.  Butler,  12  Abb.  l*r.  N.  S.  139.   And  see  Bryant  t.  Bryant,  2  Robt  612. 

*  Mere  possession  is  not  ennngh.    Penfield  y.  Dunbar,  64  Barb.  289. 

*  Bay  Y.  Co'ldington,  6  Johns.  Ch.  54;  Porter  y.  Parka,  49  H,  Y.  564,  and  oaa  cit. 
'  Porter  y.  Parks  (above). 

*  Shaw  Y.  Spencer,  lOU  Mass.  882 ;  1  Am.  R.  115 ;  Duncan  y.  Jaudon,  15  WaU.  ITIL 
One  who  purchases  public  stocks  from  an  agent,  under  a  mere  general  power  to  4o 
and  traneaet  all  manner  of  business,  must  prove,  as  against  the  principal,  that  ho 
bought  in  good  faith  and  paid  a  fair  consideration.    Hodge  y.  Comba,  1  Bhick,  192. 

•Merchants  Bank  v.  Livingston,  74  N.  Y.  223. 

><^  Cormier  v.  Battv,  41  Super.  Ct.  (J.  ^  S.)  79;  ezoept  In  case  of  negotiable 
paper,  2  Pars^  on  Pr.  k  264. 

»»  Frost  V.  Plumb,  40  Conn.  Ill,  s.  c.  16  Am.  R.  18;  Woodman  v.  Hubbard,  86  H. 
H.  67  ;  Hall  v.  Coreuran,  107  Mass.  251,  a.  o.  9  Am.  R.  30.  Contra,  Smith  v.  Rollins, 
11  R.  L  464,  B.  o.  23  Am.  R.  509,  510,  515,  and  oasos  cited;  and  60  Me.  628«  a.  o.  11 
Am.  R.  210. 

»«  Williams  V.  Tilt,  36  K.  Y.  819. 

»  Booth  v.  Powers,  66  N.  Y.  22,  reVg  Flint  r.  Craig,  69  Barb.  81». 

M  Townaend  v.  Bavgy,  5?  N.  Y«  66flw 


CHAPTBB  XXXVI. 

ACnOKB  FOR  TRESPASS  TO  PERSONAL  PROPERTT. 

1.  PlatnttlDi  title  or  posMMloti.  t.  Action  for  wrongfhl  lery. 

8.  The  aoi  of  treepMi.  7.  —  defendant's  Mnction. 

8.  Yalae  and  damaffee.  8.  — Joatificatlon. 

4.  Admieaions  and  declarationa.  •.  —  exemption  from  ezeention. 

ft.  Charaoter,  10.  Joatifieation  by  tax  collector. 

1.  Plaintiff^9  tiUe  or  wmeBHon^ — ^If  plaintiff  shows  that  he 
had  actual  possession,  and  defendant's  forcible  taking,  plaintiff 
need  not  prove  his  title/  even  though  it  be  in  issue.'  If  he  does 
not  proTe  possession,  actual  or  constructive,  he  must  prove  title.* 
If  he  relies  on  title  under  an  execution  sale,  he  must  give  prima 
facie  evidence  of  the  validity  of  the  sale.^  The  mode  of  proof  of 
title  or  possession  is  stated  in  the  last  chapter. 

2*  The  act  of  trespass.'] — ^Evidence  of  an j  unlawful  interf er* 
ence  with  plaintiff's  personal  proj^rtv,  or  exercise  of  dominion 
over  it,  by  which  plaintiff  is  damnified — such  as  a  wrongful  levy 
— though  without  sale  or  removal,  is  enough.'  Evidence  of  mere 
non-feasance  does  not  make  a  trespasser  ab  initio.  There  must 
be  a  positive  act,  such  as  if  done  without  authority  would  be  a 
trespass,* 

3.  Valt^  and  damages.] — The  value  of  the  property  destroyed 
need  not  be  proven  in  order  to  sustain  the  action  ;^  but  must  be, 
to  sustain  a  verdict  for  substantial  damages  for  the  destruction.' 
Defendant  mav  controvert  the  value  although  he  has  not  denied 
it  in  pleading.*  The  mode  of  proving  value  and  damage  has  al* 
ready  been  stated."* 

Willful  wrong  or  malice  may  be  shown  as  a  ground  for  ex- 
emplary damages,^  even  though  actual  damage  was  nomin^" 


"  Hoyt  V.  Van  Alstyne,  15  Barb.  668 ;  Hnrd  y.  Weat^  7  Cow.  Y«2. 

*  Klsflam  V.  Roberts,  8  Bosw.  124,  an<l  cases  cited. 

*  Carter  t.  Simpson,  *l  Johna.  686.    Compare  Baa  t.  Steele,  8  Wash.  C.  Ct  881^ 
*Id. 

*  Stewart  y.  Welb,  6  Barb.  79,  and  eases  cited. 

*  Avereli  y.  Smith,  17  Wall  82 ;  Spencer's  Ca«e,  1  Smith's  L.  Cas.  187,  281. 
Whether  a  criminal  act  requires  proof  beyond  a  reasonable  doubt^  is  not  fully  settled. 
Hee  p.  496  of  this  yol,  and  Thayer  y.  Boyle,  80  Me.  476  ;  Panl  v.  Carrier,  63  Id*  628 
(deemed  oTermled  in  Ellis  y.  BozzeU,  60  Id.  209) ;  Wells  y.  Head,  17  lil.  204. 

*  Brent  y.  Kimball,  00  IIL  86,  8.  0. 14  Am.  R.  86. 
■  Kenny  y.  Planer,  8  Daly,  181. 

*  Dunlap  y.  Snyder,  17  !Barb.  661. 

>•  Pag^es  806,  848  and  698  of  this  vol. ;  NelUs  y.  HcCara,  86  Barb.  116, 118. 
11  See  Lewis  v.  Rnlkley,  4  Dalv,  166. 
"  AlUbach  y.  Ult»  61  N.  Y.  661. 

£629] 
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Express  or  actual  malice  may  be  inferred  from  a  miscliieyoiiB  in« 
tent,  or  inexcusable  recklessness.^  But  malicious  intent  is  not 
conclusively  inferred  from  the  act.'  It  is  only  a  presumption 
that  one  intends  the  ordinary  and  probable  consequences  of  his 
act,  and  this  presumption  may  be  rebutted  by  conipetent  evi- 
deuce.*  When  competent  to  show  malice  in  an  officer's  act,  a 
witness  may  testify  that  it  was  done  in  an  offensive  and  insulting 
manner.^  Proof  or  admission  that  defendant  acted  without 
malice,  precludes  exem])lary  damages;  and  evidence,  in  the 
nature  of  a  justification,  is  admissible  in  mitigation.^ 

4.  Admissions  and  declarations.'] — In  corroboration  of  cir- 
cumstantial evidence  that  defendant  or  his  agent  did  the  act,  ev- 
idence of  his  previous  declarations  of  intent  to  do  it  is  competent.* 
A  proposal  from  defendant  for  settlement  is  competent,  leaving 
it  to  the  jury,  if  ambiguous,  to  determine  whether  it  was  an  ad- 
mission of  trespass,  or  a  proposition  to  buy  peace.'  The  party 
against  whom  an  admission  is  proved  may  prove,  on  his  part,  the 
whole  of  the  conversation  at  that  time,  so  far  as  it  qualifies  the 
admission,  but  no  further.  His  declaititions  at  the  time,  upon 
the  general  merits  of  the  case,  cannot  be  proved  in  his  favor.' 
Where  a  combination  of  design  is  shown,  the  acts  and  declarations 
of  either  of  those-engaged  in  it  are  competent  against  the  others, 
within  limits  already  stated.* 

5.  Character.'] — Though  willful  injury  be  alleged,  character  is 
not  in  issue.^* 

6.  Action  for  wrongful  levy?"] — In  an  action  for  a  wrongful 
levy,  the  plaintiff  proves  the  act  of  taking,  &c.,  and  the  damage, 
and  rests.  Defendant  then  proves  his  allegations  ^  that  he,  or  one 
of  several  defendants,  was  a  public  officer,**  and  that  he  acted  un- 
der process,"  or  under  process  and  judgment.**  Plaintiff  may  then 
prove  whatever  new  matter  he  relies  on  in  avoidance-HSUch  as 
exemption — although  not  pleaded.** 


>  Etchberry  y.  Leylelle,  2  Hilt.  40,  and  cas.  oit.;  State  y.  HeBiiencamp,  17  Iowa.  2ft. 

*  Filkins  t.  People,  *c.  of  N.  Y.  69  N.  Y.  106,  rer'g  1  Buffalo  Super.  Ct.  (SheU 
doD\  604. 

Md. 

^  Raisler  t.  Springer,  88  Ala.  703.    Compare  eases  cited  in  note  10  on  p.  599  of 
this  vol. 

*  Gelston  y.  Hoyt,  18  Johns.  661,  affi'g  Id.  141. 

*  See  Dodge  y.  Bacbe,  57  Penn.  St.  421 ;  Smith  r.  Causey,  28  AJa.  655. 
^  Prussel  Y.  Knowles,  6  Miss.  (4  How.)  90. 

«  Garey  y.  Nicholson,  24  Wend.  860 ;  Rouse  Y.  Whited,  26  N.  Y.  170. 

*  Page  190  of  this  yoI.  ;  Colt  y.  Eves,  12  Conn.  248. 
w  Thayer  v.  Boyle.  80  Me.  476. 

"  Justificalion  must  be  alleged.     Orsham  y.  Hanover,  18  How.  Pr.  144 ;  BooiT. 
Chandler,  10  Wend.  110. 

'*  See,  fllso,  page  193  of  this  yoL 

»»  Page  198. 

"  Pajje  201 ;  Werner  y.  Waters.  55  Barb.  591. 

"  Page  685. 

>•  DesnSa  y.  Snell,  64  Barb.  415. 
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7.  —  defendant 9  sanction^ — For  the  purpose  of  charging  the 
creditor  in  process  against  a  third  person,  with  trespass  bj  its 
wrongful  levy  on  plaintiff's  property,  there  is  no  presumption 
that  he  authorized  such  levj,^  and  evidence  that  his  attorney  did 
so  is  not  alone  enough  against  him.'  But  evidence  that  he  referred 
the  officer  to  his  attorney  for  instructions,  and  the  latter  sane- 
tioned  the  levy,  to  the  knowledge  of  defendant ; '  or  that  after  the 
taking  he  induced  the  officer  to  detain  and  sell  the  propertv  ;^  or 
evidence  that  he  received  the  proceeds,  toother  with  evidence 
that  he  admitted  he  had  attached  the  goods,^  or  that  on  learning 
the  facts  he  affirmed  his  claim,*  or  even  omitted  to  repudiate  the 
trespass,'  is  enough.  Evidence  that  one  partner  directed  a  levy 
of  an  execution  for  a  partnership  debt,  raises  a  presumption  that 
the  other  partners  assented.*  Corporate  authority  is  not  pre- 
sumed.* If  defendant's  instructions  are  relied  on,  and  they  were 
exclusively  in  writing,  they  should  be  produced  or  accounted  for 
as  the  best  evidence.^ 

Defendant's  responsibility  for  the  officer's  act  being  thuB 
shown,  the  officer's  declarations  in  following  the  instructions  are 
competent  against  him.^^ 

8.  — iuatiiioation.'] — Justification  is  not  admissible  under  a 
general  denial,^  except  by  a  public  officer,  or  one  acting  under 
statute,  in  a  case  withm  the  Bevised  Statutes.^  Justification  by 
proof  of  ownership  in  a  third  person,  cannot  be  proved  unless 
the  answer  not  only  alleges  sucn  property  in  the  third  person, 
but  also  connects  defendant  with  such  owner  by  averring  that 
the  taking  was  by  his  authority,  or  by  virtue  of  process  or  right 
against  such  owner .^^  If  defendant  acted  under  authority  of  a 
court,  the  record  appointing  him  is  competent,  though  maae  in  a 
proceeding  in  whicn  the  parties  were  not  the  same.^  The  general 
rules  as  to  official  justification  have  been  already  stated.^    Evi-' 


>  The  law  will  not  presnme  any  one  to  be  a  wrong-doer.  Arerlll  r.  WUlUma, 
1  Den.  501.  Conira,  Newberry  r.  Lee,  8  Hill,  623 ;  compare  Ck>pley  r.  Boee,  2  N.  Y. 
115. 

*  Arerill  t.  Williams,  4  Dod.  295.    Compare  Jadaon  r.  Cook,  11  Barb.  642. 

*  Armstrong;  r.  Dubois,  1  Abb.  Ct  App.  Dec  S. 
«  Kootr.  Chandler,  10  Wend.  110. 

s  HalUday  y.  Hamilton.  11  Wall.  660,  566. 

*  Herrman  y.  Gilbert,  8  Han,  268. 

*  Murray  y.  Bin'mger,  8  Abb.  Ct.  App.  Dee.  886. 

'  Cliambera  y.  Clearwater,  1  Abb.  Ct.  App.  Deo.  841,  afB'g  Schoonmaker  y.  Clear- 
water,  41  Barb.  200. 

*  WatsoQ  y.  Bennett,  12  Barb.  196. 
"  Stcbbins  y.  Cooper,  4  Don.  191. 
"  Raifiler  y.  Springer,  88  Ala.  708. 

"  Root  y.  Chandler,  10  Wend.  110;  Butterworth  y.  Soper,  18  Johns.  448. 

'*  Page  201  of  this  yoI.    For  short  mode  of  pleading  in  action  for  doing  an  official, 
act  or  an  act  by  statutory  authority,  see  2  N.  Y.  B.  S.  853  (8  Id.  6th  ed.  614),  §g  16, 
17. 

^*  ^ssam  y.  Roberts,  6  Bosw.  164. 

1*  State  y.  Ilyilo.  29  Conn.  564 ;  ond  see  Plammer  y.  Harbut,  5  Iow%  808. 

>*  Pages  108-202  of  this  yol. 
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dence  that  defendant  professed  at  the  time  of  the  alleged  trespass 
to  act  under  warrant,  does  not  raise  a  presnmpikm  of  anthority^^ 

An  officer  sued  for  executing  regular  process  is  not  bound  to 
prove  the  judgment,'  except,  perhaps,  where  it  is  a  iudgment  of 
a  justice's  court  or  like  inferior  jurisdiction,'  or  unless  lie  relies 
on  facts  established  by  it,  as,  for  instance,  to  negative  a  claim  of 
exemption,^  or  as  a  foundation  for  impeaching  a  transfer  as  fraud* 
ulent/*  But  a  party  to  the  process  must  prove  not  only  the  exe- 
cution, but  also  the  judgment  on  which  it  issued ;'  and  jurisdictioa 
must  affirmatively  aj^pear,^  if  not  presumable.'  If  the  levy  was 
under  attachment,  judgment  in  the  attachment  suit,  though 
recovered  after  the  present  aqtion  had  been  brought,  is  conclusive 
evidence  of  the  debt.' 

Return  of  the  execution  need  not  be  shown ;  and  the  want  of 
an  indorsement  on  the  execution,  of  the  time  it  was  received  by 
the  oJBEicer,  does  not  affect  its  competency ;  and  the  time  of  receiv- 
ing it  may  be  shown  by  parol.^'  The  want  of  a  return  may  be 
explained  by  paroL^  Formal  evidence  of  absolute  vacatur,  proves 
the  party,  but  not  the  officer,  to  be  a  trespasser  ah  initio.^ 

Evidence  of  plaintiff's  oral  admission  of  the  validity  of  the 
process,  <&c.,  is  not  competent,^  unless  acted  on  so  as  to  raise  an 
estoppel.^* 

If  the  thing  was  levied  on  while  in  possession  of  a  third  per^ 
son,  the  burden  of  ^roof  as  to  title  is  upon  the  officer.^  The 
inquisition  of  a  sheriff's  jury  against  the  plaintiff,  on  his  claim  to 
the  property  levied  on,  is  not  competent  evidence  in  the  plaintiff's 
favor  and  against  the  officer.^  Even  though  th&  levy  was  under 
attachment  before  iudgment,  defendant  may  show  that  plaintiff's 
claim  of  title  was  fraudulent  as  against  the  attaching  creditors;^ 


1  Brftch«tt  ▼.  Hayden,  15  Me.  847 )  and  see  pp.  196-202  of  this  roL 

*  Sheldon  t.  Van  Buskirk,  2  N.  Y.  47S:  Shaw  v.  Dayis,  65  Barb.  889 ;  Hohnea  t. 
Nnncaster,  12  Johns.  895.     Confra,  tToderhill  v.  Remor,  2  Hilt.  319. 

*  Cleveland  ▼.  Rogera,  6  Wend.  488. 
«  Dennit  y.  SneU,  54  B«rb.  411. 

»  Sheldon  t.  Van  BnaWrk,  2  N.  Y.  478. 

•dewberry  v.  Ue,  8  UiU,  528,  n.  f.  Simpioa  t.  Watru^  Id.  819;  QallMar  t. 
Ross,  1  Hilt  117. 

^  See  Walker  t.  Mosely,  5  Den.  102. 

•  See  page  544  of  this  yoL 

•  Rinchey  r.  Stryker,  28  N.  Y.  45,  s.  o.  28  How.  Pl^  75 ;  and  lav  ftUly,  81  K.  Y.  140. 
'^  Bealls  Y.  Guernsey,  8  Johnsi  52. 

"  Bealla  ▼.  Quamsey,  S  Johos.  62 ;  Frost  y.  Shapleigh,  7  GreanL  286.  Cotnparo 
Ganlt  Y.  Woodbridge,  4  McLean,  829. 

"  Kerr  y.  Mount,  28  N.  Y.  659.    Compare  Ketrberry  y.  Lee  8  Hill,  52?. 

»  Bosh  Y.  Hewett,  4  N.  Y.  Leg.  Obs.  884;  Moora  y.  Hitchcock,  4  Wend.  292. 
Compare  Smith  y.  Hill.  22  Barb.  656. 

i«  Price  Y.  Harwood,  8  Campb.  108. 

>*  Merritt  y.  Lyon,  8  Barb.  110.  For  the  distinction  In  this  respect  between  pro- 
aaea  against  property  of  a  debtor,  generally,  and  that  nffalost  specific  thii^gs,  iaa 
Foster  y.  Pettibone,  20  Barb.  860;  Buck  v.  Colbat!i,  8  Wall.  843. 

1*  Townsend  y.  FhillipB.  10  Johns.  98  ;  Sheldon  y.  Loomis,  S8  Cal.  122 

"  Rinchey  y.  Strykpr,  28  N.  Y.  45 ;  s.  a  20  How.  Pr.  75 :  Hall  v.  Stryktt?,  27  K. 
T.  596,  roY'g  29  Barb.  105,  i.  o.  9  Abb.  I'r.  842;  Pierce  y.  Liil,  85  2Ilch.*194. 
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and  this  be  may  show  nnder  an  issne  as  to  ownership,  without 
express  allegation  of  frand.^ 

9.  —  exemption  from  execntionJ] — Plaintiff  may  prove  his  prop- 
erty exempt  irom  execution,  under  a  general  allegation  of  wrong- 
ful taking.^  One  claiming  an  exemption  must  show  the  facts 
making  it  out  ;•  the  necessity  of  the  articles  ;*  and  the  value,  in 
its  relation  to  the  statute  limit.*  The  fact  of  being  a  householder 
cannot  be  proved  by  general  reputation  ;•  but  a  witness  may  tes- 
tify directly  to  the  fict  in  the  first  instance,  subject  to  crosa- 
examination  as  to  details ;  but  cannot  testify  to  his  opinion  on 
that  question;^  nor  on  the  necessity  of  the  articles.'  The  evi- 
dence of  necessity  must  be  directed  to  the  character  of  the  prop- 
erty in  its  relatioti  to  the  vocation,  not  to  the  su£Sciency  or  insum- 
ciency  of  plaintiff's  other  property.* 

10.  Ju8tificatio9i  by  tax  coUeotor.'j — ^A  collector  of  taxes  sued 
for  a  levy  has  the  burden  of  showing  that  the  tax  was  exacted 
by  authority  of  law  ;^  but  proving  a  warrant  and  assessment  roll 
which  are  regular  on  their  face,  is  prvma  facie  enough,*^  without 
proving  the  proceedings  by  wluch  the  tax  was  laid.^ 


>  Deltech  ▼.  TTiggins,  16  Wall  6S9;  Adler  v.  Cole,  12  Wis.  188;  duonberkfai 
▼.  Stern,  11  Nev.  268.     Cn^ra,  see  Demick  y.  Chapnun,  11  Johns.  182. 

*  Stevens  r.  Somerindjrke,  4  E.  D.  Smith,  418. 

*  Griffin  y.  Satherland,  14  Barb.  460 ;  Cornrlck  y.  Myers,  Id.  % ;  Clapp  y.  Thoma*, 
5  Allen,  168. 

'  Van  Bickler  y.  Jacobs,  14  Johns.  4IM. 

»  Chambera  y.  Halstead,  Hill  h  D.  Bnpp.  884. 

*  Eastman  y.  CasweU,  8  How.  Pr.  75. 

*  See  pages  103>7  of  this  vol. 

*  Whitroar&h  y.  Angle,  8  Code  R.  S8,  a.  o.  8  Mo.  Law  R.  N.  d.  8M 

*  Wilcox  y.  Hawley,  81  N.  T.  648 ;  Smith  y.  Slade.  67  Barb.  637 ;  Whitmarsh  r. 
Angle,  8  CoJe  R.  68,  s.  c.  8  Mo.  I^w  R.  N.  8.  696.  As  to  what  ahows  professional 
yoeation,  see  Sutton  y.  Faeey,  1  Mich.  248,  247. 

)•  Wilkinson  y.  Gr«ely,  1  Cart.  C.  Ot.  489. 

"  Johnson  y.  Learn,  80  Barb.  616. 

»  Sheldon  y.  Van  Bnskirk.  2  N.  T.  478. 


OHAPTEE  XXXVII. 

ACTIONS  FOR  TRESPASS  TO  REAL  PROPERTY. 

1.  Plaintiff's  title.  .     6.  Dtfmu ;  Disproof  of  the  trespAML 

2.  Puese^sioD.  7.  JustificatioD. 

8.  Acts  of  trespass.  8.  Defeodant's  title  and  posiession. 

4.  The  purpose  of  an  act  9.  Easemeats,  ways,  Ao. 

6.  Damages.  10.  License. 

1.  PlainUJTs  title,'] — ^The  usual  mode  of  proving  plaintiffa 
title  is  to  produce  and  prove  the  deed^  or  will,'  or  other  instru- 
ment under  which  plaintifE  holds  (or  that  under  which  his  ancestor 
held,  coupled  with  proof  of  inheritance),  and  to  give  oral  evidence 
of  his  possession  under  it.  It  is  enough  for  either  party  to  show 
title  to  that  part  where  the  trespass  was  comnutted.'  Paper 
title  is  not  enough,  without  anj  evidence  that  plaintiff,  or  those 
under  whom  he  derives  such  title,  have  ever  had  possession.^ 
Possession  in  f  act,^  or  legal  right  to  immediate  possession,*  must 
be  shown,  or  else  a  right  in  reversion  or  remainder,^  coupled  with 
injury  to  the  inheritance.*  A  title  alleged,  which  the  answer 
does  not  deny,* or  expressly  admits  and  claims  under,^*plaintiff 
need  not  prove,  even  tnou^h  the  possession  be  vacant."  Evidence 
of  usa^e  IS  competent  in  aid  of  tne  interpretation  of  a  deed,  if  it 
be  ambiguous  ;^*  but  not  if  it  be  unambiguous.^  Bare  possession, 
if  exclusive  and  peaceable,  is  enough  to  show  title,^^  if  no  para- 


^  See  Chapter  XXYII.    A  breach  of  condition  in  plaintiifs  deed  does  Dot  avail 
a  defendant  who  is  a  stranger  to  the  title.    Robie  ▼.  Sedgwiclc,  4  Abb.  Ct.  App.  Deo.  78. 
«  See  Chapter  V. 

>  Kin?  r.  Dunn,  21  Wend.  268 ;  Rich  r.  Rich,  16  Id.  668. 

*  Gardner  r.  Heartt.  1  N.  Y.  628,  rev'g  2  Barb.  166. 

*  Frost  v.  Duncan,  19  Barb.  660,  and  cases  cited. 

*  Adams  ▼.  Farr,  2  tiun,  473,  s.  c.  6  Supm.  Ot  (T.  A  C.)  69;  and  see  Starr  r. 
Jackson, )  1  Mass.  674,  and  cases  cited. 

^  For  this  purpose  bare  possession  by  the  tenant  is  not  enongli.    Wickham  t. 
Freeman,  12  Johns.  188. 

>  1  N.  Y.  R.  S.  760,  g  8 ;  Van  Denaen  ▼.  Young,  29  N.  Y.  9;  29  Barb.  9;  Wood 
y.  aty  of  Wiliiamsbnrgh,  46  Id.  601. 

*  O'ReUly  y.  Dayies.  4  Sandf.  722. 
^^  McBumey  y.  Cutler,  18  Barb.  208. 
"  (yReUly  y.  Dayies  (aboye). 

"  IJyingston  v.  Ten  Broeck,  16  Johns.  14. 

"  Parsons  y.  Miller,  16  Wend.  661.  On  this  subject,  see  pp.  294-7  of  this  yoL 
1^  1  Sedgw.  on  Dam.  7th  ed.  270;  Palmer  y.  Aldridge,  16  Barb.  181 ;  Bogerty. 
Height,  20  Barb.  261 ;  and  see  Jones  y.  Williams,  2  Mees.  A  W.  826 ;  Corporation 
cf  Hasting  y.  lyall.  L.  R.  19  Eq.  Cas.  668,  s.  c.  18  Moak's  Eng.  R.  601.  Proof  that 
the  wife  put  her  husband  in  possession,  and  that  he  built  and  occupied  with  her,  is 
sufficient  eyidence  of  possession  in  him  as  against  a  third  person.  Alexander  y. 
Hard,  64  N.  Y.  228.    Compare  Chapter  YI. 
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mount  tK)6se88ion  or  other  right  aj^pears.^  Even  if  it  appear  that 
plaintin  holds  tinder  a  written  instrument,  such  as  a  lease,  the 
mstmment  need  not  be  produced  as  against  a  stranger  and  wrong- 
doer.' If  objected  to,  a  witness  should  not  be  allowed  to  testi^ 
that  one  person  was  a  tenant  of  another ;  but  should  state  the 
facts."  Oral  evidence  is  competent  to  show  whether  certain  parts 
are  or  are  not  parcel  of  the  premises  ambiguously  described  in 
the  instrument.^ 

2.  Posaesstoji.'] — ^Possession  may  be  shown  by  acts  of  owner- 
ship ;^  and  evidence  of  these  is  not  ordinarily  confined  to  the  pre- 
cise spot  on  which  the  alleged  trespass  mav  have  been  committed ; 
acts  done  on  other  parts  oi  the  same  holding  or  inclosure,  may 
be  shown  if  the  common  character  of  locality  raises  a  reasonable 
inference  that  the  place  in  dispute  belonged  to  the  plaintjfE  if  the 
other  parts  did.*  A  witness  having  testified  to  acts  of  ownership 
on  the  part  of  one  })arty,  may  be  asked  if  the  other  directed  him 
to  do  tiiem.^  A  witness  may  testify  directly  to  the  fact  of  pos- 
session, if  he  can  do  so  positively  ana  not  as  matter  of  opinion  or 
inference ;  but  subject,  of  course,  to  cross-examination  as  to  de- 
tails." 

If  plaintiff  does  not  show  title,  and  relies  on  a  possession 
which  is  constructive  as  to  a  part  of  the  premises,  ne  should 
prove  that  he  claimed  title  to  tne  whole  lot  under  a  written  in- 
strument purporting  to  give  him  title  to  the  whole,  and  hence 
sufBcient  to  give  color  of  title  to  the  whole,  and  that  ho  was  in 
actual  possession  of  a  part.' 

3,  Ads  of  trespass.'] — The  allegation  of  unlawful  entry  on  the 
premises,  and  of  unlawful  removal  or  injury  of  property  there, 
are  to  be  distin^ished ;  and  an  allegation  of  one  oi  these  facts 
only,  will  not  admit  evidence  of  the  other.^®  If  both  are  alleged, 
taking  issue  as  to  one  only,  admits  the  other  ;^  but  if  both  are  in 


>  Kellogg  T.  Yollentlne,  21  How.  Pr.  226. 

*  Walker  y.  Wilson,  S  Bobw.  688 ;  j^lthoase  r.  Rioe.  4  £.  D.  Smith,  847.  Bn*;  a 
ba]d  allegation  that  plaintiff,  by  yirtue  of  a  contract  with  one  A.,  was  entitled  to  the 
ezcludve  posseasion  of  the  premises,  with'>iit  any  facts  to  support  the  conclusion,  la 
not  enough.    Garner  t.  McCullough,  48  Mo.  818. 

*  Porker  T.  Haggerty.  1  Ala.  632,  684. 

'  Carv  y.  Thompson,  1  Daly,  85 ;  Crawford  y.  Morris,  5  Gratt.  90 ;  and  see 
p.  627  of  this  Yol. 

*  Such  as  paying  rents.  Ardcn  y.  Kermit,  Anth.  N.  P.  112 ;  cutting  wood,  Stan- 
ley y.  White,  14  East,  832 ;  or  giving  leave  to  cut  wood,  Haaer  y.  llager,  83  Barb.  92. 

*  Jones  y.  Williams,  2  Mees.  A  W.  826 ;  1  Tayl  £y.  g  808 ;  1  Whai-t.  Ey.  69.  §  46. 
The  making  of  payments  of  taxes,  rents,  and  the  like,  as  acts  of  ownership,  msY  be 
proved  by  parol,  without  producing  or  accounting  for  the  paye(:'8  receipts  Ilincii- 
man  y.  W'he' stone,  23  IIL  186,  187 ;  Dennett  y.  Crocker,  8  Me.  289. 

^  Houghtalii  g  y.  Houghtallng,  66  Barb.  194. 

'  Har.ienbur^h  y.  Crury,  60  Barb.  82 ;  nnd  B?e  p.  623  of  this  yoL  Compare 
Jones  y.  Merrimack  Hiyer  Lumber  Co.  81  N.  II.  881,  386. 

*  Ed  A'ards  y.  Koyes»  66  N.  Y.  126.  Compare  Bynnoi  y.  Thompson,  8  Ired.  N.  CL 
(L.)  678,  681. 

»  Kenny  v.  Planer,  8  Daly,  181 ;  Turner  Y.  McCarthy,  4  £.  D.  Smith,  247. 
"  Knapp  T.  Slocomb,  9  Gray,  73. 
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liffae,  faihire  to  proye  either  k  a  Tariance,^  though  not  neoeflsarilj 
j&ital.» 

Plaintiff  is  not  obliged  to  prove  treepaBS  on  the  whole  of  the 
dose  alleged,  bnt  he  may  prove  one  ou  any  part'  Evidence  of 
a  wrongfiu  intmsion,  however  Blight,  is  evidence  of  a  trespass.^ 

Under  an  allegation  of  a  trespass  on  a  dav  named,  and  on 
divers  other  times  oetween  it  and  another  daj,  plaintiff  may  prove 
any  number  of  trespasses  committed  between  the  times  speciiied  ;* 
and  he  may  properly  be  allowed  to  prove  another  act  anterior  to 
the  earlierday,  if  it  does  not  appear  that  defendant  is  misled.' 

Against  a  co-tenant  in  commoni  it  is  necessary  to  prove  a  case 
of  onster.^ 

4.  The  purpose  of  an  acL^ — The  purpose  of  an  act,  if  rele- 
vant, may  be  shown  by  proving  deckrations  characterizing  the 
act,'  if  made  at  the  time.^  A  question  calling  for  mere  intention 
nncommunicated  may  be  objectionable,  when  a  question  as  to  the 
act  accomplished)  the  manner,  &c,  would  be  proper.^^ 

6.  Damages.'] — To  entitle  to  nominal  damages,  it  is  enough  to 
prove  an  unlawful  entry.**  Plaintiff  may  recover  on  proving  his 
right  to  single  damages,  although  his  complaint  be  framed  by  ref- 
erence to  the  statute  giving  treble  damages.^  In  an  action  by 
the  reversioner  or  remainder-man,  injury  to  the  inheritance  sus- 
tains the  action,  although  an  allegation  of  disturbance  in  enjoy- 
ment be  unproved.**  Distinct  and  unconnected  acts  of  some  of 
several  joint  defendants  are  not  competent,  in  a^ravation,  as 
against  tiie  others.**  On  questions  of  value  and  damage,  the  opin^ 
ions  of  witnesses  are  competent,  within  limits  already  stated.**  It 
is  not  ordinarily  allowable  to  prove  the  amount  of  damage  by  the 


»  Howe  V.  WUlson,  1  Den.  181. 

*  Colton  r.  Jones,  7  Robt.  164.  As  to  tr«Hipa98  for  forolble  ditneliiii,  S  N.  T.  R.  8. 
S88  (3  Id.  6th  ed.  602),  J  4;  see  Willard  v.  Warren,  17  Wend.  267. 

»  Rich  V.  R'ch,  16  Wend.  674 ;  Stewart  v.  Wallis,  80  Barb.  844. 

«  Ellis  Y.  Loans  Iron  Go.  L.  R.  10  C.  P.  10,  s.  o.  11  Monk's  Eng.  214.  In  deter- 
mining  the  question  of  trespass  or  no  trespass,  the  court  cannot  measnre  the  amount  of 
the  alleged  trcspnsa;  if  the  defendant  pince  o  part  of  his  fo<»t  on  the  plnintiflTs  land 
nDlawfally,  It  is  in  law  as  much  a  trespass  as  if  he  had  walked  half  a  mile  on  It.   Id. 

*  Riebnrdsun  y.  Nurthrup,  66  Barb.  86. 

*  Dubois  V.  Benver,  25  ».  Y.  128.  affi'g  Relyea  r.  Bearer,  84  Barb.  647.  Oom- 
pare  United  States  y.  Kennedy,  8  Mcliean,  175 ;  Joralimon  y.  Pierpont,  Anth.  N.  P.  69. 

^  Dubois  y.  Beayer  (aboye);  Jacobs  y.  Seward,  L.  R.  H.  of  L.  Cases,  464,  a.  c  ft 
Moak's  Eng.  496.  C<»Qpare  Wood  y.  PhllUps»  48  K.  Y.  152,  oyerroling  King  y, 
rbillip^  1  Lans.  421. 

*  See,  on  this  qneslion,  psffcs  618,  620  of  this  yoL 

*  Stephens  y.  Mcaoy,  86  lowa,  659 ;  Welch  y.  Loots,  81  III  446 ;  Sears  y.  noytk 
87  Conn.  406. 

><^  See  Noyes  y.  Ward.  19  Conn.  260;  and  pp.  687-9,  and  648  of  this  ToL 

»  NUes  y.  Patch.  18  Grav,  254.  2A8. 

1*  Dixon  y.  Clow,  24  Wend.  190 ;  1  Sedgw.  on  Dam.  7th  ed.  266. 

"  Starkweather  y.  Qnij^ley,  7  Hun,  26. 

"  Eno  y.  Del  Vecchio.  6  Dner,  17. 

"  Iligby  y.  Williams,  16  Johns.  216. 

i<  Honsee  y.  Hammond,  89  Barb.  89.    Pages  $06-12  of  this  yoL 
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direct  statement  of  a  witnesfi,  for  this  vrovld  be  to  snbstitnte  his 
oonelusion  for  that  of  the  jury  ;^  bat  a  qualified  witness  may  state 
the  value  of  property  before  the  injury  and  after  it ;  and,  if  he 
Btates  the  facts,  his  conclusion  as  to  the  pecuniary  injury  to  a  spe- 
cific thing  having  a  market  value  is  competent,^  and  is  not  made 
incompetent  by  the  circumstance  that,  assuming  the  truth  of  his 
eondusion,  it  is  the  sum  for  which  the  jury  should  give  a  verdict.' 
A  qualified  witness  may  state  how  much  the  land  would  have 
produced  but  for  the  injury,  and  how  much  less  in  consequence 
of  the  injury,  and  the  like ;  and  the  market  value  of  the  crops 
had  they  not  been  injured.*  So  far  as  his  opinion  depends  on  an 
ordinary  computation  which  a  jury  mav  as  well  make  as  the 
witness,  he  cannot  substitute  the  results  of  his  estimate  for  theirs.* 

6.  Defense;  DUproqf  of  trespaes.'] — Under  a  denial,  the  de- 
fendant's evidence  in  disproof  of  trespass  need  only  be  directed 
to  the  part  of  the  close  to  which  plaintiffs  evidence  of  trespass 
was  directed.* 

7.  Justification.'] — Defendant  may  prove  title  to  a  part  of  the 
alleged  close^  and  show  that  the  alleged  trespass  was  committed 
there.  He  need  not  disprove  trespass  on  the  other  part.  The 
burden,  then,  is  thrown  on  plaintin  to  show  that  trespass  was 
committed  on  the  part  not  covered  by  the  justification.^  A  de- 
fendant who  relies  on  necessity  as  a  justification  must  show  it 
clearly.*  Witnesses  having  no  special  or  peculiar  experience  or 
knowledge  of  the  subject  are  not  ordinarily  competent  to  express 
an  opinion  on  the  necessity.* 

8.  Defend.ants  title  and  possession,'] — Under  an  allegation  of 
title  in,  and  license  from,  a  fiiird  person,  evidence  of  title  in  de- 
fendant is  not  admissible.^*  If  plamtiS  relies  on  evidence  of  pos- 
session in  himself,  defendant  may,  under  a  denial,  prove  posses- 
sion, even  in  a  stranger  with  whom  defendant  shows  no  conneo- 
tion." 

As  to  the  mode  of  proving  defendant's  title  and  possession, 
the  same  rules  apply  as  in  proving  those  of  plaintiff.^    Defendant 


>  Richardson  y.  Northrup,  66  Bfirb.  S6 ;  DoUttle  v.  Eddy,  Y  Barb.  74 ;  md  see 

coUeoieJ  in  8  Abb.  N.  Y.  Dig.  new  ed.  pp.  79, 195. 
•Id. 

•  Piiges  806-12  of  this  vol. 

•  ArmstroDg  T.  Smith,  44  fisrb.  120,  and  cases  dted.    Compare  Seamanav.  Smith, 
46  Id.  820. 

•  Hollis  T.  Wagar,  1  Lans.  4. 

•  Rich  V.  Rich,  16  Wend.  674. 

^  Rich  ▼.  Rich,  16  Wend.  674.    Tn  other  words,  the  plaintiff  must  always  locate 
the  trespass,  in  order  to  show  it  wrongful  (Cowbn,  J.).    Id. 

•  Hicks  y.  Dom,  42  N.  Y.  47,  a.  o.  9  Abb.  Pr.  N.  ti.  47,  affi*g  1  Lana.  81,  a.  a  04 
Barb.  174. 

•  9ee  Mayor,  Ac.  of  N.  Y.  ▼.  ?ents,  24  Wend.  668 ;  and  pages  178, 810  of  this  vol 
i^Coan  T.  Oi>good,  16  Barb.  688. 

"  Miller  r.  Decker,  40  Barb.  228,  and  cases  dted 
V  Paragraphs  1  and  2. 
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may  pnt  in  eyidence  deeds,  to  show  possession  nnder  bona  fids 
claim  of  title.^  A  prescriptive  right,  if  relied  on,  should  be  plead- 
ed to  be  admissible  in  evidence.*  The  designation  of  land  taken 
bj  a  railway  company,  filed  by  the  company  nnder  the  statute,  is 
conclusive  evidence  of  the  land  taken,  and  cannot  be  controlled 
by  extrinsic  evidence.* 

9.  J^asemenis.'] — ^The  roles  for  proving  the  existence  of  an 
easement  in  justification,  are  the  same  as  those  stated  in  the  next 
chapter  for  proving  it  in  an  action  for  obstructing  its  enjoyment. 

10.  Zicenae.'] — License  must  be  pleaded  ;  it  is  not  admissible 
nnder  a  general  denial.^  An  oral  license,  acted  out  before  revo- 
cation, may  be  proved  notwithstanding  the  statute  of  frauds,'  aud 
notwithstanding  a  written  agreement  of  the  parties  reqiiiring  a 
writing.*  License  bjp'  an  agent  cannot  be  proved  by  evidence  of 
the  subsequent  admissions  of  the  agent.^  A  license  may  be  in- 
ferred from  the  acts  of  the  parties  in  connection  with  the  silent 
acquiescence  of  the  plaintiff ;  and  such  acquiescence  may  inure  as 
a  license*  by  estoppel,  when  the  other  requisites  to  create  an 
estoppel  in  pais  concur.*  A  license  to  enter  plaintiff's  premises 
is  not  necessarily  implied  from  the  fact  that  defendant  s  ^oods, 
to  which  he  had  legal  right  of  immediate  possession,  were  tnere.^ 

If  a  writing  is  apparently  a  mere  license,  the  burden  is  on 
defendant  to  snow  that  it  was  part  of  a  contract,  and,  therefore, 
not  revocable,  if  he  relies  on  that  fact."  An  intent  to  exclude 
the  grantor,  though  not  expressed  in  the  bodv  of  a  license,  may 
be  implied  from  the  nature  and  extent  of  tne  consideration.^ 


>  Vood  V.  Lafayette,  68  N.  Y.  181. 190. 

*  Sale  y.  Pratt.  19  Pick  191 ;  and  see  Gortelyon  r.  Van  Brandt,  2  Johns.  867; 
Kent  y.  Waite,  10  Pick.  188.  Existence  for  tiztv  years,  with  nothing^  to  show  com- 
mencemeut,  is  admissible  under  an  alleg^on  of  existence  from  time  immemorial 
Odiorne  y.  Wade,  5  Pick.  421. 

»  1  Redf.  Ky.  260  (6, 1). 

*  Haigltl  y.  Badgeley,  16  Barb.  499.  Except  where  the  action  is  not  for  an  ordi^ 
nary  tresposs,  but  for  a  special  wrong — snch  as  injury  to  the  hichway  odjoining 

Slaiotiff — when  a  highway  soryeyor's  license  is  admissible  under  the  general  issue, 
[unson  y.  Mallory,  86  Conn.  166. 
»  biee  Baboock  y.  Utter,  1  Abb.  Ct.  App.  Dec  27. 

*  Pierrepont  y.  Barnard,  6  N.  Y.  279,  rev'g  6  Barb.  864. 

^  Hubbard  y.  Elmer,  7  Wend.  446.  448,  s.  f.  2  Wheat.  860.  For  the  principle 
applicable  on  this  point,  see  paffe  44  of  this  voL 

*  Martin  y.  Houghton,  1  Abb.  Pr.  N.  S.  889,  a.  a  46  Barb.  268.  and  81  How.  Pr. 
82.    Compare  Babcock  y.  Utter  (aboye). 

*  Walter  y.  Post,  6  Duer,  868,  a.  o.  4  Abb.  Pr.  882. 
><^  McLeod  y.  Jones,  106  Mass.  408. 

"  Tillotion  T.  Preston,  7  Johns.  286. 

"  Massot  y.  Moses,  8  S.  C.  168,  8.  c.  16  Am.  R.  697.  Willard.  J.,  says:  The 
proper  conclusion  from  the  cases  would  seem  to  bo,  that  grants  of  a  right  to  enter 
the  lands  <»f  the  spintor,  and  seyer  therefrom  and  appropriute  its  products  or  mineral 
contents,  are  aul^ect  to  a  presumption,  not  applicable  to  the  case  of  a  sale  of  per.'^on- 
alty,  that  the  grantor  did  not  intend  to  exclude  his  own  proprietary  r'giit  to  a  con* 
current  enjoyment  with  the  licensee  of  the  power  granted.  If  this  view  is  ctrrect, 
any  words  eyidenoing  an  intent  on  the  part  of  the  grantor  to  part  with  his  propiia* 
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Oral  evidence  to  explain  a  license  is  competent  within  general 
limits  already  stated/ 


tarT  rights  over  the  subject-matter  to  which  the  grant  relates,  would  tend  to  rebut 
Bucn  presumption.  To  words  tending  to  evideuce  an  intent  on  the  part  of  the 
grantor  to  exclude  himself  from  the  enjoyment  concurrently  with  the  grautee  of  the 
right  conferred,  the  same  force  in  respect  to  such  presumption  should  be  given  that 
would  be  given  had  the  subject-matter  been  other  than  realty.  Tho  presumption, 
indeed,  demands  some  pontive  evidence  of  nn  ezdusiye  intent,  but  does  not  influence 
the  force  of  the  evidence  of  such  intent.    Id. 

>  Pages  294-8,  488,  608,  624  and  626  of  this  vol.  And  see  Goodrich  t.  Long- 
lev,  4  Gray,  879,  883.  Thus,  under  a  hcense  to  defendants  to  take  "  all  the  stone  of 
whatever  description  they  may  require  in  the  enlargement  of  the  Old  Compensation 
Reservoir":  extrinsic  evidence  is  competent  to  show  what  particular  scheme  of 
enlargement  was  contemplated  by  the  parties  at  the  date  of  the  contract,  but  not  to 
limit  the  quantity  which  might  be  tuen  for  that  purpose.  Gbadwick  v.  Bumley» 
12  W.  R.  1077. 


CHAPTEE  XXXVIII.  t 

ACTIONS  FOR  NUISANCE. 

1.  Plaintiff  8  title  and  poaaeaslon.  7.  Canae  and  efFeot 

2.  Easements.  8.  liotice  and  request  to  absta^ 
8.  Highway.  9.  Damages. 

4.  Defendant's  title.  10.  Former  abjudication. 

5.  The  nuisance.  11.  iVf«fi«/an/'<  right  or  title. 

6.  The  injury.  ^  12.  Reasonable  care,  dc 

1.  Plaintiff  $  tide  €md  posaession.'] — The  mode  of  provinff 
title  and  possession  of  land  have  been  stated  in  the  last  chapter? 
Although  possession  may  h^  prima  facie  evidence  of  title,  plaintiff 
cannot  recover  if  his  own  evidence  shows  the  paramount  title  to 
be  in  another.' 

2.  JEksements.'] — An  alle^tion  of  prescriptive  right  is  not  sns- 
tained  by  proof  of  a  conventional  right,*  but  is  sustained  by  proof 
of  adverse  user  for  sufficient  length  of  time,*  where  there  is  no 
evidence  of  a  license  or  agreement.*^ 

The  grant  of  an  easement  with  real  property,  or  the  reserva- 
tion of  one  in  real  property  conveyed,  is  not  implied  from  its  exist- 
ence at  the  time  ot  the  conveyance,  and  the  silence  of  the  parties, 
unless  it  is  necessary  to  the  enjoyment,  so  that  the  grant  or  reser- 
vation may  be  presumed  to  have  been  intended  by  the  parties.* 

To  establish  an  easement  by  presumption  of  a  grant  on  the 
ground  of  necessity,  the  claimant  must  show  that  without  it,  he 
will  be  subjected  to  an  expense  excessive  and  disproportioned  to 
the  value  of  his  estate,  or  that  his  estate  clearly  depends  on  it  for 
appropriate  enjoyment,  or  that  some  conclusive  indication  of  his 
grantor's  intention  exists  in  the  circumstances  of  h'-s  estate.^ 

Evidence  of  user  for  a  sufficient  period,*  if  continuous,  ad- 
verse, and  uninterrupted,  raises  a  presumption  of  a  lost  gr&nt 
from  some  one  authorized  to  make  it.'    An  isolated  instance  of 


'Paragraphs  1,  2,  and  8.    See  also  Wilson  y.  Hinsley,  13  Md.  64;   Brown  v. 
Bowen,  80  N.  Y.  619. 

*  Morris  v.  McCamey,  9  Geo.  160. 

'  Rudd  V.  Williams,  43  111.  386.    But  the  word  "  ancient  **  is  not  alone  enough  to 
exclude  all  but  prescriptive  right    ^Vard  7.  Neal,  86  Ala.  602. 

*  Kent  V.  Waite,  10  Pick.  138. 

»  Steffy  V.  CappHuter,  87  Penn.  St.  41. 

*  See  the  conflicting  authorities  in  4  Am.  L.  Rev.  40;  Feats  y.  Hugo,  118  Moa& 
206,  B.  c.  15  Am.  R.  80;  Shipman  v.  Beers,  2  Abb.  New  Cas>.  486. 

^  0*Korke  v.  Smith,  11  K.  1.  269,  a.  c.  23  Am.  R.  440;  Powell  y.  Sims,  5  W.  Ym 
1,  a.  c.  13  Am.  R.  629. 

*  Yarying  in  different  jurisdictions.    In  Xew  York,  twenty  years. 

*  Tyler  y.  Wilkinson,  4  Mavs.  397 ;  compare  Connor  y.  SuUivan,  40  Conn.  26,  a.  o 
16  Am.  R.  10 ;  Yooght  y.  Winch,  2  B.  <k  A.'  662. 

[640] 
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an  nnsnccesBfal  attempt  at  interrnption  is  not  enough  to  prevent 
a  finding  of  such  grant.^  In  the  absence  of  other  evidence,  the 
advei'se  character  of  the  enjoyment,'  and  the  fact  that  it  was 
under  a  claim  of  right,*  may  be  inferred  from  evidence  that  it  was 
exclusive  and  uninterrupted.  The  acts  and  declarations  of  an 
occupant  or  tenant  are  not  competent  to  affect  the  title  of  the 
owner ;  but  on  the  question  whether  the  right  has  been  lost  or 
abandoned,  the  demand  of  it  by  plaintiff,  and  the  yielding  of  it 
by  the  occupant,  may  be  shown.*  The  easement  or  use  must  be 
shown  to  have  continued  substantially  the  same;'  but  slight 
variation  will  not  defeat  it  *  Evidence  of  a  private  way  does  not 
support  an  allegation  of  a  highway.^ 

3.  Highway,'] — ^To  prove  a  public  way,  plaintiff  must  estab- 
lish :  a  legal  dedication,  as  provided  by  statute,  if  any ;  or  con- 
denmation  by  some  public  authoritv  competent  for  the  purpose ; 
or  a  dedication  implied  from  acts  of  the  owner,  not  amounting  to 
a  statutory  dedication,  but  indicating  the  purpose  to  make  a  pub- 
lic way ;  or,  a  continuous  and  adverse  possession  and  user  on  the 
part  of  the  public  for  a  sufficient  period.*  Evidence  of  the  fact 
of  highway  at  a  ^iven  time  raises  a  presumption,  that  it  con- 
tinued and  still  exists.'  Special  damage  must  oe  proved ;  ^  other- 
wise of  a  private  way." 

4.  Defendanfa  title.'] — Evidence  that  defendant  was  in  pos* 
session,^'  or  that  he  leased  the  premises  to  others,^  raises  a  pre- 
sumption against  him  that  he  was  owner. 

5.  The  nuisance,'] — A  substantial  variance  between  the  evi- 
dence and  the  allegation  of  the  facts  constituting  the  nuisance  is 
material,  and  may  be  f atal.^*  A  nuisance  is  presumed  created  by 
the  owner  of  the  premises  whence  it  proceeded.**  An  allegation 
that  defendant  constructed  the  nuisance,  admits  evidence  that  he 


*  Connor  t.  SaUiTan  Taboye).  Nor  is  eridence  that  no  such  grant  was  ever  made, 
if  the  owner  were  capable  of  making  anch  a  g^ant  Angns  y.  Dalton,  27  Weekly 
R.  623  (BftBTT,  J.,  dissented).  Nor  that  there  was  a  pnblio  waj  nearer  and  more  con- 
venient.   BUike  T.  Ererett,  I  AUen,  S4S. 

*  Hart  Y.  Yoae,  19  Wend.  865. 

*  Hammond  y.  Zehner,  23  Barb.  478;  P0U7  T.  McCaU,  87  Ala.  2a 

*  Lindeman  y.  Lindsev.  69  Peno.  St  93,  s.  a  8  Am.  R.  219. 

*  Ball  Y.  Ray,  L.  R.  S'Ch.  App.  467.  s.  o.  6  Moak's  Eng.  486. 

*  HarYey  y.  Walters,  L.  R.  8  C.  P.  162,  a.  a  4  Moak's  Eng.  892. 

*  SatcheU  y.  Doram,  4  Ohio  St.  642. 

'  Satchel!  y.  Doram,  4  Ohio  St.  642.  For  the  details  of  the  mode  of  proYing  these 
foots,  tee  Grinnell  y.  Eirtlaod,  2  Abb.  New  Cas.  886,  400  n. 

*  Satcholl  Y.  Doram,  4  Ohio  St  642. 

><^  Lansing  y.  Wiswall,  6  Den.  218;  Winterbottom  y.  Lord  Derby,  Law  Rep.  2  Ex. 
816. 

^^  Lansing  y.  WiswaUJabore). 

1*  Blunt  Y.  Aikin,  16  Wend.  622;  and  see  Waggoner  v.  Jermaine,  8  Den.  806. 

"  Conhocton  Stone  Road  Co.  y.  Buffalo,  N.  Y.^  E.  R.  R.  Co.  8  Huo,  628. 

>«  Hill  Y.  SnperYisor,  10  Ohio  8t  621 ;   IMckinson  y.  aty  of  Worcester,  7  Allen, 
19 ;  Hckett  y.  Congdon,  18  Md.  412 ;  Brown  y.  Woodworth,  6  Barb.  660. 

»  FrancU  Y.  Schoellkopf;  68  N.  Y.  162. 
41 
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ni^rely  continued  it.*    ^The  determination  of  a  board  of  health 
that  a  nuisance  exists,  made  withont  notice  to  or  hearing  of  the 

Serson  on  whose  premises  it  is  alleged,  is  not  competent  evi- 
dence.* Evidence  of  negligence  is  not  nsnally  necessary."  Evi- 
dence of  malice  is  not  necessary,  even  if  alleged.^  MiJice  may  be 
inferred  from  acts ;  and  the  hbw  presomes  it  from  acts  designed 
to  injure  the  plaintiff.' 

6.  The  injury.'] — The  evidence  as  to  the  nature  of  the  injnry 
should  substantially  correspond  with  the  allegation.^  But  if  the 
cause  is  truly  alleged,,  details  of  the  mode  may  be  proved,  though 
not  alleged.^  Evidence  of  like  injury  to  other  persons  not  con- 
nected with  plaintiff  is  not  competent,"  unless  for  the  purpose  of 
showing  the  relation  of  cause  and  effect,  under  the  same  condi- 
tions ;  but  for  this  purpose  general  similarity  of  the  conditions 
is  not  enough." 

7.  Cav^e  and  effect."] — If  the  subject  is  one  not  familiar  to 
men  in  general,  and  the  jurors  cannot  be  presumfed  familiar  with 
it,*"  the  feet  that  the  injury  complained  of  resulted  from  the  con- 
duct of  defendant,  or  the  condition  of  his  property,  may  be 
shown  by  the  opinions  of  witnesses  shown  to  be  sumciently  skilled 
in  the  subject  in  question,**  not  by  those  Of  others.**  The  mode  of 
calling  for  the  opinion  of  skilled  withesses  has  been  already  stated.*" 

>  Conhoeton  Stone  Road  Co.  r.  Bafialo,  I^.  T.  d(  E.  R.  R.  Go.  ^  Him,  623 ;  com- 
pttre  Lansing  ▼.  Smith,  4  Wend.  24. 

«  Ilutton  V.  City  of  Camden,  10  Vroom,  122  (39  N.  J.),  8.  a  23  Aih.  R.  208. 

>  Cahill  Y.  Eastman,  18  Mind.  824,  fi.  o.  10  Am.  R.  184. 

«  Pantoir  T.  Ht>llaxid,  17  Johns.  92 ;  Timm  v.  Bear,  29  Wis.  264. 

*  McCord  y.  tiigb,  24  Iowa,  836,  8(7.    See,  further,  page  629  of  this  volnml. 

*  Ellicott  y.  Lambonroe,  2  Md.  181 ;  People  y.  Tonmsend,  8  Hill^  479;  Wllsoii  ¥/ 
Blnsley,  18  Md.  64. 

^  Thns,  nnd'T  an  allegation  that  the  defendant  had  diyerted  the  water,  and  pre« 
yentcd  it  from  fif)Wiiiff  to  tho  plaintiffs  mill,  evidence  that  the  trough  by  which  the 
defendant  conveyed  the  wat^r  from  the  flume  to  his  mill  wsis  Ivaky,  and  wasted  the 
water ;  and  that  his  water-wheel  was  out  of  repair,  and  required  more  water  than  it 
would  if  in  order,  is  admissible.    "Wier  y.  Coyell,  29  Conn.  197. 

So,  under  an  »llegation  that  plaintiff's  house  had  been  rendered  tmheslthy  and 
incommodious  by  defendant's  horses  constantly  standing  by  his  door,  evidenoe  of  the 
bad  Bmells  from  the  staling  of  t1i6  horses  is  admissible.  Benjamia  y.  Storr,  L.  R.  ^ 
Com.  PI.  400,  8.  c.  10  Moak's  Ecg.  R.  231. 

As  to  mode  of  provinginjury  by  noise,  see  Qauiit  y.  Pynney,  L.  R.  8  Ch.  App.  8, 
a  o.  4  Monk's  Eng.  718 ;  wesson  y.  Washburn  Iron  Co.  13  Allen,  96: — by  obstractioQ 
of  lin^ht,  see  City  of  London  Brewery  Co.  y.  Tennant,  L.  R.  9  Ob.  App.  212,  8.  o.  8 
Moak's  F.ng.  827 ;  Aynsley  y.  Gloyer,  L.  R.  18  Eq.  Cas.  644,  s.  o.  11  MoaVs  Eng.  621. 

Whether  the  annoyance  may  be  prdyed  by  eyideoce  of  declarations  made  by  per* 
sons  when  suffering  therefrom,  compare  Kearney  y.  Fart^>  28  Cono.  817 ;  Wesson 
y.  Washburn  Iron  Co.  18  Allen,  96. 

*  Emerson  y.  Lowell  Gas-Liffht  Co.  6  Allen,  146 ;  Tyler  y.  Mather.  9  Gray,  177; 
Pettinffill  y.  Porter,  8  Allen,  849,  s.  p.  Concord  R.  R.  Co.  y.  Greely,  8  Post  287. 

*  HawlLB  y.  Inhabitants  of  Charlemont,  110  Mass.  llo. 

"  Clinton  y.  Howard,  42  Conn.  294 ;  Concord  R.  R.  Co.  y.  Greely,  23  N.  H.  237; 
page  810  it  this  yolume. 

Yi  Clark  y.  Willett,  35  Cal.  684. 

"  Emt  rson  y.  Lowell  Gaa-Li  ht  Co.  6  Allen,  146.  See,  also,  oti  this  subjecf,  pflgei 
686.  691  of  this  yulume.  Benkard  v.  Babcuck,  2  Uobt  176,  s.  o.  17  Abb.  Pr.  4.^1  ■, 
27  Uow.  Pr.  891. 

"Pnge  117  of  this  yolune;  Luninsr  y.  State,  1  Ouukdl.  (Wii.)  178;  Hunt  y 
Lowell  Gas-Llght  Co.  8  Allen,  169,  172. 
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S.  TTaHc€  (tnd  reqrigst  to-  ixbate.!^ — As  against  t^  mere  eofii- 
timier  of  a  prirate  nuiBance  created  by  a  previous  owner  beforoJ 
convejance  to  defendant,  it  mnst  be  snown  that  before  the  com- 
ineneement  of  the  action  he  had  notice  or  knowledge  of  the 
existence  of  the  nuisance ;  but  a  requeBt  to  abate  it  need  not  be 
proved.^  If  no  question  arises  on  the  terms  of  the  notice,  orsd 
evidence  is  competent  to  prove  notice  given  in  writings  without- 
producing  or  accounting  for  the  writing? 

9.  Damages.l — Tf  unlawful  injury  to  plaintiffs  private  prop- 
erty be  shown,  special  damage  need  not  be  shown.*  Otherwise,  if 
it  be  to  his  enjoyment  of  a  public  or  common  right.  In  either 
case,  evidence  oi  special  damage  not  alleged  may  be  excluded/ 
Evidence  of  rental  value  is  competent  unaer  allegations  that  the 
injury  interfered  with  the  letting.* 

The  rules  as  to  the  mode  of  proving  damages  have  been 
already  stated.* 

The  fact  that  part  of  the  injury  results  from  the  acts  of  one 
not  a  defendant,  is  available  to  defendant  on  the  qnestion  of  dam- 
ages/ but  not  otherwise.* 

10.  Farmer  adjudication.'] — A  criminal  conviction  of  nuisance, 
founded  on  the  same  facts,*  or  a  judgment  in  an  action  of  tres- 
pass for  attempt  to  abate  the  same  nnisanee,^*  is  competent  against 
the  same  party  if  both  actions  involve  the  same  issues. 

11.  Defendant 9  right  or  iiHe.'] — If  the  defendant  relies  upon 
a  prescriptive  right,  he  must  prove  affirmatively  its  enjoyment 
for  a  sufficient  length  of  time.^^    In  justifying  under  statute 


>  Conhoeton  Stone  Road  ▼.  B.,  K.  T.  <fe  £.  R.  R.  Co.  5  N.  T.  678,  rey'g  52  Barb. 
890. 

*  Polly  V.  McCall,  87  Ala.  20,  a.  o.  1  Ala.  Sel.  Caa.  246. 

*  Pliunleiffh  y.  Dawaon,  6  UL  544 ;  Blanohard  v.  Baker,  8  Me.  258 ;  Chatfield  ▼. 
WU'win,  27  Vt.  670.  ^ 

^  So  held  of  prirata  right.  HcTayish  v.  CnrroU,  18  Md.  429 ;  Solroa  t.  Liaa,  16 
Abb.  l*r.  811;  Ilallock  y.  Belcher,  42  Barb.  199.  So  held  of  public  right  Sea 
Wetmore  v.  Story,  22  B»rb.  414,  a.  o.  8  Abb.  Pr.  262, 

»  Jutte  V.  Hughes,  67  N.  Y.  267,  rov'g  40  Super.  Ct  (J.  <&  S.)  126 ;  and  see 
Cronacy  v.  Mur,  hy,  1  Hilt  126. 

*  Furze  80,  cf  this  yolnmp.  As  to  opinions  of  witnesses,  see  also  Fish  y.  Do^re,  4 
Den.  8 11,  818;  Sinclair  y.  Rori^h,  14  Ind.  450;  contra,  Rochester  A  Synicnae  R.  R. 
Co.  y.  Budlong,  10  How.  Pr.  289,  s.  o.  12  11.  Y.  Leg.  Oba.  46;  Vaudine  V.  Burpee,  18 
Mete.  288 ;  Scdgw.  on  D.  591. 

'  Wallace  y.  Drew,  59  Borb.  418. 

*  Wheeler  v.  City  of  Worcester,  10  AHen,  591. 

*  Peck  y.  Elder,  8  Sandf.  126;  compare  Queen  y.  Fairie,  8  E.  A  B.  485,  a.  o.  8 
Cox  Cr.  C.  66. 

**  Bowyer  y.  Schofield,  1  Abb.  Gt  App.  Dec.  177.  For  the  rales  applicable  to  a 
former  recovery  between  the  same  partiea,  for  nuisance,  see  Richardson  y.  City  of 
Boston,  19  How.  U.  S.  268;  The  Same  y.  The  Same,  24  Id.  188;  Fowle  y.  New 
Hayen  A  N.  Co.  107  Mass.  852 ;  Yooght  y.  Winch,  2  B.  <k  A.  662 ;  Feyersham 
y.  Emerson.  11  Ex.  891;  Plate  y.  N.  Y.  Central  R.  R.  Co.  87  N.  Y.  472;  Ayon 
Manuf.  Ca  y.  i^ndrews,  80  Conn.  476 ;  Connery  y.  Brooke,  78  Penn.  St  80 ;  Potiar 
V.  Burden,  88  Ala.  651. 

"  21eale  y.  Seeley,  47  Barb.  314. 
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authority,  the  burden  is  on  defendant  to  show  that  the  statute 
power  or  duty  could  not  reasonably  well  be  executed  without 
causing  the  annoyance  complained  of  .^ 

12.  Reasonahle  care^  etc.'] — A  nuisance  being  shown,  it  is  not 
competent  for  defendant,  unless  exemplary  damages  are  claimed, 
to  show  that  the  work  or  structure  constituting  it  was  made  in 
the  best  and  most  careful  manner,*  nor  that  all  usual  precautions 
were  taken,'  nor  that  others  were  not  injured.*  Where  reason* 
able  use  is  the  measure  of  the  right  of  a  party,  evidence  of  the 
general  usage  of  the  country  in  similar  cases  is  competent* 


>  Hall  Y.  Hanaffera  of  Metrop.  Asylrnn  DiBt.  40  Law  Times  R.  K.  S.  497. 

*  1  Sodgw.  on  Dam.  1  ed.  284. 

'  Temperance  Hall  Ass.  v.  Giles,  4  Yroom,  2G0.    See,  to  the  contrary,  Smith  r, 
Fletcher.  L.  R.  9  Ex.  64,  a.  o.  8  Moak'a  Ene.  510,  reVg  8  Moak's  Eng.  422. 
^  Temperance  Hall  Am.  t.  GUes  (aboye). 

*  Dumont  y.  Kellogg;  29  Miob.  420,  a  a  18  Am.  S.  102 ;  compare  Timm  t. 
B«ir,  29  Wis.  251 


OHAPTBB   XXXIX. 

ACTIOKS  FOB   INJURIES  BY  ANDCALa 
1«  WOd  b«MtiL  2.  Dangerous  cluuraeter.  8.  Kotioe  to  keeper. 

1.  Wild  beastsJ] — ^Injury  to  a  person  or  personal  property  by  a 
wild  beast  of  a  nature  fierce  and  dangerous/  or  any  injury  by  any 
animal  trespassing,'  is  sufficient  evidence  of  negligence. 

2.  Dangerous  character.'] — ^In  case  of  an  animal  not  trespass- 
ing, dangerous  character,  and  notice  of  it  to  defendant,  must  be 
shown.'  A  single  act,  though  not  resulting  in  injury,^  and 
though  not  known  to  defendant,'  may  go  to  the  jury  as  evidence 
of  vicious  character.  If  vicious  character  and  notice  are  proved, 
negligence  need  not  be.'    If  negligence  is,  a  vicious  act  need  not.' 

8.  Ifotice.}-—An  owner  is  presumed  to  know  the  generic  na- 
ture of  the  animal ;  but  to  charge  him  for  injury  resStiug  from 
peculiar  characteristics  of  a  jparticular  domestic  animal,  some 
notice  of  them  must  be  shown.^  It  is  sufficient  if  he  has  seen  or 
heard  enough  to  convince  a  man  of  ordinary  prudence  of  its  dis- 
position to  commit  injuries  substantially  hke  those  complained 
bf .•  Proof  of  savage  and  ferocious  nature  proves  notice.**  Evi- 
dence that  be  had  chained  it  and  warned  persons  of  it,^  or  pro- 
cured or  kept  it  to  ^ard  his  premises,^  is  competent  to  snow 
notice.  General  bad  reputation  is  not  evidence  of  bad  character, 
but  may  be  admitted  with  other  circumstances  tending  to  show 
notice.^  Kotic^  need  not  be  personaL  Notice  to  one  to  whom 
he  had  delegated  the  management  of  his  business,  or  the  care  and 
control  of  tne  animal,  and  who  was  for  this  purpose  put  in  de- 
fendant's place,  is  sufficient.^  Evidence  of  notice,  even  if  not 
necessary,  is  competent  in  aggravation*    So  is  reckless  conduct.^ 

I  Scribner  t.  Kelly,  88  Btah.  14 ;  S|Mralding  y.  Onkes,  42  Vt  848. 

*  8hearm.  A  R.  g  1 86.    This  rale  Se  subject  to  much  modification  by  statute. 

*  Van  Len?en  v.  Lyke,  1  K.  Y.  51 6,  affiW  Den.  127.  Previous  iijnry  to  others 
need  not,  Reider  t.  White,  85  N.  Y.  54;  worth  t.  GilMng,  L.  R.  «  C.  P.  1.  The 
statntes  sometimes  dispense  with  notice.   51 N.  H.  110;  68  Penn.  St  846 ;  49  Barb.  41. 

^  Cockerham  y.  Nixoo,  11  Ired.  L.  270. 

*  See  Whlttier  y.  Franklin,  46  N.  H.  26. 

*  Kelly  y.  Tilton,  2  Abb.  Ct.  App.  Dec.  496.  And  defendanl^s  care  is  no  bar.  Id. 
Bat  see  88  Wis.  800,  b.  o.  20  Am.  R.  6.  Nor  is  oontribntory  negligence,  unless  amount- 
ing to  yoluntary  bringing  the  iDJnry  upon  himselC    Lyoch  y.  McNally,  78  N.  Y.  847. 

*  Dickson  y.  HcCoy,  89  N.  Y.  400. 

*  Whart  Neg.  §  922;  Shearm.  d(  R.  g  188,  and  cases  cited. 

*  Shearm.  <k  R.  §g  189,  190, 191.    Applebee  y.  Percy,  L.  R.  9  Com.  PI.  647. 
<•  Muller  y.  McKesson,  78  N.  Y.  196,  199. 

"  Rrfder  y.  White,  65  N.  Y.  64 ;  Kittredge  y.  Elliott,  16  N.  H.  80. 

M  Worth  y.  Gilling,  L.  R.  2  G.  P.  1 ;  see  BUckman  y.  Simmons,  8  Carr.  A  P.  188. 

u  Keenan  y.  Hnyden,  89  Wis.  658. 

i«  Applebee  y.  Percy  (aboye);  Baldwin  y.  CaseUa,  L.  R.  7  Ex  825,  s.  c.  8  Moak,  484 

»  Swift  y.  Applebone,  28  Mich.  252. 
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•«  ^MMBt^iljr  WhOB  OOnndttsd.  ^«  nC^riUlo  €0||VIIC^  Cs 


luimer 


t.  luumer  Mid  cftreuHtaML  iJL  fWwiw 

^  Fbintiff  U10  aggnmor,  tt.  PUintUT  the 

6.  Intent  or  motire.  13.  ProTooitioo. 

«.  Th0n»p«K«or  aaMMi^  14.  Obanelcr. 

t.  CrnBfaMa  coDTietkii.  !«.  A^fipwpi 
ib  AdnWovjnd 


1«  w4Jia«24  i^  ^om  eommilted.} — ^A  vitneaB  may  state 
heliei  m$  to  the  identitjr  of  a  person  he  aaw^  aliboqgh  unable  to 
tfpeak  poaitiTelj/  if  jbaa  l)elief  be  in  tbe  OAtiire  of  Jin  iiiipre8fiio]i 
4k  tbe  fact,  mot  aa  loieEeiiee  or  epuiioit'  Evidence  of  dedarar 
tiona  made  bj  ii»  plaintiff  ia  eanpetent  for  the  pvpose  of  ahow* 
Snj;  wbo  did  tbe^tel^  if  made  m  part  «of  ihe  res^e^kSj  witbiii  the 
nue  below  Atated ;  *  otherwiae  axoi^*i^ven  though  there  was  no 
wiUteaa  of  the  ao^*  .or  tb^4gb  the  d^cIaiationB  were  d7ing4lee- 
laratione.* 

9.  By  ^erv€Mif  dfc."] — To  eliaif;e  detfendaiita  f or  liheir  sernoit!! 
asaanlty  it  10  enongh  to  show  that  they  gave  the  aerruit  avthorifyj 
or  made  it  hia  dntj,  to  aot  in  reapeet  to  (the  baefaieaa  he  waa  en- 
gaged in  when  the  wrong  was  oomflsitted,  snd  that  iJie  act  comr 
plained  of  was  done  in  the  oonrae  of  hia  ^employaaent ;  ^  and  if 
this  be  shown,  it  is  not  material  fhat  the  aerrant'a  act  ^waa  wiNr 
fnl.*  Without  sneh  evideiioe,  it  is  not  einongh  to  show  iipprevai 
by  their  general  agent.^  If  it  be  shown  that  it  was  necessary  for 
the  defendants  to  nare  a  person  at  a  eertaki  place  te  aot  in  case 
jot  emergency, — ^f  or  instance^  the  Nation-master  of  a  railroad  eom- 
panyy-Htne  nitct  that  he  wsaa  tftiei^,  ncting  in  a  matUx  whjk^h  the 
eompany  may  perf orm,— f or  inslanoej  in  ordering  the  aanet  «f 


i^"*IP-"^^-"^»"^F*-"^^*f 


I  fie wV  T.  WUUmh^,  4  J>«^.  a  £.  (^.  CJ)  L.  fSS. 
^  a  Abb.  J7ew  Cm.  222,  note. 

*  King  ▼.  Foster,  6  Cerr.  A  ?.  823 ;  pammph  6. 

«  Morriaeey  y.  Ingrahain.  Ill  Msfl^  i^i  Pflople  r.  <azih«iv  tl  04.  Sei ;  l>«km 
T.  atato,  1  awM  <Tenn.),  £79. 

*  BtAte  T.  Davidson,  80  Yt  877,  888. 

*  Spats  T.  Lvonq,  66  Barb.  476. 

1  Ronnda  y.  Del.  Uck.  A  W.  R.  B.  Go.  64  V.  T.  1^,  IM. 

*  Mott  y.  Consnmers'  loe  Co.  78  N.  Y.  848 ;  Roands  y.  Del  Lack.  A  W.  ft.  It  Ca 
kkboye).  A«  to  tbe  allcMUon  of  maUce,— see  Sbea  y.  8ixtb  Aye.  R.  It.  Ck>.  68  1^.  Y. 
ISO,  sJHV  6  Daly,  221. 

*  YanderbiU  t.  Hlohmoad  Turnpike  Co.  2  K.  Y.  479 ;  -8  QreaH  Er.  iMi  «d.  6<l^ 
868. 
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one  charged  with  p^aal  ofiense  a^inst  the  company, — as  i;f  he 
had  authority,  is  prima  fade  evidence  that  he  had  anthoritj^ 
and  the  presumption  must  be  overthrown  by  the  company.^  But 
a  the  aot  was  one  wliich  the  company  had  no  power  to  perfoira, 
such  as  a  charge  of  what  was  no  ofienAe,-^the  presumption  does 
not  apply;* 

In  the  absence  of  direct  evidence  of  authority  to  interfere, 
flight  evidence  that  tibe  authority  was  exclusively  in  other  serv- 
ants is  sufficient  to  O'epel  the  wuereuc^  of  autiiority  in  the  one 
-who  did  th^  :fM?t/ 

8.  Manner  and  chcufnsUino^s.']— If  defendant  admits  the  in- 
jury to  have  been  inflicted  by  liin^,  it  is  presumed  to  have  been 
tdotie  wxoMgf ully,  r^d  the  biiurden  i^  on  hin^  to  shpw  hi^  justifica- 
tion or  exicuae/ 

Ijf  the  WiTong  was  the  use  of  excessive  force  in  an  act  othex- 
wiae  lawful,  the  burden  of  proof  i^  upon  yUintiff  to  .show  that 
!the  force  w^  excessive.* 

Witnesses  may  describe  the  manner,  and  testify  to  the  tone  ot 
^oioe,  language^  &c.  ;*  but  the  feeling  or  expectation  aroused  in 
the  witness  Ib  not  generally  competent  on  direct  examination,  un- 
less a9  explanatory  of  his  own  conduct  testified  to  by  him.^  Evi- 
dence of  declarations  of  the  injured  person  as  to  the  manner  in 
which,  or  the  means  with  which,  the  injury  was  done,  is  not  com- 

fetent,  unless  the  declarations  were  made  as  p^rt  of  the  res  gestce? 
t  makes  no  djl^erence  that  they  were  xnad^  to  a  mediciU  atteiid- 
ant,*  or  as  dying  declarations.^®  The  opinion  of  an  expert  as  to 
the  manner  or  mode  of  th^  assault^  or  the  resulting  wounds,  is 
xo^petenl;,^^  but  onlv  so  far  as  the  question  requires  professional 
iloiowled^  or  sjpeciiu  s^ill.^ 

4.  Juaintlj^  the  agffressar.'j — If  defendant  has  pleaded  thi^t 
plaintiff  was  the  aggressor,  without  setting  up  a  counter-claim, 
and  without  requiring  a  reply,  plaintiff  jnay  prove  a  justification 
though  not  alleged.^  To  show  who  was  the  iii^^ressor,  previous 
dililculties  and  ill  ^dll  may  be  proved,  in  connection  with  threats.^ 

:>  Moore  t.  if^tropoUton  By.  Co.  L.  R.  8  Q.  B.  86,  &  o.  4  Mp«k*a  Bag.  908.  Coi|i. 
pare  Prieit  ▼.  Hudson  Blrer  K.  R  Co.  65  N.  Y.  58.9. 

*  PoultoQ  V.  LondoD,  da  Ky.  Co.  JL  JEL  2  Q.  B.  ^i,  and  ffsifi^  ~cite4>  C<^p»re 
p.  44  of  thk  Tol. 

*  TowADda  Coal  Co.  t.  Heemaii,  S6  Peon.  St.  41t. 

*  Harvey  t.  Punbp,  Hill  A  D.  Supp.  IJHJ. 
^  Heory  r.  Lowall.  16  Barb.  968. 

*  Keroer  ▼.  iitate.  18  Oeo.  1«4,  218j  bat,  «qoording  to  Mfl«|Qer  y.  people  (45  |^. 
Y.  1),  cannot  ezpreaa  an  option  qt  tbe  paflaQi>»  esprji8|»d  ip  pi^ciep.  Sii^p.  5>9 
of  tbis  YoL 

^  Keener  t.  State,  18  Geo.  194.  218. 

*  Collins  Y.  Waters,  54  111.  485. 
^  Collins  Y.  Waters  (above). 

^  Denton  y.  State,  1  Swan  (T^nn.),  2t9. 

^^  Fort  Y.  Tirown.  46  Barb.  866 ;  and  see  paf^s  694  an^  699. of  tbis  ToL 
)*  C(K)k  V.  State,  24  N.  /.  L.  (4  Zahr.)  848,  852  ;  Coouer  y.  State,  28  Tex.  881. 
"  N.  Y.  Code  Civ.  Pro.  §§  515,  622,  c  »mpape'l  with  Brown  y.  Bennett,.5  Cow.  181; 
Collier  Y.  Moulton.  7  Johns.  109  ;  W  ilmarth  v.  Babcook,  2  Hill,  194. 

»*Murpby  y.  DM  4-2  JUow.  Pr.  81;  jjpwctjt  y.  Banning,  21  N.  Y.^,affi^f  28 
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6.  Intent  or  vioiive^ — As  a  general  rale,  plaintiff  xnnst  be 
prepared  with  evidence  either  that  the  intention  was  unlawful,  or 
that  defendant  waa  in  fanlt.^  But  the  unlawfulness  may  have 
been  unknown  to  defendant.*  Declarations  by  the  one  who  com- 
mitted the  assault,  if  forming  part  of  the  rea  gestcBy  are  competent 
for  this  purpose.'  So  are  his  previous  threats/  but  subsequent 
threats  are  not  competent' 

6.  The  rcB  geatm  of  an  Msaidt.'] — In  the  case  of  bodily  injury 
the  res  gestcB  include  the  statements  of  the  cause  of  injury  made 
immediately  upon  and  in  view  of  its  occurrence,  and  the  suffer- 
er's expressions  of  feeling  made  while  the  consequences  were 
subsistmg  and  in  progress.  /  It  is  not  essential  that  the  main  fact 
to  which  they  relate  should  be  instantly  contemporaneous  with 
tlie  declarations.  It  is  enough  that  the  two  were  so  intimate- 
ly connected  in  point  of  time  and  by  the  circumstances  of  mental 
excitement  or  bodily  suffering,  that  it  cannot  be  presumed  that 
.the  speaker  had  time  to  contrive  or  devise  anything  for  his  own 
advantage.* 

On  the  other  hand,  if  there  has  been  lapse  of  time,'  or  change 
of  place  and  of  interlocutors,*  and  particularly  if  some  other  inci- 
dent has  intervened,*  subsequent  aeclarations,  though  connected 
in  subject  and  apparently  following  as  the  effect  upon  its  cause, 
are  not  competent,  except  as  against  the  declarant. 

Acts  and  declarations  of  bystanders  called  forth  bv  the  prin- 
cipal fact  in  evidence,  are  competent,  upon  the  same  pnnciple  and 
within  the  same  limits.^* 


Barb.  IS.  Ad  to  the  competency  of  evidence  of  preyious  exhibitions  of  strength  by 
the  wrongdoer,  see  Darling  y.  Westmoreland,  62  N.  H.  401,  s.  c.  18  Am.  it.  06,  and 
cases  citra. 

^  Bausa,  J.,  Pazton  y.  Boyer»  67  HI  182,  ai  c.  16  Am.  R.  616. 

*  See,  for  instance,  Elder  y.  Morrison,  10  Wend.  128. 
'  United  Stntes  y.  Omeara,  1  Cranch  C.  (X  160. 

*  See  pp.  680.  086  of  this  yoL 

*  Newman  y.  Ooddard,  8  Hun,  70;  Handy  y.  Johnson,  0  Md.  460,  463. 

*  As,  for  instance,  what  a  wife  aald,  immediately  after  a  battery  and  wonnding  of 
her.  Thompson  y.  Treyanion,  Skinner,  402.  Or  that  a  man  fount  injured  and 
groaning  in  the  street,  said  he  had  just  been  ran  oyer  by  a  cab  which  the  witness 
saw  driving  rapidly  away.  Kinff  y.  Poster,  6  Carr.  A  P.  826.  Or  thai  a  man  return- 
ing to  his  bed-room  at  night,  said  he  had  fallen  down  stairs  when  alone.  Ins.  Co.  y. 
Mosley,  8  Wall.  406.  Or  that  a  wife  who  ran  from  her  room  in  the  night  wounded 
and  bleeding,  said,  on  taking  refuge  in  n  not  her  r(K>m,  that  her  husband  had  stnbbed 
her.  Comm.  y.  MTike,  8  Cush.  181 ;  ^^herley  y.  Billings,  8  Bush.  147,  s.  o.  8  Am.  R. 
461 ;  Onstner  y.  Sliker,  88  N.  J.  L.  96.  Otherwise  of  conyersation  after  the  combat 
was  oyer.  Hallo  way  y.  Hallo  way,  1  Monr.  182.  For  other  illustrations,  see  rtone 
▼.  Scgnr,  11  AUen,  068;  Norwich  TransportaUon  Co.  y.  Flint,  13  Waa  8,  cffi*g  1 
Blatchf.  686. 

*  As  where  a  night  has  interyened ;  Spats  y.  Lyons,  66  Barb.  476 ;  or  some  hours 
of  the  day-time.    Rosenbaum  y.  The  State,  8^  Ala.  864,  861. 

'  As  where  after  an  assault,  and  after  obtaining  a  warrant,  plaintiff  met  witnes.^ 
to  whom  the  declarations  were  made  at  a  different  spot  from  that  of  assault.  Cherry 
y.  McCall,  28  Geo.  198.  Or  where  afer  the  assault  the  witness  followed  defendant 
l^om  the  room,  and  reproached  him  out  of  doors,  whero  the  declarations  were  made. 
Handy  y.  Johnson,  6  Md.  400,  468. 

*  See  pages  088,  089  of  this  yol 

M  Norwich  Transportation  Co.  y.  Flint,  13  WaU.  9,  affi'g  7  Blatcht  086. 
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Bnt  in  admitting  declarations  under  the  rule  of  the  res  ffestcB^ 
narratives  of  past  racts  are  excluded.^ 

7.  Criminal  oanviction,'] — The  conviction  of  defendant  on  a 
criminal  prosecution  for  the  same  assault,  if  founded  on  a  plea  of 
guilty,  is  competent  to  show  guilt.'    So  is  such  a  plea,  with  only 
the  indictment  to  which  it  was  pleaded.'    But  a  conviction  not  N 
founded  on  such  a  plea  is  not  competent.^ 

8.  Admissions  and  declarations.'] — Defendant's  silence,  when 
charged  with  the  wrong,  is  competent  against  him.*  The  fact 
that  declarations  were  dying  declarations  is  not  ground  of  admit- 
tingthem  in  a  civil  action.* 

The  rule  as  to  admitting  the  declarations  and  admissions  of  one 
wrong-doer,  as  evidence  against  another,  has  already  been  stated^ 

W  hen  evidence  has  been  given  that  a  pietrty  to  the  action  once 
attributed  the  injury  to  another  cause  than  that  to  which  he  has 
testified,  it  is  competent  to  show,  in  corroboration  of  his  testi- 
mony, that  no  such  other  cause  ever  existed.' 

9.  Requisite  cogency  of  evidence.] — The  weight  of  American 
authority  is  that  plaintiff  is  not  required  to  prove  the  charge 
beyond  a  reasonable  doubt.'  A  seaman  suing  his  officer  must 
make  out  a  clear  case,  by  credible  and  consistent  proof  .^' 

10.  The  injury  and  damages^] — The  opinions  of  witnesses  as 
to  the  extent  of  tne  injury  are  competent,  within  limits  already 
stated.^    So,  also,  of  the  declarations  of  the  plaintiff  as  to  suffer- 

If  exemplary  damans  are  claimed,  all  the  circumstances  im-^ 
mediately  couDected  with  the  transaction,  tending  to  exhibit  or 
explain  the  motive  of  the  defendant,  are  admissible  in  evidence." 

Special  damages  should  be  alleged  in  order  to  be  proved,  and 


'  This  is  the  New  York  role.  More  latitude  is  ^ven  in  some  other  jarisdtction^, 
upon  the  principle  that  what  characterises  the  act  with  motiye  and  purpose,  should 
not  be  excluded  merely  because  it  states  that  which  is  past 

*  2  Whart.  £y.  §  788 ;  Green  y.  Bedell,  48  N.  H.  &46. 

»  Corwin  y.  Walton,  18  Mo.  1\ ;  Birchard  y.  Booth.  4  Wis.  67.  • 

^  Rose.  N.  P.  221.    It  may  sometimes  he  admissible  as  eyidenee  of  reputation. 

Id.  221,  cidns  Petrie  y.  Kuttall,  U  Ezch.  669.    For  the  mode  of  proyiog  the  cun- 

yiction,  see  Chapters  XXIX  and  XLI. 

*  Jewett  y.  Banning:,  21  N.  Y.  27.  affl.'g  28  Barb.  18;  Kelly  y.  People,  65  N.  T. 
666.  £yen  though  it  appear  that  on  a  preyious  occs^on  he  denied  it  Jewett  y. 
Banning  (above). 

*  Spats  y.  Lyons,  56  Barb.  476. 
'Page  190  of  this  yoL 

>  Melhuish  v.  Collier,  15  Q.  B.  878;  s.  p.  Wrege  y.  Westcott,  30  N.  J.  L.  212. 

*  Page  495  of  this  yoL  ;  Elliott  y.  Van  Buren,  88  Mich.  49,  s.  c.  20  Am.  R.  668. 
Whether,  as  held  in  this  case,  a  preponderance  of  eyidenoe  is  sufficient,  see  note  on 
p.  495  of  this  yo). 

"  Benton  y.  Whitney,  Crabbe,  417. 

"  Ptifl;e  600  of  this  yol. ;  Anthony  T.  Smith,  4  Bosw.  608. 

"  Page  699  of  this  yol.;  Elliott  y.  Van  Buren,  83  Mich.  49;  Towie  r.  Blake,  48 
N.  H.  92;  Eari  y.  Tnpper,  45  Vt  276 ;  Ayeson  y.  Ktnnaird,  6  East,  191,  approved 
ia  8  Wall.  406.    As  to  mental  suffering,  compare  Ford  y.  Jones.  62  Barb.  484. 

"  Yolfts  y.  Blaolmiar,  64  N.  T.  440;  Sampson  y.  Henry,  11  Pick.  879. 
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jure  BOt  admitted  hj  f aUure  to  denj.^  CirGiuBstfuieeB  ef  Wp^ 
vation  known  to  defendant,  :and  indicating  malice^ — Buch  as  plwitt* 
iif 'fl  ilUieaa  at  the  time, — ^are  competent  for  the  purpose  of  ag- 
jgravatiog  the  damage^  though  not  alleged  as  special  damages.' 

11.  I)^en9e:'—Jttst\fiGation.]'-^\i$ti&Q^ion  must  be  speeially 
pleaded.'  In  justifying  under  »  ^reasonable  regulation  of  a  corpo^ 
ration  who  emploj^ed  defendant^  it  is  not  necessary  fox  the  defend- 
ant to  give  positive  proof  that  the  regulation  was  made  by  the 
directors,  or  the  general  superintendent.  Proof  of  the  existence 
of  the  regulation  is  enough  in  the  first  instance.^  The  mode  of 
proving  possession  of  property,*  and  of  justifying  under  leeal 
proeess,*  has  already  been  stated.  Plaintifrs  threats,  while.reeast- 
iiug  th.e  .execution  of  prpceps,  are  competent  against  him.^ 

li.  FladfUif  the  ^ffres9or.']—'S!ho  fact  that  plaintiff  was  the 
Mgressor  must  oe  proved  by  the  defendant  if  relied  on  by  him.' 
^id  fa0t  that  the  assault  was  committed  in  defending  himself  cur 
his  property,  or  tbi^  of  others  intrusted  to  him,  against  plaintiff  aa 
Aj;respaaser  seeking  forcible  possession,  is  relevant,  both  on  the 
question  of  intent  to  do  *bodi]y  hariPi  and  on  the  question  of  the 
4egree  of  force  justifiable  * 

13.  Provooation.'j'^DieieaiiBSit  may  show,  in  mitigation  or  bar 
,of  e^mplary  damages,  but  not  in  bar  of  the  action,^^  that  the 
plaintiff  provoked  the  assault  j^  but  not  unless  the  provocation 
9vas  so  recent,  or  continued  to  30  recent  a  time,^  or  had  so  re- 
cently come  to  defendant's  knowledge,^  as  to  induce  the' pr^ 
aomption  that  the  violence  was  oommitted  under  the  immemate 
influence  of  the  passion  thus  wrongfully  excited.^^  The  fact  that 
plaintiff  and  def endaut  fought  by  agreement,  or  ^mutual  consent, 
IS  not  a  bar  to  the  Action,  but  may  be  proved  in  mitigation."  For 
the  same  purpose  defendant  may  show  that  he  acted  under  an 
honest  belief  that  he  was  justified  in  doing  the  act  complained  of, 
x>r  under  the  impulse  of  sudden  pasaion  or  iJarm  excited  b/  the 
conduct  of  the  plaintiff .^ 

*  MoliAiy  T.  DowB,  15  'How.  I¥.  2(11,  ando^aes  oHe4- 
^  SaiDpson  T.  Henry,  11  Rok.  899. 

*  CoAto  V.  Darby,  2  N.  T.  All ;  Foland  w.  JpUum^  16  4.b)».  f^.  SSft. 

*  Vodder  t.  Fellowt,  20  N.  T.  126. 

*  Pagae  628  and  486  of  thia  vflL 

*  Pace  681. 

^  Falton  y.  Staata,  41  N.  Y.  498. 

*  Stevena  v.  Lloyd,  1  Cranch  G.  Ci.  124. 

*  Filkins  y.  People,  Ac,  of  N.  Y.  69  N.  Y.  101,  reVg  1  Bnft  Super.  !at.(Shal|loD]^ 
SOS. 

^«  Onabman  t.  WiMldell,  Baldw.  «6 ;  Pr^KitUa  t.  ?Sliaw,  A6  iVau  4»H. 

«i  Tolta  y.  Blaolonar,  M  S,  J,  4^0. 

>*  Stetlar  y.  Nellia,  60  Barb.  624 ;  42  How.  Pr.  168. 

»  WilUfl  y.  Forreat,  2  Dner,  810.    Compare  Yac^dar  T.  FaUow^ltO  K.  7.  ;ifl6. 

"*  Corning  y.  Corning,  6  N.  Y.  ;9,V. 

»  Adama  y.  Waggoner.  88  fod.  68i,  #.  d.  6  J^m.  R.  1K8Q. 

^  y^ta  y.  dlackmar.  64  JX.  Y..  440. 
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14.^  Chariicter.] — Evidence  as  to  the  plaintiff's  character  is  not 
admissible  either  in  aggravation  ^  or  in  mitigation '  of  damages, 
unless  in  cases  of  indecent  assault  or  attempt  to  ravish.' 

15.  Previous  punishment.'] — The  crimipal  conviction  and  pnn- 
Ishment  of  defenaant  cannot  be  proved  to  mitigate  damages.^ 


>  OlveM  ▼.  BwMUey.  8  Bibb,  198,  IM. 

*  Corning  t  Corninff.  3  N.  T.  97.  So  of  his  intemperaiioe,  wnleM  thdt  b*  shown 
to  have  eontribnUd  to  his  ii^jorj.  J  Whart  £t.  62,  g  47,  citing  Dioiui  r.  JHrewer, 
17  III  280. 

>  Crossmftn  ▼.  Bradkj,  68  Bwb.  125 :  Ford  r.  Tones.  Sfi  Barb.  4S4. 

«  Cook  T.  Ellis,  6  HiU,  466 ;  Hondlev  v.  Watson,  U  VL  SS9i,  A  fl.  12  Am.  iR.  197. 
Oantra,  Smithwick  v.  Ward,  7  Jones  (N.  G.)  L.  64. 
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ACfnONS  FOR  MALICIOUS  PROSECTTION. 


1.  Grounds  of  action. 

2.  The  proeecution. 

8.  Defendant's  agency. 
4.  Several  oo-detendants. 
6.  Plaiutiff  8  inDocence. 

6.  'Want  of  probable  caoae. 

7.  Malice. 


8.  Termination  of  the  prosecution. 

9.  Damages. 

10.  Defeme;  Truth  of  the  charge. 

11.  Probable  causei 

12.  Freedom  from  malice. 
18.  Advice  of  counseL 


1.  GrTOunda  of  Actiony\ — The  essential  facts  are  that  defend- 
ant maliciously,*  and  also  without  reasonable  or  probable  cause,' 
prosecuted  or  instigated^  an  unfounded*  proceeding  against 
plaintiff,  to  his  injury,  and  which  terminated  m  his  favor.* 

2.  The  prosecution.'] — ^Before  malice  or  want  of  cause  is  shown, 
plaintiff  should  prove  the  prosecution  complained  of;  and  for 
this  purpose  the  record,  if  any,  of  the  proceeding  is  competent.* 
The  mode  of  proving  a  record  has  been  already  stated.*  If  the 
record  contain  improper  matter,  it  is  not  to  be  excluded  on  that 

S round,  but  defenaant  may  ask  the  court  to  instruct  the  jury  to 
isreffard  such  matter.^  Where  the  parts  for  which  defenaant 
may  oe  res])onsible  are  separable, — as  in  case  of  a  witness  sued 
for  maliciously  promoting  an  unfounded  charge,— or  a  complain- 
ant who  made  one  of  several  affidavits  before  a  magistrate, — the 
other  parts  of  the  proceedings  are  not  evidence  in  favor  of  de- 
fendant.^ An  indictment,  if  the  final  record  has  not  been  made 
up,  may  be  proved  by  producing  the  original  and  calling  the 
clerk  to  prove  that  it  is  a  recora  of  his  court.^*  A  variance  be- 
tween the  allegation  and  the  proof  of  the  former  proceeding  is 


'  See,  generally,  Wheeler  t.  Nesbit,  24  How.  U.  S.  544.  For  the  distinction,  in 
pleading  and  evidence,  between  an  action  for  illegal  arrest  or  false  imprisonment^  and 
one  for  malicious  prosecution,  see  Burns  v.  Erben,  40  N,  Y.  463,  am  g  1  Robt.  566. 
As  to  defamation,  see  Sheldon  v.  Carpenter,  4  N.  Y.  579 ;  Perkins  v.  Mitchell,  31 
Barb.  461. 

'  Blnnt  V.  Little,  8  Mas.  102.  Equally  in  the  cnse  of  a  civil  as  a  criminal  proee- 
cntion.    Stewart  v.  Sonneborn,  98  U.  S.  (8  Otto),  187. 

*  See  paragraphs  6,  11. 

*  See  Miller  y.  Milligan,  48  Barb.  80 ;  Thompson  v.  Lomley,  1  Abb.  New  Ca&  254. 

*  Paragraph  5. 

'  Moolton  V.  Bcecher,  1  Abb.  New  Cas.  198,  and  cases  cited.    Or,  that  such  ter> 
mioation  was  wrongfully  prevented  by  plaintiffi    Burt  v.  Place,  4  Wend.  591. 
^  Granger  v.  Warrington,  8  111  (8  Gihn.)  299. 
'  See  Chapter  on  Jm>0MK2rTS. 

*  Grans:er  ▼.  Warrington  (above). 

*•  See  Burt  v.  Place,  4  Wend.  691 ;  HanldnBon  v.  Giles,  17  Abb.  Pr,  251,  s.  o.  29 
How.  Pr.  478. 

<i  Watte  V.  Cl«gg,  48  Ala.  N.  a  561.    Compare  People  v.  Poyllon,  2  Cal.  202. 
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not  to  be  regarded  nnlefis  raifiing  a  strong  probability  tliat  tbe 
proceeding  is  not  the  same.^  To  show  how  far  the  prosecution 
was  pressed  by  defendant,  plaintiff  may  prove  acts  or  documents 

Sroceeding  from  third  persons,  though  wholly  unconnected  with 
efendant,  to  have  been  the  occasion  of  its  termination,  and  for 
this  purpose  a  writing — ^f or  instance,  a  letter  to  the  magistrate— 
may  be  proved  by  parol. 

8,  Defendant's  agency.'] — Slight  evidence  that  defendant  was 
the  insti^tor  is  sufficient  to  go  to  the  jury.*  If  the  prosecution 
was  iustituted  by  defendants'  officer  or  agent,  plaintiff  should 
show  that  it  was  an  act  within  the  general  or  special  authority  of 
the  agent  or  officer.  A  ^neral  authority  to  prosecute  may  be 
inferred  from  the  nature  of  the  employment,  and  the  usual  course 
of  business.' 

4.  Several  co-defendants.'] — Separate  acts  and  declarations  of 
one  defendant  ought  not  to  be  admitted  in  evidence,  to  charge 
another,  not  present,  unless  there  is  independent  proof  of  a  con- 
spiracy.* 

6.  Plaintiff's  innocence.] — There  must  be  other  evidence  of 
the  unfounded  nature  of  the  charge,  than  the  plaintiff's  acquittal." 
For  this  purpose  a  judgment  in  another  civil  action  between  the 
parties,  determining  the  very  point  in  issue, — such  as  replevin  for 
a  thing  charged  to  nave  been  stolen, — is  competent.* 

6.  Want  cffTohable  cause.] — The  question  of  probable  cause 
depends  on  evidence  of  the  facts  appearing  to  defendant,''  or 
which  he  ought  to  have  ascertained,"  at  the  time  he  acted ;  and 
want  of  probable  cause  cannot  be  shown  by  facts  not  appearing 
till  subsequently.*  Slighter  evidence  will  suffice  to  prove  want 
of  probable  cause  than  is  necessary  to  prove  an  affirmative  ;^  but 
it  must  be  substantially  shown.^  It  can  not  be  inferred  from  evi- 
dence  even  of  express  malice,^  nor  from  the  mere  fact  of  the  un- 
successful termination  of  the  proceeding.^ 

>  Leidig  t.  RawsoD,  2 IH  272 ;  and  see  MUb  t.  MoCoy,  4  Cow.  406. 

*  Miner  y.  MilUgan,  48  Barb.  80. 

*  Bank  of  New  Sonth  Wales  t.  Owston,  40  L.  T.  R.  N.  8.  600;  Walker  t.  East, 
•ra  Counties  Ry.  Ca  L.  R.  6  C.  P.  640 ;  pages  44,  647  of  this  yoI. 

*  Carpenter  y.  Shelden,  6  Sandf.  77 ;  Snydaoker  t.  Brosse,  61  JSL  867.  Compare 
page  190  of  this  ToL 

'  Skidmore  t.  Bricker,  77  HI.  164.  The  prosecntion  oomplained  of  bein^  an 
arrest  for  assault,  if  plaintiff  giyps  evidence  that  defendaot  was  the  aggressor,  defend- 
ant may  show  the  natnre  of  uie  difficnlty,  and  phuntiff's  threats.  &rpenter  v.  Hal- 
sey,  67  N.  Y.  657,  a£EPg,  it  seems,  60  Barb.  46. 

'  Ewing  y.  Sandfora,  21  Ala.  167, 166.  As  to  eyidenoe  of  compounding  the  fel- 
ony prosecuted  for,  see  Fagan  y.  Knox,  1  Abb  New.  Cas.  246,  s.  o.  66  N.T.  626 ;  Van 
Yorhes  y.  Leonsrd,  I  Snpm.  Ct  (T.  A  C.)  148. 

^  Stewart  y.  Sonnebom,  98  U.  S.  (8  Otto),  187. 

*  GrinneU  y.  Stewart,  82  Barb.  644,  s.  o.  12  Abb.  Plr.  220,  20  How.  Pr.  478. 

*  Stewart  y.  Soonebom  (above). 

>•  Hanpt  y.  Pohlmann,  1  Robt  121,  s.  a  16  Abb.  Pr.  801. 
"  Gorton  y.  De  Angelis,  6  Wend.  418 ;  Murray  v.  Long,  1  Id.  140. 
>*  Stewart  y.  Sonnebom,  98  U.  8.  (8  Otto),  187,  and  cases  cited ;  Besacm  y.  South- 
ard, 10  N.  Y.  286. 

"  Stewart  y.  Sonnebom  (above) ;  Gordon  y.  Upham,  4  £.  D.  Smith,  9 ;  Baboo 


954  j<moKd  P0&  nAUcMVp;  ncaam(af. 

If  thd  ptFOfiecation  w&6  a  criminal  charge,  do  that  ohamctev 
tfonld  have  been  relerant  to  the  issne,  plaintiffs  good  character, 
with  defendant's  knowledge  of  it,  are  competent  as  tending  to 
ihow  want  of  probable  canse.^ 

7.  Malice.] — Actnal  malice  mnst  be  shown,'  bnt  it  is  not  neo^ 
essary  to  show  angry  feeling  or  vindictive  motive.'  It  may  be 
shown  by  circnmstances  not  alleged/  It  may  be  inferred  by  the 
jury,*  but  is  not  presumed  by  the  law,*  from  want  of  probable 
cause.  It  cannot  be  proved  by  the  mere  fact  of  the  unsuccessful 
termination  of  the  prosecution,^  nor  from  mere  omission  to  prose- 
cute ;  but  a  voluntary  discontinuance  is  prima  facie  sufficient 
evidence  of  it.'  It  may  be  inferred  from  an  intention  to  use 
criminal  process  as  a  means  of  extorting  payment  of  a  debt.' 

8.  Termination  of  the  proceedings^ — ^A  record  showing  w- 

Siittal  ^'  is  sufficient  evidence  of  termination  favorable  to  pTaint- 
.^  If  a  formal  record  has  not  been  made  up,  the  acquittal  may 
be  proved  by  reading  the  minute  entry,  with  testimony  of  the 
clerK  to  its  being  a  record  of  his  court.^ 

It  is  not  enough  to  show  a  compromise,^  nor  that  the  prose- 
cuting officer  renised  to  proceed  to  trial  .^  Evidence  that  the 
jury  hesitated  by  reason  oi  doubt  as  to  guilt  is  not  competent.^ 

9.  Damages.'] — The  process  and  proceedings  thereon  by  which 
the  injury  to  plaintiff  and  his  property  and  repute  were  done,  are 
competent  for  the  purpose  of  showing  the  damages.^*  The  offi- 
oei^B  return,  that  the  process  was  not  levied,  is  not  conclusive 
against  pkintiff.^^    Special  damages  cannot  be  proved  unless 


GirnMli  Dntt  ▼.  Mugneerdm  Chotrdry,  11  Benr.  L.  R.  821.  Compare  Mm^v. 
Avery,  41  Barb.  290 ;  Scott  v.  Simpson,  1  Sandt  601 ;  VanderbUt  r.  Mathia^  0  Dnar, 
a04;  Wliitfiold  v.  Weatbrook*  40  Mias.  811. 

1  BlizzArd  V.  Hays,  46  Ind.  166,  a.  o.  16  Am.  R.  201 ;  Israel  v.  Brooks,  23  HI.  676. 

*  Bulkcley  ir.  Smith,  2  Buer,  261,  &  c.  11  N.  T.  Leg.  Oba.  800 ;  and  aee  Fmiiam 
T.  Feeley.  56N.Y.  461. 

'  (Bboxson,  J.)  Burhana  y.  Sanford^  19  Wend.  417. 
«  Solis  y.  MAnning,  37  How.  Pr.  la 

*  Blunt  V.  Little,  3  Mas.  102,  and  cases  cited. 

*  Stewart  r.  Booneborn,  98  U.  S.  (8  Otto)»  187»  and caaea  cited;  Jennings  ▼.  Dayidp 
son,  18  Hun,  898. 

'  Stewart  v.  Sonnebora,  98  TT.  S.  (8  Otto),  187. 

*  Burhana  T.  Banford,  19  Wend.  417,  and  caaea  cited ;  Garrison  Y.  Pearce,  3  £.  D. 
Smith,  266. 

*  Grinnell  y.  Stewart,  82  Barb.  644,  a.  a  12  Abb.  Pr.  220,  20  How,  Pr.  478. 
Arreet  in  an  action  on  one  side  of  an  account  only,  by  one  having  knowledgo  of  the 
other  aide,  is  presumptive  eyidence  of  malice.  (Shaw,  Ch.  J.)  Bnggs  y.  Richmond, 
10  Hck.  891,  896. 

w  Milla  Y.  McCoy,  4  Cow.  406. 

"  That  it  is  conclusiYo,  see  Steph.  Ky.  48,  citing  Leggatt  y.  Tollervey,  14  £&  801; 
•nd  aee  Caddy  y.  Barlow,  1  Man.  ^  Ry.  277. 
>•  Watta  Y.  Clegg,  48  Ala.  N.  a  661. 
»  McCormick  y.  Sisson,  7  Cow.  716. 

*«  Thomaaon  y.  Demotte,  9  Abb.  Pr.  242«  s.  o.  18  HoiT.  Pr.  tt29L 
"  Scott  Y.  Sheelor.  28  Gratt.  891. 
>•  Donnell  y.  Jtmea,  13  Ala.  490;  17  Id.  189. 
>*  Mott  Y.  Smiih,  2  Cranch  C.  Ct  88. 
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alleged/  Opinions  of  Tdtnessee  are  not  competeint  cGtectly  to 
the  amount  of  damage  to  eredit  or  bneiness  standing.^  Evidence 
of  defendant's  wealtn  is  competent  to  enhance  damages.^ 

10.  Defense;  Truth  of  the  charge.] — Truth  is  a  justification 
without  denial  of  malice/ 

11.  ProlxMe  tfertw^.j—Probablc  cause  may  be  shown  under  a 
general  denial/  Belief  of  probable  cause  does  not  alone  amount 
to  probable  causid ;  reasonable  grounds  for  belief  must  be  shown/ 
The  fact  that  the  prosecution  terminated  in  convicting  plaintiff, 
is  conclusive  evidence  of  probable  cause,  and  is  only  rebutted  by 
evidence  that  his  conviction  was  fraudulently  procured  by  de- 
fendant by  means  which  prevented  plaintiff  from  setting  up  his 
defense/  A  decision  or  order  against  him  pendente  lite  is  com- 
petent/ but  not  conclusive/  Evidence  that  defendant  acted  in 
good  faith  is  competent,  but  not  alone  enough  to  show  probable 
cause.**  Plaintiff's  bad  character  is  not  primarily  competent  as 
evidence  of  probable  cause,"  though  it  may  be  shown,  if  plaintiff 
has  given  evidence  to  the  contrary.^  It  may  also  be  shown  in 
mitigation  of  damages.^ 

12.  Freedom  from  malice^ — ^To  disprove  malice  in  making  a 
criminal  charge,  defendant  may  be  asked,  as  a  witness  in  his  own 
behalf,  whether,  when  he  made  the  charge,  he  believed  that 
plaintiff  had  been  guilty  of  the  offense."  The  declarations  of  the 
defendant,  made  as  part  of  the  Te%  gestm^  of  an  act  in  the  proceed- 
ings alleged  to  be  malicious,  are  competent  in  his  own  favor  to 
negative  malice.**  But  the  declarations  of  his  agent  or  attorney, 
unless  brought  home  to  him,  are  not/* 

13.  Advice  ofcouneeL'] — The  fact  that  defendant  acted  under 
advice  of  counsel  is  relevant,  both  to  show  probable  cause  *^  and 


«  Strang  t.  Whitehead,  12  Wend.  64  ;  Vanderslice  v.  Newton,  4  N.  Y.  180.    Com- 
pare L.iwrence  v.  Has:erman,  56  III  68,  a.  c.  8  Am.  R.  674. 

*  DonneU  y.  Jonea,  18  Ala.  490.     Compare  p.  616  of  thia  toI. 

*  Whitfield  y.  Westbrook,  40  Miafl.  811. 

*  Bank  of  British  North  America  y.  Strong,  L.  B.  1  App.  Caa.  807,  817,  a.  o.  16 
MoaVa  Kng.  24,  83. 

*  Simpson  v.  Mc Arthur,  16  Abb.  Pp.  802.  note. 

*  Whitfield  y.  Wcatbrook,  40  Miss.  81 1. 

'  .Miller  y.  Deere,  2  Abb.  Pr.  1 ;  Burt  v.  Place.  4  Wend.  69t 

*  Zantzinger  v.  Wei^htman.  %  ("ranch  C.  Ct.  478. 

*  Hanpt  y.  Pohlmann,  1  Robt.  121,  e.  o.  16  Abb.  Pr.  801. 
"»  Sbafer  v.  Loucks,  68  Barb.  426. 

"  1  Whart  Ey.  62,  §  47;  and  aee  Hickman  y.  Jones,  9  Wall  197, 

'•  See  Paragraph  6. 

"  1  Whart.  (aboye). 

1^  McKown  y.  Hunter,  80  N.  Y.  625.  And  see  Goodman  t.  Strohelm,  86  Snper. 
Ct  (4  J.  ^  S.)  216.  That  he  cannot  be  asked  if  he  acted  without  malice,  aee  Lawyef 
T.  Lonmis,  8  Supm.  Ct.  (T«  <fc  C.)  898.    Compare  p.  620  of  thia  voL 

"  Wood  y.  Barker,  37  Ala.  CO. 

>•  Floyd  y.  Hamilton,  38  Ala.  285. 

"  UaU  y.  Suydam,  6  Barb.  88. 
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absence  of  malice.*  To  render  the  opinion  or  advice  competent^ 
it  must  appear  that  it  was  given  before  defendant  proceeded,^  and 
the  statement  of  facts  was  which  was  laid  before  the  attorney  or 
counsel  must  be  shown.'  Defendant  need  not  show  the  ability  or 
learning  of  the  attorney,  as  this  is  presumed  from  evidence  that 
he  was  a  duly  licensed  practitioner/  If  defendant  shows  a  full 
and  fair  statement  made  by  him  to  a  respectable  attoruey,  and 
I  that  he  acted  on  his  advice,  stroug  evidence  that  defendant  did 
not  believe  there  was  probable  cause  is  necessary," 


*  Jackson  t.  Matb«r,  1  Cow.  801. 

*  Blunt  y.  Little,  8  Mas.  102. 

*  Id. ;  and  see  Laird  y.  Taylor,  66  Barb.  189l 
^  Home  y.  Balliyan,  88  111.  82. 

*  fikidmore  y.  Bricker,  11  HI  164. 


CHAPTER  XLII. 

ACTIONS  FOR  FALSE  IMPRISONMENT. 

1.  General  roles.  4.  Damages. 

8.  Grounds  of  action.  0.  Justification. 

8.  Legal  process,  Ac. 

1.  General  tuUb^ — The  reader  should  consult  the  fuller 
statement  of  the  rules  applicable  to  the  mode  of  proof,  given  in 
the  chapters  on  Assault  and  Batiebt  and  Malicious  Fboskcu- 

TTON. 

2.  Grounds  of  action }] — Evidence  of  malice  is  not  essential;* 
want  of  probable  cause  is.^ 

3.  Zegal  process^  cfe(7.] — The  appropriate  recitals  in  process 
put  in  evidence  by  plaintiff  as  the  instrument  of  his  arrest,  are 
prima  facie  evidence  against  him,  of  the  facts  recited.*  If  plaint- 
iff relies  upon  the  failure  of  the  judgment  to  support  the  process 
against  him,  he  must  show  that  the  process  Dy  defendant  was 
issued  on  the  particular  judgment ;  also  the  defect  or  vacatur  re- 
lied on.*  The  police  records,  if  not  kept  pursuant  to  a  require- 
ment of  law,  are  not  competent  as  evidence  of  the  injury  and 
indignitv  to  plaintiff  resulting  from  defendant's  charge  against 
him,  unless  it  be  shown  that  defendant  knew  that  it  was  the  cus* 
tom  to  make  such  a  record.* 

4.  Damages.'j — ^Matters  of  aggravation,^  as  distinguished  from 
grounds  of  special  damages,  may  be  proved  though  not  pleaded. 

5.  Justification  and  mitigation,'] — Under  a  denial  of  an  alle- 
gation that  the  imprisonment  was  without  warrant,  defendant 
may  justify  under  legal  process.'  A  justification  which  is  not  in 
issue  is  not  admissible  in  bar  under  a  aenial,*  unless  the  facts  may 


'  For  the  distinction  between  this  sction  an^i  malicious  prosecution,  see  Chapter 
XLI,  and  Sleight  y.  Ogle,  4  E.  D.  Smith,  445 ;  Ackroyd  v.  Ackroyd  8  Daly,  88 :  Von 
Latham  y.  Libby,  88  Barb.  889, 8.  o.  17  Abb.  Pr.  287 ;  Bruwn  v.  Chodsey,  89  Barb.  258. 

*  I'latt  ▼.  Wiles,  1  Edm.  280. 

*  Id. ;  Hawley  v.  Bailer,  54  Barb.  490,  di?approTing  a  previous  decision  i:i  48 
Id.  101 ;  and  see  Carl  v.  Ayres.  58  N.  T,  14 ;  FarDham  v.  Feeley .  56  N.  Y.  451. 

^(Walworth,  Chan.)  Bradstrcet  ▼.  Furgeson,  23  Wend.  688,  affiV  17  Id.  181, 
and  cases  cited;  Scott  v.  Ely,  4  Wend.  555. 

*  See  Brown  y.  Dembnt,  9  Cow.  263 ;  Barhydt  y.  Valk,  12  Wend.  14(F. 

*  Garvey  T.  Wayson,  42  Md.  178.  187 ;  1  Whart.  Ey.  §  639. 

*  Stanton  y.  Seymonr,  6  McLean,  267. 

*  Boynton  y.  Tldwell,  19  Tex.  118. 

*  Brown  y.  Chadsey,  89  Barb.  258. 
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be  available  if  offered  solely  in  mitigation  of  damages.  In  jueti 
f  jing  under  process,  a  defendant  other  than  the  ofticer  who  exe- 
cntea  it  need  not  prove  its  return.^  Evidence  that  a  party  mean- 
ing; to  influence  the  other's  conduct,  made  representations  or  ad' 
missions  (even  as  to  the  nature  or  contents  of  a  record)  having 
that  effect,  will  estop  him  from  showing  the  contrary  to  the 
prejudice  of  the  latter.* 

To  show  good  faith  in  his  conduct  defendant  mav  give  in  evi- 
dence any  communication  actually  made  to  him  before  he  acted, 
and  which  influenced  his  action ;  but  not  so  even  of  a  record  which 
was  not  communicated  to  him,  and  to  which  plainti|E  was  neither 
party  nor  privy.' 


>  FlnmiDer  T.  DeDmtt,  6  Greenl.  (Me.)  421. 

*  Howard  y.  Hadson,  2  EIL  A  B.  1.    Compare  McMastera  t.  Ids.  Co.  of  N.  M9 
66  N.  Y.  222,  227. 

«  TlKKDM  T.  RiiMel],  4)  Es.  tti. 


I 


CHAPTER  XLIIL 


ACTIOirS  FOR  SLANDER  OR  LIBBIi. 


1.  Order  of  proof. 

2.  InduceineDt. 

8.  PlaintiiTs  vocation,  Ao. 

4.  Good  repute. 

5.  Slander. 

6.  —  its  utterance. 

7.  Publication  of  libeL 

8.  —  iU  place  and  time. 

9.  —  contenta. 

10.  Meaning  of  the  vords. 

11.  Their  application  to  the  plaintiff. 

12.  Circulation. 

13.  Falsity. 


14.  Malice. 

16.  Action  on  privileged  communicatioiv 

16.  Hlander  cf  liUe. 

17.  Damtigos. 

18.  Dc/cnae,    Expluinins:  the  worda. 

19.  Privileged  communication. 

20.  Justification. 

21.  Former  recovery. 

22.  Mitigation. 

28.  Plaintiff's  character, 

24.  Mo(!e  of  proving  character. 

25.  RefmUoL      • 


1.  Order  of  proof  ."] — The  usual  order  of  proof  is  :  1.  Plaint* 
i£Ps  vocation,  if  involved ;  2.  Other  extrinsic  facts  in  the  induce- 
ment, if  any  are  material ;  3.  The  utterance  or  publication ;  4. 
Facts  essential  to  the  colloquium  or  innuendoes ;  5.  Extrinsic 
evidence  of  malice ;  6.  Damages. 

2.  Inducement'] — ^Matter  alleged  by  way  of  inducement,  if 
not  material  to  the  cause  of  action,  is  not  in  isaue,  and  is  not  ad- 
mitted by  failure  to  deny,  nor  need  it  be  proved  if  denied ;  but  if 
material,  it  is  admitted  or  must  be  proved.^  Matter  of  induce- 
ment wholly  collateral  to  the  issue,  may  be  proved  by  parol, 
without  producing  existing  record  evidence.* 

8.  Plaintiffs  vocation^  <j6(?.] — ^PlaintiiFs  vocation  or  official 
character  need  not  be  proved,  even  though  alleged,'  if  the  words 
are  actionable  apart  from  that ;  but  it  may  be  proved,  even  though 
not  alleged,  if  the  words  directly  tend  to  injure  him  in  it.*  If  the 
actionableness  of  the  words  depends  upon  injury  in  vocation  • 
(and  the  vocation  is  in  issue),  plaintiff  must  prove  that  he  was 
in  the  vocation  alleged'  at  the  time  of  the  publication  ;''  but  evi- 


1  Coleman  v.  Soutbwick,  0  Johnf.  45,  a.  c.  6  Am.  Dec.  263 ;  May  v.  Brown,  S  B. 
A  C.  122 ;  Folk.  Stark.  655,  §  626 ;  Towns.  663,  g  8S5 ;  Kinney  v.  Naah,  3  K.  T. 
177. 

*  Sonthwick  V.  Stevens,  10  Johns.  448. 

*  Lewis  V.  Walter,  8  B.  A  0.  138. 

*  Sanderson  v.  Caldwell,  46  N.  Y.  898. 

*  See  Miller  v.  David,  L.  R.  9  C.  P.  118,  s.  o.  8  Moak'a  Eng.  484;  Tobias  v.  Har- 
land,  4  Wend.  637. 

*  Manning  v.  Clement.  7  Bing.  862. 

^  Harris  v.  Bnrley,  8  N.  H.  216;  Forward  v.  Adams,  7  Wend.  204.  Compare 
Cramer  v.  Biggs,  17  Id.  209. 
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dence  of  appointment  just  before  may  be  sufficient  prima  facie 
evidence  of  continuance.* 

The  defamatory  matter  itself,  if  it  admits  that  defendant  had 
a  parti  cukr  official  character  or  vocation,  iA  prima  facie  evidence 
for  plaintiff  on  that  point.'  The  holding  an  office  which  is  not 
matter  of  documentary  appointment,  may  be  shown  by  evidence 
of  acting  in  it.'  If  documentary,  the  original  appointment  should 
be  proved,  or  its  absence  accounted  for  and  secondary  evidence 

Sven.*    If  the  business  is  one  for  which  a  license  is  required  by 
w,  plaintiff  need  not  prove  a  license,*  unless  the  imputation  of 
pursuing  it  without  a  license  is  involved  in  the  defamation.' 

4.  Oood  repute.'] — Plaintiff  need  not,  in  the  first  instance,  give 
any  evidence  of  his  good  name.'^ 

5.  Slander.] — Althouffh  plaintiff's  allegation  sets  forth  the 
words  of  the  alleged  slander  (as  the  rules  of  pleading  now  usually 
require),  he  need  not  prove  the  utterance  of  those  precise  words^' 
nor  necessarily  all  oi  them,  even  in  substance ;  ■  but  he  must 
prove  the  utterance  of  substantially  the  words  alleged,*' or  of  a 
sufficient  part  of  them  to  sustain  an  action.**  Substantially  differ- 
ent words,  though  imputing  the  same  charge,  are  not  enough;*^ 


>  Rose.  N.  P.  86. 

*  YriBarri  t.  Clement,  3  Bing.  482 ;  2  Whart.  Ey.  §  1 168. 

*  Cannell  ▼.  Curtis,  2  Bing.  N.  0.  228 ;  2  Stark.  Ev.  8  ed.  627 ;  and  see  page  193 
of  this  vol. ;  Brown  v.  Mims,  2  M-U's  Conist.  (S.  C.)  285. 

*  Folk.  Stark.  552  [411],  §  520.  Otherwise,  where  the  office  is  not  material  to  the 
cause  of  action. 

*  Fry  V.  Bennett,  28  N.  T.  824,  affi'ff  3  Bosw.  200.  Compare  pp.  287, 868  of  this  yoL 

*  See  I'ickford  y.  Gntch,  8  T.  R.  80.'i,  n.;  CoUios  v.  Carnegie,  1  Ad.  &  E.  606. 

^  Coxy.  Thomason,  2  C.  A  J.  861.  Whether  he  may.  do  so  before  it  has  been 
impugned  by  defendant's  eyidenoe  is  disputed.  For  the  affiitnaiive,  see  WiLiams  v. 
Greenwade,  8  Dan^,  482;  Bennett  v.  Hyde,  6  Conn.  24,  27 ;  King  v.  Warinj?,  6  Esp. 
14.  For  the  peffadve^  see  Cornwall  y.  Richardson,  R.  A  M.  805  ;  Inmon  y.  Foster,  8 
Wend.  602;  f^hipman  y.  Burrows,  1  Hall,  899.  and  cases  cited. 

*  De?mond  y.  Brown,  29  Iowa,  63,  s.o.  4  Am.  R.  194 ;  Hersh  y.Ringwalt,  3  Yates 
(Pa.),  608.  8.  o.  2  Am  Dec.  892.  Con/ra, Towns.  6.2,  §  866.  "There  is  nothing  more 
difficult  than  for  a  witness  to  recollect  the  exact  language  used  by  another ;  and  to  re- 
quire this  would  bo  to  defeat  the  recoyeries  in  actions  for  ycrbal  slander,  in  nlmust  eyery 
instance."  Cbuech,  C h.  J.,  Williams  y.  Miner,  1 8  Conn.  464. 474.  If  the  precise  words 
are  important,  and  the  witness,  though  conOdent,  is  not  positive  in  his  testimony,  the 
jury  may  find  the  words  not  proyed.  Harding  y.  Brooks,  6  Pick.  244, 249.  See  3 
Abb.  New  Cas.  283,  n.  The  rules  as  to  a  witness  refreshing  his  memory  by  memoranda, 
haye  been  already  stated,  page  8*20  cf  this  vol. 

*  Purple  y.  Horton,  18  Wend,  9;  Nestle  y.  Van  Slyck,  2  ffill,  282 ;  Olmsted  y. 
Brown,  1 2  Barb.  667.  Even  though  the  woids  unproved  qualify  those  proyed.  Folk. 
Stark.  461,  g  429.     Contra,  Towns.  622,  §  866. 

1^  Estes  y.  Antrobus,  1  Mo.  197,  s.  o.  18  Am.  Dec.  496,  and  n.  cit. ;  Bundy  y.  Hart, 
46  Mo.  460,  s.  o.  2  Am.  R.  626.  And  in  the  tongue  or  language  alleged.  feeenhiUtt 
y.  Becker,  8  Den.  846 ;  Wormoutb  y.  Cramer.  8  Wend.  894.  But  a  variance  in  this 
respect,  as  in  others,  may  bo  cured  by  amendment    Lettman  v.  Ritz,  3  Sandf.  784. 

"  Hume  y.  Arraamith,  1  Bibb  (Ky.),  165.  s.  o.  4  Am.  Deo.  626. 
.     ><  Wheeler  y.  Bobb,  1  Blackf.  330,  s.  c.  12  Am.  Dec.  246.  and  n.     Contra,  Wmiams 
y.  Miner.  1 8  Conn.  461, 474.  and  cases  cited.    Tbo  object  of  this  rule  is  to  sive  notice 
to  defend*nt,  not  merely  of  the  nature  of  the  charge,  bat  the  language  in  which  it  waa 
uttered.    Doherty  y.  Brown,  10  Gray,  250. 
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but  substantially  the  same  words,  though  varying  in  form  of  ex« 
pression,  are  admissible.^  If  the  charge  alleged  was  a  specific  one, 
evidence  that  defendant  made  a  general  charge  is  a  variance.' 

Under  the  new  procedure,  a  variance  that  has  not  misled  de« 
fendant  to  his  prejudice,  may  be  cured  by  amendment  or  disre* 
garded.* 

If  the  pleading  states  only  the  substance  (where  this  is  allowed), 
it  is  enough  to  prove  the  substance.^ 

Words  alleged,  though  not  slanderous,  may  be  proved  by 
plaintiff) to  show  the  intent  with  which  slanderous  woras,  alleged 
m  the  same  count,  were  spoken.' 

Utterances  not  included  in  those  alleged,*  cannot  be  proved  as 
acaase  of  action;  but  may  be  proved  to  show  meaning  and  in- 
tent, within  limits  stated  below. 

The  result  of  the  rules  on  this  point,  shortly  stated,  is  that : 
Where  the  allegation  and  proof  vary  as  to  the  words,  it  is  enough 
if  plaintiff  proves  that  a  distinct  slanderous  charge  alleged,  which 
is  separable  from  any  other  unproven  words  alleged,  was  uttered 
in  substantially  the  words  alleged,  it  not  appeanng  to  have  been 
materially  qualified  by  other  words  not  alleged. 

6.  ^^  its  utterance.'] — ^Utterance  of  the  words  denied  in  one 
plea  or  defense,  may  be  proved  by  a  plea  or  defense  confessing 
utterance,'  but  not  by  one  avoiding  without  confessing.  The  ut- 
terance may  be  proved  by  plaintiff's  testimony,  thoagh  other 
persons  not  produced  as  witnesses  were  present. 

There  must  be  some  evidence  that  the  words  were  heard  and 
understood  by  some  person  other  than  plaintiff,  to  whom  they 
were  addressed.* 


'  Smith  V.  Hollister,  82  Vt  695. 

•  Aldrich  v.  Brown,  11  Wend.  696;  Emery  y.  Miller,  I  Ben.  208;  Coons  v.  Bob- 
inson,  3  Barb.  626.  As  a  general  rale,  the  evidence  substaDtially  varies  from  the  al- 
le^iion,  when  it  proves  a  cliarre  of  an  offense  not  identicallv  the  same  with  that 
alk^ed,  though  of  the  same  species.    Payson  v.  Macomber,  8  Allen,  69,  72. 

»  N.  Y.  Code  Civ.  Pro.  ^  639 ;  Coleman  y.  Plnysted,  86  Barb.  26. 

•  Nye  V.  Otis,  8  Mass.  121,  s.  c.  6  Am.  Dec.  79 ;  Whiting  y.  Smith,  18  Pick  864. 
Or  eyen  eqai vocal  or  apparently  innocnons  words,  with  extrinsic  evidence  of  manner,' 
circumstances,  Ac,  giving  them  the  meaning  of  the  general  allegation.   Pond  v.  Hart- 
well,  1 7  IMck.  269, 270,  Shaw,  C.  J. 

•  Dioyt  y.  Tanner,  20  Wend.  190. 

•  Whether  those  of  defendant  (Camfield  y.  Bird,  8  Carr.  A  K.  66);  or  those  of  an- 
other  person,  alleged  to  have  been  adopted  by  defendant  (Blessing  v.  Davis,  24  Wend. 
lOui 

'  Alderman  y.  French,  1  Pick.  1,  b.  o.  11  Am.  Dea  114.  C  nira,  Wheeler  y.  Robb, 
1  Blackf.  (Ind.),  830,  s.  c.  12  Am.  Dec.  246.  Under  the  new  procedure,  which  allows 
the  joining  of  defenses  not  necessarily  inconsistent,  the  question  is,  whether  the  spe- 
cial plea  or  answer  expressly,  or  by  necessary  iaiplication,  admits  or  does  not  admit', 
the  publication.  A  justification  may  or  may  not  Under  proper  pleadinj^  a  defend^ 
ant  may  show  both  that  he  never  published  the  defamatory  matter,  and  that,  whoever 
may  have  done  so,  it  was  true.  Denial  of  publication,  and  averment  of  truth,  are  not 
inconsistent;  (Pnyson  v.  Mac  mber,  8  Allen,  69,  73  \)  nnless  plnaded  in  such  a  way 
as  to  be  inconsistent.    Jackson  v.  Stetson,  16  Mans.  48,  62. 

•  Broderick  v.  James,  8  Daly,  481 ;   Haile  v.  Fuller,  2  Hao,  619.    Compare  Phil- 
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A  variance  as  to  the  person  is  not  necessarily  fatal.^  The 
moral  or  intellectual  character  of  the  hearer  is  not  relevant.' 
The  time  of  utterance  must  be  proved  to  have  been  before  ac- 
tion ;  and  if  the  onlj  witness  cannot  swear  to  this,  his  testimony 
is  irrelevant."  Bat  a  variance  in  respect  to  the  time  is  imma- 
terial.* 

7.  Publication  o^libelJ] — Publication  by  defendant  should  be 
proved  before  reading  the  contents.'  An  allegation  of  publicar 
tion  by  defendant  admits  proof  of  publication  oy  his  autnorized 
agent  *or  servant.*  If  joint  publication  is  alleged,  it  must  be 
proved  to  have  been  joint.^  Under  either  an  allegation  of  print- 
mg  or  one  of  writing,  the  other  form  of  pubneation  may  be 
proved,  unless  defendant  is  misled."  The  rules  for  proving  hand- 
writing have  been  already  stated.* 

Publication  may  be  proved  by  plaintiffs  testimony ;  but  not 
by  that  of  defendant,  if  he  claims  nis  privilege.  It  may  be  proved 
by  evidence  of  defendant's  declarations  and  admissions  out  of 
court,^  and  if  his  admission  was  qualified  by  suggesting  that  there 
were  errors  in  the  printing,  the  burden  is  on  him  to  show  mate- 
rial errors.^*  It  may  be  proved  by  the  one  who  read  it,  notwith- 
standing he  did  it  under  a  pledge  of  secrecy." 

Proof  that  a  newspaper  or  periodical  came  from  defendant's  of- 
fice, and  was  one  copy  oi  an  edition  of  the  same  date,  and  alleging 
on  its  face  that  he  is  the  proprietor,  is  evidence  of  t)ublication  by 
defendant."  One  proved  to  have  been  proprietor  oi  a  journal  two 
or  three  years  previously,  may  be  presumed  to  have  continued  pro- 
prietor." Evidence  of  delivery  by  defendant,  whether  in  way  of 
circulation  among  readers,"  or  by  way  of  deposit  in  a  public  office," 


lipB  T.  Barber,  1  Wend.  439.  Wordfl  spoken  in  a  foreign  language  brast  be  proved  to 
have  been  spoken  in  the  hearing  of  one  who  understood  them.  Bac.  Abr.  Slander 
(D.  3). 

>  Goodrich  v.  Warner,  21  Conn.  482,  448. 

•  Shefiill  V.  Van  Deusen,  16  Gray,  485. 

•  ScoveU  V.  Kin^oy,  7  Conn.  284.  , 

•  Potter  T.  Thompson,  22  Barb.  87.  Even  thongh  the  eyideoce  is  of  an  ntteranco 
more  than  two  yi'ars  before  snit  (Bi.rcheit  ▼.  Davis,  21  Hck.  404);  in  which  case; 
however,  defendant  sboaU  be  allowed  to  amend  by  pleading  the  statute  of  llmitationsL 
Id. 

•  Folk.  SUrk  666.  8  626. 

•  Folk.  Stark.  671  [427].  §  688. 

^  Johnson  t.  Hudson,  7  Ad.  A  £.  233,  n. 

•  Trumbull  v.  Gibbons,  8  City  H.  Rec.  97. 

•  Pages  392  to  398  of  this  vol.;  and  see  Cochrane  v.  Bntterfield,  18  K.  H.  116. 
Compare  U.  S.  v.  Chamberlain,  12  Blatchf.  390. 

><>  Lewis  V.  Few,  6  Johns.  1,  38 ;  Burt  v.  McBain,  29  Mich.  260.  As  to  allqFation 
of  truth,  coupled  with  cdmisftions,  see  Rice  v.  Withers,  9  Wend.  188 ;  Rouse  v.  W  hite^ 
'26  N.  Y.  170, 

»  Rex  V.  Hall,  I  Str.  416. 

"  Towns.  650,  %  384. 

"  Towns.  644,  g  379. 

>«  Fry  V.  Rennett,  28  N.  T.  824,  affi'g  8  Bosw.  200. 

"  Respoblica  v.  Davis,  8  Tates  (Pa.),  128,  s.  o.  2  Am.  Dea  868. 

^«  King  v.Amphlit,  4  B.  <fc  C.  86. 
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{a prima  facte  evidence  of  ptiblicatioii.  Sale  by  a  clerk  or  agent 
In  a  shop,  in  the  nsnal  conrse  of  bosiness,  \%  prima  facie  evidence 
of  publication  by  the  principal.^  £vidence  of  sale  of  a  single 
copy,  though  to  plaintiff's  agent,  shows  publication.* 

An  open  libel,  with  proof  that  it  is  written  or  signed  in  the 
hand  of  defendant,  is  prima  facie  evidence  of  publication  by 
him.'  Evidence  that  a  manuscript  in  defendant's  handwriting 
was  printed  and  published,  is  evidence  from  which  the  jury  may 
infer  printing  and  publication  by  direction  of  defendant.*  Pub- 
lication of  a  handbill  or  affiche  \a  prima  facte  shown  by  evidence 
that  it  was  posted,  so  that  it  might  have  been  seen  and  read,  with- 
out anything  to  indicate  that  it  was  not.* 

Publication  of  a  letter  addressed  to  a  third  person  is  prima 
faai^  shown  by  the  fact  that  it  passed  through  the  mail,  in  course, 
asid  is  produced  unsealed  on  the  trial.^  Publieation  of  a  letter 
addressed  to  plaintiff  himself  may  be  prima  faeie  shown  by  evi* 
deuce  that  defendant  read  it  to  anothet.^ 

8.  Plac€  and  time  qfjDuUicatirm.] — ^Designation  of  a  place,  in 
the  date  of  a  libeUons  writing,  19  prima  facie  evidence  that  it  wa« 
written  there,  as  against  the  writer.  Publication  by  defendant  in 
a  journal,  wherever  printed,  and  circulation  at  a  place  within  the 
State,  is  evidence  ox  publication  at  the  latter  place.*  A  variance 
in  the  date  of  publication  is  not  material,*  if  defendant  is  not 
misled* 

9.  —  contents.'] — The  Kbellous  document  must  be  produced,  as 
the  primary  evidence  of  its  contents.  If.it  has  been  lost  or  de- 
stroyed, without  the  plaintiff's  fault,  it  may  be  accounted  for,  and 
secondary  evidence  of  the  contents  given,^*  unless  it  was  a  privi- 
leged communication.^ 

Publication  in  a  book  or  newspaper  having  been  brou^t  home 
to  defendant,  any  copy  of  the  impression  may  be  read  in  evidence ; 
it  is  not  necessary  to  produce  or  account  ^r  the  identical  copy 
referred  to  in  the  evidence  of  publication.^  As  against  one  liable 
merely  as  the  writer  of  an  article  printed,  the  original  copy  must 
be  produced  or  accounted  for.^ 

1  Folk.  Stark.  6*78  [429],  9  088. 

<  Duk6  of  Branswick  y.  Harmer,  14  Q.  6.  180. 

•  Folk.  Stark.  669  [4171.  g  680. 

«  Polk.  Stai-k.  660  l418t  \  681 ;  Tarpley  r,  BUbay,  %  Binff.  Naw  Caa.  481 

•  TowDfl.  689,  §  878.    And  Mfl  fiice  ▼.  Withen,  9  Weod.  138. 

•  Warren  y.  Warraa,  1  Cr,  M.  A  R.  260 ;   Towna.  689,  §  874.     Sae  paga  291  of 
fhia  yol ;  Shipley  y.  Todhunter.  7  Carr.  A  P.  680. 

^  McCoombs  y.  Tnttle.  6  Blackf.  (Ind.)  481. 

•  Commonwealth  y.  Blanding,  8  Pick.  804. 

•  Gatea  y.  Bowker,  18  Vt.  28. 

«»  Gatea  y.  Bowkar,  18  Tt.  28,  26 ;  Rainy  y.  Braro,  L.  R.  4  P.  C.  287,  a  0.  8  Moak'a 
Esg^  194. 

"  DawHna  y.  Rokeby.  L.  R.  8  Q.  B.  266. 

>*  See  8onthwick  y.  Stevens,  lu  John**.  448 ;  TlnfP  y.  Bennett,  4  Sandf.  120,  aflf  d 
In  0  N.  Y.  887 ;  >  immons  y.  Holster.  13  Minn.  240. 

*'  Adams  y.  Kelly,  Ry.  &  M.  1 67.  So  ui  one  who  published  by  reading  or  singing 
iihe  particular  copy.    Johnson  v.  Hudson,  7  Ad.  d  E.  288. 
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Secondary  evidence  mnet  reprodnce  the  words.  The  witness' 
conception  of  their  effect,  or  the  substance  of  the  charge,  is  not 
sufficient.^  But  the  witness  may  state  the  substance  of  the  words, 
as  far  as  he  can  recollect  them.'  If  a  copy  is  produced,  evidence 
reasonably  identifying  it  as  corresponding  to  the  one  brought 
home  to  aef  endant,  and  published  by  him,  is  enough.' 

Plaintiff  may,  either  orally  or  in  writing,  abandon  at  the  trial 
part  of  the  libellous  matter,  provided  the  part  remaining  is  ac- 
tionable ;^  and  may  read  the  part  remaining  to  show  the  meaning 
of  the  part  relied  on.* 

Where  only  part  of  the  libel  is  alleged,  the  fact  that  the  part 
not  alleged  materially  qualifies  that  alleged,  although  as  qualified 
it  is  still  libellous,  is  a  variance.* 

10.  Meaning  of  ambiguous  toords,'] — ^Unless  the  court  holds 
that  the  words  are  not  capable  of  bearmg  the  meaning  assigned, 
extrinsic  evidence  is  competent,  and  necessary,  to  show  that  on  the 
occasion  in  question  they  did  bear  that  meaning.''  Plaintiff  must 
satisfy  the  jury  either  that,  under  the  circumBtanc^s,  the  words 
themselves  fairly  bore  that  meaning,  or  that  the  speaker  intended, 
and  the  hearers  understood,  that  meaning  to  be  conveyed.  For 
this  purpose  dictionaries  and  other  such  books  of  authonty  may  be 
used;*  evidence  of  defendant's  known  usages  of  speech'  may  be 
given ;  the  sense  commonly  attached  to  foreign,  or  cant,  or  slang 
phrases  may  be  shown  by  the  testimony  of  witnesses  ;^  papers  re- 
ferred to  in  the  words  proved  may  be  read ;  ^  and,  in  the  case  of 
slander,  all  the  conversation  of  the  party  at  the  time  is  admis' 
sible." 

'  HAiny  y.  Bravo  (Aboye)^ 

*  Jcl  it  will  be  for  the  jary  to  say  whether  his  recollection  can  be  trusted.  1*1. ; 
fieo  paragraph  8.  The  rules  as  to  refreshing  memory  haye  already  been  stated. 
Pago  820  of  this  yol. ;  Huff  v.  Bennett,  6  N.  Y.  837. 

*  Johnson  v.  Hudson,  7  Ad.  A  E.  288  ;  and  see  SontLwick  y.  Steyens,  10  Johns. 
448 

*  Genet  y.  Mitchell,  7  Johns.  120;  Gould  y.  Weed,  12  Wend.  12;  Stow  y.  Con. 
yerse,  4  Conn.  17,  28.  According  to  some  authorities,  this  cannot  be  done  if  the  ad- 
ditional words  change  the  meaning  of  those  alleged.  Towns.  622,  §  865 ;  Uutht* rford 
y.  ETan<i,  6  Binff.  458. 

*  Genet  y.  Mitchell  (aboye). 

*  Rainy  y.  Brayo,  L.  R.  4  P.  C.  287,  s.  o.  8  Moak's  Eng,  194. 

*  Rose  N.  P.  829,  and  cases  cited.  And  see  Wolcott  y.  Goodrich,  5  Cow.  714 ; 
Bullock  y.  Koon,  9  Id.  SO ;  Sanderson  y.  Caldwell.  45  N.  T.  898. 

The  court  is  not  bound  to  take  notice  whether  words  spoken  in  a  foreign  country 
•re  slanderous  there.  Plaintiff  should  be  prepared  to  proye  the  foreign  law.  Langdun 
y.  Young,  83  Yt  136;  Bundy  y.  Hart,  46  Mo.  460,  s.  o.  2  Am.  R.  525. 

*  Pow.  Ey.  105. 

*  See,  on  this  subject,  page  182  of  this  yoL 
"  Wachter  y.  Quenzer,  29  N.  Y.  547. 

"  Nash  y.  Benedict.  25  Wend.  646. 

"  Coleman  y.  Playsted,  86  Barb.  26.  See  Smith  y.  Miles,  16  Vi.  245,  849.  The 
better  opinion  under  the  free  rules  of  eyidence  now  followed  is,  that  a  witness  who 
heard  the  conyersation,  and  who  testifies  to  all  the  circumstances,  may.  in  case  of 
ambii^uons  word!<,  be  permitted  to  s^ate  the  impression  they  made  upon  his  mind  Hi 
the  time  he  heard  them ;  but  this  impression  is  not  sufficient  to  determine  their  mean- 
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If  plaintiff  relies  on  extrinsic  circnmstances  bs  putting  the 
stijiff  OT  a  charge  of  crime  into  words  not  necessarily  actionable 
in  themselves,  he  mnst  prove  sufficient  of  those  circnmstances  to 
raise  a  fair  presumption  that  the  conduct  imputed  might  have 
been  a  crimmal  offense ;  but  he  need  not  show  that  it  necessarily 
would  have  been.^ 

11.  TTietr  application  to  the  plaintiff.'] — ^If  the  defamatory 
matter  does  not  name  plaintiff,  extrinsic  evidence  is  competent ' 
and  necessary'  to  supply  the  designation.  For  this  purpose  a 
subsequent  publication  by  the  defendant,  in  which  the  plamtifPs 
name  is  mentioned,  may  be  shown.^ 

12.  Circulation^ — Production  and  proof  of  one  copy  of  a 

{)uHication  is  not  necessarily  evidence  that  others  were  circu- 
ated.'  But  plaintiff  may  prove  the  circulation  •  or  degree  of 
notoriety  given  to  defendant's  print.'  The  fact  of  circulation  of 
the  report  may  be  proved  by  producing  a  writing,  or  a  publication 
of  it  made  by  a  third  person,  provided  there  is  evidence  compe- 
tent against  defendant  to  connect  him  with  it ;  otherwise  not.^ 

13.  FaUity.'] — If  defendant  relies  on  justification,  plaintiff 
may  show  all  the  circumstances  of  the  transaction  charged,  rele- 
vant to  the  question  of  his  innocence ;  •  including  his  own  declara- 
tions made  as  part  of  the  res  gestm?^  The  record  of  plaintiff's 
acquittal  on  a  criminal  prosecution  for  the  same  charge  is  not 
competent  against  defendant,  if  he  was  not  privy  to  the  prosecu- 
tion." 

\v.gt  unless  tlie  jury  find  that  defendant  intended  tbem  to  be  so  understood.  Compare 
Towns.  660,  g  884;  qote  in  3  Abb.  New  Cas.  233 ;  Smith  y.  Mile?,  15  Vt  245,  249, 
RsDriELD,  J.  Contra^  Pow.  Et.  \()Q  ;  thilce  of  Branswick  v.  Harmer,  8  Carr.  dis  K.  10; 
Weed  T.  Bibbins,  82  Barb.  816,  and  cases  cited. 

*  See,  f  r  instance,  Wilbur  v.  Ostrcim,  1  Abb.  Pr.  N.  S.  275  ;  Case  v.  Buckley,  15 
Wend.  827  :  Alexander  ▼.  Alexander,  9  Id.  141. 

«  Mix  V.  Woodward.  12  Conn.  2o2,  287;  Parker  v.  Raymond,  8  Abb.  Pr.  N.  S. 
843 ;  N.  y .  Code  Ciy.  Pro.  §  585. 

*  Id. ;  Miller  v.  Mnxwell,  16  Wend.  9.  Whether  this  may  bo  done  by  the  testi- 
mony of  those  to  whose  knowledge  it  came,  that  they  at  the  time  understood  defend- 
ant  to  be  meant,  is  disputed.  For  the  negative,  see  Gibson  v.  Williams,  4  Wend.  820; 
Von  Vi'cliten  v.  Bopkins,  6  Johns.  211 ,  s.  o.  4  Am.  Dec.  889,  and  n. ;  Maynard  v. 
Beardsley,  7  Wend.  5H0.  For  the  affirmaiive,  see  Russell  y.  Kelly,  44  Cal.  641,  s.  c. 
18Am.  I{.  169;  2  Whart.  £y  §975.  Compare  paragraph  10,  note.  Where  tbo 
publication  was  a  picture  proyed  by  secondary  evidence,  the  declarations  of  specta> 
tors  made  wuile  looking  at  it,  were  held  admissible  to  show  whose  portrait  it  waa, 
Du  Bost  y.  Bcresford,  2  Camp.  511. 

«  Russell  y.  Kelly,  44  Cal.  641,  s.  o.  18  Am.  R.  169. 

*  Watts  y.  Fraser,  7  Ad.  <k  E.  228. 

*  Fry  y.  Bennett,  28  N.  Y.  824,  affi*g  8  Bosw.  200.  And  an  article  in  defendant's 
p'*per  stating  its  ayerage  circulation,  is  competent  against  him.  Fry  y.  Bennett,  1  Abb. 
Pr.  289,  s.  a  4  Duer,  247,  651. 

^  Rice  y.  Withers,  9  Wend.  188. 

<  Schwartz  v.  Thomas,  1  Am.  Dea  479,  s.  c.  2  Wash.  167 ;  Robertson  y.  Bennetti 
44  Super.  Ct.  (J.  <&  S.)  66.  71. 

»  f^ee  Palmer  y.  Haight,  2  Barb.  210. 
,    '•  Gandy  y.  Humphries,  85  Aln.  617  ;  2  Whart.  Ev.  §  11«\ 

"  Corbley  y.  Wilson,  71  111.  209,  s.  a  22  Am.  R.  98. 
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14.  2taliee,'] — The  difference  between  what  is  called  express 
or  actual  malice^  and  implied  malice,  is  only  a  distinction  of  evi- 
dence. '^  Express  malice ''  is  malice  shown  by  some  affirmative 
proof  beyond  that  aiibrded  by  the  falsity  of  defamatory  words ; 
^'  implied  malice "  is  that  which  is  naturally  inferred  as  a  pre- 
sumption of  fact  drawn  by  the  law  from  the  proof  of  the  falsity 
of  defamatory  words  uttered  without  priyilege.*  Whore  there  is 
no  privilege,  this  presumption  conclusively  dispenses  with  the 
necessity  of  extrinsic  evidence  of  malice  to  snstain  the  action.* 
But  evidence  of  express  malice  is  competent,  whether  the  com- 
munication be  privileged  or  not,*  For  this  purpose  any  act  or 
language  of  the  defendant  (before  suit  brought),  tending  to  prove 
malice  on  his  part,  in  respect  to  the  particnlar  publication  com- 

51ained  of,  as  distinguished  from  general  ill  will,  is  competent.^ 
'he  fact  that  the  false  charges  were  published  as  true  of  defend- 
ant's own  knowledge,  is  evidence  of  malice,*  Animosity  by  or 
against  a  parent  or  guardian,  or  next  friend,  is  not  adone  compe- 
tent to  show  malice  by  or  against  the  child  or  ward.* 

To  show  malice  evidence  is  competent  ^  that  defendant  repeat- 
ed substantially  the  same  charge,  to  any  person  *  and  at  any  time 
beforoisuit  brought,  even  though  statute  barred  by  the  lapse  of 
time  ;  *  bnt  not  evidence  of  actionable  words,^  not  statnte  bwrred,^ 
imputing  a  substantially  different  charge^  (unless  they  so  refer 
to  the  charge  in  suit  as  to  express  direct  evidence  of  the  meaning 
and  malice  of  defendant  in  making  it) ; "  nor  of  any  words  after 
suit  brought.^^    A  charge  proved  under  this  rule  is  not  avaikble 


'      >  Hoson  V.  Dtle,  19  Midu  17,  a.  c.  »  Am.  R.  66;  Vielo  y.  Groy,  10  Abb.  Pr.  1,  A 
a  18  How.  Pf.  560. 

•  King  T.  Root,  4  Wend.  118;  Klinct  v.  Colby,  46  N.  T.  427,  481 ;  Wilt©  t. 
Nirbols,  8  How.  U.  S.  266;  Fry  v.  Bennett,  6  Sandf.  64,  •.  o.  9  N.  Y.  Leg.  Obs.  830. 
Malice  in  publishing  a  newspaper  report  of  jnHicial,  legielatiye,  or  other  official  pro- 
ceedings,  is  in  no  case  implied  from  the  &ct  of  pubUcation.  K.  Y.  L.  1854,  p.  914, 
e.  ISO.  %  1. 

»  Fry  V.  Bennett,  28  N.  Y.  824. 

«  Id.;  Rose.  N.  P.  882;  LitUejohn  t.  Greeley^  18  Abb.  Pr.  41 ;  fer«ber  deeision^ 
Id.  811,  8.  0.  22  How.  Pr.  845. 

•  Rose.  N.  P.  880. 

•  York  T.  Pease,  2  Gray,  282,  884.  So,  *  elty  editor's  reftual  to  publish  ft  iN^trac- 
tion  is  not  evidence  of  malice  on  the  part  of  tlte  proprietors.  Edeall  t.  Brocdn,  t 
Bobt.  414,  s.  c.  88  How.  Pr.  191. 

^  This  I  understand  to  be  the  present  mle  in  the  courts  of  New  YorV,  end  one  well 
Bostained  by  the  object  of  all  the  mles  that  hftve  been  asserted  on  this  subject,  when 
wo  make  due  allowance  for  the  new  canons  of  pleading.  But  the  authorities  are  very 
conflicting,  the  line  of  decision  has  constantly  wa'rerMl,and  well  considered  decisioua 
may  be  found  to  the  contrary  of  almost  every  clause  in  th6  rule  ptMted  in  the  text. 

'•  Boot  y.  Lowndes,  6  Hill,  619 ;  BaaseU  y.  £fanore«  48  N.  Y.  661 ;  affi'g  §6  BarK 

627. 

•  Titus  y.  Sumner,  44  N.  Y.  266 ;  Distin  y.  Rose,  69  N.  Y.  122, 124. 
10  Rundell  v.  Butler,  7  Barb.  260. 

>'  Root  y.  Lowndes  (aboTe). 

w  Howard  v.  Sexton,  4  N.  Y.  167,  161 ;  Titus  y.  Fumner,  44  Td.  2r,6,  270;  Distaa 
y.  Rose,  69  Id.  122,  124 ;  Taylor  v.  Kneeland,  1  Dougl.  (Mich.)  67,  76. 

**  Finnerty  y.  Tipper,  2  Camp.  72.  For  instance,  a  subsequeut  publioation  which 
identifies  pUintiif.     Mix  y.  Woodward.  12  Conn.  263,  287. 

>«  Frazler  y.  McQoskey,  60  N.  Y.  887,  rev'g  2  Supm.  Ct  (T.  A  C.)  266;  Distin  n 
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aJB  a  groTind  of  recovery,  any  further  than,  by  flhowing  malice^  it 
enhances  exemplary  damages  for  the  publication  alleged.* 

Insulting  acts,  preceding  or  accompanying  a  defamatory  pub- 
lication, are  competent  on  the  question,  and  can  be  put  in  evidence 
of  motive.'  So  are  subsequent  insulting  acts  relating  to  the  same 
charge.' 

A  communication  of  the  defamation  to  a  third  person,  made 
by  the  hearer,  if  the  natural  and  probably  intended  consequence 
of  defendant's  act,  is  competent  to  show  the  injury ;  and  with  it 
the  damage  caused  by  it  may  be  shown.* 

An  answer  of  justification,  though  withdrawn,*  or  unsustained 
by  proof,  is  not  evidence  of  malice  unless  bad  faith  is  shown.* 

15.  Action  on  privileffed  comrnunication.'] — Where  the  com- 
munication, if  made  in  good  faith,  is  privileged,  the  burden  is  on 
Plaintiff  to  show* express  malice,  that  is,  actual  wrongful  motive, 
'o  carry  this  question  to  the  jury  it  is  not  enough  that  the  rep- 
resentations are  consistent  with  malice ;  ^  the  evidence  must  raise 
a  probability  of  malice ;  and  be  more  consistent  with  it  than  with 
the  non-existence  of  it.^  But  slight  evidence  is  suflScient.*  It  is 
not  necessary  to  prove  it  by  extnnsic  evidence.  It  may  be  in- 
ferred from  the  relation  of  the  parties,  the  circumstances'attend- 
ing  the  publication,  and  e^en  from  the  terms  of  the  publication 
itself.**  It  cannot  be  inferred  from  its  mere  falsity,**  unless  there 
is  evidence  that  defendant  knew  it  to  be  false.^^  Nor  is  it  neces- 
sarily inferred  from  severe  denunciation  in  the  words;**  nor  from 
circulating  to  obtain  privileged  signatures.** 

If  the  privileged  communication  was  a  charge  preferred  for 
official  action  of  a  judicial  nature,  before  any  municipal,  parochial, 


Rose,  69  N.  Y.  122,  124.     Contra,  MiUer  ▼.  Kerr,  2  McCord  (S.  C.)  286,  a  o.  18 
Am,  Dec.  7*22;  Johnson  y.  Brown,  57  Barb.  118;  1  Wlinrt.  Ev.  44,  ^  82. 
1  Wiilinms  t.  Miner,  18  Conn.  464,  472.  and  bases  cited. 

•  1  Whart.  £y.  44,  §  82 ;  Bond  v.  Douglas,  7  C.  <fr  P.  626 ;  Kean  r.  McLaughlin,  SI 
8.  <fr  R.  469.    See  0.  t.  A.  B.  2  Weekly  Notes,  291. 

•  Tate  V.  Humphrey,  2  Campb.  78  n. :  1  Whart.  Ev.  48,  §  32. 

^  Fowlcs  T.  Bowen,  80  N.  Y.  20.    And  see  paragraphs  8  and  17. 

•  Wilson  v.  Robinson,  7  Q.  B.  (Ad.  &  E.  N.  S.)  68. 

•  Klinck  V.  Colby,  46  N.  Y.  427,  487 :  69  Id.  127.    Otherwise  at  common  \kw. 
^  Hart  y.  Gnmpach,  L.  R.  4  P.  C.  439.  460,  s.  o.  4  Moak's  Eng.  188,  156. 

'  Laan;bton  v.  Bbhop  of  Sodor  and  Maa,  L.  R.  4  P.  C.  496,  a.  o.  4  Moak's  Eng.  162, 
174,  nnd  cases  cited. 

•  Fowles  V.  Bowen,  80'  N.  T.  20. 

>•  Gaasett  v.  Gilbert^  6  Gray  (Mass.),  94,  98. 
"  Lewis  V.  Chapmnri,J6  N.  Y.  869,  rer'g  19  Barb.  262. 
"  Fowles  V.  Bowen,  80  N.  Y.  20. 

"  Kiinck  V.  Colby,  46  N.  Y.  427.  Nor  from  the  act  of  sending  a  report  to  a  news- 
paper of  a  priviteged  cnmmnnication  elsewhere  deltrered,  as  a  pablio  rep^y  made  in 
Sood  faith  to  a  pnolio  attack.  Langhton  y.  Bishop,  Ac.  K  R.  4  C.  P.  495.  61<),  a.  o.  4 
[oak*s  £dg.  162,  176,  and  cases  cited.  If  there  were  other  evidence  of  malice,  it 
Would  be  proper  to  submit  to  the  jnry  the  question,  whether  scndinsr  the  report  to 
.  the  papers  was  in  good  faith  or  malicious.  Id.  Nor  from  defendant's  advocate  ob* 
Jecting  at  the  trial  to  plaintiff  proving  facts  material  to  him ;  nor  from  endeavoring 
to  prove  plaintiff's  misconduct.     Id. 

>«  Yanderzee  r.  M'Grcgor,  12  Wend.  545;  3treety  y.  Wood,  15  Barb.  106. 
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professional  or  other  public  body,^  having  authority  to  act  upon 
the  application,^  plaintiff  must  show  want  of  probable  canse  as 
well  as  malice.' 

16,  Slander  of  title.'] — To  sustain  an  action  for  slander  of  title, 
whether  of  real  *  or  personal  *  property,  express  malice  must  be 
shown.  This  is  not  proved  by  the  falsity  of  injurious  state- 
ments;* but  there  need  not  be  direct  proof  of  intention  to  injure. 
The  intention  may  be  inferred  by  the  jury,  from  false  statements, 
exceeding  the  limits  of  fair  ana  reasonable  criticism,  and  reck- 
lessly uttered  in  disregard  of  the  rights  of  those  who  might  be 
affected  by  them.'  If  the  words  were  used  in  the  course  of  assert- 
ing defendant's  claim  of  title,  it  is  competent  for  him  to  show 
advice  of  counsel,  as  in  case  of  an  action  for  malicious  prosecu- 
tion.® 

Special  damage  must  be  proved,'  and  must  be  alleged  to  be 
admissible.^* 

17.  Damaffrs.'] — A  witness  cannot  be  asked  whether  plaintiff 
has  not  sustained  a  general  loss  of  reputation  and  suffered  mate- 
rial injury  in  credit,  in  consequence  of  the  words  complained  of." 
Injury  to  feelings  is  a  proper  subject  of  consideration  if  other 
damages  have  been  shown.^    Alone  it  will  not  sustain  an  action.^* 

Actual  damage  need  not  be  shown  to  sustain  a  verdict  for  ex- 
emplary damages." 

In  aggravation  of  actual  damages,  plaintiff  may  give  in  evi- 
dence his  o\^Ti  rank  and  condition  in  life,  if  in  issue  ;^  and  for 
actual  or  exemplary  damages,  defendant's  wealth  and  standing." 
An  unsuccessful  plea  of  justification  is  not  competent  in  aggrava- 
tion, unless  shown  to  have  been  made  in  bad  faith  ; "  nor  is  an  un- 


1  Barrowg  y.  Bell,  7  Gray,  301,  813 ;  Remington  v.  Gongdon,  2  Pick.  810,  8.  o.  13 
Am.  Dec.  431,  and  note. 

•  Hoemer  V.  Loyeland,  19  Barb.  111. 

»  Howard  v.  Thompson,  21  Wend.  819 ;  Viele  v.  Gray.  10  Abb.  Pr.  1, 11,  a.  o.  18 
How.  Pr.  650 ;  Streety  v.  Wood,  16  Burb.  106. 

*  Kendall  v.  Stone,  6  N.  Y.  14. 

*  Like  y.  McKinstry,  3  Abb.  Ct.  App.  Dec  62,  8.  c.  4  Eeyea,  897,  affi'g  41  Barb. 
186. 

*  Like  y.  McEinstry  (aboye). 

'  Gott  V.  Pulsifer,  122  Mm.  286,  8.  o.  23  Am.  R.  822,  826. 

•  See  Like  v.  McEinstry  (above) ;  Bailey  y.  Dean,  6  Barb.  297. 

•  Eendall  y.  Stone,  6  N.  Y.  14,  rev'g  2  Sandf.  269 ;  Bailey  y.  Dean,  6  Barb.  297. 
"  Gcitt  y.  Pulsifer,  122  Mass.  235,  s.  c.  23  Anu  R.  822. 

"  Herrick  y.  Lapham,  10  Johns.  281.    And  see  p.  666  of  thla  yol. 

1*  Hamilton  y.  Edo.  16  Han,  699,  601. 

'*  Samuels  y.  Evening  Mail  As-ociation,  6  Unn,  6. 

"  Fry  V.  Bennett,  9  Abb.  Pr.  45,  nffi'd  in  28  N.  Y.  824. 

"  Lamed  y.  Bnfiinton.  8  Mass.  646,  s.  c.  3  Am.  Dec  186.  And  see  Eastland  y. 
Caldwell.  2  Bibb  (Ey.),  21,  8.  c.  4  Am.  Dec.  668. 

"  Hoyner  y.  Cowclen,  27  Ohio  St.  292,  8.  o.  22  Am.  R.  808 ;  Bennett  y.  Hyde,  6 
Conn.  24,  27;  Lewis  y.  Chapman,  19  Barb.  252,  reVd,  on  other  grounds,  in  16  N.  T. 
869.  Whechrr  I  he  evidence  of  wealth,  Ac.,  is  to  be  directed  to  tlie  time  of  the  wrong 
or  the  time  of  tlie  trial  may,  perhaps,  depend  on  whether  the  true  gr<>und  of  allowini^ 
each  evidence  is  panitory,  r>r  because  of  the  influence  supposed  to  attach  to  the  utter* 
ance.     See  Bennett  v.  Hyde,  6  Conn.  24.  28. 

"  Distln  y.  Rose,  69  N.  Y.  122,  affi'g  7  Uun,  83.  Compare  Fcro  y.  Rosooe,  4  ^ 
Y.  162. 
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BQCcessfol  effort  to  procure  testimony  in   justification,  unless 
shown  to  have  been  done  in  a  manner  aggravating  the  wron^.^ 

Special  damage  shonld  be  alleged  in  order  to  be  proved  ;^  and 
must  be  proved  in  case  the  words  are  not  actionable  ^d;*«^.'  The 
effect  of  the  defamation  on  the  conduct  of  a  third  person,  maybe 
proved  by  his  own  testimony,*  but  not  by  evidence  of  his  declare 
ations  of  his  reason  for  an  act,  though  made  at  the  time."  The 
report  causing  special  damage,  must  oe  connected  with  defendant 
by  other  evidence  than  its  mere  identity  in  substance  with  that 
which  he  published.* 

18.  Defense :  Eoplaining  the  wards.'] — ^Defendant  is  entitled 
to  have  the  whole  of  the  alleged  conversation  or  article  put  in  ev- 
idence, and  any  document  referred  to  in  it.^  If  the  article  is  in  a 
newspaper,  he  is  entitled  to  have  read  (as  part  of  plaintiff's  case) 
another  part  of  the  same  newspaper,  referred  to  m  the  article.' 
80  defendant  mav  show  that,  after  uttering  the  words,  he  retract- 
ed or  explained  tnem  in  the  same  conversation,  so  as  not  to  amount 
to  slander,  or  that  he  adopted  explanations  made  by  another  per- 
son, having  the  same  effect.*  If  an  apparent  slander  expressly 
refers  to  circumstances  which  show  that  no  charge  of  crime  was 
intended,  defendant  may  prove  those  facts  as  giving  the  true  im- 
port of  the  words  as  they  were  or  ought  to  have  been  understood 
by  the  hearers ;  ^^  but  if  the  words  were  unequivocal,  and  intended 
and  received  as  a  charge  of  crime,  evidence  of  facts  which  deprive 
the  charge  of  that  character,  but  which  do  not  appear  to  nave 
been  known  to  the  hearers,  is  not  competent."  A  previous  arti- 
de  of  plaintiff's,  to  which  the  matter  complained  of  was  an  an- 


>  Onnsby  t.  DooglAss,  87  N.  T.  477. 

*  Backaa  ▼.  Ricliardaon,  5  Johns.  476;  Tobias  t.  Harland,  4  Wend.  687 ;  Roee. 
H.  P.  832. 

»  Brookcr  r.  Coffin,  5  Johna.  188 ;  MiUer  v.  David,  L.  R.  9  C.  P.  1 18,  a.  a  48  L.  J. 
0.  P.  84  ;  JShipman  y.  Burrows,  1  Ilall,  899 ;  Hallock  y.  Miller,  2  J^arb.  680.  And  in 
that  case  must  be  shown  to  haye  occurred  before  suit  bronchi  Eeenholts  y.  Beck- 
er, 3  Den.  846. 

«  Law  y.  Scott,  6  Harr.  St  J.  (Md.)  488. 

*  Ashley  y.  Harrison,  1  Esp.  48 ;  Tilk  T.  Parsons,  2  C.  A  P.  201  (Best,  C.  J.). 
Whether  loss  of  custom  may  be  proved  by  g:eneral  evidence  of  a  falling  off,  without 
proof  of  loss  of  particular  customers,  compare  Backus  v.  Richardson,  5  Johns.  476 ; 
Hartley  v.  Herring,  8  T.  R.  180 ;  Hallock  v.  Miller,  2  Barb.  630 ;  Riding  v.  Smith,  L. 
R.  I  Exch.  Div.  91,  96,  s.  0.  16  Moak's  Eng.  647. 

*  Sewall  v.  Catlin,  8  Wend.  291 ;  1  Sedgw.  on  D.  7th  ed.  148.  See  Miller  T. 
David.  U  R.  9  C.  P.  118,  s.  0.  48  L.  J.  C.  P.  84. 

V  Folk.  SUrk.  720  [648],  §  726 ;  Morehead  v.  Jones,  2  B.  Monr.  210. 

*  Folk.  Stark.  720  tS48],  %  726.  It  is  a  rule  of  law  essential  to  the  liberty  of  the 
press,  that  in  all  actions  for  libel,  every  part  of  the  paper  must  bo  read  in  order  to 
collect  its  meaning.     Best,  C.  J.,  Trisarri  v.  Clement,  8  Bing.  482, 440. 

*  Trabue  v.  Mays,  8  Dana,  188. 

»  Williams  ▼.  Miner,  18  Conn.  464, 478 ;  Smith  y.  Miles,  16  Yt.  246,  RmnxtD,  J. 
Compare  Dorland  t.  Patterson,  28  Wend.  422.  But  he  must  show  that  the  facts  antld 
not  have  amounted  to  a  crime.  It  is  not  enough  to  »huw  a  doubt.  Laine  v.  Wells, 
7  Wend.  176 ;  Case  v.  Buckley,  16  Id.  827. 

"  WiUiams  v.  Miner  (above);  Dempsey  v.  Paige,  4  E.  D.  Smith,  218;  Van  AUn 
T.  Galer,  48  Barb.  68 ;  Stone  v.  Clark,  21  Pink.  61«  64 
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fiwer,  may  be  put  in  endence  as  explanatory  of  the  subject,  ,qcg3» 
sion,  aud  intent  of  defendant's  publication,  although  it  be  not 
l^ally  a  provocation  or  justification.^ 

19.  Privileged  communication.'] — The  relations  between  the 
parties  to  the  communication  may  be  shown  by  testimony  or  bj 
their  written  contract,  as  most  appropriate,  without  calling  them 
as  witnesses.'  The  manner  as  well  as  the  occasion  of  the  publica- 
tion is  admissible.'  Where  the  privilege  depends  on  the  fairness 
of  a  report,*  or  relevancy  of  the  communication  to  the  proceed- 
in^,'  the  burden  to  show  these  facts  is  on  defendant.  If  belief  is 
rekvant,  defendant  may  testify  to  what  was  his  belief  at  the 
time,'  and  to  the  communication  previously  made  to  him,^  or  tq 
ithe  conduct  of  plaintiff  known  to  nim,'  which  induced  belief. 

20.  Justification.] — Truth  is  a  complete  bar,' but  to  be  ad- 
missible as  a  bar,  it  must  be  pleaded  in  some  form,^'  so  that  plaint- 
iff may  have  notice  of  what  ne  has  to  meet ;  if  not  pleaded,  truth 
is  admissible,  if  at  all,  only  in  mitigation,  as  repelling  the  infer- 
ence of  malice.** 

If  plaintiff  has  proved  only  a  part  of  the  words  alleffed,  de- 
fondant  may,  if  he  cnoose,*'  confine  his  justification  to  such  part," 
but  he  ma^  read  the  part  abandoned  by  plaintiff  to  show  the 
meaning  oi  the  part  relied  on.** 

The  justification  must  establish  the  substance  of  the  charge 
justified,'*'    though    it    need    not    be    identical   in    letter  and 


>  Hotchkiss  T.  Lathrop,  1  Johns.  286. 

'  See  Ormeby  v.  Dooglnss,  87  N.  Y.  477. 

*  Folk.  Stark.  684  [622],  §  686. 
«  1  Whart.  Ev.  880,*§  369. 

■  Marah  v.  Ellawoirth,  86  How.  Pr.  682,  a.  o.  1  Sweeny,  62.  And  see  Harah  T. 
SUflWorth,  60  N.  Y.  809.  nffi*^  2  Sweeny,  689;  Spooner  y.  Keeler,  61  N.  Y.  627. 

*  See  cases  on  page  620  of  this  vol. 
V  Lawler  v.  Earlc,  6  Allen,  22. 

>  liradley  t.  Heath.  12  Pick.  (Mass.)  168. 

*  George  y.  Jennings,  4  Hun,  66.  Otherwise,  at  common  law,  except  in  case  of 
public  officer  or  candidate.  Commonwealth  v.  Morris,  1  Va.  Cas.  176,  a.  c.  6  Am. 
l>ec.  616. 

'*»  Huson  T.  Dale,  19  Mich.  17,  s.  o.  2  Am.  B.  66;  N.  Y.  Code  Civ.  Pro.  §  636; 
Baker  v.  Wilkins,  8  Barb.  220. 

1^  Huson  V.  Dale  (aboyp).  For  the  conflicting  views  on  this  question,  aee  Treat  r. 
Browning,  4  Conn.  408,  s.  o.  10  Am.  Dec.  166,  and  cas.  cit. ;  Alderman  r.  French,  1 
Pick.  1,  8.  r.  11  Am.  Dea  114,  127,  and  n. 

"  According  to  Palmer  v.  Haight,  2  Barb.  210,  he  must.  If  plaintiff  has  prored 
other  words  not  alleged,  defendant  may  juatify  those.  Wame  v.  Chadwell,  2  Stark. 
467. 

»»  Stow  T.  Converse,  4  Conn.  1 7,  28. 

i«  Gould  V.  Weed,  12  Wend.  12.    See  paragraphs  9  and  10. 

*'  Whether  proof  beyond  a  reasonable  doubt  is  required  to  justify  a  charge  of 
crime  is  disputed :  see  cases  collected  on  p.  496  of  this  vol.  Also  in  the  affirmative, 
Woodbeck  v.  Keller,  6  Cow.  118;  Chalmers  v.  Shackell,  6  Carr.  A  P.  476;  Dwinella 
T.  Aikin,  2  Ty.  Vt.  16 ;  Mix  v.  Woodward,  12  Conn.  262,  288  ;  Lanter  v.  M'Ewen, 
8  Blackt  (Ind.)  496;  Tucker  v.  Call,  46  Ind.  81.  The  just  rule  in  cases  of  justiiica- 
tion  of  ordinary  charges  of  crime  is  that  thirdly  stated  on  p.  496.  Greater  cogency 
of  proof  is  requisite  to  justify  punishment  than  to  justify  accusation,  unless  the  acco* 
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foFm.^  "The  jnfitification  must  be  as  broad  ae  the  charge, 
and  if  a  etatement  of  facta  of  aggravation^  as  difitin^ished 
from  matter  of  opinion,  is  part  of  the  charge,'  the  justmcation 
mnst  include  them.  If  a  slander  chargea  that  an  act  was 
done  in  another  jurisdiction,  which  is  not  a  crime  at  common 
law,  defendant  should  be  prepared  with  evidence  of  the  laws 
of  the  place  where  it  was  done.* 

The  record  of  plaintiflPs  conviction  for  the  crime  charged, 
if  not  appearing  to  oe  based  at  all  on  defendant's  testimony,  is 
presumptive  evidence  in  support  of  a  justification,*  but  not  con- 
clusive.* Evidence  of  plaintiffs  declarations  tending  to  show  his 
disposition  to  an  oflTense  of  a  particular  kind  is  not  competent 
to  show  that  a  specific  offense  of  that  kind  was  committed.^ 

In  justifying  a  charge  of  perjury,  the  proceedings,  if  matter 
of  record,  must  be  proved  by  producing  the  record.®  A  variance 
in  the  date  is  not  material.*  The  fact  that  the  witness  testified  is 
prima  faoie  evidence  that  he  was  sworn.**  Materiality  of  the  tes- 
timony may  be  presumed  where  the  charge  implied  it  and  was  so 
understood.*^    The  allegation  of  knowledge  of  falsity  is  material.^ 

To  justify  a  charge  merely  of  bad  repute,  it  is  not  necessary 
to  prove  the  existence  of  grounds  for  such  repute." 

21.  Former  a^vdication.'] — A  judgment  in  malicious  prose- 
cution is  admissible  as  a  bar  to  an  action  for  defamation  in  the 


•Mtton  was  made  with  actual  malice,  or  was  accompanied  with  a  declaration  of  hav- 
inff  proof.  But,  in  thoso  courts  where  proof  beyond  reasonable  doubt  is  required, 
eYidencc  falUng  short  of  that  will  avail  m  mitigation. 

*  Andrews  v.  Vanduser,  11  Johns.  88 ;  8tow  v.  Conyereo,  4 Conn.  K,  83.  Thus, 
under  a  cliarg^  of  stealinff  a  thing  specified,  evidence  of  stealing  An  entirely  differ- 
ent  article  is  not  adroissiblc.  Kastland  t.  Caldwell,  2  Bibb,  21.  But  a  charge  of 
stealing  "  hogs"  is  justified  by  proof  of  stealing  a  hog,  for  here  would  be  no  surprise. 
Barr  t.  Gaines,  8  I>aDa,  258.  Adultery  with  A.  cannot  bo  proved  under  Justifica- 
tion aUoeing  adultery  with  B.  (Mathews  y.  Davis,  4  Bibb,  173);  and  illicit  inter- 
course with  A  lover  before  marriage  cannot  bo  proved  under  ju.)tification  of  charge 
of  beicg  a  "whore."  8beehey  y.  Cokley,  43  Iowa,  188,  s.  o.  22  Am.  II.  236.  So 
evidence  of  an  attempt  to  commit  a  crime  is  not  competent  in  proof  of  jusUncation 
alleging  the  committing  of  the  crime.  Chapman  v.  Ordway,  5  Allen,  C03 ;  Fero  y. 
Kuscoe,  4  N.  Y.  162. 

*  llclsham  ▼.  Blackwood.  11  C.  B.  111. 

*  See  Baker  r.  Wilkins,  8  Barb.  220. 

^  Bundy  t.  Hart,  46  Mo.  460,  a.  c.  2  Am.  R.  S46.  -Compare  Langdon  y.  Young, 
1|8  Yt.  186;  Yan  Anken  y.  Westfall,  14  Johns.  238. 

*  Maybee  y.  Avery,  18  Johns.  352. 

*  Id. 

^  Qillis  T.  Peck,  20  Conn.  226 ;  and  see  Barthelemy  v.  People,  2  Iltll,  246. 

*  Dwinella  v.  Aiken,  2  Tyler  (Yt.),  75.  As  to  the  mode  of  proof,  sec  chapter 
XXIX.  If  before  arbitrators,  the  submission  Is  the  best  evidence  of  the  jnrisdiotion 
of  the  arbitrators.    Bullock  t.  Koon,  9  Cow.  80. 

*  Brooks  v.  Bemiss,  6  Johns.  455. 
10  Cass  y.  Anderson,  88  Yt  182. 

"  Butterfield  y.  Buffum,  9  N.  U.  156, 163. 

"  Spooner  t.  Keeler,  51  N.  Y.  527.    As  to  proof  of  the  corrupt  intent,  see  M'Ein- 
ly  T.  Rob,  20  Johns.  861 ;  Hopkins  v.  Smith,  8  Barb.  599. 

>s  Cooper  y.  Greeley,  1  Den.  847;  compare  Stone  y.  Cooper,  2  Id.  .298. 
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same  making  of  tho  charge/  but  not  to  an  action  for  repeating  It 
after  the  termination  of  the  prosecution.* 

22.  Mitigation.'] — ^Under  the  new  procedure,  defendant  may 
prove,  in  mitigation,  facts  which  tend  to  disprove  malice,  although 
they  do  tend  to  prove  the  truth  of  the  charge,  and  although  ho 
has  not  alleged  tne  truth  of  the  charge  in  his  answer.'  Circum- 
stances in  mitigation  must  be  pleaded  in  order  to  be  admissible/ 
Facts  and  circumstances  which  induced  defendant  to  suppose  the 
charge  true  when  he  made  it,  he  may  prove  for  the  purpose  of 
showing  the  absence  of  actual  malice,  provided  they  were  actual- 
ly known  to  him  when  he  made  the  charge,*  otherwise  not.*  The 
terms  and  conditions  on  which  defendant  directed  the  libellous 
matter  to  be  published,  are  admissible  in  evidence  on  his  behalf, 
as  part  of  the  res  gestcB^  showing  his  motives.^  But  evidence  of 
confidential  publication,  though  thus  admissible,  in  mitigation, 
does  not  repel  the  legal  presumption  of  malice.® 

If  the  defamation  only  purported  to  be  a  publication  of 
rumors,  defendant  may  show  in  mitigation  that  such  rumors  really 
existed.*  It  is  competent  to  show  m  mitigation,  that  the  article 
complained  of  was  copied,  and  published  as  copied,  from  another 


«  Sheldon  v.  Carpenter,  4  K  Y.  679. 

*  Rockwell  T.  Brown,  80  N.  Y.  207.     See,  also,  page  662  of  this  toL 

»  Bu-^h  V.  Prosser,  11  N.  Yv  847,  rev'g  13  Barb.  221;  BUbey  v.  Shaw,  12  N.  Y. 
67.  This  is  the  New  York  Rule.  N.  Y.  Code  Civ.  Pro.  §  635.  In  some  other  juris, 
dictions  the  rule  formerly  contended  for  by  part  of  the  authorities  is  still  followed, 
tIz.,  that  wliere  a  dcfend.ant  doesnotjastilv  ne  may  mitigate  damages  in  two  ways 
only ;  first,  by  showing  the  genera]  bad  character  of  the  plaintiff;  and,  second,  by 
showing  any  circumstances  which  tend  to  disprove  malice,  ont  do  not  tend  to  prove 
the  truth  of  the  chnrge.    Sheahan  t.  Collins,  20  111.  826,  828. 

«  Willover  v.  Uill,  72  N.  Y.  86,  88.  Compare  Hotchkiss  y.  Porter,  80  Conn.  414, 
420. 

*  Even  though  not  legal  evidence  of  its  truth.    Gilroan  r.  Lowell,  8  Wend.  678. 

*  Kin^  T.  Root,  4  Wend.  118,  affi'g  7  Cow.  618.  Notoriety  can  raise  a  presump- 
tion tijat  he  knew  them.    Per  Lsa&xed,  P.  J.     Hatfield  v.  Lasher,  17  Hun,  28,  27. 

">  Taylor  t.  Church,  8  N.  Y.  (4  Seld.)  452.  So  of  his  declarations  to  bystanders 
accompany ing  an  act  of  defamation.    Mezzara'a  Case,  2  City  H.  Bee.  118. 

*  Mason  v.  Mason,  4  N.  II.  1 10. 

*  Skinner  ada.  Powers,  1  Wend.  461 ;  Richards  v.  Richards,  2  M.  <fr  Rdb.  657. 
But  this  does  not  repel  the  legal  presumption  of  malice.  Mason  v.  Mason,  4  N.  H. 
110. 

For  a  convenient  clue  to  the  conflicting  authorities  on  the  admissibility  of  evi. 
dence  of  the  previous  existence  of  common  report  to  the  same  effect  as  orsd  slander, 
see,  in  the  Negative,  Mapes  t.  Weeks,  4  Wei^d.  669;  Graham  T.  Stone,  6  How.  Pr. 
16 ;  Brown  v.  Orvis,  Id.  870;  Anthcmy  v.  Stephens,  1  Mo.  264,  a.  a  18  Am.  Dec.  497, 
and  see  note;  Pease  v.  Shippen,  80  Pcnn.  St.  518,  8.  c.  21  Am.  R.  116,  and  caa.  cit ; 
Affirmative,  Case  v.  Marks,  20  Conn.  248, 261 ;  Cook  v.  Barkley,  1  Pennington  (N.  J.), 
169,  B.  c.  2  Am.  Dec.  843;  CaUowav  v.  Middleton,  2  A.  K.  Marsh  (Ky.),  872. 

The  admissibility  of  such  evidence  under  these  rulines,  will  otten  depend  on 
whether  it  is  offered  to  repel  the  legal  implication  of  malice,  or  to  rebut  (wiintiff's 
evidence  of  actual  malice ;  whether  it  is  offered  in  connection  with  other  evidence 
tending  to  show  that  defendant  in  good  faith  published  that  which,  upon  reasonable 
grounds,  ho  believed  to  be  true;  or  whether  it  is  offered  on  the  issue  of  character; 
and  whether  the  fact  was  specially  pleaded,  or  the  evidence  offered  under  the  general 
issue.  In  any  case  the  evidence  snonld  show  that  this  circulation  was  before  de» 
fendant  commenced  the  wrong.  See  Bailey  v.  Hyde,  8  Conn,  463,  466:  Thompson  v. 
Wye,  16  Q.  BL 176. 
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paper/  or  that  def  endant,  before  publication,  bad  seen  substantial* 
ly  the  same  matter  in  other  newspapers,  be  believing  it  to  be  true ;' 
but  not  another  publication  woich  did  not  influence  bis,'  nor 
tfaatplaintiff  bad  recovered  against  another/ 

HaintifPs  general  character  in  the  respect  in  which  it  was  im- 
pugned by  the  charge,  may  be  shown  in  mitigation  of  damages.* 
But  if  the  words  are  actionable ^^r  se,  and  there  is  no  attempt  to 
prove  special  dama^,  it  is  not  competent  to  show  that  plaintifPs 
reputation  was  not  mjured.* 

When  good  faith  is  material,  defendant  may  testifvin  his  own 
behalf,  to  his  knowledge  or  belief  at  the  time,''  and  his  intent  in 
making  the  communication.* 

The  fact  that  slanderous  words  were  spoken  in  the  heat  of 
passion,  which  was  provoked  by  plaintiff,  may  be  shown  in  mitiga- 
tion,' but  not  in  bar.^  Neither  the  fact  of  defendant's  enmity  to 
plaintiflf,^^  nor  words  and  acts  between  one  party  and  the  father 
or  guardian  of  the  other,  are  alone  competent  evidence  of  provo- 
cation," 

A  retraction,  as  distincpiished  from  an  attempt  merely  to  con- 
strue in  a  different  sense  from  that  fairly  imputable,  is  admissible 
in  mitigation.^ 

L3.  Plaintijps  character,'] — ^Defendant  (although  he  may  have 
pleaded**  and  given  evidence  in*'  justification)  may  show  in  miti- 
gation,*' that  at  and  before  the  time  of  the  defamation,*^  plaintiffs' 


>  McDonald  t.  Woodnxfl^  2  Dil).  G.  Ct.  244 ;  and  the  other  paper  viU  be  adniift. 
gible.    MuUett  r.  Uulton,  4  Esp.  248. 

*  Hewett  y.  Pioneer-Press  Company,  28  Minn.  178,  a.  a.  28  Am.  R.  680.  Compart 
Coleman  t.  Soothwick,  9  Johns.  46,  a.  o.  6  Am.  Dec.  268. 

s  Sanndcrs  v.  Mdls*  6  Bing.  218.    Compare  Talbatt  T.  Clark,  2  M.  A  Bob.  812. 

*  Creevy  v.  Carr,  7.  Carr.  &  P.  64. 

■  Anthony  y.  Stephens,  1  Mo.  264,  s.  o.  18  Am.  Dec  497,  and  n. 

*  Titus  y.  Sumner,  44  N.  Y.  266. 

*  Goodman  y.  Stroheim,  86  Super.  Ct.  (4  J.  <fc  S.)  216,  a.  r.  80  N.  T.  626.  Contra^ 
Lawyer  y.  Loomis,  8  Supm.  Ct.  (T.  A  C.)  393 ;  (see  8  Id.  412). 

*  Compare  pages  618, 620,  666  of  this  yoL 

*  Janch  y.  Janch,  CO  Ind.  186,  &  a  19  Am.  R.  699;  SbeffiU  y.  Van  Denaen,  16 
Gray,  486.  For  which  see  page  660  of  this  yoL  For  proyocation  of  libel,  see  Chihl 
y.  Uomer,  18  Pick.  60S;  Lau^^hton  y.  Bishop  of  Sodor,  Ac.  L.  R.  4  P.  0.  496,  &  a 
4  MoaVs  Eng.  162;  Finnerty  y.  Tipper,  2  Camp.  72;  Maynard  y.  Beardaley,  7 
Wend.  660,  affi'g4  Id.  886. 

10  Mouslcr  y.  Harding,  83  Ind.  176,  a.  o.  6  Am.  R.  196.  Tbe  limits  of  eyidenoe  of 
proyDcation  are  the  same  as  in  case  of  aaianli,  - 

"  Crafg  y.  Catlet,  6  Dana,  328. 

>*  Underbill  y.  Taylor,  2  Barb.  848. 

"  Hotchkiss  y.  Oliphant,  2  HUl,  ffia 

"  N.  Y.  Code  av.  Pro.  g  636. 

»  Id. ;  Hamer  y.  McFarlin,  4  Den.  609. 

>*  Whether  this  may  be  done  unless  bad  diaracter  is  pleaded,  see  ntffoHve,  1 
Whart.  Ev.  67.  §  68 ;  Willoyer  T.  Hill,  72  N.  Y.  86,  38 ;  qfirmaiivi.  Anon.  8  How. 
Pr.  484 ;  Parkhurst  y.  Ketchum,  6  Allen,  406. 

The  yalue,  with  the  jury,  of  eyidence  of  plaintiff's  bad  oharaeter  is  generally  in 
its  tending  (with  eyidence  indicating  defendant's  good  fiiith),  to  show  the  absence  of 
malice,  rather  than  in  tending  to  show  that  plaintiff  has  not  been  injured. 

*J  Hamer  y.  McFarlin  (aboye). 
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character  was  generallj  bad/  or  was  bad  in  respect  to  the  general 
natnre  and  subject-matter  of  the  offense  charged.^ 

24.  Mod^  of  proving  character.'] — The  legal  meaning  of 
"  character,"  as  used  in  the  law  of  defamation,  is  reputation.  It 
is  proved  by  a  witness,  who  testifies  (1)  to  a  residence  in  the  com- 
munity or  neighborhood  of  plaintiff,  such  as  to  satisfy  the  court 
that  he  has  reasonable  means  of  knowing  plaintifl''s  character; 
(2)  that  he  knows  the  general  character  of  the  plaintiff,'  or  that  he 
knows  his  character  in  respect  to  the  subject-matter  involved; 
and  (3)  that  such  character  is  bad. 

For  this  purpose  neither  particular  reports,*  nor  the  particu- 
lars giving  rise  to  bad  reputation, — such  as  a  specific  offense,'  or 
consorting  with  criminals,* — ^are  admissible  except  as  brought  out 
by  cross-examination  as  showing  foundation  of  bad  character.^ 
Bad  character,  subsequent  to  the  defamation,  is  inadmissible.' 

Character  many  years*  before  the  time  in  question  is  not  irrel- 
evant, for  shown  once  to  exist  it  is  presumed  to  continue;^  but 
where  the  period  is  very  remote,  it  is  in  the  discretion  of  the 
court  to  require  some  connection  to  be  shown  between  the  pres- 
ent and  former  character."  The  mode  of  proving  business  credit 
has  already  been  stated.^ 

25.  Rebuttal.'] — If  defendant  has  eiven  evidence  of  plaintiff's 
bad  character,"  plaintiff  may  rebut  witn  contrary  evidence.**    Evi- 

*  Hamer  t.  McFarlin,  4  Den.  609;  Paddock  y.  Salisbnry,  2  Cow.  811 ;  Eastland 
▼.  CaldweU,  2  Bibb  (Kj.).  21. 

*  Treit  v.  Browning.  4  Conn.  408,  s.  o.  10  Am.  Dee.  166,  and  caa.  cit. ;  Clark  y. 
Brown,  116  Mass.  604;  Rxofield,  J.  in  1  Am.  L.  Reg.  N.  S.  171,  note.  Conini,  Hat- 
tield  y.  Lasher,  N.  Y.  Ct.  of  App.  June,  1880.  It  is  not  necessary  to  show  reputation 
of  haying  committed  the  precise  legal  offense.  Bridgman  y.  Hopkins,  84  Yt  682,  a. 
o.  1  Am.  L.  Reg.  N.  8,  168. 

^  See  People  y.  Mather,  4  Wend.  229.  The  omission  of  this  preliminary  question 
is  not  fiittal  if  objection  is  not  made.  ISenter  y.  Carr,  16  N.  H.  851.  It  is  character 
in  the  neighborhood  where  the  person  resides.  Conkey  y.  People,  1  Abb.  Ct.  App. 
Dec.  418. 

«  Wolcott  y.  Hall,  6  Mass.  614,  a.  o.  4  Am.  Dea  178. 

'  A  party  must  defend  his  reputation  in  general,  but  not  in  detail ;  he  cannot  bo 
expected  to  try  particular  facts  not  in  issue.    Peterson  y.  Morgan,  116  Masa.  850. 

*  Lomos  y.  Snell,  6  N.  H.  418. 

^  Sawyer  y.  Eifert,  2  Nott  &  MoCord  (S.  GX  611,  a.  c.  10  Am.  Dec  683. 

*  Eyen  thouf  h  it  could  not  haye  been  caused  by  a  belief  of  the  charge  made  by  de- 
fendant.   DoQ«ass  y.  Tousey,  2  Wend.  852. 

*  So  held  of  the  lapse  of  ten  yeara.  Parkhurst  y.  Eetchum,  6  Allen,  406.  So 
held  of  twelye  years.    Tompkins  y.  Wadley,  8  Supm.  Ct.  (T.  A  C.)  424, 428. 

^^  See  Graham  y.  Chrystal,  2  Abb.  Ct  App.  Dec.  268. 

"  Tompkins  y.  Wadley  (above) ;  Lake  y.  People,  1  Park.  Cv.  496. 

"P.  617  of  this  yol. 

"  Inman  y.  Foster,  8  Wend.  602. 

1^  According  ti  somiB  authorities  he  may  do  this  when  defendant,  without  giyinff 
eyidence  as  to  character,  has  giyen  eyidence  of  the  truth  of  a  charge  of  a  crimlDta 
offense  whether  in  miiigation,  or  in  justification  (Charlton  y.  Walton,  6  Carr.  h  P. 
886;  llardins;  y.  Brooks  6  Hck.  244;  Ukdfibld,  J.  i:i  1  Am.  L.  Reg.  N.  S.  171); 
at  Irast  if  the  eyidence  of  truth  has  been  only  prosumptiye  (Sheebey  y.  Cokley, 
4;J  Iowa,  188,  8.  c.  22  Am.  R.  236). 

Contra,  lloughtaling  v.  Kilderbouae,  I  N.  Y.  530;  Shipmanv.  Borrows,  1  Hall, 


ACTIONS  FOR  SLANDER  OR  LIBEL.  675 

dence  of  bad  character  in  rebnttal  of  evidence  of  good  character 
is  eqnaU J  confined  to  reputation.^  An  attack  by  proof  of  Bpeciiic 
acts,  does  not  let  in  evidence  of  general  good  character.* 


899 ;  Matthews  r.  Hontley,  0  N.  H.  146.  Compare  Sprague  r.  Craig,  61  HI.  288; 
294 ;  Lecky  r.  Bloaer,  24  Peno.  401, 407. 

>  Reg.  T.  Rowton,  11  Jar.  N.  a  825. 

s  Ziter  ▼.  Merkel,  24  Penn.  St  408 ;  BamfieldT.  Maawv,  1  Campb.  480;  Pratt  t. 
Andrews^  4  N.  T.  498. 


OHAPTBE  XLIV. 

AOnONS  FOB  BRSACH  OF  PROMISS  OP  MARMAgBi 

1.  Mutiul  proiiiiB68w  6.  DamagM. 

2.  Lettem  6.  Defeme. 

8.  Affection.  7.  -*- jiutificAtioa  of  breuh. 

4.  Breach.  8.  —  mitigatioii. 

1 .  Mutual  Promises.'^ — ^Plamtiff  mtust  show  mutual  promise^^ 
bnt  no  particular  form  ot  words  nor  even  any  express  promise  is 
necessarj.'  A  common  intent,  mutually  accepted  is  enough ;  and 
this  may  be  inferred  from  declarations  and  accepted  attentions 
such  as  usually  characterize  an  engagement  of  marriage.'  Neither 
evidence  of  courtship^  nor  evidence  of  mutual  attachment' is 
alone  enough  to  prove  mutual  promise ;  but  these  facts  are  rele- 
vant, and,  m  connection  with  other  evidence,  may  be  enough.* 
The  promise  on  the  part  of  the  woman  may  be  inferred  from 
slighter  circumstances  than  would  suffice  to  show  that  on  the 
part  of  the  man.^ 

The  parties'  conversations  on  the  subject  of  marriage,  though 
some  time  prior  to  the  alleged  promise,  are  admissible  as  tending 
to  show  their  relation  at  the  time  of  the  promise.'  So,  defend- 
ant's declarations  to  plaintifi  that  he  would  make  a  good  home 
for  her,  are  admissible.' 

PlaintifiPs  declarations  to  a  third  person,  in  the  absence  of  de- 
fendant, that  defendant  had  made  a  promise  of  marriage,  are  not 
competent  in  her  favor  *'  to  prove  defendant's  promise,  but  thw 
may  bo  competent  as  tending  to  prove  plaintifPs.^     PkintifrB 


>  KeUj  y.  Riley,  106  Mass.  839,  a.  o.  8  Am.  R.  886. 

*  Homan  t.  Earle,  63  N.  Y.  267;  affi*g  18  Abb.  Pr.  N.  S.  402,  and  caaea  dted; 
Wbightman  t.  Coatee,  16  Maaa.  1. 

•Id. •  Id. •  Roac.  N.  P.  468. 

«  w'almaley  v.  Robinson,  68  111.  41,  8.  o.  14  Am.  B.  Ill ;  and  see  Gates  y.  McKin- 
ney,  48  Ind.  662,  667. 

*  Leclcy  v.  Bloscr,  24  Penn.  St  401. 

*  Boutbard  y.  Rexford.  6  Cow.  264 ;  Hubbard  y.  Bonesteel,  16  Barb.  860;  Hofcch- 
Idaa  y.  Hodc^e,  88  Barb.  117,  and  caaes  cited. 

^  Sacb,  for  instance,  aa  ber  making  no  objectioiia  at  the  time  of  the  offer,  and 
from  ber  receiving  defendant* a  visits  aa  a  anitor.  Wella  y.  Padgett,  8  Barb.  828,  and 
cases  cited ;  Rose.  N.  P.  468. 

«  Hook  y.  Oeoree,  108  Maiia.  824,  881. 

*  Button  y.  McCanley,  1  Abb.  Ct  App.  Dec  282,  a.  o.  6  Abb.  Pr.  N.  S.  29,  rey'g 
88  Barb.  418. 

'^  Wabnsley  y.  Robinson,  68  111.  41,  s.  c.  14  Am.  R.  111.  Nor  ia  that  of  her  pnw 
eat.    Lawrence  y.  Cooke,  66  Me.  187,  196. 

"  Bee  Oet«t  y.  McKinney,  48  Ind.  662,  666,  a.  cl  17  Am.  R.  768. 
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arts  of  pi«paration  for  the  wedidii^^  and  her  deelarationB  made 
ftt  part  of  the  res  geetm  of  such  acts,  and  showinff  the  matrimonii 
intent,  are  competent  in  her  favor.'  Such  decSarationa  are  com* 
petent  evidence  of  a  promise  in  her  favor,  although  made  in  de- 
fendant's absence.* 

The  time  of  the  promise  is  not  nsaterial;  *  but  the  time  fbced 
by  the  promise,  if  any,  for  its  performance,  is  material.*  A  con- 
dition or  contingency  expressed  is  material ;  *  unless  it  be  such  as 
is  implied  by  law.' 

2.  Letterz^ — The  fact  of  correspondence  is  competent  with- 
out producing  the  letters.'  To  prove  the  contents  the  originals 
must  be  produced,  or  be  accounted  for  to  let  in  secondary  evi- 
dence. I>e6truction  may  be  explained.'  PlaJntiffB  putting  in 
evidence  one  or  more  of  defendant's  letters  does  not  require  her 
to  put  in  others ;  ^  and  putting  in  evidence  his  letters  does  not  re- 
quire her  to  put  in  hers,  nor  raise  a  presumption  that  they  con- 
tain evidenee  against  her.^  The  other  side  may  read  the  con- 
nected parts  of  the  correspondence.  But  one  who  has  put  in  evi- 
dence, properly,  a  letter  of  the  other,  which  shows  that  it  was 
written  in  answer  to  a  previous  letter,  may  also  put  in  the  pre- 
vious one  as  tending  to  explain  the  answer.^  A  letter  written  by 
plaintiff's  parent  with  her  Knowledge  and  without  dissent,  is  com- 
petent against  her,  though  she  would  not  be  answerable  for  par- 
ticular expressions  in  it." 

The  rules  for  proving  handwriting  have  already  been  stated.'* 

3.  Affection^ — ^Witnesses  who  are  shown  to  have  had  suf- 
ficient opportunities  of  observation,"^  may  testify  whether  or  not 
in  their  opinion,  one  party  was  sincerely  attached  to  the  other." 
The  engagement  having  been  proved,  plaintiff's  declarations  of 
present  emotion  of  affection  and  happiness,  as  distinguished  from 


*  WUoox  T.  GreMk,  28  Barb.  689. 

*  id. ;  unless  made  after  nqttore.    Wetmore  y.  If aU»  1  Ohio  Bt  tS. 

*  Leckj  y.  Bloser,  24  Peno.  St  401,  406. 

^  Fowler  y.  Martin,  1  Supm.  Ct  (T.  A  C.)  877.  A  promlaa  to  imnry  gwrnuny  Is, 
la  law,  a  promise  to  marry  iHthin  a  reaaonabto  tbne ;  and  aKhongh  an  adndsaion  of  a 
apectal  pnmise  to  m*rry  at  a  partlcniar  tima  ahoold  b«  proyad  in  eyidaaoe,  it  maj 
M  left  to  a  jnrj  to  infer  f^m  th«  ehroamitaneea,  a  mora  general  promise.  Potter  t. 
DebooB,  1  Stark.  82 ;  Phillips  y.  Crntchley,  1  Moore  ^  P.  239;  Boeo.  M.  P.  468. 

*  Martin  y.  Pattoa,  1  Litt.  (Ky.)  288. 

*  Conrad  y.  Williams,  6  HUl,  444 ;  Koao.  N.  P.  469. 

*  Waters  y.  Bristol,  26  Conn.  898,  408. 

*  Conaway  y.  Shelton,  8  Ind.  884. 

*  Fowler  y.  Ifartio,  1  Snmn.  Ct  (T.  ^  C  )  877 ;  and  see  p.  890  of  this  yd.  note  %. 
>o  Gbat,  J.,  Stone  y.  Sanborn.  104  Mass.  819,  s.  a  6  Am.  R.  288. 

"  Law  y.  Woodmff,  48  HI.  899. 

u  Triaohet  y.  HamUtcm  Ina.  Oo.  14  Gray,  466 ;  Strong  y.  Strong,  1  Abb.  Pr.  H, 
61288. 

"  Rosa  N.  P.  470l 

'^  P.  898,  ifcc'of  thlayol    HMtt  y.  Monlton,  21  K.  H.  (I  Post)  086. 
"  This  Ss  essential.    Tompkins  y.  Wadley,  8  Supm.  Ct  (T.  h  C.)  424. 
i«M'Keey.Kel80ii,4Cow.  856;  Spngna  v.  Cnog,  61  lU.  28a 
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narratives  of  the  past ;  and,  its  breach  having  been  proved,  her 
fiimilar  declarations  of  pain  and  distress ;  are  competent  in  her 
favor  upon  principles  already  stated.^ 

4.  Breach.'] — Breach  may  be  proved,  either  by  evidence  of 
another  marriage  by  defendant,  maJdng  performance  impossible ;' 
or  by  an  express  breaking  ofE  of  the  engagement ;'  or  by  circmn- 
stantial  evidence.^  Evidence  of  defencbut's  declarations,  that  he. 
never  intended  to  marry  the  plaintiff,  is  admissible.*^  rlaintifi 
need  not  prove  a  tender  of  marriage  on  her  part.*  Slight  evidence 
of  a  request  is  sufficient,^  when  any  is  necessary.* 

5.  Damages.'] — In  enhancement  of  damages,  the  pecxmiary 
circumstances  of  the  defendant,*  the  announcement  of  engage- : 
ment,  and  the  advanced  preparations  for  wedding  at  the  time  of  ^ 
breach,  are  competent  ;^*  and  an  unsuccessful  attempt  by  defend- 
ant, either  in  pleading  ^^  or  in  evidence,^  to  rest  his  defense  in . 
whole  or  in  part;  on  charts  of  bad  character  or  improper  conduct 
on  the  part  of  plaintifE,  is  competent  in  aggravation.^ 

Seduction  under  the  promise,  if  pleaded,^'  is  competent  in  ag- 
gravation of  damages."  Loss  of  health  is  special  damage,  not 
admissible  unless  aJleged." 

6.  Defense.^ — To  invoke  the  statute  of  frauds,^  it  must  ap- 
pear that  the  terms  of  the  promise  were  to  the  c^ect  that  the 


>  P.  599  of  this  Tol. ;  Swatitk,  J.,  in  9  WftlL  406. 

*  Sheaban  y.  Barry.  27  Mich.  217,  228;  Rose.  N.  P.  469;  Frost  v.  Knight,  L.  R. 
9  Kz.  Ill,  reT'ffL.  R.  6  Ex.  822. 

*  Cherry  v.  Thompson,  L.  R.  7  Q.  B.  578. 
^  Hubbard  t.  Bcnesteel,  16  Barb.  860. 

*  Green  y.  Spencer,  8  Ho.  226,  227. 

*  Johnson  y.  Caulkins,  1  Johns.  Cas.  116 ;  Willard  y.  Stone,  7  Cow.  22. 

^  Kniffen  y.  McConnell,  80  N.  T.  286 ;  Green  y.  Spencer,  8  Mo.  226,  228. 
«  Mr rtin  y.  Patton,  1  Litt.  (Ky.)  238. 

*  Lawrence  y.  Cooke,  66  Me.  187, 198 ;  as  distingoished  from  those  of  his  family. 
Miller  y.  Rosier,  81  Mich.  476,  478. 

10  Reed  y.  Clark,  47  CaL  194,  199. 

"  Thorn  y.  Knapp,  42  N.  T.  474. 

"  Eoiffim  y.  McConnell,  80  N.  T.  285. 

>*  To  the  contrary,  unless  bad  faith  is  shown,  are  Powers  y.  WheaUey,  46  Cal.  118 ; 
Reed  y.  Clark,  47  CaL  194,  208.  And  this  is  -the  mle  now  recognised  in  llbeL 
Psffe  667  of  this  yoL 

"^  Otherwise  not  admissible  if  the  statute  giyes  an  action  for  seduction  alone. 
Gates  y  McKinney,  48  Ind.  662,  s.  a  17  Am.  £  768. 

"  Kniffen  y.  McConnell,  80  N.  T.  286 ;  Kelley  y.  Riley,  106  Mass.  889 ;  Shoahan 
T.  Barry,  27  Mich.  217;  Green  y.  Spencer,  8  Mo.  225 ;  Sauer  y.  Schulenberg,  88  Md. 
288,  s.  c.  8  Am.  R.  174,  disapproying  decisions  in  Pennsylyania  and  Kentucky;  see 
Johnson  y.  Smith,  8  Pitts.  184. 

»•  Bedell  y.  Powell,  18  Barb.  188. 

"  Infancy  of  defendant  a  defense.  Fiebel  y.  Oberaky.  18  Abb.  Pr.  K.  8. 402,  il 
precontract  of  plaintiff  no  defense.  Rosooe  N.  P.  470;  Roper  y.  Clay,  18  Mo.  88&. 
As  to  preyious  marriage  of  either  party,  see  Paddock  y.  Robinson,  68  III  99,  s.  c.  14 
AnL  R.  112;  Coyer  y.  Dayenport,  1  Meisk.  868,  s.c.  2  Am.  R.  706;  Kelley  y.  Riley. 
106  Mass.  889,  842. 

»  2  N.  T.  R.  S.  185,  §  2;  Nichols  y.  Weayer,  7  Kans.  878,  877. 
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marriage  was  not  to  bo  performed  within  one  jear.^  A  release  or 
exoneration  of  defendant  from  his  promise  may  be  implied  from 
the  conduct  and  demeanor  of  the  parties.' 

7.  — justification  of  hreach.'l — The  presumption  is  that  be- 
fore engagement  the  parties  satisfied  themselves  as  to  each  other's 
character,  and  that  all  objection  to  previous  loose  conduct  was 
waived.'  Subsequent  unchastity  on  plaintiff's  part,^  or  previous 
unchastity  affirmatively  shown  to  have  been  unknown  to  plaintiff 
at  the  time  of  the  engagement,'  is  competent.  Otherwise  of 
mere  rumors  or  repute  of  unchastity.' 

8.  —  mitigation^] — Any  misconduct  of  plaintiff  after  breach, 
showing  that  she  would  be  an  unlit  companion  in  married  life,  is 
competent  in  mitigation.'  The  burden  is  on  plaintiff  to  show  de- 
fendant's connivance  in  such  misconduct,  if  it  be  relied  on.'  To 
show  defendant's  good  faith,  he  may  prove  the  objection  of  parents 
as  a  ground  of  breach.^  If  plaintilSE  nas  given  evidence  of  defend- 
ant's wealth,  defendant  may  show  that  property  imputed  to  him 
he  had  lost  before  the  breach,  or  had  lost  by  involuntary  transfer 
after  breach,  upon  contracts  made  before  the  breach.^  Evidence 
of  poverty  at  the  time  of  trial  is  irrelevant.^  If  plaintiff  has 
proved  a  reason  assigned  by  defendant  for  breach,  deiendant  may 
prove  its  truth  if  it  tends  to  mitigate  damages.^'  Declarations  of 
plaintiff  disavowing  affection  and  all  other  than  mercenary  mo- 
tives, are  admissible,  if  made  before  the  commencement  of  the 
action,  though  after  breach,^^  but  not  if  made  after  commencement 
of  action." 

Plaintiff's  general  character  (that  is,  reputation)  as  to  virtue 
and  sobriety,  is  relevant  on  the  question  of  damages ; "  but  evi- 


^  Lftwrenee  y.  Cooke,  56  Me.  187, 198. 

*  Roscoe  N.  P.  470. 

s  B  jragne  v.  Craig,  61  SI.  288,  296. 

*  la.  IJulese  seduction  by  defendant  has  been  ahown,  and  breach  without  aadgn- 
Ing  just  grounds,  la  which  case  other  iaoontinence  discovered  i^r  breach  goea  onlj 
in  mitigation  and  not  in  bar.  Sheahan  t.  Barry,  27  Mich.  217,  222.  Bad  oharacter 
of  a  relative  is  no  bar.    Sherman  t.  Rawson,  102  Mass.  895,  400. 

*  Irving  y.  Oreenwood,  1  Carr.  <fc  Payne,  860. 

*  Boies  Y.  McAllister,  12  Me.  (8  Fairt)  808. 

*  According  to  Button  t.  MoCauley,  1  Abb.  Ct.  App.  Deo.  282,  a.  o.  5  Abb.  Pr.  K. 
B.  29,  rev'g  88  Barb.  418,  and  Tompkins  v.  Wadley,  8  Sunm.  Ct  (T.  <k  C.)  424,  480, 
miti^^ting  circumstances  may  be  proved  without  being  pleaded.  But  compare  the 
rule  in  slander  and  libel ;  p.  672  of  this  vol. 

*  Button  T.  McCauley,  1  Abb.  Ct  App.  Dec.  282,  a.  o.  2  Abb.  Pr.  N.  S.  29,  rev'g 
88  Barb.  418  ;  Palmer  v.  Andrews,  7  Wend.  142. 

*  Id. ;  Enlffen  v.  McConnell,  80  N.  T.  286. 

^  Irving  V.  Oreenwood,  1  Carr.  <k  Payne,  860 ;  Johnson  v.  Jenkins,  24  N.  Y.  262. 
"  Spragne  v.  Craig,  61  IlL  288,  291. 
"  Id. 

'*  Johnson  r.  Jenkins  (above). 
>«  Miller  v.  Rosier,  81  Mich.  476,  477. 
"  Miller  v.  Hayes,  84  Iowa,  496.  s.  o.  11  Am.  R.  164. 

1*  Johnson  v.  Caulkina,  1  Johns.  Cas.  116;  Willnrd  v.  Stone,  7  Cow.  22;   Pahner 
T.  Andrews,  7  Wend.  142.     These  cases  silow  evidence  of  bad  repute  after  the 
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d^noe  of  bad  character  relied  on  in  bar  miut  &how  charges  veil 

founded)^  and  unknown  to  plainti£E  when  he  made  the  engajj;e- 

ment. 

The  mode  of  proving  character  has  been  already  stated.' 
Where  chastity  and  not  mere  reputation  is  in  issuci  spedfio 

acts  of  uncbastit  J  may  be  proved.* 


tvreaoh,  biA  it  ii  eertalnly  otberwiie  \n  om«  of  sedncUon.    Bornton  y.  Edlogf,.  S 
liau.  189, 192.    Compare  Uie  rule  in  slander  and  libel,  p.  6^4  of  this  toL 

>  Roacoe  N.  P.  470. 

*  8ee  p.  674  of  this  ToL 

s  Ford  T.  Jonei»  62  Bwb.  481 


OHAPTEE  XLV, 

JUmONB  FOB  8EPUCTJ0N  OB  EimCIKa  AWAZ 

1.  Hnriwrnd'a  action  ibr  <mtiriTtg*  S.  LoflBofierrio^ 

S.  Master's  Action.  6.  Good  faith. 

8.  Parent's  action.  9.  Character. 

4b  fledmitioB.  IL  D^mm. 

1.  StuiaruTs  action.'] — ^In  a  hnsband's  action  for  enticing 
awaj,  as  distineuished  from  au  action  for  criminal  conyersation^ 
direct  proof  of  formal  marriage  is  not  necessary.  Evidence  of 
cohabitation  and  repute,  and  of  defendant's  admissions  that 
plaintiff  and  his  alleged  wife  were  married,  is  sufficient.'  If  it 
appear  that  defendant  aided  her  to  leave,  at  her  request,  upon  her 
complaint  of  ill-usage,  the  burden  of  proof  is  upon  plamtiff  to 
prove  an  unlawful  motive  or  design  on  defendant's  part.*  If  de- 
fendant is  the  father  of  the  wife,  the  presumption  is  that  he 
acted  from  paternal  affection  rather  than  from  improper  motives.* 

SL  Mcutef^s  action.] — ^To  recover  for  enticing  from  service,  it 
must  appear  that  the  servant  was  at  the  time  in  plaintiff's  actual 
service,  and  that  defendant's  inducement  was  the  moving  cause 
of  desertion."  There  must  be  some  evidence  of  defendant's 
knowledge  of  the  relation.* 

8.  Pa/renfs  action^ — The  rules  as  to  proving  parentage  are 
elsewhere  stated.*  Proof  of  the  slightest  degree  of  service  is 
sufficient,*  provided  it  included  the  time  of  the  wrong,*  or  some 

5 art  of  it.*    Where  there  is  no  evidence  of  actual  service,  evi- 
ence  that  the  parent's  marriage  was  void  is  competent,  to  rebut 

I  8^  next  diapter. 

•  Scherpf  v.  Saadeciky,  1  Abb.  Ft.  SM»  a  a  4  E.  D.  Bmitb,  110;  see  page  79  of 
tUsTol 

•  Barnes  T.  AIi«B»  1  Abb.  Ct.  App.  Dee.  111»  s.  a  1  Keyes,  890»  reV^  80  Barb. 
668 ;  see,  also,  Bennett  t.  Smith,  21  Barb.  489 ;  Schaneman  r.  Palmer,  4  Barb.  220, 

^  Hntcheson  y.  Peck,  6  Jolms.  196. 

•  Canghev  r.  Smith.  47  N.  T.  244 ;  and  see  Uzbj  t.  Ponl^,  66  K.  H.  466,  a.  a 
at  Am.  B.  476,  and  note. 

<  Id. ;  and  see  Stnart  r.  Simpson,  1  Wend.  877. 

^  Pages  882  and  87  to  89  of  this  vol. 

s  Moran  v.  Dawes,  4  Cow.  412 ;  Badglev  r.  Decker,  44  Barb.  677,  and  eases  cited. 
Compare  Blaneliard  t.  Ualey,  ICO  Maaa.  487,  a  a  21  Am.  R.  686 ;  Kennedy  t,  Sheai 
110  Mass.  147,  a  o.  14  Am.  R.  684. 

•  Hedges  v.  Tagg.  L.  R.  7  Ex.  288,  s.  o.  2  Moak's  Eng.  679. 
10 SeeEyans t.  Walton,  L.  R.  2  C.  P.  616. 

[081] 
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a  presumption  of  actual  service  by  Bhowin^  that  tbe  plaintiff  was 
not  legallj  entitled  to  her  serviceB ;  and  in  mitigation  of  dam- 
ages.^ 

4.  Seduction^ — The  circnmstances  nnder  which  the  female 
was  seduced,  and  the  means  used  for  effecting  it,  and  cormpting 
her  mind,  may  be  shown.'  But  promise  of  marriage  cannot  be 
proven,*  unless,  perhaps,  when  offered  for  a  special  purpose, — as, 
for  instance,  to  rebut  evidence  of  a  father's  negligent  exposure  of 
his  daughter/ 

6.  Lo88  of  service!] — There  must  be  some  evidence  from  which 
loss  of  sei*vice  may  be  inferred.*  In  the  case  of  seduction,  either 
pregnancy,*  or  impairment  of  health,^  is  enough.  Procuring  an 
abortion  is  competent  in  aggravation.* 

6.  Oood  faith.'] — ^Defendant,  to  show  good  faith,  want  of 
knowledge,  &c.,  may  prove  declarations  made  by  the  wife  or 
servant  at  the  time  the  defendant  received  him  or  her,*  or  at  the 
time  of  alleged  iU  treatment,^  stating  apparent  good  cause  for 
leaving  plaintiff.  The  fact  that  he  did  not  inquire  of  plaintiff  as 
to  the  truth  of  the  reports  of  cruelty  on  which  he  acted  is  only 
a  circumstance  for  the  jury." 

7.  Charncter.'] — The  character  of  the  parent,*^  and  that  of  the 
house  in  which  the  child,  being  a  minor,  resided  with  her  parent," 
are  irrelevant. 

Evidence  of  the  girPs  previous  good  character  for  chastity  is 
not  competent  in  the  first  instance  as  part  of  plaintiff's  case,^^ 
except  as  it  may  legitimately  bear  on  the  value  of  services."^ 

Defendant,  in  mitigation  of  damages,  mav  show  the  ^rl's 
previous  bad  character  for  chastity,^*  and  specinc  instances  oi  pre- 
vious lascivious  conduct  on  her  part  ;^^  but  neither,  subsequent  to 


1  Howlaod  T.  HowlaDd,  lU  Mass.  617,  a.  o.  19  Am.  R.  881. 

)  Bracy  v.  Kibbe,  81  Barb.  278 ;  Kesnedy  v.  Shea,  1 10  Maaa.  U7,  8.  a  14  Am.  R. 

0S4. 

*  Clark  V.  Fitch,  2  Wend.  459;  Gillet  v.  Mead,  7  Id.  198;  Brownell  T.  McEwen. 
6  Den.  867.  Contra,  White  v.  Campbell,  18  Gratt.  078 ;  Mudd  r.  Clements,  8  Cranch 
C.  Ct  8 ;  and  eee  Rosa  N.  P.  576. 

*  WhUney  v.  Elmer,  60  Barb.  250. 

*  Hewit  T.  Prime,  21  Wend.  79,  and  oases  cited. 
<  Id. ;  Inccerson  v.  Miller,  47  Barb.  47. 

f  Abrahams  v.  Kidney,  104  Mass.  222,  s.  a  6  Am.  R.  220;  White  v.  Nollis,  81 
IT.  Y.  405. 

«  White  v.  Mnrtland,  71  111.  260,  a.  a  22  Am.  R.  100. 

*  Canghey  v.  Smith,  47  N.  T.  244. 

>«  Barnes  v.  AUen,  1  Abb.  Ct  App.  Dec  111,  s.  a  1  Eeyes»  800,  rev'g  80  Barbk 
668. 

"  Smith  T.  Lyke,  18  Hun.  204. 

"  Dain  T.  Wyckoff,  18  N.  Y.  46. 

1*  Eenyon  v.  People,  26  X.  Y.  208,  affi^g  People  y.  Kenyon,  5  Park.  Cr.  254. 

>«  Bracy  v.  Kibbe,  81  Barb.  273 ;  1  Whart.  £t.  65,  g  60. 

»  1  Whart  Ev.  66,  §  61. 

"  1  Whart  Ev.  66,  g  51. 

"  Bracy  y.  Kibbe,  81  Barb.  278;  Dodd  ▼.  Norris,  8  Compb.  619. 
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KiB  Bednction  of  her.  Defendant  is  not  bonnd  hj  her  answers  as 
to  Buch  matters  on  cross-examination.^  If  defendant  gives  general 
evidence  of  bad  character  for  chastitv,  before  the  alleged  wrong, 
plaintifE  maj  rebut  it  by  general  evidence  of  good  character.' 

8.  Defense.'] — PlaintifPs  consent  or  connivance  is  not  admis- 
sible as  a  bar,  unless  pleaded.*  An  offer  of  marriage  is  not  ad- 
missible in  mitigation.^ 


<  Hogan  T.  Cregan,  6  Robt  1S8. 

*  Pratt  T.  Andrews,  4  N.  T.  498, 490,  and  eaaes  eited. 

*  Travis  y.  Barger,  24  Barb.  614;  but  see  Chapter  on  Cane  Coff. 

^  IngersoU  y.  Jones,  6  Barb.  661,  especially  if  made  after  suit  brought.    "White  ▼• 
MurUand,  71  Hi.  260»  a.  c.  22  Am.  R.  lOa 


CHAPTER  XLVL 

ACTIONS  FOR  CRIMINAL  C0NYSR8ATI0N. 

1.  Competency  of  witnesBes.  6.  Loss  of  consortship :  Damagca. 

S.  Marriage.  d.  Defenses. 

8.  Affection  and  domettio  IwppineM.  7.  CharaeteF. 
4.  Criminal  interoonne. 

1.  Competency  of  toiVntf*«^«.]— PlaintifE  is  a  competent  wit. 
nees^  for  either  party ,^  subject  to  the  restrictions  as  to  disclosing 
confidential  communications  already  stated.'  His  wife  is  not  a 
competent  witness  for  him,'  but  is  now  competent  for  defendant, 
with  somewhat  similar  restrictions.* 

^  Defendant  is  a  competent  witness  for  plaintiff,  subject  to  his 
privilege  from  criminating  himself  •  in  those  jurisdictions  where 
adultery  is  a  crime.  He  is  competent  as  a  witness  on  his  own  be- 
half;  but,  if  called,  it  is  usually  with  the  efEect  of  waiving  his 
privilege  on  cross-examination.* 

2.  Marriage^ — ^Marriage  must  be  proved  by  direct  evidence.' 
Permanent  separation  by  a  valid  agreement,  so  that  the  husband 


'  He  was  incompetent  at  common  law,  on  grounds  of  pnblic  policy  independent 
of  bis  incompetency  as  a  party.  Rex  v.  Lnffe,  8  East,  193;  Dennison  v.  Page,  29 
Penn.'  St  420,  428 ;  Ratcliff  y.  Wales,  1  Hill,  63.  And  in  those  States  where  the 
statute  only  removes  the  incompetency  of  parties,  it  is  the  better  yiew  that  the  hus- 
band is  st'iU  incompetent  in  his  own  favor  in  this  class  of  actions.  Manchester  T. 
Manchester,  24  Yt  640 ;  Dwelly  t.  Dwelly,  46  Me.  377 ;  Hasbrouck  r.  Vandervoort^ 
9  N.  T.  153;  p.  166  of  this  Tol.  note.  On  the  iojustice  of  admitting  the  one  when 
the  other  cannot  be  admitted,  see  Baylis  v.  Baylls,  L.  R.  1  Pr.  A  D.  396  ;  Gonradi  y, 
Oonradi,  Id.  614;  Harding  y.  Hardiog.  4  Sw.  <k  1>.  146,  149 ;  Blackbome  y.  Black- 
borne,  L.  R.  1  Pr.  d  D.  668;  Murdaunt  y.  Mordaunt^  L.  R.  2  Pr.  ifc  D.  109,  124. 

*  Page  166  of  this  yol. 

*  Page  166  of  this  yol ;  Hicks  T.  Bradner,  2  Abb.  Ct  App.  Dec.  862 ;  Rea  y. 
Tucker,  61  ill.  110.  Unless  after  diyorce.  Ratdiffe  y.  Wales,  1  Hill,  63;  Dicker- 
man  y.  Grayes,  60  Mass.  (6  Gush.)  808. 

*'  Page  166  of  this  yol. 

The  rule  as  to  the  competency  of  dedarations  of  the  wife  is  stated  at  p.  166  o^ 
thisyoL 

*  For  the  general  rule  as  to  the  priyilegd,  see  p.  620  of  this  yoL 

*  See  Boardman  y.  Boardman,  L.  R.  1  Pr.  A  D.  238 ;  Tappan  y.  Butler,  7  Bosw. 
480. 

^  The  mode  of  proof  is  that  stated  at  pp.  79  and  80  of  this  yol  Hutchins  y. 
Eimmell,  31  Mich.  126,  s.  o.  18  Am.  R.  164;  Birt  y.  Barlow,  1  Dougl.  171 ;  Hem- 
mings  y.  Smith,  4  Id.  83 ;  Nixon  y.  Brown,  4  Blackf.  167.  Cfmira,  as  to  husband'a 
competency,  Dann  y.  Kingdom,  1  Supm.  Ct  (T.  <k  C.)  492;  but  see  N.  T.  Code  Ciy. 
Pro.  |}§  829-81,  remoyin?  incompetency.  Where  ceremonies  of  marriage  in  a  forw 
eign  conntry,  with  cohabitation  following  it,  are  shown  by  official  certificates  duly 
authenticated,  it  is  preeumptiyely  a  yalid  marriage,  and  it  is  not  necessary  to  proya 
the  foreign  law  of  marriage.    Hutchins  y.  Kimmell  (aboye)^ 

[CM] 
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had  no  riffht  ta  the  societj  and  assiBtance  of  bis  wife  at  the  time 
of  the  alleged  intercourse,  is  a  bar.^  Unless  the  separation  is 
legal  and  permanent,  it  goes  in  mitigation  only.' 

5.  Affection  and  domeatio  happiness,'] — To  show  the  affection 
and  domestic  happiness  of  the  husband  and  wife,  it  is  com^tent 
to  prove  expressions  of  affection  and  regard  used  hj  either  in  the 
presence  of  the  other,*  and  the  wif e^s  manner  of  speaking  and 
writing  of  her  husband  even  when  absent  from  him;^  their  let- 
ters to  each  other.*  The  opinions  of  witnesses,  who  are  showu  to 
hare  had  sufficient  means  of  obseryation,  as  to  the  affection  of 
the  wife  for  her  husband,*  the  happiness  of  the  marriage,^  (&o,, 
are  competent  within  the  same  limits  that  eyidence  of  decla- 
rations would  be.*  Eyidence  of  the  declarations,  letters,  &c., 
or  manner  of  the  htisband,  should  be  confined  to  the  period 
before  his  first  suspicions  of  his  wife.  Evidence  of  those  of  the 
wife  should  be  confined  to  the  period  before  her  intimacy  with 
the  defendant.*  The  date  of  a  letter  is  not,  for  this  purpose, 
sufficient  prima  Jade  evidence  of  the  time  when  it  was  written.^ 

4.  Criminal  intercourse.'} — ^Though  the  rist  of  the  action  is 
the  loss  of  consortship,"  criminal  intercourse,  oeing  alleged,  must 
be  proved.^  Under  an  allegation  general  as  to  time,  illicit  inter- 
course at  any  time  within  the  period  is  admissible,  but  in  case  of 
surprise  an  adjournment  may  be  allowed.^ 

Kules  as  to  the  mode  of  proving  adulterous  intercourse,  and  the 
admissibility  of  the  evidence  under  the  issue,  and  the  limits  of 
time,  are  tne  same  as  in  actions  for  divorce,  subject  to  the  quali- 
fications stated  in  this  chapter.  Neither  a  judgment  of  divorce 
against  the  wife,  nor  the  confessions  of  the  wife  are  competent 
against  plaintiff,  except  in  the  cases  stated  at  p.  166  of  this  vol. 

6.  Loss  of  consortship :  ^^  Damages.'] — ^E vid^ice  of  defendant's 


1  Weedon  t.  Timbrell,  5  T.  R.  857,  as  explained  in  Chambers  y.  Canlfield,  6  East, 
244 ;  Graham  y.  Wigley,  2  Bright* s  H.  A  W.  3D2 ;  and  reiterated  in  Harvey  y.  Wat- 
8on»  7  Mann.  St  6.  644;    and  see  Fry  y.  Derstler,  2  Yeates  (Penn^X  278. 

»  Buller  N.  P.  27;  1  J=«elw.  N.  P.  io. 

*  Edwards  v.  Crock,  4  Eap.  89  ;  Preston  y.  Bowers,  IS  Ohio  St.  1. 

^  Jones  y.  Thompson,  6  Carr.  A  P.  415 ;  Willis  y.  Bernard,  8  Bing.  876,  8.  a  5 
Garr.  St  P.  842. 

>  Trelawney  y.  Coleman,  1  Bamew.  St  Aid.  90 ;  Edwards  y.  Crock  (aboye)^ 

*  Trelawney  y.  Coleman,  2  Stark.  19). 
»  Ben  y.  Bell,  1  Sw.  St  Tr.  666. 

*  Bowie  y.  Maddoz,  29  Geo.  286. 

*  Cases  in  notes  aboye  ;  Wilton  y.  Webster,  7  Can*.  St  P.  198. 

>*  Houliston  y.  Smyth,  2  Carr.  <b  P.  22 ;  Trelawney  y.  Coleman,  1  Bamew.  St  Aid. 
90;  Edwards  y.  Crock  (aboye) ;  a.  p.  p.  18  of  this  yoL 

"  Weedon  y.  TimbreU,  6  T.  R.  857. 

"  Winsmore  y.  Greenbank,  WUles,  677,  681 ;  Wood  r.  M«tthew«,  47  Iowa,  409 
IL  a  8  Reporter,  148. 

>*  Coddington  y.  Coddington,  4  Sw.  St  Tr.  68. 

>*  As  to  caoaet  of  aepsration,  soe  p.  179  of  this  vol 
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wealth  is  not  competent.^   The  pecaniary  circnmstanceB  of  plaint- 
iff are  not  relevant.' 

The  means  used  by  defendant  to  obtain  an  intimacy*  and  cor- 
mpt  the  mind  ^  of  the  wife,  are  competent,  and  the  situation  of 
plaintiff's  children  who  were  dependent  on  the  wife's  care.* 

6.  DefenaesJ] — Under  the  general  issne  may  be  proved  any- 
thing which  goes  to  show  that  plaintiff  never  had  a  cause  of  ac- 
tion, by  ne^tiving  any  matter  of  fact  alleged  or  necessary  to  be 
proved  (as  distinguished  from  avoiding  conclusions  of  law),  «.  a,y 
that  he  was  never  married,  that  the  intercourse  alleged  was  by 
his  license  or  connivance,  that  his  delay  to  sue  or  disavowals  of  a 
cause  of  action  throw  suspicion  on  his  case ;  as  well  as  all  matters 
merely  in  miti^tion,  such  as  evidence  of  his  or  his  wife's  bad 
character,  of  his  unhappy  domestic  life,  of  the  degree  of  suffer- 
ing, &e.  And,  on  the  other  hand,  any  matter  which  confesses 
and  avoids  the  cause  of  action, — e.  ^.,  condonation,  release,  a  for^ 
mer  recovery  for  the  same  cause,  &c., — must  be  pleaded  in  order 
to  be  admissible.*  Plaintiff's  consent  to  the  adultery  at  the  time 
may  be  proved  in  bar.  In  mitigation  may  be  proved,  the  hus- 
band's gross  negligence  or  inattention  to  the  conduct  of  his  wife 
with  respect  to  the  defendant ;  ^  any  circumstances  tending  to  con- 
trovert the  affection  and  domestic  happiness  of  the  husband  and 
wife  before  the  alleged  wrong ;  *  or  that  he  had  put  away  his  wife 
and  charged  her  wiSi  misconduct  before  the  alleged  intercourse.* 

Condonation  with  the  wife  is  a  mitigation,  and  throws  great 
doubt  on  any  testimony  of  the  husband  to  guilt,^  if  not  a  bar.^ 


>  James  t.  Biddington,  6  Carr.  A  P.  689,  followod  Id  Eniffen  v.  MeConDeU,  80  N.  T. 
285»  289 ;  BeU  y.  Bell,  1  8w.  A  Tr.  569 ;  Wilson  y.  Leonard,  6  Ir.  Jar.  O.  S.  101 .  Ex- 
cept  in  those  jarisdictions  were  punitory  damages  are  allowed  to  be  enhanced  accord- 
ing to  the  means  of  the  wrong-doer.    Peters  y.  Lake,  66  lU.  206,  s.  o.  16  Am.  R  ft9a. 

'  Norton  y.  Warner,  9  Conn.  172.  Covtra,  Thompson  y.  Glendeonioi;,  1  Head 
(Teno.),  297 ;  Massey  y.  Headford,  Phila.  P.  Byrne,  1804;  Bea  y.  Tacker,  51  III  110. 

*  liassey  y.  Headford  (above). 

^  Campbell  v.  Hook,  Major  Hook's  Defense,  Lond.  J.  Mnrray,  1798. 

*  See  Bedford  y.  McKowl,  8  Esp.  119. 

*  This  is  the  common  law  mie,  and  in  harmony  with  the  general  priociples  of 
pleading  under  the  Code  established  in  McEyring  y.  Bull,  16  N.  Y.  297.  To  the 
same  e&ct,  in  part,  Travis  y.  Barger,  24  Barb.  614.  Compare  the  mlings  in  iSZas»- 
der  and  Libel  (^,  659  of  this  yol.)  aod  in  Breach  of  /Vomt«e  (p.  676  of  this  yol.). 

^  Dnberley  v.  Gnnning,  4  T.  R.  657,  approyed  and  followed  in  Bunnell  y.  Great- 
head,  49  Barb.  106.  To  the  same  effect  Is  the  unreported  case  of  Trevannion  y. 
Danbuz,  mentioned  in  1  Steph.  N.  P.  7 ;  Lowe  y.  Hassey,  62  111.  (Freem.)  47 ;  Smith 
▼.  Hasten,  16  Wend.  270. 

*  Smith  y.  Hasten,  16  Wend.  270 ;  Palmer  y.  Crook,  7  Gray,  418 ;  Coleman  y. 
White,  43  Ind.  429.  And,  for  this  purpose,  may  show  spedfic  acts  of  cruelty.  Narra- 
eott  y.  Narracott,  8  Sw.  <k  Tr.  408.  Tbe  wife's  declarations  are  competent  for  this 
purpose  within  limits  already  stated.    Paragraph  8,  and  page  179  of  this  yoL 

*  Winter  y.  Henn,  4  Carr.  A  P.  494. 
)«  State  y.  Haryin,  85  K.  H.  22. 

"  On  this  question,  see,  in  the  affirmoHffe,  Aiken  y.  Hacree,  2  Shaw's  Dig.  848,  PI 
706;  Norris  y.  Noriis,  SO  L.  J.  Hat.  Cas.  Ill;  Adams  y.  Adams,  L.  R.  1  Pr.  ik  D. 
888 ;  nefftUive,  Foley  y.  Lord  Peterborough,  4  Dougl.  294 ;  Sanborn  y.  Nellaon,  4  N. 
H.501. 
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7.  Character.'] — Defendant's  character  is  not  in  issne  in  this 
action  ;^  hence  evidence  of  his  good  character  is  not  admissible,' 
in  the  absence  of  evidence  directly  attacking  it.* 

FlaintifTs  character  and  mond  principles  are  in  issue  ^  for 
purposes  of  miti^tion ;  hence  his  adulteries  at  any  time  after 
marriage  and  before  trial,"  and  equally  his  gross  immoralities," 
and  his  avowals  of  profligate  principles,^  are  competent  in  miti- 
gation." 

Evidence  impeaching  the  chastity  of  the  woman  previous  to 
the  alleged  offense,  is  admissible  in  miti^tion."  Evidence  of  the 
general  good  character,  that  is  reputation,  of  the  wife,  prior  to 
the  alleged  familiarities  of  defendant,  is  not  admissible  if  no  evi- 
dence impeaching  her  character  has  been  given.^ 


>  Cox  T.  Pn^tt,  25  Ind.  90;  Trial  of  Swensden,  14  How.  St.  Tr.  (1702),  689,  590. 

*  Zlter  T.  Merkel,  24  Penn.  St  408 ;  Mogoinay  ▼.  (iandek,  6  Sneed  (Teon.),  146. 

*  Cox  V.  Pruitt  (above).  The  expression  ''  patting  character  in  issue.**  does  not 
mean  that  a  mao's  reputation  is  imperiled  by  the  result  of  the  action,  but  that  the 
character  is  of  particular  importance  iu  determining  the  issae  or  the  measure  of  dam- 
a^ces.  Ford  y.  Jones,  62  Barb.  484;  Porter  v.  Seller,  28  Penn.  St.  424;  see,  also, 
p.  678-5  of  this  YoL 

«  Smith  Y.  Hasten,  15  Wend.  270 ;  Foot  y.  Tracy.  1  Johns.  46,  51. 

*  Id. ;  Shattuck  v.  Hammond,  46  Yt  466,  s.  c.  14  Am.  R.  631 ;  Sanborn  y.  Keil- 
son,  4  N.  H.  501 ;  Rea  y.  Tucker,  51  BL  110. 

*  Bennett  y.  Smith,  21  Barb.  489.     Contra,  Norton  y.  Warner,  9  Conn.  171. 
^  See  Robinson  y.  Burton,  5  Harr.  (Del)  885. 

*  Bromley  y.  Wallace,  4  Esp.  287 ;  Harrison  y.  Price,  22  Ind.  166. 

*  Gregson  y.  MTaggart,  1  Campb  415;  Elsam  y.  Faucett,  2  Esp.  662  ;  Harter  v. 
Crill,  88  Barb.  288 ;  Smith  y.  Milbum,  17  Iowa,  80 ;  Rea  y.  Tucker  (aboYe);  Mott  y. 
Goddard,  1  Root,  472 ;  DaYpnport  y.  ilussell,  5  Day.  145 ;  Torre  y.  Summers,  2  N. 
^  M.  267;  Verry  y.  Watkins,  7  Carr.  <k  P.  808;  Hogan  v.  Cregan,  6  Robt.  188; 
Thompson  Y.  Glendenning,  1  Head  (Tenn.),  296 ;  Camp  y.  The  State,  8  Geo.  (Kelly), 
417 ;  Conway  y.  Nicol,  84  Iowa,  588. 

><»  Pratt  Y.  Andrews,  4  N.  Y.  498. 
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ACTIONS  TO  BECOTER  POSSESSION  OF  SPECIFIC  PERSONAL 

PROPERTY  (REPLEVIN). 

1.  Existence  and  identity  of  the  thing.         0.  Damages 

2.  PlAiDtlflfs  ownership.  *J,  Declarations  and  •iim<ff|iV?Pf  of  foiw 
8.  Defendant's  taking  and  poasettion.  mer  possessor. 

i.  Fraud.  8.  Defeoae. 

6.  Demand. 

1.  JStietence  and  identity  of  the  thing.'] — Aff  the  action  is  to 
recover  a  specific  thing,  plaintifi's  evidence  must  sustain  an  infer* 
ence  that  it  existed,  as  such  ^  at  the  time  of  commencing  the  ac^ 
tion ;'  and  show  its  identity  sufficiently  to  enable  the  court  to  give 
judgment  for  what  is  to  be  delivered.^  Declarations  made  by  or 
m  presence  of  a  party  and  constituting  a  part  of  the  res  oestm  of 
his  possession,  are  competent  on  the  question  of  identity/ 

2.  PlaintijPs  oumerahipJ] — ^Plaintiff  must  prove  that  he*  had 
a  legal*  or  equitable^  right  to  immediate  possession*  at  the  com- 
mencement of  the  action,*  and  this  is  enough.  Right  to  the  pos- 
session and  dominion  of  the  goods  for  the  time  is  aU  that  is  essen- 
tial.^ Ownership  may  be  proved  under  a  general  allegation,  desig- 
nating the  things  as  the  ^^  goods  of  the  plaintifE."  ^ 

'  Sager  y.  Blain,  44  N.  Y.  445.  A  recovery  aa  for  money  had  and  reoeired  can 
not  be  maintained. 

'  Under  the  new  procedure  this  is  nsnally  the  time  of  service.  N.  Y.  Code  Ciy. 
Pro.  g  416;  Wigsin  v.  Orser,  6  Duer.  118;  Tracy  y.  N.  Y.  A  Harlem  R.  R.  Co.  9 
Bosw.  896.  In  those  jurisdictions  where  the  isAue  of  the  writ  is  the  commencement, 
the  hoar  may  be  proved  by  extrinsic  evidence  (Enowltpn  v.  Culver.  1  Chand.  [Wis.] 
214),  and  the  date  of  the  writ  is  not  conclusive.     Welles  Replev.  426,  §  792. 

'  Graves  v.  Dudley,  20  N.  T.  76.  The  identification  must  be  the  more  complete 
if  it  appears  that  defendant  has  several  of  the  same  kind.  Id.  For  the  mode  of 
prouf  m  other  respects,  see  pp.  682  and  683  of  this  vol.  Undertaking  and  affidavit 
m  claim  and  delivery,  held  not  evidence  of  identity.  Talcott  v.  Belding,  86  Super. 
Ct.(4J.  AS.)84. 

^  Crowther  v.  Gibson,  19  Mo.  865 ;  Tarbrongh  v.  Arnold,  20  Ark.  692,  597. 

■  Rogers  v.  Arnold,  12  Wend  80. 

•  M*Curdy  v.  Brown,  1  Duer,  101 ;  Dodworth  v.  Jones,  4  Duer,  201 ;  Rockwell  v. 
Saunders,  19  Barb.  478. 

'  Frost  y.  Mott,  84  N.  T.  268. 

'  A  right  by  virtue  of  a  Uen  is  enough.  Baker  y.  Hoacr,  7  1\  Y.  555  (overruling 
8  Barb.  208);  Baker  y.  Hoag.  7  Barb.  118 ;  Fitzbugh  y.  Wiman,  9  N.  Y.  659.  For 
the  mode  of  proof  in  an  action  by  an  officer,  see  pp.  197  and  605. 

*  See  note  2  to  paragraph  1. 

"  Johnson  y.  Camley,  10  N.  Y.  670. 

"  Simmons  y.  Lyons,  55  N.  Y.  671,  affi'g  86  N.  Y.  Super.  Ct.  (8  J.  A  S.)  654. 
Under  an  allegation  of  absolute  ownership,  proof  of  a  lien  only  is  a  varianoe^  bok 
usually  amendable.    Rucker  v.  Donovan,  13  Kans.  251,  s.  o.  19  Am.  R.  84. 
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If  title  is  expreesly  alleged  and  pnt  in  issne,  the  bnrden  is  on 
plaintiflE  to  prove  title,  even  thougn  defendant  has  affirmatively 
alleged  an  adverse  title  as  his  defense  ^  The  qniet  and  peaceable 
possession  by  plaintifE  of  the  property,  at  the  time  of  seizure,  is 
prima  fa^ie  evidence  of  his  title,  and  throws  the  burden  on  de- 
fendant of  proving  the  contrary  ;*  but  possession  is  not  sufficient 
evidence  oi  title  as  against  direct  evidence  of  title  in  defendant, 
or  even  evidence  of  prior  possession  in  him  under  claim  of  title.' 

If  plaintiff  proves  ownership  and  right  to  immediate  posses- 
sion, he  need  not  prove  that  he  ever  had  possession/ 

Subject  to  the  qualification  that  plaintiff  must  prove  imme- 
diate ri^ht  of  possession  of  a  thing  in  existence  at  the  commence- 
ment 01  the  action,  his  right  is  proved  as  in  case  of  conversion.' 

Evidence  can  not  be  received  for  the  purpose  of  litigating  the 
title  of  land  under  the  form  of  an  action  for  replevin  ;•  but,  for 
the  purpose  of  determining  the  ownership  of  products  of  the 
land,  plaintiff  may  prove  a  title'  or  riffht  of  possession*  in  the 
land,  such  as  to  give  that  ownership,  if  defendant  was  a  trespasser, 
or  had  not  paramount  title  or  a  ripe  adverse  possession.^  It  is  no 
objection  that  title  to  the  land  is  not  alleged  in  the  pleadmg.^^ 

3.  Defendants  talcing  and  po8ses8io7i.'] — Evidence  of  actual, 
forcible  dispossession  of  plaintiff  is  not  necessary  j  any  unlawful 
interference  with  another's  property  or  exercise  of  dominion 
over  it,  by  which  the  owner  is  oamnified,  is  sufficient."  If  de- 
fendant is  shown  to  have  had  possession,  and  either  wrongfully 
parted  with  it,**  or  was  privy  to  a  demand  and  refusal,*'  his  lack  of 
possession  at  the  commencement  of  the  action  is  not  material. 

A  conversion  need  not  be  proved  merely  because  alleged.** 

An  undertaking  or  bond  on  which  defendant  obtained  the  re- 
turn of  the  property  under  the  statute  is  competent  in  disproof 
of  his  denial  that  he  had  detained  it.*" 


>  Reynolds  t.  McCormick,  62  III.  412 ;  Morg^er  t.  Biggs,  46  Mo.  66 ;  Chandler  t. 
LIocoIq.  62  111.  74. 

*  Schalenberg  y.  Harriman,  21  WaU.  44,  69  -   Robertson  v.  Brown,  1  N.  Y.  Leg. 
Obs.  297. 

»  Wells  Replev.  67-9,  gg  109-16. 

*  Clark  y.  Skinner,  20  Jobns.  466  ;  Danham  T.  Wyckuff,  8  Wend.  280;  Neff  y. 
Thompson,  8  Barb.  218. 

»  Pagps  628  and  624  of  this  yol. 

*  Wells  Kepley.  60-4,  g§  79-89. 

'  Hart  V.  Vinsant,  6  Hei-»k.  (Tenn.)  616. 

'  Halleck  y.  Mixer,  16  Cal.  67-1,  for  the  mode. 

*  For  the  mode  of  proof,  see  p.  684  of  this  yoL,  and  Chap.  XLVIII. 
"  Grewell  v.  Walden.  23  Cal.  166,  169. 

"  Allen  y.  Crary,  10  Wend.  849;  Fonda  y.  Van  Home,  15  Id.  681  ;  Hymann  y. 
Cook,  1  How.  App.  Caa.  419;  Kunpp  y.  Smith,  27  N.  Y.  277;  Latimer  y.  Wheeler 
(below).  Compare  Bent  y.  Bent,  44  Vt.  688.  For  the  mode  of  proof  in  an  action 
against  an  officer,  see  pp.  198-20!2,  606-12.  631. 

"  Nichols  y.  Micha  1,  23  N.  Y.  264 ;  Dunham  y.  Troy  Union  R.  U.  Co.  1  Abb.  Ct 
App.  Dec.  666. 

"  Latimer  y.  Wheeler,  8  Abb.  Ct.  App.  Dec.  85,  affi'g  80  Barb.  485. 

"  Vogel  y.  Badcock,  1  Abb.  Pr.  176.    For  the  mode  of  prcjof,  see  p.  626  of  this  yol. 

>*  Black  y.  Foater,  7  Abb.  Pr.  406.  s.  o.  28  Barb.  887 ;  bat  does  not  admit  cause  of 
action.    Church  y.  Froat^  8  Snpm.  Ct  (T.  ^  C.)  81& 
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4.  Fraud,"] — A  frand  by  which  defendant  obtained  the  goods 
from  plaintiff  may  be  proved  thongh  not  alleged.^ 

5.  Defnand,'] — Demand  may  be  proved  though  not  alleged.' 
Proof  of  a  wrongful  taking  by  defendant  dispenees  with  the  ne- 
cessity of  evidence  of  demand  to  sustain  the  action  against  him.' 

6.  Damages.'] — Damages  which  are  the  natural  result  of  the 
circumstances  oi  the  taking  may  be  proved  in  connection  with 
those  circumstances,  although  those  circumstances  are  not  alleged  f 
and  so  may  depreciation  in  value,  from  naturally  expected  cause, 
during  detention  ;^  but  special  damages  must  be  specially  alleged. 
Appraisement  under  the  statute  is  not  conclusive  evidence  of 
value.' 

7.  Declarations  and  admissions  of  former  possessor.] — ^The 
rules  as  to  the  acts  and  declarations  of  one  uuQder  whom  a  party 
claims  have  been  already  stated.''  Declarations  claiming'  or  dis- 
avowing ownership'  are  not  conclusive  against  the  declarant,  un- 
less other  facts  raising  an  estoppel  are  shown. 

8.  Defenses^] — Defendant  may  recover  on  plaintiffs  failure  to 

{)rove  title  and  right  of  possession.^  A  denial  of  plaintiff's  al- 
effation  of  property  and  right  of  possession  admits  evidence  of 
title  and  right  of  possession,  either  in  defendant  or  any  other  per- 
son ;^*  and  defendant  may  show  such  property  in  a  third  person 
without  connecting  himself  with  it.^'  The  mode  of  proving  jus- 
tification under  process  has  been  already  stated. 


1  Hunter  y.  Hudflon  Riyer  Iron  <fe  Machine  Go.  20  Barb.  493 ;  Blisa  v.  Cottle,  32 
Id.  822.  For  the  mode  of  proving  frand  or  deceit,  see  p.  626  of  this  yoL,  and  the 
chapters  on  actions  for  deceit  or  fraud,  and  on  fraud  as  a  defense. 

<  Wells  Renley.  870,  g  681,  and  see  p.  627  of  this  yol. 

*  Id.  199,  y  S48.     But  not  for  the  purposes  of  damages.    Id. 

*  Wells  Repley.  811,  §  671. 

*  Id.;  Toung  v.  Willet,  8  Bosw.  486. 

*  Wells  Repley.  811,  g  670.  For  the  mode  of  proving  ralne  and  damages,  see 
pp.  806-12,  848,  698  and  627  of  this  vol.  As  to  value  of  use.  see  Yandle  v.  Kings- 
bury,  17  Eans.  196,  s.  c.  22  Am.  R.  282 ;  Allen  v.  Fox,  61  N.  Y.  662,  overmling  4 
Laos.  268. 

'  Pp.  11-14  and  166  of  this  yol;  Whittaker  v.  Brown,  8  Wend.  490;  Bristol  v. 
Dann,  12  Id.  142.  WorraU  v.  Parmelee,  1  N.  Y.  619 ;  Taylor  v.  Marsha],  14  Johns. 
204 ;  De  Wolf  v.  Williams,  69  N.Y.  621.  Under  the  New  York  rule,  continued  posses- 
sion  of  a  chattel  is  no*  alone  each  an  act  as  renders  the  possessor's  declarations  com* 
].etent  under  the  mle  of  re»  ge9t<B,    Tilson  v.  Terwilliger,  66  N.  Y.  278. 

»  Heaton  v.  Findlay,  12  Penn.  St  804. 

*  Hunt  V.  Moultrie,  1  Bosw.  681. 
"  McCardy  v.  Brown,  1  Duer,  101. 

"  Schalenberg  v.  Harrimann,  21  Wall.  44,  69 ;  Sparks  v.  Heritage,  46  lod.  66 ;  Ttrop 
v.  Dockham,  82  Wis.  146;  Caldwell  v.  Bruggerman,  4  Minn.  270,  276.  And  see 
Morey  v.  Safe  Deposit  Co.  7  Abb.  Pr.  N.  S.  199,  s.  o.  89  How.  Pr.  124.  Compara 
Ontario  Bank  v.  N.  J.  Steamboat  Co.  69  N.  Y.  610,  affi*g  6  Daly,  117. 

*'  Rockwell  v.  Siumders,  19  Barb.  478,  and  cases  cit^ 


CHAPTEE  XLVin. 

ACTIONS  TO  AFFECT  THE  TITLE  OR  POSSESSION  OF  REAL 

PROPERTY. 


I.    AcnONB  TO  KBCOTEE  THV  POSSEflSION  OF 
EKAL  PltOPERTT.   (HjKOTKBNT.) 

1.  PlaintiTrt  title. 

2.  Title  of  State. 

8.  Posses  <don  as  erldence  of  title. 

4.  Title  by  deed. 

5.  — (lelivery,  aod  date. 

6.  —  parties. 

7.  — alterations. 

8.  —  connpcted  instruments. 

9.  —  consideration. 

10.  —  oral  evidence  to  yary  or  ex* 

plain. 

11.  -— boundarieii. 

12.  •—  deed  under  leg^  or  judicial 

authority. 
18.  —  on  execution  sale. 

14.  —  on  surrogate's  sale. 

15.  —  on  tax  sale. 

16.  Grantor's  title. 
17   State  grnnt. 

18.  Landlord  and  tenant. 

19.  Mort^ai^or  and  mortgagee. 

20.  Vendor  and  purchaser. 

21.  Entry. 

22.  Title  by  descent  or  deyise. 
28.  Power. 

24.  Curtesy. 

25.  Title  under  ancient  instrument. 

26.  Lost  instrument,  and  secondary 

evidence. 

27.  Presumed  ffrant. 

26.  Deed  Yoid  for  adyerse  possession. 


I.  Actions  to  ssooyca.  Ac — continued, 

29.  Impeaching  deed  ou  equiiable 

grouiids. 

30.  Admissions  and  deolarationa 
8L  Reoltala 

82.  KtftoppelB. 

83.  Former  adjudications. 

84.  Defendant's  possession:  Ouster. 

85.  Mesne  profits. 

86.  DefmBtM. 

87.  —  advt-rse  possession. 
85.  7-  bona  tide  purchaser. 

IL    AOTXONS    TO    DKTXaiONB     CONFLIOTDTO 
CLAIMS. 

89.  Mode  of  proof, 

IIL  AcmoNS  TO  BmcovK  cloud  on  txtlb. 

40.  Mode  of  proot 

lY.  Actions  or  forbolosure. 

41.  Foreclo-ure  of  vendor's  lien. 

42.  Foreclosure  of  mortgage. 

43.  Defendants   liability:    demand 

and  default. 

44.  DtftfMU^ 

y.  AonoNs  to  msDnif. 
46.  Mode  of  proof. 

VL  Actions  of  partition. 
46.  Mode  of  proof. 


I.    Actions  to  bbcover    the   possession   of   beajl    propebtt. 

(Ejectment.) 

1.  Plaintiff^ 9  tiHe.']  —  Plaintiff  can  only  recover  on  the 
strength  of  his  own  title.  Proof  of  a  cloud  on  title  is  not 
enough.^    The  failure  of  defendant  to  show  title  can  not  avail.^ 

Under  the  new  procedure  plaintiff  may  recover  on  an  equitable 
title.'    He  may  prove  two  titles,  although  either,  if  established, 


'  Pixley  V.  Rockwell,  1  Sheld.  Boff.  Super.  Ct.  267. 

•Brady  v.  Hennion,  8  Bosw.  628;  Tyl.  Ej.  72;  Watts  v.  Lindsey,  7  Wheat 
156. 

»  PhUIips  V.  Gorham,  17  N.  Y.  270;  Lattiu  v.  McCarty,  41  N.  Y.  107,  rev'g  8 
Abb.  Pr.  226,  8.  o.  17  How.  Pr.  239;  Sheeban  v.  Hamilton,  4  Abb.  Ct  App.  Deo.  211. 
Otherwise  at  common  law.    Fenn  v.  Holme,  21  How.  U.  S.  481. 
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would  be  enough.*    A  variance  in  alleging  the  nature  of  the  title,' 
or  the  proportion  of  plaintiff's  interest,  is  not  fatal.* 

2.  Title  of  State. — In  ejectment  by  the  State,  evidence  that 
the  premises  were  vacant  and  wholly  unoccupied  at  a  time  within 
forty  years  before  action  brought,  and  that  defendant  was  in  pos- 
session when  the  action  was  brought,  i&  prima  facie  sufficient,^  if 
it  does  not  appear  that  the  title  of  the  State  was  ever  di' 
vested." 

3.  Poaaemon  as  evidence  of  title,'] — ^Mere  general  possession  of 
land,  unexplained,  is  prima  facie  evidence  oi  ownership,*  in  the 
absence  of  any  other  evidence  as  to  title ;  especially  if  coupled 
with  actual  improvement.''  But  to  raise  a  presumption  of  any 
particular  kind  of  title  or  degree  of  interest,  the  evidence  of  pos- 
session mnct  be  coupled  with  evidence  of  a  claim  of  title.®  A  wit- 
ness may  be  allowea  in  the  first  instance  to  testify  directly  to  the 
fact  of  possession,*  if  he  can  do  so  positively — not  as  a  matter  of 
opinion, — subject,  of  corfrse  to  cross-examination  on  the  details. 
Evidence  that  a  place  was  generally  known  by  the  name  of  a  man 
is  competent  in  aid  of  other  evidence  of  his  possession.*'^  When 
no  leral  title  is  shown,  the  party  showing  the  prior  possession 
is  held  to  have  the  better  right.^  Mere  possession  may  be 
rebutted  by  parol  evidence  of  abandonment,^  but  the  evidence 
should  be  clear.*' 

When  legal  title  to  unoccupied  land  is  shown,  possession  is 
presumed  to  be  in  him  who  is  shown  to  have  the  title.**  This  is 
constructive  possession,  and  does  not  avail  where  actual  posses- 
sion must  be  shown.*' 


"  Knders  v.  Sternbergh,  2  Abb.  Ct  App.  I>ec.  81,  rey*g  62  Barb.  222. 

*  Chapman  v.  Delnware,  Ac,  H,  K.  Co.  8  Lans.  261.  Contra,  Piitteraon  t.  Kev* 
stone,  Ac.  Co.  80  Cal.  860,  864.  Compare  Cruger  y.  McLaury,  41  N.  Y.  219,  affi*g 
M  Barb.  642. 

*  Lewis  y.  McFarland,  9  Cranch,  161 ;  Hlnmany.  Booth,  21  AVend.  266. 267 ;  Ryens 
V.  Wheeler,  22  Id.  148.    Contra,  Gillet  v.  SUnley.  1  Hill,  121 ;  Cole  v.  Irvine,  6  Id.  684. 

*  Wendell  v.  Jackson,  8  Wend.  188.  affi'^  6  Id.  142. 

*  See  People  v.  Snyder,  61  liarb.  689,  affi'd  in  41  N.  Y.  897. 

*  CowKN,  J.  Northrop  t.  Wright,  24  Wend.  221,  rev'd  on  other  grounds  in  7  Hi'l, 
476 ;  Hill  v.  Draper,  10  Barb.  464.  Contra,  Delancey  t.  McKeen,  I  Wash.  C.  Ct.  854. 
But  as  against  a  naked  trespasser,  it  is  agreed  that  possession  is  enough.  Bart  v. 
Panlaud,  U.  S.  Supreme  Ct.  99  U.  S.  (9  Otto),  180. 

^  Sherry  t.  Frecking,  4  Duer,  462 ;  Payment  of  taxes  and  surrey,  ^e.  not  evi- 
dence  of  possession.  Thompson  r.  Bnrhans,  61  N.  Y.  62,  ri^T'g  61  Barb.  260.  Contra, 
Hodgdon  y.  Shannon,  44  N.  U.  672. 

Unsuccessful  attempt  to  interrupt  possession  strengthens  the  presumption. 
Sargent  ▼.  Seagraye,  2  Curt  C.  Ct.  668. 

*  Ricard  v.  Williams,  7  Wheat.  69, 106. 

*  Where  a  witness  tes  ifies  on  the  direet-examination  that  a  party  had  possearion 
of  real  estate  at  a  specified  time,  the  eyidence  is  admissible ;  the  fftcts  constituting 
possession  may  be  obtained  from  him  on  cross-examination.  Parsons  y.  Brown,  16 
Barb.  N.  Y.  590.     Contra,  Thistle  v.  Frostbnrg  Coal  Co.  10  Md,  129. 

>o  Russell  y.  Jackson,  22  Wend.  276,  affi*g  4  Id.  648. 

»  Tyl.  Ei.  72,204. 

"  Onderdonk  y.  Lord,  Hill  A  B.  Supp.  129. 

»  Corning  y.  Troy  Iron  A  Nail  Factory,  89  Barb.  811,  affi'd  in  40  N.  Y.  191. 

»*  Florence  t.  Hopkins,  46  N.  Y.  182. 

"  Paragraph  83.     Constrnctiye  popsesslon  not  applicable  to  large  tracta  not 
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4.  TUle  by  deed.] — To  prove  title  by  deed,  plaintiff  mnst  show  a 
deed  which  satisfies  the  requirements  of  the  law  of  the  State 
where  the  land  lies.*  The  deed  may  be  proved  by  producing 
either  the  original,'  or  the  record,  or  a  certified  copy  from  the 
record.'  A  certificate  which  appears,  on  its  face,  to  be  in  con- 
formity with  the  statute,  is  presumptive  proof  of  its  own  genuine- 
ness; and  where  it  describes  the  proper  officer  acting  in  the 
proper  place,  it  is  taken  as  proof  both  of  his  character  and  local 
jurisdiction.*  A  record  or  certified  copy,  which  by  reason  of  de- 
fect is  not  competent  as  such,  may,  nevertheless,  be  available  as 
secondary  evidence  on  proof  of  the  loss  of  the  original.*  A  sub- 
stantial compliance  of  the  certificate  with  the  statute  is  suffi- 
cient.* 

In  aid  of  a  certificate  of  acknowle^ment,  reference  may  be 
had  to  any  part  of  the  instrument  itself.^  An  error  in  venue  may 

mani^able  according  to  the  cnstom  and  bosioass  of  the  country.     Thompson  t. 
Burhans,  61  N.  Y.  62,  rev's:  «1  liarb.  260. 

>  Oompliaace  with  the  stamp  act  need  not  be  proved  in  a  State  comrt  See  p.  458 
of  this  vol. 

*  For  mode  of  proof  of  handwriting,  see  pp.  892  to  898  of  this  toL,  and  of  execu- 
tion in  other  respects,  pp.  605  to  507. 

*  Chamberlain  v.  firadley,  101  Masa.  188,  a.  o.  8  Am.  R.  881. 

The  mode  of  proof  by  the  record  or  certitied  copy  varies  according  to  the  local 
statutes,  which  should  be  consnlted.  Under  the  Kew  York  statutes  and  many  others 
the  following  rules  apply.    The  deed  must  be  either  acknowledged  or  witnessed. 


Roggen  Y.  Avery,  63  Barb.  66.     Compare  Fryer  v.  Roclrfeller,  63  N.  Y.  268. 

u  the  original  is  offered  in  evidence,  a  certificate  of  acknowledgment,  or  of  proof 
by  living  subscribing  witness  (even  though  made  after  action  brought,  p.  6  of  thid 
vol.)  13  primary  evidence  (see  Clark  y.  Nucon,  6  Uill,  86),  but  not  conclusive  (1  N.  Y. 
R.  ^.  759  [2  Id.  e  ed.  1146],  §  17 ;  i.  P.  8  Abb.  K.  Y.  Dig.  new  ed.  155.  pi.  2295. 
Contra^  in  some  States,  Fee  p.  176  of  this  vol.);  but  a  county  clerk's  certificate  is 
necessary  to  read  tha  original  in  evidence  in  any  other  county  than  that  in  which 
the  ofiicer  taking  the  aokn<>wle  igment,  iftc,  resided  (1 N.  Y.  U.  S.  759  [2  Id.  6  ed.  1 1461. 
g  18 ;  Wood  Y.  Weiant,  1  N*.  Y.  77).  If  a  certificate  of  proof  by  a  subscribing  witness  u 
relied  on,  it  will  be  nullified  by  evidence  that  the  witness  was  interested  or  incompe- 
tent (1  N.  Y.  R.  8.  759  [2  Id.  6  ed.  1146],  §  17). 

A  transcript  or  eertijied  copff  of  the  record  if  produced,  duly  certified  by  the  re- 
cording ofiicer  under  seal  (1  R.  S.760  [2  Id.  6  ed.  1147],  §  26),  is  equally  competent  as 
the  original  instrument,  provided  the  acknowledgment  or  proof  was  sufficient  to  en- 
title to  rocord ;  otherwise,  not  (Carpenter  v.  Dexter,  8  Wall.  613).  If  the  proof  was 
by  evidence  of  handwriting  after  death  of  the  subscribing  witnesses,  the  original  is 
the  only  primary  evidence,  snd  must  be  produced  and  duly  prove  I  at  the  trial,  or 
accountea  for,  &ni  secondary  evidence  given  (1  N.  Y.  K.  S.  761  [2  Id.  6  ed.  1150], 
S$  8  ^^Z^, 

The  manner  in  which  the  record  may  be  produced  is  defined  by  N.  Y.  Code  Civ. 
Pro.  §  866.  I'ha  omission,  irom  the  record,  of  the  memoriindum  of  alterations  before 
execution  is  relevant  to  the  question  of  alteration  after  execution  (Hoger  y.  Hager, 
88  Barb.  92,  98). 

Where  the  aclmowledgraent  and  date  of  re^i^istry  of  a  deed  nro  in  dispute,  proving 
it  by  a  certified  copy  without  producing  or  accounting  for  tiie  originsl,  is  a  circum- 
stance of  suspicion  which  is  a  proper  subject  of  comment  (5  Wall  85). 

*  Thurman  v.  Cameron,  24  Wend.  87,  and  cas.  cit. 

*  Jackson  T.  Rice,  8  Wend.  180,  182. 

*  Raverty  v.  Ftidge,  3  McLean,  245,  and  cas.  cit. ;   Carpenter  v.  Dexter,  8  Wal!« 

nz. 

'  Carpenter  v.  Dexter,  8  Wall.  613  ;  s.  p.  12  Serjy.  <&  11.  43.  For  instance,  a 
defect  in  the  venue  of  the  cer.ificate  may  be  supplied  by  a  presumptiou  drawn 
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be  eared  by  oral  evidence.^  Evidence  of  the  official  character  of 
the  certifying  officer  need  not  be  added  to  his  certificate^  unless 
required  by  the  statute.^ 

5.  —  delivery  and  date,] — ^Under  a  denial,  the  burden  is  on 
plaintiff  to  prove  delivery ;'  but  an  admisBion  of  execution  with- 
out more  usually  admits  delivery.^  In  addition  to  what  has  al- 
ready been  said,*  possession  by  the  grantee,*  and  the  fact  of  record,'' 
are  each  competent  and  sufficient  j>rima  facie  evidence  of  deliv- 
ery, as  against  the  grantor.'  Subsequent  conduct  of  the  parties  to 
the  action  recognizing  the  title  as  transferred,  are  competent  to 
show  ratification  of  a  delivery  shown  only  by  record.*  The  stat- 
utory acknowledgment  or  proof  and  the  recording  of  a  deed  are 
not  conclusive  evidence  of  delivery  or  acceptance.  Nor  are  they 
sufficient  alone  against  the  absolute  testimony  of  the  supposed 
grantee  denying  delivery  and  acceptance.^ 

The  rule  excluding  oral  evidence  to  contradict  a  writing  does 
not  exclude  oral  evidence  of  delivery  or  non-delivery  of  the 
writing ;  ^  but  it  does  exclude  oral  evidence  that  delivery  to  the 
party  himself  ^  was  on  an  oral  condition  nullifying  the  delivery." 

The  time  of  delivery  is  the  time  at  which  the  £ed  takes  effect 
(unless  the  court,  on  equitable  groundsi  give  it  relation  back  to 


from  a  itatement  of  the  place  of  exeentioii  Sn  tbe  title  or  teatlfieandiim  clause 
of  the  deed.  Carpenter  t.  Dexter  (above);  Brooks  t.  Chaplin,  S  Yt.  281.  And 
the  omifldon  to  certify  that  the  person  making  the  acknowledgment  was  known  to 
the  officer  to  be  the  one  who  ezecated  the  deed,  by  reference  to  the  fact  that 
the  officer^s  name  (withoot  addition)  appears  as  sabscribing  witness  under  a  olanse 
stadng  that  the  deed  was  "  Bifned,  Ac,  in  bis  presence.  Carpenter  y.  Dexter 
(above);  and  see  Lufifboroneh  y.  Parker,  12  Serg.  AR.  48. 

>  Angier  y.  Schieffelin.  72  Peon  St.  lOS,  s.  o.  18  Am.  R.  659. 

*  Secrist  y.  Oreen,  8  Wall.  744,  760 ;  Carpenter  v.  Dexter  (above). 

>  Burkholder  v.  Cased,  47  Ind.  418. 

«  See  Robert  y.  Good,  86  N.  T.  408,  affi'g  2  Daly,  64. 

*  Pages  607  and  608  of  this  vol. 

*  Flagff  y.  Mann,  2  Sumn.  486,  509 ;  Bnckley  y.  Carlton,  6  McLean,  126. 

^  Cban^erlnin  y.  Bradley,  101  Mass.  188,  s.  o.  8  Am.  R.  8S1 ;  Eille  v.  Kge,  79 
Penn.  St.  16 ;  Yonnge  y.  Ooilbeao,  8  Wall.  686.  Even  though  at  tbe  grantor's  re- 
quest.   Bulkley  y.  Buffington,  5  McLean,  457. 

■  See  Parmelee  y.  Simpson,  6  Wall.  81,  86. 

*  Gould  y.  Day,  94  U.  8.  (4  Otto),  406.  As  to  the  declaration!  of  a  former  owner. 
See  iwragraph  80,  and  p.  406  of  this  voL 

10  Jackson  y.  Perkins.  2  Wend.  808 ;  Tounge  y.  Guilbe.iu,  8  Wall.  686,  641.  For 
other  cases  on  presumption  of  deliyery,  see  Rogers  y.  Carey,  47  Mo.  282,  s.  c.  4  Aui. 
K.  822. 

"  Roberts  ads.  Jackson,  1  Wend.  478, 480 ;  Stephens  y.  Buflalo  A  N.  Y.  City  R.  R. 
Co.  20  Barb.  882.  To  disproye  acceptance  of  a  deed  of  trust,  an  unsealed  declaration 
by  the  intended  trustee  (a  etranet-r  to  the  action)  that  immediately  on  receiying  notice 
of  it  he  did  refope  to  accept  and  had  never  acted  (the  paper  being  proved  and  re- 
corded), is  competent  as  a  verbal  act  tending  to  show  non-acceptance.  Armstrong  v. 
Morrill,  1 4  Wall.  1 20. 1 89.  This  was  held,  althouffh  the  declaration  bore  date  1 1  years 
after  Uie  date  of  the  deed  of  trust,  and  was  proved  nearly  60  and  recorded  more  than 
60  years  after  the  date  of  the  deed  of  trast. 

"  See  as  to  delivery  ty  attorney  or  agent.  Ford  v.  James,  2  Abb.  Ct.  App.  Dea 
169;  Watkins  y.  Kash,  L.  R.  20  £q.  Cas.  262,  s.  a  18  Moak  £ng.  K.  781. 

^*  Worrall  v.  Muon,  6  K.  Y.  229,  and  cas.  cit 
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'  im  etrlier  date  ^) ;  and,  in  the  absence  of  other  evidence,  the  date 
written  in'  an  attested  or  acknowledged  instrument*  is  presnmp- 
tivelj  the  date  of  delivery/  notwithstanding  its  acknowledgment/ 
or  its  record  *  is  of  later  date. 

If  the  deed  is  shown  to  have  been  antedated  (and  the  fact  that 
it  remained  in  the  grantor^s  hands  after  the  day  of  its  date  is  suf- 
ficient evidence  of  this"^),  the  presumption  is  removed,  and  the 
burden  is  on  the  party  claiming  under  it  to  show  the  date  of 
delivery,  if  the  validity  or  effect  of  the  doeil  depends  on  that.* 
Slight  evidence  drawn  from  the  transaction  itself  may  be  suffi- 
cient for  this  purpose.* 

6.  — parties.'^'} — In  addition  to  what  has  been  said  as  to  the 
proof  of  identity,**  it  should  be  added  here,  that  if  there  are  two 
persons,  father  and  son,  of  the  same  name,  the  use  of  the  name 
without  addition  means  presumptively,  in  absence  of  other  evi- 
dence, the  father;"  but  this  presumption  may  be  rebutted  by 
showing  that  the  parties  intended  the  son  by  the  name  in  the 
deed."  A  difference  in  surname,  too  great  to  be  disregarded  as 
involving  no  substantial  difference  in  sound,  cannot  be  cured  by 
parol  evidence,**  unless  the  evidence  is  sufficient  for  relief  in 
equity."    Omission  of  middle  name  is  not  material." 

*  County  of  CaUiovn  v.  American  Emii^nint  Co.  9S  U.  S.  (8  Otto).  124, 127. 

*  Or  a  later  date  inacribrd  by  the  grohtuT  opon  Ae  stamp  for  cancellation.  Yaa 
Reneaelaer  y.  Yickery,  8  Lana.  57. 

'  Otherwiae  of  a  deed  in  fee,  nnattested  and  unacknowledged.  Genter  y.  Morrison, 
81  Borb.  166. 

*  Robinson  T.  Wheeler,  25  N.  Y.  262,  and  cases  cited ;  People  y.  Snyder,  41  N.  Y. 
S97,  affi'g  61  Barb.  689. 

*  People  V.  Snyder  (aboye). 

*  Robinson  y.  Wheeler  (above). 

^  Harris  y.  Norton,  16  Barb.  264. 

*  Costigan  y.  Gould,  6  Den.  290. 

*  McGowan  y.  Smith,  44  Bnrb.  282 ;  Jackson  y.  Schoonmaker,  2  Johns.  280. 
Whether  the  date  in  a  deed  by  an  entire  stranger  to  the  parties  is  sufficient  when 

the  competency  of  the  instrument  in  evidence  depends  on  the  time  of  the  delivery, 
compare  with  these  cases,  pp.  13  and  14  of  this  vol. 

1^  Whether  showing  that  the  grantee's  name  wa^  not  inserted  in  the  blank  until 
after  attestation  and  ocknowledgment  and  parting  with  possession  by  the  grantor, 
affects  the  vnlidity  of  the  deed,  nee,  for  the  affirmoHve^  Upton  v.  Archer,  41  CaY.  86,  s.  c. 
10  Am.  R.  266;  Moorey  Bickham,4Binn.(Pa.)l;  U.  S.  y.  Nelson,  2  Brock.  6 1 ;  Ooit 
y.  Htarkwealher,  8  Cnnn.  289:  Davenport  v.  Sleight,  2  Dcv.  <k  B.  (N.  C.)  L.  881 ; 
Chase  y.  Palmer,  29  III.  806 ;  Bmms  v.  Lynde,  6  Alien  (Mass.),  806  ;  Basford  v.  Pear- 
son, 9  Id.  887 ;  Drnry  y.  Foster,  2  Wall.  24 ;  2  Parsons  on  Cont.  citing  Hi bble white 
y.  McMorone,  6  M.  A  W.  200 ;  Pouthitt  y.  Stinson,  63  Mo.  268 ;  and  for  the  negat%>  e, 
Van  Etta  y.  Evenson,  28  Wis.  88.  s.  c.  9  Am.  R.  486 ;  Owen  y.  Perry.  25  Iowa,  412 ; 
Pence  y.  Arbnckle,  22  Minn.  417;  McNab  v.  Young.  81  HI.  11 ;  llemmerwrty  y. 
Mulock.  66  How.  Pr.  88;  Yanderbilt  v.  Yanderbi  t,  54  Id.  250;  and  see  Field  y. 
Stage,  62  Mo.  684,  s.  o.  14  Am.  R.  485 ;  Preston  v.  Hull,  23  Gralt.  (Va.)  600. 

"  Page  101  of  this  vol 

"  Padgett  y.  Lawrence,  10  Paige,  170 ;  Stevens  y.  West,  6  Jones  (X.  C.)  L.  49. 

"  Padgett  y.  Lawrence  (above). 

>^  Jacnon  y.  Hart,  12  Johns.  77;  and  see  Jackson  v.  Boneham,  16  Id.  226 ;  Bab* 
cock  v.  Pettibone,  12  Blatchf.  854. 

^*  See  p.  612,  and  Chapter  on  Rxfoematiox  for  Mistaxss,  Aq 

"  Games  y.  Dunn,  14  Pet.  822. 
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Oral  evidence  is  competent  to  show  which  was  intended, 
where  two  persons  answer  the  same  name ;  ^  or  where  two  names, 
having  sufficient  resemblance,  appear,  and  it  does  not  appear  that 
there  were  two  persons  corresponding ;  but  if  it  appear  tnat  there 
were  two  such  persons,  oral  evidence  is  not  competent  to  show 
that  one  was  intended  bj  the  name  of  the  other.^ 

To  admit  a  deed  purporting  to  be  executed  by  the  attomej 
of  the  party  to  be  bound,  there  must  be  some  evidence  of  his 
authority,'  but  it  may  be  presumed  from  a  recital,  in  the  deed,  of 
a  power  of  attorney  and  from  long  possession  under  the  deed.^ 
w  here  a  deed  is  executed  under  a  power,  and  so  far  as  appears 
from  the  two  instruments  was  executed  agreeably  to  it,  the 
burden  is  upon  him  assailing  the  deed  to  show  that  conditions 
specified  in  tne  power  were  not  performed.* 

7.  —  alterattOTis.'] — An  unexplained  alteration  appearing  on  the 
face  of  an  instrument  does  not  render  the  deed  incompetent  as  evi- 
dence of  a  transfer  of  title.  It  is  not  error  to  let  the  instrument  so 
to  the  jury.*  In  so  far  as  a  deed  operates  as  a  present  transfer  of  title, 
an  alteration,  though  fraudulently  made  by  the  grantee  subsequent 
to  delivery,  cannot  operate  as  a  re-conveyance  to  divest  the  title 
once  vested ;  but,  if  at  all,  by  way  of  estoppel,  or  as  having  de- 
stroyed the  evidence  necessary  to  manifest  the  transfer.  On  the 
other  hand,  so  far  as  the  deed  is  executory, — as  for  instance  in 
case  of  a  covenant  of  warranty  relied  on  to  pass,  by  way  of  estop- 
pel, an  after  acquired  title, — a  material  alteration  fraudulently 
made  by  the  grantee,  annuls  the  covenant  itself  thereafter.*^ 

Oral  evidence  is  competent  alike  to  prove  or  to  explain  an 
alteration  in  a  deed ;  and,  notwithstanding  the  statute  of  frauds 
to  prove  oral  assent  to  an  alteration ;  *  and,  for  these  purposes, 
another  than  the  subscribing  witness  is  competent.* 

*  Jackson  y.  Goes,  18  Johns.  518. 

*  Jackson  y.  Hart,  12  Johns.  77. 
'  Denn  v  Reid,  10  Pet.  524. 

^  Doe  ▼.  Phelps,  9  Johns.  169;  Doe  v.  Campbell,  10  Id.  475 ;  and  see  Forman  t. 
Cmtcher,  2  A.  K.  Marsh  (Ky.)  69.  Possession  is  essential.  McEinnon  t.  Bliss,  21 
N.  y.  206. 

*  Clements  y.  Machebceof,  2  U.  8.  92  (Otto),  418.  and  cas.  cit  Compare  Morrill 
▼.  Cone.  22  How.  U.  8.  75. 

*  Little  y.  Herndon,  10  Wall.  26,  81  (in  this  case  cancellation  of  one  number 
and  interlineation  of  another  in  the  description  of  premises  in  a  deed),  NBLso^r,  J.; 
and  see  page  406  of  this  yoL  After  great  conflict  of  opinion,  the  weight  of 
recent  anthority  is  in  harmony  with  sunnd  general  principles;  and.  without 
denying  that  an  alteration  may  be  so  saspicious  as  to  require  the  exclnaion  u! 
the  instrument  if  offered  without  explanation,  ordinarily  submits  t'le  instrument 
to  the  jury  with  whatever  explanation  may  be  afforded  by  the  contents  and 
appearance  of  the  instrument  itself,  and  by  the  extrinsic  evidence,  if  any,  ad- 
duced, leaving  it  for  the  jury  to  say  whether  the  explanation  is  saliedTnctory.  See 
Maybee  T.  8niffen.  2  E.  D.  Smith,  1,  s.  o.  10  N.  Y.  Leg.  Obs,  18;  Herrick  v.  MaUn, 
22  Wend.  887,  893 ;  Waring  v.  Smyth.  2  Barb.  Ch.  119,  188 ;  8mith  v.  McGowan,  8 
Barb.  404,  407 ;  Jackson  v.  Osboro,  2  Wend.  655.  559,  I  Whart.  Ev  §629. 

^  See  opinion  of  Clifford,  J.,  in  SmitHi  y.  U.  S.  2  WulL  219,  281,  and  cas.  dt., 
and  9  Cent.  L.  J.  173,  note. 

*  Speake  v.  United  States,  9  Cranch,  28^ 

*  Penny  y.  Corwithe,  18  Johns.  499. 
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8.  —  connected  instruments,'] — ^Documents  referred  to  in  the 
deed,  and  material  to  the  title  ^  should  be  produced,  or  their 
absence  accounted  for  and  secondary  evidence  given.'  In  case 
of  loss,  long  possession,  or  even  the  terms,'  or  character,  may 
enable  the  court  to  presume  the  contents  and  effect  of  the  lost 
instrument.*  A  document  made,  by  reference,  part  of  a  deed 
under  which  both  parties  claim,  is  admissible  on  proof  of  identi- 
ty, without  further  proof  of  its  execution.*  A  map  .referred  to  as 
recorded  may  be  resorted  to,  to  identify  the  premises,  although 
the  record  was  illegal.*  If  more  than  one  map  answering  the 
reference  exists,  oral  evidence  to  show  what  was  intended,  is 
competent.''  A  reference  to  premises  as  those  previously  con- 
veyed to  the  grantor  by  another  person,  does  not  excludfe  oral 
evidence  to  identify  the  land,  but  does  not  sdlow  of  oral  evidence 
of  the  parties'  intention.' 

9.  — considercUion.'] — The  consideration  clause  is  not  within 
the  rule  by  which  written  evidence  excludes  oral  ;•  but  the  non- 
payment of  the  consideration  stated,  or  its  nominal  character,  is 
not  relevant  against  the  party  claiming  under  the  deed,^  unless 
in  connection  with  evidence  showing  equitable  grounds  for  avoid- 
ing the  transfer,  for  without  such  proof  the  grantor  or  those 
claiming  under  him  cannot  contradict  the  recital  of  consideration." 
Hence  the  party  claiming  under  a  deed  acknowledging  a  con- 
sideration need  not,  in  the  first  instance,  give  any  evidence  of  con- 
sideration^ unless  he  claims  to  be  protected  as  bonaiuie  purchaser 
for  value ;  ^  and  even  then  the  acknowledgment  in  the  deed  of  the 
receipt  of  the  purchase  money  is  sufficient  prima  facie  evidence 
of  its  payment  to  bring  him  within  the  protection  of  the  record- 
ing act,^*  though  not  to  enable  him  to  hold  under  a  fraud  com- 


>  Otherwise  of  an  inatnimeDt  merely  directin<2^  the  future  disposition  of  the  prop, 
erty.    Duke  of  Cumberland  t.  Graves,  9  Barh.  696. 

*  Jackson  y.  Parkhurst,  4  Wend.  869 ;  a.  p.  in  the  case  of  the  bocd  recited  in  the 
mortgage.    See  paragraph  41,  on  Foreclosure. 

»  Jackson  v.  Lamb»  7  Cow.  431. 
^  Mcfiurney  y.  Cutler,  18  Barb.  208. 

»  See  Crawford  t.  Loper,  26  Barb.  449 ;  Smith  v.  N.  Y.  Cent.  R.  R.  Cx  4  Abb. 
Ct.  App.  Dec.  262. 

*  Noonan  y.  Lee»  2  Black,  499,  604.  Compare  Caldwell  y.  Center,  SO  Cal.  589. 
As  to  whether  the  recorded  plat  referred  to  is  conclusiye  against  proying  the  original 
plat  and  a  mistake  in  the  record,  see  Jones  y.  Johnston,  18  How.  U.  S.  160. 

^  Slosson  y.  Hall.  17  Minn.  96. 

•  Jacksfin  v.  Parkhurst  (aboye);  and  see  Reed  y.  McCourt,  41  N.  T.  435. 

•  Adams  y.  Hull,  2  Den.  806. 

'OMeakingsv.  Cromwell,  2  Saadf.  612;  Meriam  y.  Harsen,  2  Barb.  Ch.  282, 
affi'g  4  Edw.Cli.  70;  Childsy.  Barnum,  11  Barb.  14,affi'g  1  Sandf.  58;  s.  p.  Wood  y. 
Chapin,  18  N.  Y.  609. 

"  Grout  y.  Townnend,  2  Den.  886,  affi'g  2  Hill,  664. 

**  Clarke  y.  Davenport,  1  Bosw.  96. 

"  See  paragraph  87. 

"  Wood  V,  Chapin,  18  N.  Y.  609;  Bolton  y.  Jacks,  6  Robt.  166.  234,  Compare 
Ring  y.  Steele.  4  Abb.  Ct.  App,  Dec  68 ;  Wood  y.  McC]ughan,  4  Supm.  Ct.  (T.'  & 
C.)  420^  a  a  2  Hun,  160. 
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mitted  by  his  grantor.^  Extrinsic  evidence  of  consideration'  is 
competent  in  support  of  a  deed ;'  and  for  this  pnrpose  the  actual 
consideration,  whether  pecuniary/  or  of  blood,'  or  marriage,*  may 
be  proved  by  extrinsic  evidence,  althongh  the  deed  express  a 
different  consideration,^  or  a  nominal  consideration,*  or  none.* 

10.  — oral  evidence  to  vary  or  explain  vrritinge.'] — In  applica- 
tion of  general  principles  already  stated,  it  is  to  be  observed  that 
a  conveyance  of  real  property  is  not  merelv  the  voluntarily 
chosen  expression  of  the  intention  of  the  parties,  and  therefore, 
as  between  them  and  those  claiming  nnder  them,  presumably  the 
final  definition  of  their  intention,^  bnt  that  it  is  also  by  statute 
the  only  sufficient  means  of  a  voluntary  transfer ;  **  and  therefore 
an  intent  to  transfer  real  property  cannot  be  imported  into  the 
deed  by  oral  evidence ;  but  oral  evidence  can  only  be  used  as  a 
light  to  enable  the  court  to  read  what  is  in  the  deed.^  Hence,  to 
enable  the  court  to  understand  what  was  intended,  but  not  to 
contradict  what  is  unambiguously  expressed,^  oral  evidence  is 
competent  to  identify,"  locate"*  and  apply  the  description."  The 
long  continued  and  uniform  acts  of  the  parties,  in  case  of  am- 
biguity (but  not  otherwise^'')  may  show  that  a  deed  was  intended 


>  Bolton  y.  Jacks  (aboTe);  Lloyd  T.  Lynch,  23  Penn.  St.  419. 

*  See  other  cases  in  Chapter  LI. 
'  See  paragraph  87. 

*  Hinde  v.  Longworth,  11  Wheat  199 ;  JenkiQS  t.  Pye,  12  Pet.  241. 

*  GoodeU  V.  Pierce,  2  Hill,  659;  and  see  Loeschigky.  Hatfield,  51  N.  Y.  660, 
ftffi'^  6  Robt.  26,  8.  o.  4  Abb.  lY.  N.  S.  210. 

•  See  Roberts  y.  Roberts,  22  Wend.  140. 

^  Bank  of  the  United  States  y.  Honaman,  6  Paige,  626 ;  Hinde  y.  Locgworth 
(aboye). 

•  Jenkins  y.  Pye  (aboye). 

•  GoodeU  y.  Herce,  2  Hill,  659. 

'*  For  the  limits  and  application  of  thia  principle  see  pp.  608, 294,  Ac.  and  488^  do. 
ofthis  voL 

"  1  N.  T.  B.  8.  n\  g  187;  2  Id.  184  §§  6-9. 

"  Drew  y.  Swift.  46  N.  Y.  204;  Tymason  y.  Bates,  14  TTend.  671,  reVg  13  Id. 
800;  Bartlett  y.  Jadd,  21  N.  Y.  200,  affi'g  28  Barb.  262;  Stanley  y.  Green,  VX  Cal. 
148.  162;  Purkisa  y.  Benson,  28  Mich.  588;  Mott  y.  Richtmyer,  57  N.  Y.  49.  For 
fuller  discussion  of  this^principle  see  p.  1 29,  dkc.  of  thia  yol. 

tt  Brew  y.  Swift,  46  I^.  Y.  204,  and  cas.  cit.  Thus  oral  eyidence.  that  the  word 
"  degree "  should  be  read  "  perches,"  is  not  admiaaible.  Clarke  y.  Lancaster,  86 
Md.  196,  a.  o.  11  Am.  R.  486^ 

'^  See  paragrnph  8 ;  Parks  y.  Moore,  18  Yi  183 ;  and  compare  Doe  d.  Freeland  y. 
Burt,  1  T.  R.  701,  with  Doe  d.  Norton  y.  Webster,  12  A.  <k  E.  442, 460. 

1*  McNitt  y .  Turner,  16  Wall  852, 864.  The  deed  is  not  admissible  if  the  description 
of  premises  is  incapable  of  affording  the  clue  to  their  identification,  but  if  there  be  a 
reference  to  extrinsic  documents  or  acts  for  the  identification,  the  deed  is  admissible, 
subject  to  the  subsequent  production  of  the  necessary  eyidence  (Deery  y.  Cray,  10 
AVall.  263);  and  the  production  of  the  documents  or  evidence  of  the  acts  referred  to 
in  the  deed  is  not  always  essential,  but  an  actoal  boundary  long  acquiesced  in,  the 
deed  being  ancient  may  be  enough.    lb. 

^  Blake  y.  Doherty,  5  Wheat  859. 

"  Unless  for  a  length  of  time  sufficient  to  g^ye  title  by  adverse  possession,  or  un- 
less there  is  an  estoppel  Emerick  y.  Eohler,  29  Barb,  166.  Title  cannot  be  diTestt^ 
by  estoppel  in  pais.  Babcock  y.  titter,  1  Abb.  Ct.  App.  Dea  27.  Whether  an  es* 
toppel  srises  from  matter  of  description,  doubted :  it  does  not  from  uncertain  matter, 
Edmonston  y.  Edmomaton,  13  Hui^  183»  186« 
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as  a  conveyance,  *  and  the  bonndaries  intended.'  Within  these 
limits,  the  rule  exdnding  oral  evidence,  applies  alike  to  prior  con-* 
temporaneous  and  subsequent  declarations. 

Historical  works,  books  of  science  or  art,  and  published  maps 
or  charts,  when  made  bj  persons  indifferent  between  the  parties, 
are  primary  evidence  of  facts  of  general  notoriety  and  interest ; 
but  they  weigh  only  as  hearsay,  against  testimony  of  witnesses  to 
facts  within  their  memory.*  Map  and  diagrams  necessarv  or  use- 
ful for  the  imderstanding  of  testimony  may  be  put  in  eviaence  on 
proof  of  their  correctness,  although  prepared  lor  the  purpose  of 
the  trial.^ 

11.  —  hoimdaries,'] — A  variance  in  the  boundaries  proved 
from  those  alleged,  if  it  has  not  misled,  should  be  cured  by  amend* 
ment.*^  The  nue  that  fixed  and  known  monuments  and  bounda- 
ries control  other  designations,  is  only  a  natural  presumption  or- 
dinarily arising  from  the  terms  of  the  whole  description.^  Official 
surveys,  properly  authenticated,''^  are  prima  facie  evidence  of 
their  own  correctness.*  Evidence  of  the  surveyor's  declarations, 
contradicting  his  official  return,  are  not  evidence  while  he  is  liv- 
ing.* The  notes  of  the  official  surveyor  are  competent  evidence  as 
to  those  objects  which,  in  the  discharge  of  his  duty,  he  ought  to 
have  ascertained — such  as  the  lines  and  monuments — and  received 
as  a  part  of  the  res  gestas;  but  not  of  anything  else— for  instance, 
possession.^*  Declarations  of  a  surveyor  employed  to  run  a  bound- 
arv,  if  made  in  connection  with  his  work,  and  in  reference  to  it,  are 
admissible  in  evidence  after  his  death,  against  the  party  who  em- 
ployed him."  A  surveyor,  as  an  expert  may  testify  to  his  opinion 
as  to  matters  of  fact  requiring  special  knowledge,^  but  not  as  to 
the  construction  or  effect  of  the  deed.^    Practical  acquiescence 


>  Steinbaok  t.  Stewart,  11  Wall.  666, 576. 

*  Cavasoa  v.  Trevino,  6  Wall.  778. 

»  Missouri  ▼.  Kentucky,  11  Wall.  895,  410. 

^  CurtUs  Y.  Ayraolt,  8  Hun,  487,  490,  and  cas.  cit 

*  RuBSt-ll  ▼.  Conn.  20  N.  Y.  81. 

*  Baldwin  y.  Brown,  16  N.  Y.  869,  861.  See,  also,  pagee  669,  671,  uid  726,  of 
thifl  vol. 

1  People  V.  Denison,  17  Wend.  812. 

*  Cofield  V.  McClelland,  16  Wall.  881 ;  and,  af^er  the  lapse  of  twenty-one  ypars; 
there  arises  a  conclusive  presumption  of  law  that  such  survey  was  regularly  made 
and  marlsed  iipon  the  land  as  returned.    Ormshy  y.  Ihmeen,  84  Penn.  8t.  462. 

*  Barclay  v.  Howell's  Leasee,  6  Pet.  498 ;  compare  Birmingham  v.  Anderson,  70 
Penn.  St.  606. 

"  Ellicott  y.  Pearl,  1  McLean,  206,  affiM  in  10  Pei  412.  Compare  Ormsby  v. 
Ihmsen  (above).  The  rules  as  to  memoranda,  refreshing  memory,  liave  been  ali'eady 
stated.    Chapter  XVr. 

'*  McCormick  y.  Barnum,  10  Wend.  104;  Barclay  y.  Howell's  Lessee  (above). 

'*  For  instance  as  to  whether  certain  marks  on  trees  and  piles  of  stones,  were 
intended  as  monuments  of  buundariea.  Dayis  v.  Mason,  4  Pick.  166.  Compare  Bar* 
ron  y.  Cobleigh,  11  N.  H.  667.. 

*'  For  InstAnce,  whether  certain  land  ia  included  in  a  written  description.  Woo'T- 
bnrn  v.  Farmers.  Ac.  Bank.  6  Watte,  and  S.  447;  Schultz  v.  Lindell,  30  Mo.  810,  821. 
One  who  has  examined  surveys  and  maps  including  tfae  premises,  and  plotted  the 
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(by  the  owners  ^  who  are  separated  by  the  bonndary  in  qnestion) 
in  the  location  of  a  boundary  for  more. than  twenty  years,'  is 
conclusive;  but  acquiescence  for  a  few  years  is  not  enough,' 
unless  on  the  ground  of  estoppel/  The  declarations  of  ancient 
persons,  made  while  in  possession  of  land  owned  by  them,  point- 
mg  out  their  boundaries  on  the  land  itself,  and  who  are  deceased 
at  the  time  of  the  trial,  are  admissible ;  where  nothing  appears  to 
show  that  they  were  interested  to  misrepresent  in  thus  pointing 
out  their  boundaries,  and  it  need  not  appear  affirmatively  that 
the  declarations  were  made  in  restriction  of,  or  against,  their  own 
rights.*  To  identify  a  monument  represented  on  a  plat  or  sur- 
vey as  marking  a  comer,  it  is  not  competent  to  prove  reputation 
of  the  neighborhood  as  to  it,  at  the  present  day,  unless  such 
reputation  was  traditionary  in  its  character;  having  passed  down 
from  those  who  were  acquainted  with  the  reputation  of  the  mark 
from  an  early  day  to  the  present  time,  or  unless  the  information 
as  to  such  reputation  was  derived  from  ancient  sources  or  from 
persons  who  had  peculiar  means  of  knowing  what  the  reputation 
of  the  mark  was  at  an  early  day.  But  it  is  competent  to  prove 
that  the  occupants  of  the  tracts  adjoining  the  comer  each  claimed 
the  mark  as  tne  true  comer  of  their  tracts.* 

12.  — tiUe  under  judicial  or  statutory  authority,'] — A  deed 
made  pursuant  to  the  requirement  of  a  judicial  decree  *  or  order,* 
if  it  be  made  by  the  person  in  whom  title  was  vested,*  may  be 


same  out  nccording  to  the  snrTeys,  and  followed,  with  his  eye,  the  different  llnee  as 
eiven  in  the  deed  under  which  a  party  claims,  may  be  allowed  to  testify  as  tf)  the  loca* 
tion  of  the  party's  occupancy.  Van  Rensselaer  v.  Yickery,  8  Lans.  57.  It  is  com- 
petent to  prove  by  a  surveyor,  that  the  courses  nnd  distances  in  a  deed  are  incon|i^- 
ons,  and  that  all  the  lines  differ  in  length  from  the  deed.  Ilatdiffs  t.  Cary,  i  Abb. 
Ct.  A  pp.  Dec  4. 

«  Terry  v.  Chandler,  16  N.  Y.  854,  857. 

*  Baldwin  v.  Brown,  16  N.  Y.  859;  McCormlcl[  y.  Bamum,  10  Wend.  104,  109; 
Jones  v.  Smith,  64  N.  Y.  180.    A  universal  rule.    TyL  £j.  576. 

»  Id.     Reed  v.  McCourt,  41  N.  Y.  486. 

^  Smith  Y.  McNamara,  4  Lans.  169 ;  end  see  Yosburgh  ▼.  Teator,  S2  N.  Y.  661, 668. 
An  oral  agreement  and  short  possession  are  not  alone  enough  to  change  boundary, 
nor  can  an  acquiescence  for  twenty  years  be  disregarded  on  evidence  that  it  was 
suffered  under  mistake  (Baldwin  v.  Brown,  above);  or  intended  as  temporary, 
rierson  Y.  Moshpr,  80  Barb.  81.  On  the  question  of  practical  location  it  is  compe- 
tent to  asic  a  witness  whose  residence  and  relation  to  the  parties  has  been  such  that 
had  there  been  difference  between  the  adjoining  proprietors  in  respect  to  the  line,  he 
would  have  been  likely  to  know  it,  whether  he  ever  heard  of  more  than  one  line; 
and  his  answer,  that  he  had  not,  is  some  evidence  of  acquiescence  in  that  line. 
Ratcliffe  y.  Cary,  4  Abb.  Ct.  A  pp.  Dec.  4. 

*  Daggett  Y.  Shaw,  5  Mete.  (Mass.)  223,  226.  Compare  Wendell  y.  Abbott,  46 
N.  II.  849;  Bartlett  y.  Emerson,  7  Gray  (Mass.),  174. 

*  Shntte  Y.  Thompson,  15  Wall  151. 

^  Games  y.  Dunn,  14  Pet.  882,  affi'g  1  McLean,  821. 

*  Hanrlck  y.  Neely,  10  Wall  864,  866.  Cwtra,  Piatt  y.  Picton,  8  Robt.  64. 

*  A  s  for  instance  by  the  debtor  himself  (Rockwell  y.  Brown,  54  K.  Y.  210,reY'g  88 
N.  Y.  Super.  Ct.  IJ.  i  S.,i.  o.  11  Abb.  Pr.  N.  S.  400 ;  42  How.  Pr.  226),  or  by  an  aa- 
signee  or  receiver  to  whom  the  debtor  is  shown  to  have  couYeyed  (compare  bawley 
Y.  Brown,  66  Barb.  107;  The  Chatauqna  Co.  Bank  y.  White,  6  N.  Y.  236;  Same  y. 
Bisley,  19  X.  Y.  869;  Van  Wyck  Y.  Baker,  10  Hun,  89;  Cole  y.  Tyler,  65  N.  Y. 
73}.    If  the  debtor's  title  was  yested  in  the  receiver  by  law  without  assignment^  the 
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given  in  evidence  (against  a  stranger,^  equally  as  against  a  party) 
without  producing  the  decree  or  order,'  though  it  be  recited  in  the 
deed.'  But  the  decree  or  order  may  be  put  in  evidence,  either  to 
support  the  deed,*  or  to  show  that  it  was  unauthorized,'  or  to 
qualify  its  apparent  effect,*  or  to  show  that  the  proceeding  was 
without  jurisdiction.'  The  purchaser  is  presumea  to  have  known 
the  legal  effect  of  the  decree.*  If  jurisdiction  appears,  errors  or 
mistakes  cannot  be  shown,  to  impeach  the  title,  in  a  collateral  pro- 
ceeding.* If  the  want  of  jurisaiction  appears,  or  if  the  statute 
expressly  makes  the  sale  void  for  an  irreffularity,  the  title  will 
not  avail  in  ejectment,^  except  as  against  the  party  who  obtained 
it  and  effected  the  sale  under  it,  and  those  claiming  under  his 
title,^  or  as  color  of  title  under  which  adverse  possession  is 
shown ;  but  a  decree  is  admissible  even  against  one  not  served,  if 
it  may  be  a  link  in  plaintiff's  title,  in  connection  with  other  evi- 
dence.^ 

To  show  title  by  foreclosure,  by  advertisement  under  the 
statute,^  regular  foreclosure  must  be  shown.^*  The  evidence 
which  the  statute  declares  to  be  equivalent  to  a  deed,  cannot 
be  added  to,  varied,  or  contradicted  by  parol  by  a  pei-son  claiming 
under  it ;"  but  any  other  person  may  thus  controvert  it.^*  The 
affidavits  of  publication,  posting,  and  affixing  in  county  clerk's 
books,  being  oxAj  prima  facie  evidence  of  the  acts  declared  to 
stand  as  the  conveyance,  defects  therein  may  be  supplied  by 
parol." 

In  the  case  of  special  statutory  proceedings^  the  record  is  the 


decree  effecting  this  should  be  produced.    See  Eoontz  t.  Northern  Bank,  16  WaO. 
196. 

«  Barr  t.  Grabs,  4  Wheat.  218 ;  Gregg  v.  Forsyth,  24  How.  U.  S.  179. 

•  Except  when  the  statute  forbids  sale  unless  such  order  is  made.  Gallatian  t. 
Cunningham,  8  Cow.  861. 

•  Games  y.  Dann,  14  Pet.  822. 

•  Fuller  V.  Van  Geesen,  4  Hill,  171,  afffd  In  How.  App.  Cas.  240;  IMrst  ▼. 
Morris,  14  Wall.  484,  490.  And  in  case  of  decree  in  foreclosure  the  mortga^  need 
not  be  produced  (Sinclair  v.  Jackson,  8  Cow.  543),  and  cannot  be  impeached  (Jackson 
T.  Jackson,  0  Cow.  173),  except  on_grouDds  adequate  to  impeacn  the  judgment 
itself  (Mandeville  v.  Reynolds,  68  N.  T.  628.  542,  affi'g  5  Hun,  338). 

•  See  Gray  y.  Brignardello,  1  Wall  627. 

•  Bigelow  V.  Forrest,  9  Wall  839.  851. 

'  Rockwell  V.  McGovem,  69  N.  Y.  294.  affi'g  40  Super.  Ct  (J.  <fc  S.)  118. 

•  Bigelow  y.  Forrest  (aboye). 

•  Rorer  on  Jnd.  S.  202,  g  480;  208,  g  482. 

><>  Id.  204,  §  486 ;  and  see  Gregg  y.  Forsyth,  24  How.  IT.  S.  180 ;  Secrist  y.  Green, 
8  Wall.  744,  751. 

"  Brobst  y.  Brock,  10  Wall.  619,  688,  and  c«s.  clt. 

"  Dirst  y.  Morris,  14  Wall.  484,  490.  For  the  mode  of  proying  the  decree  see 
Chapter  XXIX. 

»  2  N.  Y.  R.  S.  647 ;  L.  1888,  p.  261,  c.  266. 

>*  Lsyman  y.  Wbit'mg,  20  Barb.  559. 

"  Mowry  v.  Sanborn,  68  N.  Y.  168,  rev'g  7  Hun,  880.  Otherwise  before  the 
statute  had  this  effect.    Hawley  t.  Bennett,  6  Paige,  104. 

»  Sherman  y.  Willett,  42  N.  Y.  146, 149. 

"  Mowry  v.  Sanborn,  72  K.Y.  534;  and  see  Mann  y.  Best,  62  Mo.  491.  As  to  delay 
in  making  and  recording  the  affldayit,  compnre  Tuthill  y.  Tracy,  81  N.  Y.  167; 
Frink  y.  Thompson,  4  Lana.  489 ;  Chapman  y.  Delaware,  Ac  It.  U.  Co.  8  Lane.  261. 
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Srimary  evidence,*  and  is  prima  facie^  but  not    condnsiTo,  evi- 
ence  of  the  jurifidictional  facts  recited  in  it.' 

13.  — en  execution  sale^] — Title  is  to  be  proved  by  the  sheriff's 
certificate  and  deed,*  the  judgment  or  decree,'  or  a  duly  authenti- 
cated copy,*  or,  in  case  of  a  justice's  iudgment  docketed,  the 
transcript  with  proof  of  its  entry/  and  the  execution.*  Contents 
of  a  lost  execution  may  be  proved  by  secondary  evidence, — and  for 
this  purpose  the  deceasea  attorney's  register  is  competent,  after 
issue  to  the  sheriff  has  been  shown.*  These  documents  are  prima 
facie  sufficient  as  against  the  debtor,  if  he  is  also  shown  to  have 
been  in  possession.^  But  as  against  others  in  possession,  plaintiff 
must  show  that  some  title  or  interest  was  in  the  judgment  debtor.*^ 
Authority  of  a  general  deputy  to  execute  a  deed  m  the  sheriff's 
name  is  presumed.^  A  sheriff's  deed  is  supported  by  a  presump- 
tion that  the  officer  performed  his  duty,"  and  that  the  acts  recited, 
though  stated  very  generally,  were  done  in  a  manner  conformable 
to  the  statute ;"  and  the  granting  part  is  not  to  be  varied,"  except 
by  evidence  legitimate  by  way  of  explanation,  or  making  a  case 
for  equitable  reformation."    The  sheriff's  certificate  of  sSe,  or  a 


1  See  Jacluon  y.  Daley,  6  Wend.  526.  The  book  of  a  school  commlssioiier  (siDoa 
deceased)  preseryed  in  the  county  archiyes,  and  containing  a  record  of  hia  proceed- 
ing^ in  selling  lands  reseryed  for  school  purposes,  and  a  list  of  such  lanJs  n:ade  by 
one  (since  deceased)  acting  under  his  direction,  is  competent^  both  as  a  public  record 
and  as  entries  of  a  deceased  person  in  course  of  official  duty,  to  prove  what  lands  were 
reserved  for  sciiodlpurpost^s,  and  therefore  could  be  conveyed  by  the  State.  Hed- 
rick  y.  1  lujf lies,  1 5  Wall  1 28, 1 27.  The  secondary  evidence  of  the  cont  ents  of  a  record 
neeil  not  be  n  strict  copy.  A  menaorandum  or  selection  of  extracts,  if  embodyinic 
correctly  what  is  material,  is  cotupetent,  especially  where  it  was  contemporaneous 
witii  the  record.    Id. 

*  Adams  y.  Sarato^  h  Washington  R.  R.  Co.  10  N.  T.  828,  reVg  11  Barb.  414. 
As  to  the  presumptions  indulged  in  support  of  the  record  in  other  respects,  bee  Denuin^ 
y.  Smith.  8  Johns.  Ch.  832;  Wood  y.  Chapin,  18  N.  Y.  609;  Cleveland  y.  Boerum,  27 
Barb.  262,  affi'g  28  Id  201,  8  Abb.  Pr.  294,  and  pp.  544-8  of  ibis  vol. 

'  These  rules  are  much  varied  by  tiie  statutes  in  some  of  the  States. 
^  Clute  y.  Emmerick,  12  Hun,  604.    Recitals  in  the  deed  to  an  assignee  of  the 
certificate  are  sufficient  evidence  of  the  assignment.    Rorer  Jud.  S.  402,  g  1077. 

*  Wilson  y.  Conine,  2  Johns.  280;  Ins.  Co.  y.  Halleck,  6  Wall.  666. 

*  Jackson  y.  Ha>brouck,  12  Johns.  213;  Townshend  y.  Wesson,  4  Duer.  842. 
See  p.  686  of  tliis  vol. 

'  Walworth,  Ch.,  Tuttle  y.  Jackson,  6  Wend.  218,  222;  Arnold  y.  Gorr,  1  Rawle, 
228;  Dickinson  v.  Smith,  26  Barb.  102. 

«  Labattio  y.  Baggs,  65  Ga.  672.  Lack  of  seal  (Ins.  Co.  v.  Halleck,  6  Wall.  666, 
668)  may  be  cured  by  amendment.    McGoon  y.  Scales,  9  Wall.  28,31. 

*  Leland  y.  Cameron,  81  N.  T.  116. 

»«  Kellogg  v.  Kellogg,  6  Barb.  116;  Tuttle  y.  Jackson,  6  Wend.  218,  223.  And 
in  some  cases  conclusive,  Dickinson  v.  Smith,  26  Barb.  102,  and  cases  ciied. 

»  Tyl.  Ej.  177.  680. 

"  Jackson  v.  Dayis,  18  Johns.  7. 

"  Wood  y.  Morehouse,  46  N.  T.  868,  affi*g  1  Lane.  406;  Jackson  v.  Shaffer,  11 
Johns.  618. 

i«  Lelaod  y.  Cameron,  81  N.  Y.  116;  McGoon  y.  Scales,  0  Wall.  28,  80.  Coifr 
pare,  to  the  contrary.  Walker  y.  Moore,  2  Dill.  C.  Ct.  266. 

1*  Jackson  y.  Roberts,  11  Wend.  422.  As  to  the  recitals,  compare  Phillipe  T. 
Bhiffer,  14  Abb.  Pr.  N.  S.  101. 

1*  Bartlett  y.  Judd,  21  N.  T.  200,  affi'g  28  Barb.  262. 
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certified  copy,  is  by  the  statute  *  presumptive  evidence  of  the  facts 
required  to  be  stated  therein,*  and  plaintiff  should  be  prepared  to 
prove  such  a  certificate.'  Betum  of  the  ezecation  sale  is  not 
necessary  unless  made  so  by  statute.^ 

The  deed  may  be  defeated  by  oral  evidence  that  the  judg- 
ment had  been  paid ; '  but  the  declarations  of  the  sheriff,  though 
he  be  deceased,  are  not  competent  for  this  purpose,*  unless  part 
of  the  res  gestcB.    A  certificate  of  redemption  duly  made  ib  prima 
fade  evidence.' 

14.  —  on  Burrogate^B  sale."] — By  the  recent  statute  in  New 
York,'  as  well  as  by  the  weight  of  opinion  in  modem  decisions, 
independent  of  such  special  statutes,  if  jurisdiction  appear  (and 
this  iBj  prima  facie,  shown  by  recitals  in  the  record  according  to 
principles  already  stated),*  the  burden  now  lies  on  the  party 
claiming  in  opposition  to  a  sale  under  a  surrogate's  order,  to  show  a 
defect  m  the  proceeding,  such  as  would  impeach  the  judgment 
of  a  court  of  general  jurisdiction.  The  lapse  of  sufiicient  time 
(twenty  or  thirty  years)  raises  a  conclusive  presumption  that  the 
proceedings  to  sustain  the  order  for  sale  and  the  deed,  were  regu- 

15.  —  on  tax  sale.'] — Unless  otherwise  provided  by  statute,  the 
claimant  must  prove  strictly  every  substantial  requisite  to  a  valid 
tax  and  sale  under  it.^^  He  must  show  affirmatively  step  by  step 
that  every  thing  has  been  done  which  the  statute  made  essential ;" 
unless  he  had  actual  possession,  and  is  suing  a  mere  trespasser,^  or 
is  relying  on  the  title  only  as  a  claim  characterizing  his  adverse  pos- 
session.^^ The  recitals  in  a  tax  deed  are  not,  against  the  owner,  even 
prima  fade  evidence."    Lapse  of  time,  however,  excuses  inability 

1  2  N.  T.  R.  S.  p.  370,  ^  §  4S,  44;  1  L.  1867,.p.  93.  a  60,  §  2. 

*  Anderson  y.  James,  4  Robt.  86. 

<  Clate  V.  Emmerick*  12  Hun,  S04.     (^mtra,  Tyl  Ej.  520. 
«  Wheaton  ▼.  »exton,  4  Wheat  508.    Compare  Willcox  t.  Emerson,  10  R.  I.  270, 
1.  a  14  Am.  R.  6S8. 

•  Jackson  t.  Cadwell,  I  Cow.  622;  Stafford  r.  Williams,  12  Barb.  240. 

•  Woodgate  ▼.  Fleet,  11  Al)b.  Pr.  N.  S.  41,  s.  c.  44  N.  Y.  1. 

^  People  ex  ret.  Chase  v.  Rathbun,  16  N.  T.  528,  affi'g  Griffin  y.  Chase,  23  Barb. 
278;  and  see  Livingston  y.  Arnoux,  66  N.  T.  607,  affi'g  16  Abb.  Fr.  N.  S.  158 ;  Rice 
Y.  Davis.  7  Lans.  898. 

■  N.  Y.  L.  1860,  p.  117,  c.  82;  L.  1869,  p.  476.  c.  260;  L.  1872,  p.  229,  c.  92;  L. 
1878,  p.  139,  c.  129 ;  Forbes  v.  Halsey,  26  N.  Y.  53. 

*  P.  644,  Ac,  of  this  vol.  Comstock  y.  Crawford,  8  Wall.  396.  A  petition  con- 
forroinir  to  the  statute  is  sufficient  (Florentine  y.  Barton,  2  Wall.  210.  216),  with  proof 
of  publication,  where  publication  is  required  (McNitt  y.  Turner,  16  Wall.  362,  366). 
Where  the  statute  does  not  require  notice,  the  record  need  not  show  that  notice  was 
giyen  (Florentine  y.  Barton  [oboYe]).  Neither  tlie  evidenoe  nor  the  fincUng  of 
necessary  facts  need  appear,  if  the  statute  does  not  require  It  (Cornett  y.  WiUiams, 
20  Id.  226,  250). 

*<^  1  OreenL  Ev.  13th  ed.  26,  §  20;  Florentine  y.  Barton  (above). 

>*  Williams  v.  Peyton,  4  Wheat  77 ;  Little  v.  Hemdon,  10  Wall  26,  81. 

"  Blackw.  76. 

"  Thompson  v.  Bmrhans,  61  N.  Y.  59,  rev'g  61  Barb.  260. 

"  Id.;  Pillow  V.  Roberts,  18  How.  U.  8.  472, 

>•  Blackw.  73 ;  Tyl.  Ej,  586. 
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to  produce  full  evidence  of  minute  details ;  ^  but  a  presumption  of 
regularity  cannot  serve  in  lieu  of  producing  the  record  if  it  can 
be  produced,  nor  serve  to  show  that  there  was  a  proper  record 
where  it  appears  that  none  can  be  found.'  The  ofhcial  assess- 
ment made  and  kept  pursuant  to  law  is  admissible,  on  production, 
with  evidence  that  it  comes  from  the  proper  official  custody, 
and  the  oath  of  the  maker  or  custodian  is  not  necessary.'  The 
final  assessment  roll  is  equally  competent.^  If  the  designation  of 
land  is  sufiicient  under  the  statute,  the  testimony  of  the  assessor 
is  competent  to  identify  the  property.*  If  the  statute  •  makes  the 
AeQ&  prima  facie  evidence,  it  merely  shifts  the  burden  of  proof  ;^ 
and  whether  it  declare  the  deed  to  h^  prima  facie  or  conclusive  • 
evidence,  the  courts  do  not  give  it  this  effect  any  further  than 
expressly  required,  and  will  not  extend  the  presumption  to  pre- 
vious •  or  suDseqnent  ^^  proceedings.  If  the  statute  does  not  de- 
clare that  the  deed  shall  be  prima  facie  evidence,  the  burden  is 
on  one  claiming  under  the  aeed  to  prove  compliance  with  the 
law ;  and  the  general  presumption  of  official  regularity  cannot 
avail  to  supply  the  want  of  such  evidence,  as  to  matters  which 
should  be  of  record,  even  after  the  lapse  of  more  than  thirty 
years.^*  Steps  which  the  law  makes  prerequisites  of  sale,  if  not 
recited  in  the  deed,  should  be  proved  aliunde  in  order  to  sustain 
the  deed,  although  the  law  does  not  require  them  to  be  recited.^* 
Where  the  statute  is  prohibitory  in  respect  to  conditions  of  power 
to  act,  recitals  showing  a  departure  from  tiie  statute  cannot  be 
helped  by  the  presumption  of  regularity.^  The  presumption  is 
indulged  to  supply  the  place  of  that  which  is  not  apparent,  not  to 
give  a  new  character  to  that  which  is  seen  to  be  defective. 

Payment  of  the  tax  may  be  proved  by  oral  evidence  as  well 


1  stead  ▼.  Course,  4  Cranch,  408 ;  Hilton  y.  Bender,  69  N.  Y.  75, 82. 

*  Blackw.  58S ;  Hilton  y.  Bender  (above). 

»  1  Wiiart.  Ev.  §  689.  Or  a  certified  copy.  Wing  t.  Hall,  47  Vt  182.  The  pro- 
dactioD  of  what  purport  to  be  assesement  rolls,  without  proof  of  their  authenticity  or 
the  genuineness  of  tne  assessors'  signatures,  is  not  sufficient  eyidenoe  that  the  taxes 
therein  mentioned  were  duly  imposed.    Stevens  y.  Palmer,  10  Bosw.  60. 

^  Konkendorf  y.  Taylor's  Lessee,  4  Pet.  849. 

*  Russel  y.  Wemtz,  24  Penn.  St.  887,  846. 

*  The  statutory  presumption  may  depend  on  the  statute  in  force  at  the  time  of  the 
trial.    Hickox  y.  Tallman,  88  Barb.  608. 

^  Williams  y.  Kirtland,  18  WalL  806;  Johnson  y.  Elwood,  68  N.  T.  481 :  modi- 
fied on  another  point,  in  66  Id.  614. 

^  Whether  a  statute  declaring  it  conclusiye  is  constitutional,  see  McCready  y. 
Sexton,  29  Iowa,  863,  8.  o.  4  Am.lR.  214;  Blackw.  80,  and  cas.  cit 

>  lieekman  y.  Biffbam,  6  N.  Y.  866;  Whitney  y.  Thomas,  28  N.  Y.  281 ;  Bath- 
bone  y.  Hooney.  68  N.  Y.  468. 

>o  Westbrook  y.  Willey,  47  N.  Y.  467 ;  McCready  y.  Sexton,  29  Iowa,  866,  a.  c,  4 
Am.  R.  214. 

»  Hilton  y.  Bender,  69  N.  Y.  76,77,  rey'g  2  Hun,  1,  s.  o.  4  Supm.  a.  (T.  AC.)  270. 

>•  Brown  y.  Goodwin,  1  Abb.  New  Cas.  452. 

"  French  y.  Edwards,  1 8  Wall.  606,  614 ;  and  compare  Walker  y.  Moore,  2  DilL  C. 
Ct  266;  Leland  y.  Cameron,  81  N.  Y.  116. 
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as  by  the  receipt  or  books  of  the  collector.^  The  word  ^^paid^^ 
on  a  collector's  book,  opposite  a  tax  upon  land,  is  not  evidence 
that  the  taxes  were  paid  bj  the  person  in  whose  name  the  land 
is  assessed.' 

16.  Oranior^a  titled] — Plaintiff,  relying  on  a  conveyance  to 
him  from  a  grantor  other  than  the  State,  most  show  that  his 
grantor  had  either  title,  or  possession  claiming  title.'  If  the 
conveyance  was  from  one  in  peaceable  possession  claiming  title 
at  the  time  it  was  executed,  this  is  sufficient.  If  from  one  out  of 
possession, — ^as  in  case  of  wild  lands, — plaintiff  must  show  a 
grant  from  the  original  source  of  title,  and  a  regular  deduction 
therefrom.^  Length  of  possession  is  not  essential,  unless  it  is 
relied  on  as  adverse  possession,  and  in  that  case,  if  sutliciently 
long  continued,  the  validity  of  the  deed  is  not  epsential.*  The 
capacity  of  the  grantor  to  acquire*  and  convey,'  may  be  pre- 
sumed in  the  absence  of  evidence  tending  to  the  contrary.  In  the 
absence  of  evidence  to  the  contrary,  there  is  a  presumption  that 
the  grantee  took  according  to  the  true  title  of  the  grantor,  and  with 
knowledge  of  it.®  Title  shown  once  to  have  existed,  is  presumed 
to  continue,*  and  he  who  relies  upon  a  disseizin  must  prove  it.^® 
Every  presumption  is  in  favor  of  possession  in  subordination  to 
the  title  of  the  true  owner."  \  In  proving  an  exchange,  possession 
of  the  parcel  given  in  exchange  is  relevant.^ 

17.  Slate  granf] — A  patent  can  be  proved  by  a  constat^  or  an 
exemplification  of  record,^  without  producing  the  patent  itself.** 
A  patent  is  presumptive  evidence  of  its  own  regularity  and  valid- 
ity," and  at  common  law  conclusive,  except  as  against  evidence 
showing  it  to  be  absolutely  void.  Evidence,  oral  or  written,  which 
shows  a  want  of  power  in  ofScers  who  issue  a  patent,  is  admis- 
sible, even  in  an  action  at  law,  to  defeat  a  title  set  up  under  it.^ 


•  Adams  y.  Beale,  19  Iowa,  61. 

•  Irwin  y.  Miller,  23  IH.  401. 

»  Dominy  v.  Miller,  88  Barb.  88ft;  s.  p.  Stevens  v.  Haoser,  89  N.  Y.  802;  and 
Bee  Smith  v.  Lawrence,  12  Mich.  481.  CtUra,  Chamberlain  y.  Bradley,  101  Mass. 
188,  8.  o.  8  Am.  R.  831 ;  Bolster  t.  Cushman,  84  Me.  428 ;  and  lee  McNitt  y.  Torner, 
16  Wall.  852. 

•  Tyl.  Ej.  641. 

»  Stark  y.  Starr.  1  Sawy.  15. 

•  Yates  y.  Van  De  Bt»gert.  66  N.  Y.  626. 
f  Battin  y.  Bigelow,  Pet.  C.  Ct  462. 

»  Smith  y.  Townsend,  25  N.  Y.  479. 

•  Thomas  y.  Hatch.  8  Samn.  170. 

"  Steyens  y.  Hauser,  89  N.  Y.  802,  rev'g  1  Roht.  60. 

"  Jackson  y.  Sharp,  9  Johns.  168;  Jackson  y.  Waters,  12  Id.  865;  Jackson  v. 
Thomas,  16  Id.  293. 

»  Moss  V.  Colyer,  64  Penn.  St.  414,  e.  o.  8  Am,  H.  601. 

1'  McKineroD  y.  Bliss.  81  Barb.  180,  affi'd,  on  other  grounds,  as  McKinnon  y.  Bliss, 
21  N.  Y.  206;  and  see  McOarrahan  y.  Mining  Com^iany,  96  U.  S.  (6  Otto),  816. 

"  Paterson  y.  Winn,  6  PeK  233. 

«*  Jackson  y.  Marsh,  6  Cow.  281 ;  People  y.  Manran,  6  Den.  889;  United  States  y. 
Stone.  2  Wall.  625, 585. 

>•  Sherman  y.  Bnick,  93  U.  S.  (8  Otto),  209. 

45 


706  ACTIONS  AFFECTING  REAL  PROPERTT. 

• 

The  dne  performance  of  ofBcial  acts  may  be  presumed  in  support 
of  its  validity.*  The  rules  usual  for  presuming  a  lost  grant  do 
not  avail  to  the  same  extent,  to  prove  a  grant  by  the  government.' 

18.  Landlord  and  tenant^ — In  ejectment  between  landlord 
and  tenant,  the  lease  should  be  proved,'  and  it  is  sufficient  evi- 
dence of  plaintiffs  title.*  The  landlord's  execution  of  the  lease, 
even  where  he  sues  to  rescind  it  as  void,  is  competent  in  evidence 
as  an  act  of  ownership,  and  \%  prima  facie  evidence  of  title,  even 
though  defendants  are  only  connected  with  it  by  evidence  that 
they  are  in  possession  of  the  demised  premises.'  It  is  for  them  to 
show  that  their  possession  is  referable  to  some  other  title.'  Notice 
to  quit  is  not  necessary  under  a  demise  for  a  term  to  expire  at  a 
time  certain.' 

Where  a  tenancy  expired  by  notice  to  quit,  the  service  of 
the  notice  may  be  proved  by  the  testimony  of  the  person  making 
it,  or  of  any  eye  witness,'  or  by  memorandum  or  entry  made 
contemporaneously  in  the  ordinary  course  of  duty  by  the  person 
who  made  the  service,  he  being  since  deceased.'  The  authority 
of  an  agent  giving  the  notice  may  be  proved  as  in  other  cases  of 
agency,  except  that  a  subsequent  ratification  will  not  enure  to 
bmd  the  tenant  by  a  notice  not  authorized  when  given.^'  The 
contents  of  the  notice  may  be  proved  by  producing  a  duplicate 
original,"  or  if  that  cannot  be  done,  by  oral  evidence,  without 
having  given  defendant  notice  to  produce  the  original.^  The  fact 
that  tne  period  contemplated  by  the  notice  had  expired  when  the 
action  was  brought,  may  be  shown  presumptively  by  the  admis- 
sion of  the  tenant ;  and  this  is  conclusive  if  express  and  acted  on.^ 
The  refusal  of  the  tenant  to  admit  the  tenancy  may  be  proved  in 
lieu  of  a  notice  to  quit.^* 

1  Jackson  y.  Cole.  4  Cow.  687;  Cofield  v.  McClellaDd,  16  Wall  831, 835 ;  Carpen. 
tor  Y.  Rannels,  19  Id.  188, 146 ;  but  compare  U.  B.  v.  Jonas,  19  Wall.  698,  604. 
<  Oaksmith'a  Lesaee  v.  Johnston,  92  U.  S.  ^2  Otto),  843,  846. 

*  PreenmptioDS  arising  from  the  lapse  of  time  will  aid  rlefects  in  the  proof  of  the 
lease.  Bogardns  y.  Trinuy  Church,  4  Sandf.  Ch.  683 ;  Carver  y.  Jackson,  4  Pet.  1.  If 
tiie  demise  was  oral,  it  may  be  proYed  by  any  person  present  at  the  maldng  of  it,  or 
by  circumstances,  such  as  the  payment  of  rent.  Tyl.  £j.  65*  >.  An  agreement  for  a 
lease  is  not  enough  without  proof  <>f  rent  paid,  if  the  tenant  claims  to  hold  adYorsely. 
Jackson  y.  Cooly,  2  Johns.  Cas.  223. 

*  Stott  V.  Rutherford,  92  U.  S.  (2  Otto).  107.     See  p.  623,  Ac.  of  this  voL 

*  Magdfilen  Hospital  y.  Enotts,  86  Weekly  R.  640. 
«  Id.     Cfmira,  Caldwell  y.  Center,  80  CaL  689. 

'  Tvl.  Ej.  207;  Gregg  y.  Von  Phul,  1  Wall.  274.  flee,  also,  Limed  v.  Hudson, 
60  N.  T.  102 ;  Smith  y.  Littlefield,  61  N.  T.  689 ;  People  tx  reL  Aldhouse  v.  Goelct, 
14  Abb.  Pr.  N.  8.  130,  a.a  64  Barb.  476. 

8  Tyl  ly.  661. 

*  Doe  d.  Patteshall  y.  Turford,  11  Mees.  A  W.  773;  and  see  Lelaod  y.  Cameron, 
81N.  Y.  116. 

»o  See  Tyl.  Kj.  662. 
"  Tory  Y.  Orchard,  2  Boa.  A  P.  41. 
"  Fnlkncr  v.  Boers,  2  Doug.  (Mich.)  117. 

1*  Tyl.  Fj.  662,  and  cases  cited ;   p.  627  of  tlda  Tol.     For  mode  of  proYing  com* 
mencemont  of  action,  see  p.  688  of  toia  yoL 
»*  Tyl.  ^.  653. 


EJ£GTM£an*.  707 

19.  Martffaa<>r  and  mortgagee}'] — The  mortgage  is  sufficient 
evidence  of  titfe  i^  a^nst  the  mortgagee.  If  overdue,  default 
and  forfeiture  may  be  presumed.  As  against  third  persons, 
plaintiff  must  also  show  tlieir  tenancy,  and  either  that  it  has  been 
determined  or  that  it  is  subject  to  the  mortgage.' 

20.  Vendor  and  purchaser.'] — A  vendor  suing  for  possession, 
after  default  on  the  part  of  the  purchaser,  should  prove  the  con- 
tract,' and  default,  and  that  defendant  was  in  possession  at  the 
commencement  of  the  action.  This  is  sufficient  ^  The  contract 
is  conclusive  evidence  of  plaintiff's  title.*  Notice  to  quit  is  not 
necessary  if  defendant  is  put  in  the  wrong  by  evidence  of  breach, 
making  his  possession  tortious.* 

21.  Entry.'] — The  New  York  statute'  dispenses  with  proof  of 
actual  entry  in  all  cases.* 

22.  Title  hy  descent  or  devise.'] — The  modes  of  proof  have 
already  been  stated.*  More  strict  proof  of  death  is  required,  to 
establish  title  in  ejectment,  than  where  the  question  arises  inci- 
dentally and  collaterally.^ 

23.  J)oii>er,] — In  those  States  where  dower  may  bo  recovered 
by  ejectment,  the  ordinary  rules  of  the  action  apply.^  The  mar- 
riage may  be  proved  by  indirect  evidence.  Evidence  of  the  hus- 
band^s  seizin,  which  would  be  sufficient  to  authorize  a  recovery  by 
the  heir,  is  enough.^  Proof  of  actual  possession  in  the  husband  or 
his  tenant  is  presumptive  evidence  of  seizin."  A  purchaser 
from  the  husband  is  not  estopped  from  denying  that  he  had  an 


^  By  Btatate,  in  New  York,  the  mort^gee  cannot  bring  ejectment  (2  N.  T.  R.  S. 
812,  §  67),  and  his  remedy  against  the  mortgagor  is  by  action  to  redeem.  Hubb^l 
T.  Monleon,  63  N.  Y.  226. 

«  Tyl.  Ej.  643-9. 

'  See  p.  604,  <bc.  of  this  vol. 

^  Tyl.  Ej.  658 ;  Frisbie  ▼.  Price,  27  CaL  268. 

*  Jackson  y.  Ayre^i,  14  Johos.  224 ;  Jackson  v.  Britton,  4  Weod.  607.  Upon  prin- 
ciples already  stated  respecting  tenant's  estoppel.    See  p.  628  of  this  voL 

*  Grejrg  V.  Von  Phul,  1  Wall  274 ;  Tyl.  Ej.  668. 
'  2  N.  Y.  R.  8.  806.  §  26. 

*  Lawrence  ▼.  Williams,  1  Dner,  685.  So,  also,  in  England.  Dampor's  Caso,  1 
Smith's  L.  Cas.  93,  108.  To  prove  a  legal  entry  in  avoidance  of  an  estaie,  there 
must  be  an  intent  to  entrr  for  the  purpose  of  taking  actual  or  constructive  possession, 
not  merely  to  make  a  demand  or  for  other  purpose.  If  the  lessor  making  the  entry 
declar'^s  that  he  comes  f  t  a  different  purpose,  he  cannot  subsequently  sustain  it  by 
proving  a  purpose  to  take  possession  for  the  forfeiture.  Dumpor's  Case,  1  Smith's 
L.  Cas.  03,  107.  Where  a  party  has  a  legal  right  to  enter  in  one  character,  or  under 
one  title,  the  law  presumes  that  his  entry  was  in  that  character,  and  under  that  title, 
and  not  as  a  trespasser.    Benson  v.  Bolles,  8  Wend.  175. 

»  Chapter  V  of  this  voL 

*»  Carroll  v.  Carroll,  60  N.  Y.  121,  126,  pev'g  2  Hun,  609;  6  Supm.  Ct  (T.  A  C.) 
294;  16  Abb.  Pr.  N.  S.  239. 

"  Tyl.  Ej.  172. 

"  Jackson  y.  Waltermire,  6  Cow.  299 ;  Carpenter  v.  Weeks,  2  Hill,  841.  A  deed 
and  mortgage,  differently  dated,  may  be  shown  by  parol  to  have  been  simultaneooaly 
delivered,  so  as  to  disprove  continuing  seizin.    Mayberry  y.  Brien,  16  Petw  21. 

"  Carpenter  v.  Weeks,  2  HUl,  841. 
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absolute  estate.^  Evidence  of  the  husband's  declarations  and  ad- 
missions are  competent  against  the  widow,  equally  as  against  the 
heir." 

A  variance  in  respect  to  the  extent  of  the  premises,*  or  the 
chara<5ter  of  the  tenure,*  may  be  cured  by  amendment.  Ad- 
measurement shown  by  a  regular  record  is  presumed,  in  the  ab- 
sence of  evidence,  to  have  been  made  on  the  widow's  application 
and  with  her  assent.*  It  is  conclusive  as  to  the  location  and  ex- 
tent,* but  is  not  evidence  of  title.*^ 

24.  Curtesy.'] — In  gjeneral,  evidence  of  actual  seizin  is  neces- 
sary.* Under  the  married  women's  act,  curtesy  may  be  defeated 
by  evidence  that  the  wife  devised  or  conveyed.*  A  tenant  by 
the  curtesy,  holding  possession,  is  presumed  to  hold  as  such  tenant, 
and  not  adversely,  though  he  have  a  void  deed  of  the  f  ee.^* 

25.  Title  under  ancient  in^trumenf] — An  ancient  deed  or 
will,  or  other  instrument  of  title,*^  may  be  admitted  in  evidence 
without  direct  proof  of  execution,^  when  shown  to  have  come  from 
proper  custody,  and  appearing  to  be  of  the  age  of  at  least  thirty 
years,^  if  either  a  correspondmg  possession  under  it  **  for  at  least 
thirty  years  "^  is  shown,  or  if  sucn  account  of  it  be  given  as  may 
reasonably  be  expected  under  all  the  circumstances  of  the  case, 
and  as  anords  a  presumption  that  it  is  genuine. 

There  must  always  be  possession  or  other  corroborating  proofs.** 

>  Cooper  V.  'Whitney,  8  Hill,  96 ;  Foster  v.  Dwinel,  1  Am.  L.  Reg.  N.  S.  604,  and 
note  of  Redfield,  J.  Unless,  perhaps,  when  he  deriTes  all  his  title  by  that  deed. 
McLeery  ▼.  McLeery,  6  Me.  172,  s.  c.  20  Am.  R.  688,  686,  and  cases  cited. 

"Van  Duyne  ▼.  Thayre,  14  Wend.  288;  Keator  ▼.  Dimmlck,  46  Barb.  168. 
Contra^  Derush  v.  Brown,  8  Ohio,  418. 

»  Bear  V.  Snyrler,  11  Wend.  692. 

*  Borst  ▼.  Griffin,  9  Wend.  807. 

»  Tilson  y.  Thompson,  10  Pick.  889. 

*  Jackson  ▼.  Hlxon,  17  Johns.  128;  Jackson  y.  Chnrchlll,  7  Cow.  287. 

^  Jackson  y.  Raniiall,  6  Cow.  168;  Jackson  y.  De  Witt.  6  Id.  816.  At  least  not 
conclQJilve.  Parka  v.  Hardey,  4  Bradf.  16;  Wood  y.  Seely,  82  N.Y.  106.  As  to 
compntin?  a  g^oss  L-nm  in  Hen.  compare  the  statute,  2  N.  Y.  L.  1870,  p.  1722,  c.  717, 
g  6  (2  R.  S.  6  ed.  1124),  with  note  to  paragraph  46. 

*  Fcrtrnson  y.  Tweedy,  48  N.  Y.  648.  affi*g  66  Barb.  168  ;  or  at  least  eyidence  ex- 
eluding  the  Idea  of  actual  seUin  in  a  stranger.  2  Abb.  N.  Y.  Dig.  new  ed.  498. 
Compare  Young  y.  Langbein,  7  Ilun,  151. 

*  Lanslnv  y.  Gullck,  26  How.  Pr.  260,  and  cases  cited ;  Matter  of  Winne,  2  Lana. 
21,  rcT'g  1  Lans.  608. 

»o  Corwin  y.  Corwln,  6  N.  Y.  842,  rey*g  9  Barb.  219. 

'^  Otherwise  of  an  ancient  account  adduced  in  support  of  title,  though  found  with 
the  title  deeds.  Jackson  y.  Murray,  Anth.  N.  P.  148.  Compare  Roe  y.  Rawlings,  7 
East,  279. 

1^  For  the  ffenernl  rule,  see  Enders  y.  Stembergh,  2  Abb.  Ct.  App.  Dec.  81. 

^'  The  handwriting  of  signatures  to  unauthorized  indorsements  or  certificates  may 
be  prnycd,  for  the  purpose  of  showing  the  antiquity.  Jackson  y.  Laroway,  8  Johna. 
Cas.  288. 

»*  Crowder  y.  Hopkins,  10  Paige,  188.  , 

1^  Staring  t.  Bo  wen.  6  Barb.  109.  Lesa  is  not  enough  (Jackson  y.  Blanshan,  8 
Johns.  292).  unless  there  be  the  aid  af  some  evidence  of  execution.  Jackson  y.  Lq- 
quere.  6  Cow.  221. 

>•  Wilson  y.  Betts,  4  Den.  201 ;  s.  p.  a^rk  y.  Owens,  18  N.  Y.  484 ;  Ridgeley  t. 
Johnson,  11  Barb.  627. 
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Where  these  are  shown,  the  fact  that  an  attesting  witness  is  lir* 
ing,  within  the  jurisdiction,  does  not  make  it  essential  to  prodace 
him.*    The  presumption  maj  be  rebutted.* 

Evidence  of  handwriting  is  admissible  in  aid  of  the  presump- 
tion ;  and,  in  qualification  of  the  general  rule  already  stated,'  it  is 
to  be  observea  that  where,  from  the  antiquity  of  tne  writing,  it 
is  impossible  for  any  living  witness  to  swear  that  he  ever  saw  the 
party  write,  comparison  is  allowed,  from  necessity,  with  documents 
Known  to  be  in  his  handwriting,  though  not  otherwise  in  evi- 
dence.* 

26.  LoBt  instrumenty  and  secondary  evidenced] — ^Notice  to  a 
party  to  the  action  to  produce  an  instrument,  is  regular  though 
the  instrument  be  in  possession  of  his  grantor ;  and  plaintiff  need 
not  call  such  grantor  as  a  witness.'  A  deed  produced,  by  a  party 
to  it  and  to  the  action,  pursuant  to  notice  to  produce,  may  be 
read  in  evidence  without  proof  of  its  execution,  unless  there  is 
evidence  impeaching  it.*  Secondary  evidence  may  be  given  of  a 
document,  lost  or  destroyed  without  the  fault  of  the  party  offer- 
ing it,  although  such  document  be  one  which,  by  reason  of  age, 
proved  itself  without  ordinary  proof  of  execution.  In  such  a 
case  the  same  principle  of  necessity  which  admits  secondary  evi- 
dence of  its  contents,  allows  proo^  by  testimony,  of  its  general 
appearance  and  of  its  marks  of  antiquity.^  Parol  evidence  of  the 
contents  of  a  lost  deed  should  show  substantially  all  the  contents. 
A  small  portion  is  not  enough ;  •  but  evidence  is  sufficient  which 
enables  the  court  to  approximate  to  the  date,  and  to  determine 
the  character,  the  parties,  and  the  premises  conveyed.* 

27.  Presumed  grant,"] — The  cases  in  which  a  grant  is  pre- 
sumed are  chiefly  of  three  classes. 

1.  Where  one  has  been  in  possession  under  claim  of  ri^ht  for 
a  great  lapse  of  time  (the  period  fixed  by  the  statute  of  limita- 
tions is  usually  followed  ^*),  sufficient  to  justify  an  inference  of 
rightful  enjoyment,  a  grant  may  be  presumed  for  the  sake  of 
quieting  his  title  and  possession,  unless  the  circumstances  are 
equally  consistent  with  the  idea  that  he  had  none.^    This  pre- 


I  J&ek80ii  T.  Christman,  4  Wend.  2*1*1, 

«  Wilson  V.  Betts  (above);  Meegan  y.  Boyle,  19  How.  U.  S,  180. 

*  Pp.  898-8  of  this  vol 

^•Sirotlier  v.  Lucis,  6  Pet.  763 ;  Jackson  t.  Brooka,  8  Wend.  426 ;  West  v.  State, 
22  N.  J.  L.  (2  Zab.)  212,  241 ;  Sireigart  ▼.  Richards,  8  Penn.  St.  486. 
'  Jackson  ▼.  Llvln^t»ton,  7  Wrad.  186;  Corbln  v.  Jackdon,  14  Id.  619. 

*  BettsY.  Badger,  12  Johns.  228 ;  McGregor  v.  Wait,  10  Grny  (Ma«5i.),  72. 
'  Enders  v.  Sternbergh,  2  Abb.  Ct  App.  Dec  31,  rev*g  62  B  irb.  222. 

'  So  held  in  trespass.    Edwards  v.  Noyes,  65  N.  Y.  120;  and  see  Metcalf  v.  Van 
Benthnyseo,  8  N.  Y.  424. 

*  Kent  Y.  Ilarcourt,  83  Barb.  491. 

"Ricard  y.  Williams,  7  Wheat  69;  Flora  y.  Carbean,  88  N.  Y.  111.  Compare 
Barcliy  v.  Howell,  6  Pet  498;  Mitchel  y.  Uni  ed  State.**,  9  Pet  711,  760. 

»»  Ricard  y.  Williams,  7  Whea\  69,  109;  Schaubcr  v.  Jackson,  2  Wend,  14; 
Fbra  y.  Carbean,  8S  N.  Y.  HI. 
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Bnmption  is  aided  by  eyidence  that  he  had  a  right  to  it  grants 
To  raise  this  presumption,  some  evidence  must  be  given  tending 
to  show  title  good  in  substance  (though  wanting  some  essentid 
matter  to  make  it  formally  complete^,  and  a  possession  consistent 
with  the  grant  to  be  presumed.*  But  very  slight  circumstances 
will  authorize  the  inference  after  a  great  lapse  of  time.* 

2.  Where  those  claiming  title  show  themselves  to  have  been 
entitled  to  a  conveyance  from  trustees  in  conformity  to  the  trust, 
or  from  others  in  pursuance  of  a  contract,  a  grant  may  be  con- 
clusively presumed  against  a  person  in  possession  without  right.* 

8.  Where  defendant  not  claiming  title  but  Only  possession, 
gives  evidence  tending  to  raise  an  inference  that  plaintiff,  or 
those  under  whom  he  claims  had  divested  themselves  of  title  by 
a  conveyance  to  some  third  person,  the  jury  may  infer  a  grant  ;* 
but  the  law  does  not  presume  it.* 

28.  Deed  void  for  adverse  j>o88iss8ion.'\ — Showing  possession  in 
a  third  person  is  not  enough ;  it  must  be  shown  to  oe  adverse,* 
and  under  the  claim  of  some  specific  title '  asserted  in  good  faith.* 
The  adverse  possession  must  be  clearly  and  positively  proved.* 
If  the  deed  is  shown  to  have  been  made  by  the  true  owner,  everjr 
presumption  is  in  favor  of  a  possession  in  subordination  to  his 
title.** 

29.  Impeaching  on  equitable  ffrounds,"] — ^TJnder  flie  new  pro- 
cedure a  deed,  or  other  muniment  of  title,  may  be  impeached  on 
equitable  grounds.**  A  party  who  has  read  the  instrument  in 
evidence,  for  the  purpose  of  showing  the  nature  of  hia  adversary's 
claim,  is  not  thereby  precluded  from  impeaching  the  instrument.^ 

80.  Admissions  and  declarations,'] — A  party  cannot  prove  or 
disprove  title  to  land  by  his  adversary's  parol  admission  of  title 
or  of  the  want  of  it.**  But  in  support  of  other  legal  evidence  of 
title,  evidence  of  a  general  admission,  or  even  an  indirect  recogni- 
tion, is  competent,**^and  is  sufficient  against  a  mere  intruder.** 

*  Endcra  v.  Sternbergh,  2  Abb.  Ct.  App.  Dec.  81,  rev'g  62  Barb.  222. 

*  liQSsell  Y.  Jiickpon,  22  Wend.  276,  282,  affi'g  A.  Id.  648. 

'  Schauber  t.  JadrsoD,  2  Wend.  14, 32,  par  Walworth,  Ch.,  diaaentliig;  French  t; 
Edwardfi,  21  Wall.  147,  and  a  farther  decision  in  6  Bawy.  266. 

^  Scbanber  v.  Jackson,  2  Wend.  14,  63.     CotUra,  Doe  y.  Butler,  8  Wend.  149. 

•  Schauber  v.  Jackson  (aboYe). 

•  Stevens  v.  Haaser,  89  N.  Y.  802,  rev'g  1  Robt.  60. 
'  Crary  v.  Goodmnn,  22  N.  Y.  170. 

•  Li7in?8toQ  Y.  Peru  Iron  Co.  9  Wend,  611.  rev'g  2  Paige,  890. 

*  Wickham  y.  Gonklin,  8  Johns.  220 ;  Jackson  y.  Sharp,  9  Id.  168 ;  Jackson  ▼. 
Waters,  12  Id.  865 ;  Howard  y.  Howard,  17  Barb.  663 ;  but  compare  La  Fromboia  y. 
Jackson,  8  Cow.  589. 

^^  Jackson  y.  Sharp,  9  Johns.  163 ;  Jackson  y.  Waters,  12  Id.  865. 
^*  Despard  y.  Walbridge.  16  N.  Y.  874.    See  paragraphs  1  and  86. 
1*  Remington  Y.  Linthioum,  14  Pet.  84. 

"  Walker  v.  Dunspaugh,  20  N.  Y.  170;  Jackson  y.  Miller,  6  Cow.  751,  755 ;  Jack- 
son Y.  Cary,  16  Johns.  802,  806;  McPhaul  y.  Gilchrist,  7  Ired.  (Jf.  C.)  L.  169,  173. 
^*  Jackson  y.  Dobbin,  3  Johns.  223 ;  Jackson  y.  Croy ,  1 2  Johns.  427. 
1*  Sykcs  Y.  Hayes,  6  Blss.  629. 
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Wherever  the  declaration  of  one  having  or  claiming  title  to 
real  estate  would  be  competent  against  him,  it  is  competent 
against  persons  subsequently  deriving  title  through  or  from  him, 
provided  that  it  was  made  while  he  held  all  the  title  which  thej 
obtained  or  can  claim;  ^  but  it  is  not  competent  for  the  purpose  of 
impeaching  or  destroying  a  record  title.*  Declarations  made  after 
he  contracted  to  convey,  but  before  conveying,  are  competent,'  but 
those  made  after  he  conveyed  (even  though  while  he  continued 
in  the  occupation  by  sufferance^),  are  not  competent  against  those 
claiming  under  him.^ 

*  Chadwick  y.  Fonner,  69  N.  T.  407,  aod  cas.  oii,  rev'g,  on  other  grouDds,  6  Hud, 
548.  The  declarations  need  not  have  been  made  on  the  land.  Abeel  v.  Van  Gelder, 
86  1).  T.  613,  616 ;  Smith  v.  McNamara,  4  huuk  169.  Actual  or  ooattriiotiya  pofleea- 
•ion  is  enough.     Id.     Id. 

*  Gibney  v.  Marchay,  84  N.  T.  804. 

<  Chadwick  t.  Fonner  (above) ;  Oorbin  t.  Jackson^  14  Wand.  619. 

^Yrooman  y.  Kinur,  86  N.  Y.  477,  488;  2  Whark  £y.  §  1166  and  oaa.  ^t. 
(hnira,  Adama  y.  iMvidson,  10  M.  Y.  809. 

'  The  caaes  on  thii  subject  are  innumerable,  and  to  a  conBiderable  extent  irreoon- 
eilable.  The  following  rules  I  deem  safe  guides  in  the  application  of  the  principle 
stated  in  the  text,  agreeably  to  the  present  general  canons  of  eridenca: 

1.  If  it  is  a  question  whether  a  person  was  in  possession  at  a  giyen  time,  his  acts 
of  ownership  at  that  time,  and  his  declarationa  and  admissions  made  in  eonnootion 
with  such  acts,  aod  characterizing  them,  are  competent.  Perkins  r.  Blood,  86  Vi. 
878,  282 ;  Young  y.  Adams.  14  B.  Monr.  (Ky.)  127»  182;  Andrews  v.  Fleming,  2  Dall. 
93;  St  Clair  y.  Shale,  9  Peon.  St  262;  West  y.  Price,  2  J.  J.  Marsh  (Ky.^  880; 
Comina  y.  Gomias,  21  Conn.  418. 

2.  If  a  party,  or  one  under  whom  a  party  claims,  is  shown  tn  have  been  in  posses- 
sion (Ellis  y.  /anss,  10  Cal.  466;  Reed  y.  Dickey,  1  WaTts  [Penn.],  162),  and  it  U  n 
question  whether  he  held  under  claim  of  title,  and  if  so  what  claim,  hia  declarations 
and  admissions  (includioe  entriea  and  memoranda ;  Hodgdon  y.  Shannon,  44  N.  H. 
672;  Rand  y.  Dodge,  17  N.  U.  843,  866)  made  while  in  possession,  and  characterizing 
his  claim  of  title,  are  competent  Enders  y.  Stern ber^^h,  2  Abb.  Ot  App.  Dec  81, 
rev'g  62  Barb.  222 ;  Sample  y.  Robb,  16  Peno.  St  806, 819;  Jaekson  y.  Bard,  4  Johns. 
280;  Fellows  y.  Fellows,  87  N.  H.  76,  84. 

8.  If  it  is  a  question  what  were  the  boundaries  of  his  possession,  his  act^  done  upon 
the  land  (and  equally  hia  declaraiions,  made  while  in  poaseasion),  and  defining^  his 
then  actual  boundary,  are  competent  evidonce  of  the  location  of  the  line ;  but  not  of 
the  title  (Bower  y.  Earl,  18  Mich.  367,  876;  Van  Blaroom  y.  Kip,  26  N.  J«  L.  [2 
Dtitch.]  861,  860;  Grata  y.  Beaten  46  Fenn.  Bt  466;  Dawson  y.  Mills,  82  Penn.  bt 
802),  except  in  the  cases  where  actual  location  affects  title  (paragraph  11). 

'  4.  In  all  these  cases  the  declarations  are  receiyed  aain  the  nature  uf  a  part  of  the 
r»  getlcB  of  the  continuous  aod  pervading  fact  of  possession  or  claim,  aod  hence  are 
admissible  not  only  against,  but  equally  in  favor  of,  the  declarant  and  thnae  claiming 
imder  him.    Sh<*atfer  v.  Eakeman,  66  renn.  St.  144;  pase  158  of  this  voL 

6.  If  possession  with  or  witbout  apparent  paper  tit£»  has  been  shown  to  haye 
been  in  a  person  under  whom  either  party  claims,  eyldenoe  of  his  deoUratlens  and 
admissions,  against  his  interest,  of  facia  snch  as  oral  eyldenoe  in  competent  to  show, 
and  which  direcMy  disparage  his  title  or  the  extent  or  the  effect  of  his  posaassioD,  is 
admissible  against  those  cluming  under  him,  if  olearly  shown  to  haye  been  made 
while  he  held  the  p^^aaession  and  the  title,  if  any.  P.  168  of  this  yol ;  Outcalt  y.  Lud- 
low, 82  N.  J.  L.  289;  Carpenter  y.  Carpenter,  8  Bush  (Ky.),  288;  Eekford  y.  DeKiy, 
8  Paige  89;  Keator  v.  Dimmick.  46  Barb.  168;  Graham  y.  Budby.  8i  Miss.  272, 
274;  Jackson  y.  Liyin^ton,  7  Wend.  186;  Corbin  y.  Jackson.  14  hi.  619.  State- 
ments of  merely  incidental  facts  (such  as  the  amount  due  on  a  mortgage,  ikc. ;  Cook 
y.  Swan,  6  Conn.  14o;  Foote  v.  Beecher,  7  Abb.  New  Cas.)^  as  well  as  any  dedara- 
tions  made  before  acquiring  (Wallace  y.  Miner,  6  Ohio,  866)  or  after  partin?  with 
( Woman  y.  Kins^,  86  N.  Y.  488)  the  possession  or  title,  are  inadmi^ible,  unless  aa 
part  of  the  retgtvta  of  a  fl|>ecitkQ  fuct  already  proparly  in  evidenoe  (Maore  y.  Hamii 
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Admifisions  as  to  title  are  dangerous  evidence.^ 

31.  Recitais.'] — ^A  reo'tial  in  a  deed*  is  evidence  of  the  fact  ot 
instniment  recited,  as  against  the  parties  to  the  deed,  and  those 
who  claim  nnder  them  by  matters  subsequent,  whether  by  privity 
in  blood,  estate  or  law;*  but  not  against  others,*  unless  accom- 
panied with  other  evidence  of  the  ancient  existence  of  the  deed  and 
of  possession  in  accordance  with  it,'  in  which  case  it  is  admissible 
even  against  strangers.*  A  deed,  containing  a  recital,  is  compe- 
tent, although  it  does  not  directly  affect  the  titled  A  general 
recital,  as  distinguished  from  a  direct  affirmation  of  fact,  is  not  a 
conclusive  estoppel;*  and  one  which  would  otherwise  be  con- 
clusive may  be  explained  by  mistake,*  &c.,  unless  acted  on,  so  as 
to  create  an  equitable  estoppel. 


ton,  44  N.  Y.  666 ;  Kent  y.  Harconrt,  83  Burb.  491 ;  Rigg  y.  Cook,  9  HI.  [4  Gilm.] 
836,  860 ;  BeU  V.  Woodward,  46  N.  II.  815,  886;  Brush  y.  Blanchard,  19  III.  81; 
McDowell  y.  Qoldsmith.  6  Md.  819,  888;  Dinkle  y.  Maraball,  3  Binn.  [Penn.]  687 ; 
Carroll  v.  Granite  Manul  Co.  11  Md.  899,  407;  Johoion  y.  Elliot,  26  N.  H.  [6  Fost] 
67,  76;  Cheswell  y.  Eastham,  16  N.  H.  296).  or  brought  home  to  the  party  against 
whom  they  are  adduced. 

6.  If  one  under  whom  neither  party  claims  is  shown  to  haye  been  in  poasesdon, 
with  or  without  apparent  title,  and  it  is  a  question  whether  he  held  under  a  claim  of 
title  and  if  so  what  claim,  his  declarations  and  admissions  made  while  in  possesdoo, 
nnd  characterizing  his  claim  of  title,  are  competent  after  his  decease,  but  not  before. 
2  Whart.  Ev.  g  1166. 

7.  In  none  of  these  cases  are  admissions  and  declarations  competent  as  a  substi' 
tnto  for  (juaslin  y.  Thomas,  8  Gill.  [Md.J  18,  29),  or  in  contradiction  of,  a  paper  title. 
Gibney  y.  Marchay,  84  N.  Y.  801, 804 ;  Jackson  y.  Cole,  4  Cow.  687 ;  Oakes  v.  Marcy, 
10  Pick  (Mass.)  196. 

8.  Declarations,  not  admissible  under  these  rules,  are  not  rendered  admissible 
by  the  fact  tliat  they  are  offered  to  rebut  other  contrary  declarations  already  in 
e^'idence.  Waring  y.  Warren,  1  Johns.  840;  s.  p.  Ilenton  y.Pindlay,  12  Penn.  St.  804. 
l^or  eyen  though  made  as  dying  declarations.   Jackson  y.  Vredenburgh,  1  Johns.  169. 

For  the  application  of  these  rules,  on  a  question  of  firaad  as  against  creditors,  see 
Chapter  LI. 

For  declarations  as  to  adyancements,  see  p.  166  of  this  yoL 

*  Jackson  y.  Shearman,  6  Johns.  19;  Jackson  y.  Cary,  16  Id.  802;  Jackson  y. 
Miller,  6  Cow.  761,  nffi'd  in  6  Wend,  228. 

Evidcn-  e  that  possersion  was  characterized  by  declarations  claiming  It  under  a 
writing,  does  not  necessarily  require  production  of  the  writing.  Patterson  y.  Flana- 
gan, 87  Ala.  618,  622  ;  p.  636  of  this  yol.  n.  2. 

'  A  recital  in  a  deed  given  under  a  decree,  may  be  limited  by  the  decree.  McCall 
y.  Carpenter,  18  How.  U.  S.  297. 

*  Carver  y.  Astor,  4  Pet.  1,  and  cas.  cit;  Crane  y.  Morris,  6  Id.  698,  611,  Stort, 
J.;  T<»rrey  y.  Bank  of  Orleans,  9  Paige,  649,  and  ca9.  cit 

*  Hill  V.  Draper,  10  Barb.  464;  Hardenburgh  y.  Lakin,  47  N.  Y.  109. 

*  Schermerhom  y.  Negus,  2  Hill,  886;  McKinnon  y.  Bliss,  21  N.  Y.  206,  oin'g 
McEineron  y.  Bliss,  81  Barb.  180. 

*  Deery  y.  Cray,  6  Wall.  796,  806. 

*  Jackson  y.  Harrington,  9  Cow.  86.  But,  in  such  a  case,  since  the  claim  of 
the  Pftrty  is  not  founded  on  the  deed,  the  deed  is  not  an  estoppel  (vJharaplaia, 
<bc  R.  K.  Co.  y.  Valentine,  19  Barb.  484).  and  the  recital  most  be  occ  which  is 
competent  as  an  admission  of  a  predecessor  in  title  or  possession,  under  tho  rules 
already  stated  (page  712),  and  if  the  instrument  cont-aining  it  was  not  executed  by 
him  there  must  be  ey'idence  of  his  acceptance  or  of  possession  of  it  on  the  part  of  him 
or  of  them  against  whom  it  is  adduced.  Jnckson  y.  Brooks,  8  Wend.  426.  For  th's 
purpose  their  production  of  it  is  prima  facie  enough.    Jackson  v.  Harrington  (aboye)^ 

"  Huntington  y.  Havens,  6  Johns.  Ch.  23;  Dcmpsoy  y.  Tylee,  8  Luer,.78. 

*  Stoughton  y.  Lynch,  8  Johns.  Cb.  209. 
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« 

32.  JStftoppehJ] — ^A  conveyance,  which,  expressly  or  by  neces- 
sary implication,  affirms  that  the  grantor  is  seized  of  and  conveys  a 
fee  simple,  estops  the  grantor,  and  those  claiming  under  him,  from 
denying  that  he  had  that  estate  and  passed  it  by  the  deed.^  But 
a  quitclaim,  or  a  deed  which  does  not,  on  its  face,  define  the  estate 
or  interest  conveyed  or  intended  to  be  conveyed  in  the  prem- 
ises, does  not  estop  either  partv  from  showing,  in  opposition  to  it, 
that  no  title  passed,  or  from  claiming  xmder  after-acquired  title.' 
An  estoppel  against  estoppel  sets  the  matter  at  large.' 

Evidence  of  an  equitaSle  estoppd  is  admissible  under  a  denial, 
or  by  amendment,  ii  the  party  is  not  misled.*  Estoppel  in  pais 
cannot  work  a  transfer  of  title  to  land  ;^  but  it  may  cut  off  a  lien,* 
conclude  a  question  of  boundary,^  or  even  preclude  the  true 
owner  and  those  claiming  under  him  from  impeaching  an  adverse 
conveyance  when  taken  on  the  faith  of  his  disavowals.' 

33.  Former  adjudication:'] — ^A  former  judgment  in  eject- 
ment, recovered  under  the  new  procedure,  is  evidence  (and  con- 
clusive, except  where  the  statute  gives  a  new  trial  of  course), 
against  the  parties,  as  in  personal  actions.'  And  against  strangers 
who  entered  into  possession  after  the  former  action  was  com- 
menced, but  not  others.^  The  grounds  of  former  judgment,  if 
they  do  not  fully  appear  from  the  record,  may  be  shown  by 
parol,  provided  that  the  matters  alleged  to  have  been  passed  upon 
are  such  as  could  legally  have  been  given  in  evidence  upon  the 
trial,  and  that  the  veraict  and  judgment  show  that  tliey  must 
necessarily  have  been  considered  by  the  court  and  jury."  Judg- 
ment in  summary  proceedinfi^,^  or  in  a  proceeding  or  action  to 
determine  conflicting  claims,^  is  competent.  Acquittal  in  forcible 
entry  and  detainer,  is  not.^* 


^  Van  Rensselaer  v.  Kearney,  11  How.  U.  S.  297;  Heath  v.  CrealocV,  L.  R.  10 
Chan.  App.  22,  t.  c.  11  Monk's  Ene.  416,  and  cas.  cit ;  and  see  House  v.  Mctlormiok, 
57  N.  Y.  810 ;  Gallup  v.  Albany  iW.  7  Lans.  471. 

*  Sparrow  v.  Kinff-mnn,  1  N.  Y.  242.  247;  Kinflrman  v.  Sparrow,  12  Barb.  201 ; 
Biprclow  y.  Finch,  1 1  Barb.  498.  The  estoppel  which  passes  an  after-acquired  titl  % 
under  a  prior  one.  cannot  be  prejudiced  by  the  admission  of  the  party  bettiu  ^  it  up, 
that  the  grantor  had  no  title  when  he  conveyed.  McCuaker  v.  McEvey,  9  K.  L  628, 
8.  c.  11  Am.  R.  295. 

»  Branson  t.  Wirth,  17  Wall.  82. 

*  Rowan  v.  Eehey,  4  Abb.  Ct.  App.  Dec  125. 

»  Babcock  ▼.  Utter,  1  Abb.  Ct  App.  Dec  27 ;  Hayes  y.  Lirlngston,  84  Mich. 
884,  8.  c  22  Am.  R.  588. 

*  Atarkham  t.  O'Connor,  62  Geo.  188,  s.  c.  21  Am.  R.  249. 
T  Corkbill  ▼.  Landera,  44  Barb.  218. 

*  Mattoon  v.  Young,  46  N.  Y.  696,  again,  2  Hun,  559.  For  the  three  propositions 
on  equitable  estoppel,  see  12  Moak's  Ea<r.  878,  and  cases  collected;  Id.  375  n. 

»  Sturdy  Y.  Jackaway,  4  Wall.  174;  Miles  ▼.  Caldwell,  2  Id.  85. 

"  Thompson  v.  Clark,  4  Hun,  165.    Compare  Sheridan  ▼.  Andrews,  49  N.  Y.  479. 

"  Wood  V.  Jnckson, 8  Weed.  9,  rev'^  8  Id.  27,  reviewing  conflictin creases.  Followed 
by  Nklsox,  J.,  Lawrence  v.  Hunt,  10  Id.  81 ;  s.  p.  Stedman  v.  Patchin,  84  Barb.  218; 
Miles  V.  (^aldwell,  2  WaU.  85.< 

"  Terrett  v.  Cowenhoven,  11  Hun,  820. 

"  Lessee  of  Parrish  v.  Ferris,  2  Block,  606. 

>^  Peyton  v.  Stith,  6  Pet  486. 
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To  -j^Tove  a  judgment  as  an  adjudication  npon  the  title,  or  a 
link  in  its  chain,  the  judgment  roll  must  be  produced.^ 

3i.  Defendant 9  posiesaion  :  Ouster, '\ — The  fact  that  defend* 
ant  was  in  possession  at  the  commencement  of  the  action  must  be 
shown.*  It  may  be  proved  bj  direct  testimony  ;■  or  by  declara- 
tions of  the  defendant;*  or  by  his  acts  of  dommion;*  or  by  the 
fact  that  he  procured  himself  to  be  made  a  party,  in  order  to  de- 
fend the  title.*  A  variance  as  to  his  claim  of  title,^  or  the  relar 
tive  possession  of  several  defendants,^  is  not  fatal. 

Proof  of  lease  or  entry  is  no  longer  required,*  nor  of  ouster  un- 
less it  is  shown  that  defendant  is  a  tenant  in  common  or  joint 
tenant  with  plaintiff,  or  holds  under  such  a  co-tenant  of  jdaintiff.^ 
In  that  case  actual  ouster  is  generally  necessary.^^  It  may  be 
proved  by  showing  that  the  deiendant  held  adversely,  or  that  he 
denied  the  title  ot  the  other  co-tenants,  or  claimed  the  whole  of 
the  premises  for  himself,  or  denied  possession  to  the  other ;  or  had 
the  sole  and  undisturbed  possession  for  a  long  coui*se  of  years 
without  payment  of  rent,  and  without  any  claim  of  any  part  of 
the  profits  by  the  other  eo-tenants  during  the  whole  of  the  time.^ 
Presumption  of  ouster  does  not  arise  where  the  right  exercised 
by  the  tenant  in  possession  is  consistent  with  the  rights  of  his  co- 
tenant." 

35.  Meme  prqfitH.'] — Bents  and  profits  cannot  be  recovered 
unless  claimed  in  the  complaint^*  xhe  claim  is  open  to  every 
equitable  defense." 

36.  Defenses,'] — ^Defendant  need  not  show  title  in  himself,  out 
may  rest  on  showing  title  out  of  plaintiff,  and  even  a  mere  pos- 
sessor, without  claim  of  title,  may  give  evidence  tending  to  raise 


1  Harper  y.  Rowe,  Cal  1878,  7  Reporter,  174 ;  and  eee  Chapter  XXIX.  All  the 
necessary  or  proper  documents  lucd  m  aommary  proceedini^  in  a  matter  pending 
before  a  coart  of  record,  althoujrh  not  prooeedins:  according  to  the  course  of  the  com- 
mon law  in  that  particular  matter,  unless  otheiwise  declared  by  law,  are  competent 
and  material  to  rastain  ttie  adjudication.  Embury  t.  Conner,  3  J^.  T.  511,  rsv'g  8 
Sand!  98. 

>  Abbey  Homestead  Ass.  y.  Willard,  48  CaL  ei4. 

'  Van  Kensselaer  y.  Yickery,  8  Laos.  57. 

^  See  paragraph  81. 

*  Sncn  as  residence  on  the  premises,  or  receipt  of  rents,  or  catting  down  trees, 
and  the  like,  or  refusal  of  a  demand  f  >r  possession.    Tyl.  £j.  478. 

*  Jackson  y.  Harrow,  11  Johns.  484 ;  Den  dan^  Mordecai  y.  OllYer,  5  Hawks  (N. 
C),  479. 

^  Rose  Y.  BeU,  88  Barb.  26. 

*  Fosgate  y.  Herkimer  }Aig,  <k  Hydraolio  Ck>.  12  N.  Y.  680,  affig  12  BarK  85S. 
•2N.Y.R.8.  806,  §§26,27. 

^  Gillet  Y.  SUoley,  1  Hill,  121 ;  Sharp  y.  Ingraham,  4  Id.  116. 

11  Sharp  Y.  Ingraham  (aboYe);  Tyl.  Ej,  199. 

"  Tyl.  Ej.  476. 

"  Butler  Y.  Phelps,  17  Wend.  642.  Compare  Oregg  y.  Sayre,  8  Pet  244 ;  Claaon 
T.  Rankin,  1  Dner,  887. 

1^  Lamed  y.  Hudson,  57  N.  Y.  151.  As  to  damages,  see  VaadsYOort  y.  Gould,  M 
N.  Y.  689. 

'*  Jackson  y.  Loomis,  4  Cow.  168. 
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a  presumption  that  the  title  nnder  which  the  plaintiff  claims  is 
extinct.^  If  plaintiff  has  only  shown  a  possessory  title,  it  is 
enongh  for  defendant  to  show  a  prior  possession  within  the 
period  fixed  by  the  statutes  of  limitations.  Under  the  new  pro- 
cedare,  an  equitable  defense  may  be  proved.^  Under  a  general 
denial,  defendant  may  controvert  any  fact  which  plaintiff  is 
bonnd  to  establish  to  make  out  title  and  right  of  possession  at 
the  commencement  of  the  action ;  but  he  cannot  prove  a  dis- 
charge of  a  cause  of  action  then  existing  in  plaintiff  f^ainst 

37.  —  ctdverss  posseseion.'] — Adverse  possession  must  be 
shown  to  have  been  based  on  a  claim  of  title.  Oral  claim  with- 
out written  foundation  is  not  enough,  except  as  to  land  of  which 
actual  occupation  is  shown/  The  possession  must  be  shown  to 
have  been  open,  visible,  notorious,  exclusive,  and  adverse  to 
plaintiff's  title.  It  must  be  such  that  owner  may  be  presumed 
to  know  that  there  is  possession  adverse  to  his  title;  though  actual 
knowledge  is  not  necessary.'  It  is  not  made  out  by  inference, 
but  by  clear  and  positive  proof.  Every  presumption  is  in  favor 
of  possession  in  subordination  to  title  of  true  owner.* 

Bipe  adverse  possession,  bein^  shown,  is  not  rebutted  by  a 
subsequent  admission  of  not  having  title  ;^  but  oral  admissions, 
though  to  a  stranger,  are  competent  to  show  an  agreement  to 
hold  under  the  true  owner.®  Evidence  of  the  manner  of  occupa- 
tion and  of  the  conduct  of  others,  tending  to  negative  the  idea 
of  a  subordinate  possession,  is  competent.* 

38.  Bona  fide  purchaser,'] — The  facts  giving  the  right  to  pro- 
tection must  be  proved  ;  and  must  be  alleged,  to  be  admissible  in 
evidence."*  Subject  to  qualifications  below  stated,  applicable 
where  protection  depends  on  the  recording  act,  a  party  relying  on 
the  plea  that  he  is  a  6ona  )£r/d  purchaser,  entitled  to  hold  notwith- 
standing fraud,  must  prove  apparently  perfect  title  to  a  vested 
estate,  by  a  regular  conveyance.^^    The  statement  of  consideration 

1  Tyl  Ej.  654    Compare  Oreenlemf  ▼.  Birtb,  S  PH.  802  ;  Foeter  ▼.  Joice,  8  Wash. 
G.  Ct  498. 

*  Crarjr  r.  Goodman,  12  N.  T.  266. 

*  Rayuor  ▼.  Timerson,  46  Barb.  518.  But  oompare  Ford  T.  Sampson,  8  Abb.  Pr. 
882,  8.  0.  SO  Barb.  188,  17  How.  Pr.  447. 

^  The  requisites  of  the  olalm  and  of  the  poweasion  are  presoribed  by  statate.  See 
1  Abb.  N.  Y.  Dig.  new  ed.  89 ;  Tyl.  £j.  869,  d^c. 
»  2  Greenl.  Ev.  {  480. 

*  Id.  894.  note  5. 

^  Btuyyesnnt  v.  Toroplrins,  9  Johns.  61,  affi'd  in  IX  Id.  569. 

*  Read  y.  Thompson,  6  Penn.  St.  827 ;  Moore  v.  Small,  9  Id.  194. 

*  Fellows  V.  Fellows,  87  N.  H.  76,  86. 

1^  Boone  t.  Chiles,  10  Pet  177,  211.  And  see  Frost  t.  Beekman,  1  Johns.  Gh. 
288. 

"  Boone  v.  Chiles,  (above);  Life  Ins.  A  TmstCo.  v.  Cutler,  8  Sandt.  Ch.  176.  But 
color  of  title  with  adverse  possession  in  the  grantor  is  competent.  Tompkins  v.  An- 
thon,  4  Sandf.  Cb.  07.  In  case  of  purchase  under  a  decree,  regularity  in  the  deeree 
need  not  be  shown.    Gallatian  v.  Cunningham,  8  Cow.  861. 
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contained  in  the  deed  is  not  pufficient  ;^  bnt  actual  payment  before 
notice  must  be  shown.'  An  erroneous  statement  of  consideration 
in  the  deed  does  not  preclude  evidence  of  the  true  consideration.' 
The  valuable  consideration  requisite  to  be  proved  is  of  the  same 
character  as  required  in  the  case  of  n^otiable  paper.^  If  pro- 
tection is  claimed  under  a  conveyance  by  way  of  security  for  a 
past  indebtedness,  an  agreement  for  forbearance  will  not  be  pre- 
sumed in  support  of  the  claim,  but  must  be  proved.^  A  release 
or  quitclaim,  if  available  at  all  for  the  purpose,*  especially  re- 
quires extrinsic  evidence  of  consideration.*  Want  of  notice 
must  be  proved,  and  must  be  alleged,  or  is  not  admissible.^  Under 
an  allegation  relating  to  the  principal,  notice  to  his  agent  may  be 

5 roved.*  Allegation  of  want  of  notice  on  the  part  of  one  owner 
oes  not  admit  evidence  of  want  of  notice  on  the  part  of  an- 
other.^ Unless  otherwise  provided  by  statute,  actual  Knowledge 
of  an  existing  instrument  is,  in  legal  effect,  the  eauivalent  to 
notice  by  its  record."  A  purchaser  who  had  knowleage  of  a  fact 
sufficient  to  put  him  to  inquiry,  is  presumed  to  have  made  in- 
quiry, and  is  chargeable  with  notice  of  whatever  it  appears  he 
could  have  ascertained  by  the  inquiry  upon  which  the  circum- 
stances should  have  put  him.**  This  presumption  may  be  rebutted 
by  evidence  that  he  made  due  inquiry,  and  failed  to  ascertain  the 
fact."* 

For  the  purpose  of  proving  the  grantee  a  bona  jide  purchaser 
within  the  meaning  oi  the  recording  acts,  the  acknowledgment 
in  the  deed  is  prima  fade  evidence  that  the  consideration, 
acknowledged  to  be  paid,  was  paid.^ 

As  between  one  claiming  record  title,  and  one  claiming  under 
a  prior  equity  or  unrecorded  instrument,  the  burden  is  on  the 
latter  to  show  actual  notice  to  the  subsequent  purchaser  of  his 


I  Bolton  T.  Jacks,  6  Robi.  166,  284 ;  Jackson  v.  Cadwell,  1  Cow.  622 ;  Lloyd  t. 
Lynch,  28  Penn.  St.  419;  Seymour  y.  Wilson,  19  N.  Y.  411 

'  Jewett  V.  Palmer,  7  Johns.  Ch.  65. 

'  Parasrraph  9,  and  cases  cited. 

^  See  Pickett  y.  Banon,  29  Barb.  506,  and  oases  cited;  De  Lancey  y.  Steams,  66 
N.T.  167, 

»  Carv  V.  White,  62  N.  T.  188. 

•  May  V.  Le  Claire,  11  Wall.  217. 

'  Boone  v.  Chiles,  10  Pet.  177,  212. 

'  Atty.-Gen.  y.  Biphosphated  Guano  Co.  27  Weekly  R.  621 ;  Oallatian  y.  Can- 
ningham,  8  Cow.  861;  Balcom  y.  N.  Y.  Life  Ins.  ik  Trust  Co.  11  Paige,  454;  Boone 
Y.  Chiles  (aboYe). 

•  Griffith  Y.  Griffith,  Hoff.  Ch.  168. 

1^  Atty.-Gen.  y.  Biphosphated  Gnano  Co.  (aboYe). 

11  Patterson  y.  De  La  Ronde,  8  Wall.  292 ;  Crane  y.  Turner,  67  N.  Y.  437,  affi'g  7 
Hun,  867. 

»  ReeH  y.  Gannon,  60  N.  Y.  846,  reY'g  8  Daly,  414:  Cordova  v.  Hood,  17  Wall.  1. 
And  see  M^zfieH  y.  Burton,  L.  R.  17  £q.  15,  s.  c.  7  Moak's  Eng.  642.  But  compare 
WilHon  Y.  Wall,  6  Wall.  83.    91 ;  Acer  y.  Westoott,  46  N.  Y.  884,  rev'g  1  Lans.  198. 

1'  Reed  y.  Gannon  (aboYe). 

'^  bee  paragraph  9. 
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rights,  or  prove  circnmBtances  snch  as  would  pnt  a  prudent  man 
upon  his  guard  and  from  which  actual  notice  may  be  inferred.^ 
Actual,  open  and  visible  possession,  inconsistent  with  the  title  of 
the  apparent  owner  bv  the  record,  is  evidence  of  notice  ;*  not  so 
of  occupation  which  is  equivocal,  occasional,  or  for  a  special  or 
temporary  purpose.     Constructive  possession  will  not  sumce.' 

Conveyance  taken  for  value  and  without  notice  may  be  pre- 
sumed to  have  been  taken  in  good  faith,  in  the  absence  of  other 
evidence.* 

Eecord  of  an  instrument  within  the  purview  of  the  statute,* 
and  duly  authenticated  so  as  to  be  entitled  to  record,  is,  as  the  re- 
cording acts  are  usually  framed,  effectual  notice,  irrespective  of 
omissions  in  spreading  it  upon  the  record,*  or  its  omission  from 
the  index,''  or  the  subsequent  destruction  of  the  record  ;*  and  is 
conclusive  evidence  of  notice  of  the  instrument  from  the  time  of 
such  record,  but  is  not  necessarily  notice  of  collateral  facts  stated 
in  the  instrument.*  Evidence  that  a  party  actually  saw,  or  had 
information  of  an  instrument  upon  the  record,  is  notice  of  it  to 
him,  although  it  was  not  legally  entitled  to  record.^* 

The  pendency  of  an  action  (without  notice  of  lis  pendens  filed 
under  the  statute),  is  notice  only  during  Its  pendency,^*  and  of  the 
right  established  by  the  decree  finally  made ;  not  of  collateral 
matters  stated  in  the  proceedings.'^ 


II.  AanoNS  to  detebmike  ooNFLicrma  claims. 

89.  Mode  of  proof. 1 — ^Plaintiff  must  show,  by  direct  evi- 
dence," an  actual  possessions^  existing  for  the  statute  period," 
and  continuing  up  to  the  time  of  commencing  the  action,"  under 

*  Brown  t.  Yolkening,  64  N.  T.  76. 
«  Raynor  t.  Timeraon  64  N.  Y.  689. 
»  Brown  ▼.  Volkening,  64  N.  Y.  76. 

^  See  Franklin  v.  Os^od,  14  Johns.  627;  New  Orleans  Canal  and  Banking  Co. 
V.  Montgomery.  96  U.  S.  (6  Otto),  16. 

*  Otherwise  of  instruments  not  authorised  to  be  recorded.    Boyd  ▼.  Schlesinger, 
69  N.  Y.  801 ;  Washbume  ▼.  Buroham,  68  N.  Y.  182. 

*  Riggs  y.  Boylan,  4  Biss.  440. 

1  Mutual  Life  Ins.  Co.  ▼.  Dake,  1  Abb.  New.  Cas.  381. 

*  Shannon  ▼.  Hall,  72  ni.  864,  s.  c.  22  Am.  R  146. 

*  Murray  ▼.  Ballon,  1  Johns.  Ch.  666;  Crofut  v.  Wood,  3  Hnn,  671;   Mills  t. 
Smith,  8  Waif.  27. 

»*>  Cramer  v.  Lepper,  26  Ohio  St.  69,  &  o.  20  Am.  R,  756. 

"  Leltch  V.  Wells,  48  N.  Y.  685. 

"  Paij;e  y.  Warin'jr,  8  Abb.  New  Cas. 

"  The  presamptioQ  that  possess' on  existing  at  an  earlier  time  continued,  is  not 
sufficient    Cleyetand  y.  Crawford,  7  Ilun,  616. 

"  thiirchiil  y.  OnJerdonk,  59  N.  Y.  184.  The  constmctiye  possession  which  fol> 
lows  seizin  in  law,  is  not  enough.    Id. 

»»  Three  years,  by  2  N.  Y.  R.  S.  812;  8  Id.  6  ed.  679,  §  1. 

"  Boylston  y.  Wheeler,  61  N.  Y.  621 ;  Haynes  y.  Onderdonk,  2  Httn,  619,  s.  o.  5 
Sapm.  Ct  (T.  <k  C.)  176;  Brooks  y.  Calderwood,  84  CaL  668. 
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a  claim  of  title,^  sncli  as  is  specified  by  the  Btatnte  ;^  and  this 
makes  a  prima  facie  case,  and  compels  defendants  to  show  their 
title,^  unless  their  answer  disavows  claim/  in  which  case  plaintiff 
must  prove  the  fact  of  their  claim.'^ 

If  plaintiff's  possession  is  under  an  unfounded  claim,  it  is 
enough  for  defenaant  to  show  a  prior  possession.* 

Title,  claim  of  title  and  possession  may  be  proved  in  the  same 
manner  as  in  ejectment. 

III.    AcnONS  TO  BXMOVB  CLOUD  ON  TTILB. 

40.  Mode  of  proof ^^ — ^PlaintifPs  title,  if  in  issue,  must  be 
proved.'' 

As  to  defendant's  claim,  evidence  which  would  be  appropriate 
to  sustain  ejectment,®  or  an  action  for  the  determination  of  con- 
flicting claims,*  is  not  enough.  Plaintiff  must  show  that  the  claim 
or  lien^  which  he  seeks  to  remove,"  purports  to  affect  in juriouslv*^ 
his  real  estate,^  and  appears  on  its  face  to  be  valid,  and  that  the 
defect  in  it,  on  which  he  relies"  to  show  its  invalidity,  can  be 
made  to  appear  only  by  extrinsic  evidence,^  and  will  not  neces- 


'  Mere  po95;e)ision  is  Dot  enough.  Stark  v.  Starrs,  6  WalL  402.  Bnt  posseadon 
under  a  void  deed  is.  Ford  v.  Belmont,  69  N.  Y.  567,  570,  affi'g  85  Super.  Ct  (J. 
d(  S.)  135;  Rchroeder  v.  Gurney,  10  Hun,  418. 

«  2  N,  Y.  R.  S.  (above),  and  N.  Y.  L.  1860,  p.  295,  c.  178. 

'  Ford  V.  Belmont  (above). 

^  Bovlston  V.  Wheeler,  5  Supm.  Ct  (T.  h  C.)  179,  a.  a  2  Hun,  622. 

»  Davis  V.  Read,  65  N.  Y.  566. 

•  Ford  V.  Helmont  (above). 

^  Wing  V.  Slierrer,  77  111.  200.  For  the  mode  of  proof,  see  the  previous  para- 
graphs of  this  chapter. 

^  Bockesv.  Lansing,  18  Hun,  88,  affi'd  Id.  It. 

•  Bailey  v.  Brigg?,  56  N.  Y.  407. 

*^  It  is  not  essential  however,  that  the  claim  or  Uen  be  wholly  of  record.  Fonda 
T.  Sage,  48  N.  Y.  178. 

"  Or  to  orevent.  Crook  v.  Andrews,  40  K.  Y,  647,  651 ;  N.  Y.  «fc  H.  R  R.  Co.  r. 
Trustees  of  ilorrisnnia,  7  Hun,  652.  If  the  action  is  to  prevent  the  ci*eating  of  cloud, 
he  mnst  show  that  there  is  a  determination  on  defendant's  part  to  create  it.  Danger 
that  it  miy  be  created  is  not  euough.  Sanders  v.Yilluge  of  Yonkers,  63  N.  Y.  489, 492. 

"  Ilartuian  v.  Reed.  60  Cal.  486. 

"  Smitli  V.  Mayor.  <fec.  of  N.  Y.  68  N.  Y.  562.  As  to  leasehold,  see  Hebrew  Fre« 
Scb'iol  Ass.  V.  Mayor,  Ac.  of  N.  Y.  4  llan,  446. 

1^  If  a  ground  of  invalidity  which  would  not  appear  in  the  record  of  the  chim  or 
Hen  is  proved,  the  relief  may  be  granted  altiiough  another  ground  of  invalidity  ex- 
ists which  would  appear  by  Uie  record.  Boyle  v.  City  of  Brooklyn,  71  N.  Y.  l,rev*g 
8  Hun,  32. 

"  To  illustrate:  Absence  of  evidence  of  authority  of  an  attorney  to  convey  is  an 
obvious  defect,  and  a  claim  thus  imperfect  is  not  a  cloud.  Wa&hburne  v.  Bumham, 
63  N.  Y.  182.  And  compare  p.  696  of  this  vol.  But  the  fact  that  a  deed  under  which 
the  claim  is  mode  was  forgea,  but  has  nevertlieless  been  proved  end  recorded,  is  a 
defect  which  must  be  shown  by  extrinsic  evidence,  because  the  certificates  are  pre- 
sumptive evidence  of  genuineness ;  and  therefore  the  deed  is  a  cloud.  Remin«toa 
Paper  Co.  v.  O'Dougberty,  16  Hun,  594.  So  of  the  fact  thut  one  claiming  to  be  a 
6ona /<fo  purchaser  took'  with  notice  of  a  lost  deed  under  which  plaintitf  claima. 
Findlay  v.  Hinde,  1  Pet.  241.  If  the  entire  evidence  is  on  record  as  a  part  of  the  titl% 
the  relief  may  be  refuse  J.    Schroeder  y.  Gurney,  73  N.  Y*.  430,  afli'g  10  Hon,  418. 
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Borily  appear  in  proceedings  by  the  claimant  to  enforce  it.^  If 
the  objection' appears  on  the  face  of  the  instrument  or  recoixi,*  or 
the  claimant  would  necessarily  develop  it  by  the  proof  which  he 
would  be  obliged  to  produce,*  the  action  is  not  sustained,  unless 
cither  the  common  law  or  a  statutory  presumption  of  the  regu- 
larity of  official  acts  would  avail  to  make  the  claim  presumptively 
valid.*  "When  the  necessary  extrinsic  evidence  is  wnoUy  oral,  the 
ground  of  relief  becomes  tne  stronger.* 

IV.  AanoKS  of  fobeclosubb. 

41.  Fordomire  of  vevdor^s  lien.'] — The  law  implies  the  lien 
against  the  purchaser,  and  against  subsequent  purchasers  and  in- 
cumbrancers, if  they  had  notice,  or  if  they  took  without  considera- 
tion or  assumption  of  liability.  A  recital  in  the  deed,  of  a  considera- 
tion to  be  paid  at  a  future  day,  is  enough  to  charge  with  notice  • 
The  burden  is  on  the  purchaser  to  prove  a  waiver  of  the  lien.^ 
Any  act  which  manifests  the  intent  of  the  vendor,  in  conveying 
or  in  subsequently  dealing  with  the  claim,  to  waive  or  abandon 
the  lien,  is  competent.  Taking  a  personal  obligation,  payable  to 
the  vendor  made  by  the  purchaser  alone,  is  no  evidence  of  waiver.® 
Taking  other  security  is  not  conclusive  evidence  of  waiver,  but 
throws  the  burden  on  the  vendor  to  prove  clearly  that  there  was 
no  intention  to  waive.*  Plaintiff  suing  to  foreclose  his  lien  before 
conveyance,  need  not  prove  tender  of  a  deed.^ 

42.  JForeclosure  of  mortaage,! — The  bond  or  note,  if  any, 
must  be  produced  and  proved,  or  be  accounted  for  and  secondary 
evidence  ffiven,*^  for  this  is  the  primary  evidence  of  the  debt.^ 
The  recital  in  the  mortgage  of  the  existence  of  the  bond  or  note,  is 


'  The  leadioj^  recent  expositions  of  the  general  rale  are :  Marsh  t.  City  of  Brook- 
lyn. 69  N.  Y.  280,  rev'ff  2  Hun,  142,  s.  c.  4  Supm.  Ct  (J.  <fc  C.)  413 ;  aud  Guest  v. 
City  of  Brooklyn,  69  N.  T.  50fi,  affi'g  8  Hun,  97. 

*  llannemnkle  v.  GeorgPt<)wn,  16  Wall,  647. 

>  Guest  V.  City  of  Brooklyn  (above) ;  HoweU  t.  City  of  Biif&lo,  2  Abb.  Ct.  App. 
Dec.  412. 

*  Mftyor,  <fec.  of  N.  T.  y.  North  Shore,  Ac,  Ferry  Co,  9  Hun,  C20. 

*  Mar.^h  v.  City  of  Brooklyn  (ab«ive). 

*  Cordova  v.  Hood,  17  Wall.  1,  6. 

'  Garson  v.  Green,  1  Johns.  Cl».  308. 

*  6  Abb  N,  Y.  Di:*.  new  ed.  1 10;  Cordova  v.  Hood.  17  Wall.  1, 6,  and  cases  cited. 

*  Auburn  v.  8ottle.  8  Supra.  Ct.  (T  A  C  )  268 ;  42  Miss.  792,  s.  c.  2  Am.  R.  069. 
"  Frecson  v.  Bisscll,  68  N.  Y.  168.     Otheniise  if  neither  party  holds  the  legal 

title.    Thomson  v.  Smith.  63  N.  Y.  801. 

"  Chewning  v.  Procter,  2  M'Cord,  11.  The  mode  of  proving  execution  has  been 
a1rcad3'  stated.  Paj^es  698,  504-8,  of  this  vol.  As  to  mor^eage  by  religious  corpora- 
tion, seo  Moore  v.  Kector,  Ac.  of  St.  Thomas'  Ch.  4  Abb.  ^ew  Cas.  61,  and  cases 
cited.  A  8  to  assent  of  stockholders  when  requi  red  on  n  corporate  mortgage,  see  Green- 
point  Saffir  C).  v.  Whitin,  69  N.  Y.  828,  affi'g  7  Hun,  44.  Plaintiff  may  prove  that 
a  deed,  absolute  in  terms,  was  in  fact  a  mortgage.  Hughes  v.  Edwards,  9  Wheat. 
489.  494,  and  f>ee  pp.  721,  722  of  this  vol.  The  i)urden  is  on  him  to  show  that  the 
deed  whs  tiiken  for  his  benefit  and  as  security.    FuUerton  v.  McCnrdy,  65  N.  Y.  6$ 7. 

II  Jackson  v.  Blodgett,  6  Cow.  202,  206,  and  aeo  Langdon  v.  Bucl,  9  Wend.  80, 83, 
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secondary  evidence  of  that  fact,*  but  not  conclnsive.'  A  variance 
in  the  date '  or  in  the  allegation  of  the  obligation  or  covenant,*  is 
not  fatal  if  defendant  has  not  been  misled.  The  bond  and  mort- 
gage are  presumptive  evidence  of  consideration.*  The  law  of  the 
place  where  the  contract  was  made,  although  without  the  State, 
may  be  proved  on  a  question  of  usury.* 

In  those  jurisdictions  where  a  mortgage  collateral  to  negotia- 
ble paper  has  the  advantages  resulting  from  negotiability  in  the 
hands  of  a  bona  fide  transferee,  such  a  mortgage''  or  deed  of 
trust,*  held  by  an  assignee  before  maturity,  is  presumed  to  have 
been  taken  for  value  and  in  good  faith.* 

43.  Defendant's  lidbiliiy^  demand  and  default^ — A  grantee 
of  the  premises  taking  merely  subject  to  the  mortgage,  as  distin- 
guished from  one  taking  subject  to  the  payment  of  the  mortgage, 
cannot  be  presumed  to  have  assumed  to  pay  the  mortgage.**  One 
who  has  effectually  assumed  payment  m  favor  of  plaintiff,'*  is 
estopped  from  questioning  the  validity  of  the  mortgage,"  but  not 
from  proving  payment.**  If  two  persons  incumber  tneir  several 
lands  by  one  mortgage,  the  debt  is  presumed  that  of  both  equally.^ 

Default  in  payment  is  sufficiently  proved  by  production  and 
proof  of  the  bond  and  mortgage,  if  apparently  overdue,  even  by 
default  under  the  usual  interest  clause.**  Payment  of  taxes  and 
assessments  may  be  proved  by  the  official  receipt.  Payment  of 
insurance  should  be  proved  by  a  witness  and  the  receipts  for 
premiums  will  then  be  competent  but  not  essential. 

On  a  question  of  priority  of  lien,**  the  relative  dates  of  the 
instruments,  and  their  acknowledgment  are  relevant  but  not  con- 
clusive.*^ The  rule  that  acceptance  of  a  beneficial  instrument  will 

*  See  Cooper  v.  Newland,  17  Abb.  Pr.  848. 

*  Gaylora  Y.  Enapp,  15  Han,  87.    Compare  Burger  y.  Hugbes,  5  Hod,  180 
'  Ontario  Bank  ▼.  Schermerhorn,  10  Paige,  109. 

«  Hadley  v.  Chapin,  11  Paige,  245. 

B  Russell  ▼.  Kinnej,  1  Sandf.  Ch.  84,  s.  o.  2  N.  Y.  Leg.  Oba.  288,  affi*d  2  Sandt 
Cb.  81,  note.  As  to  estoppel  by  certificates  or  representations,  see  Lee  y.  Monroe,  7 
Craccb,  866 ;  and  the  defense  of  Usubt. 

*  Lewis  y.  IngersoU,  8  Abb.  Ct.  App  Dec.  66,  s.  o.  1  Keyes,  847 ;  and  see,  as  to  law 
of  place,  Dickinson  y.  Edwards,  7  Abb.  New.  Caa.  66,  rey'g  2  Abb.  New.  Cas.  800. 

^  Carpenter  y.  Longan,  16  Wall.  271,  278. 

^  New  Orleans  Canal  and  Banking  Co.  y.  Montgomery,  96  U.  S.  (6  Otto),  16. 

*  See  chapter  on  Negotiablk  Papik. 

i<^TilIotson  y.  Boyd,  4  Sandf.  616;  Binsse  y.  Paige,  1  Abb.  Ct.  App.  Dec.  188; 
Collins  y.  Rowe,  1  Abb.  New.  Cas.  97;  Casbman  y.  Henry,  2  Abb.  New.  Cas.  28i),  a. 
o.  75  N,  Y.  108.  For  the  presumption  as  to  price,  in  conyeyance  subject  to  mort- 
gage, see  Johnson  y.  Zink,  61  N.  T.  838,  aiit'g  2*2  Barb.  896. 

^*  The  Pennsylyania  doctrine  requires  extrinsic  eridenoe.  tbat  a  grantee  merely 
**  snhjecc  to  the  paymeLt "  assumed  liability.    Thomas  y.  Wiltbank,  8  Reporter,  442. 

»  Hartley  y.  Harrison,  24  N.  Y.  170;  Smith  y.  Cross,  16  Hun,  487. 

»  Hartley  y.  Tatham,  2  Abb.  Ct  App.  Dec.  888. 

"  Hoyt  y.  Doughty,  4  Sandf.  462. 

»  Sowarby  y.  Russell,  4  Abb.  Pr.  N.  8.  288,  a.  o.  6  Robt  822. 

*'  As  to  what  claims  are  within  the  usual  allegation,  see  Knick.  Life  Ina.  Co.  T. 
Nelson.  7  Abb.  New.  Cas.  170,  and  cases  cited,  affi*g  18  Hun,  82 U 

>'  Wyekoff  y.  Bemaen,  U  Paige,  664. 
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be  presumed,  does  not  avail  to  give  it  priority,  in  the  absence  of 
evidence  that  the  claimant  had  notice  of  its  existence,  with  evi- 
dence of  snch  additional  circumstances  as  will  afford  a  reasonable 
presumption  of  his  acceptance  of  it.^  A  junior  mortgagee  who 
has  foreclosed  and  bought  in,  is  presumed  to  have  bid  to  the  value 
of  the  equity  of  redemption  only ;  and  will  be  deemed  to  hold 
subject  to  the  senior  mortgage.' 

44.  De/enaes."] — A  material  fraudulent  alteration  of  the  bond 
or  mortgage  by  the  party  is  a  bar.*  Failure  of  title  without  evic- 
tion or  disturbance  of  possession  in  case  of  a  purchase  money 
mortgage  is  not  a  defense/  unless  fraud  or  misrepresentation  is 
proved,  and  to  be  admissible  these  mast  be  alleged.^ 

A.  contemporaneous  oral  agreement  as  to  time  of  payment, 
contradictory  to  the  terms  of  the  mortgage,  is  not  competent.*  A 
collateral  agreement  for  the  application  of  a  cross  indebtedness 
may  be  proved,'  but  not  so  as  to  vary  the  contract  by  parol  *  Where 
plamtifc  is  an  assignee,  the  debtor  may  prove,  in  support  of  an 
allegation  of  payment,  that  he  himself  furnished  the  money  with 
which  the  assignment  was  procured.*  Intent  to  merge  may  be 
presumed  from  the  act  of  the  owner  of  the  equity  of  redemption 
in  taking  an  assignment  of  the  mortgage;^*  but  even  his  declara- 
tion that  he  is  absolute  owner  is  not  conclusive.**  The  presump- 
tion of  payment  resulting  from  lapse  of  time,**  may  be  repelled 
by  evidence  of  part  payment,  or  written  acknowledgment,  made 
by  the  debtor  within  twenty^  years,  even  though  made  after  he 
had  parted  with  his  interest  in  the  property."  Where  the  statute 
does  not  thus  require  particular  evidence,**  the  presumption  may 
be  repelled  by  circumstances,  even  against  a  mortgagee  or  his 
assigns  in  possession.** 


>  Bell  y.  Fanners^  jBank  of  Eentnckr*,  11  Bush,  84,  ■.  a  21  Am.  R.  206;  Parmelee 
▼.  Simpson  6  Wall.  81,  80. 

*  Mathews  ▼.  Aiken,  1  N.  T.  696. 

*  Waring  y.  Smyth,  2  Barb.  Ch.  119,  185,  and  see  paragraph  7. 

*  Noonan  y.  Lee,  2  Black.  499;  Farnham  y.  Hotchtdas,  2  Abb.  Ct  App.  Deo.  98. 

*  Koonan  y.  Lee  (aboye). 

'  Hunt  y.  Bloomer,  5  Dner,  202.  As  to  oral  agreement  to  yary  the  consideration 
or  conditiOD,  compare  Townsend  y.  Empire  Stone  Dressing  Co.  6  Ihier,  208 ;  Kim- 
ball y.  Meyers,  21  Mich.  276,  s.  o.  4  Am.  R.  487.  As  to  effect  of  diyersion  of  the 
proceeds,  see  Graver  y.  Wilson,  14  Abb.  Pr.  N".  S.  874. 

^  Peck  y.  Minot,  3  Abb.  Ct.  App.  Dec  466;  Hartley  y.  Tatham,  2  Abb.  Ct  App. 
Dec.  383. 

*  Forsythe  y.  Kimball.  91  IT.  S.  (1  Otto),  291. 

*  McLemore  y.  Pinkston,  81  Ala  266 ;  and  see  pp.  4  and  8  of  this  yol.  The  mles 
as  to  proving  payment  are  more  folly  stated  in  connection  with  Patmbmt  as  a  defense. 

10  Gardner  y.  Astor,  8  Johns.  Ch.  68;  Starr  y.  Ellis,  6  Id.  898. 

"  James  y.  Morey,  2  Cow.  246,  286,  807.  818. 

"  A  legal  presnmption  independent  of  the  Statute  (see  Paticestt  as  a  defense),  and 
fixed  by  statnte  at  twenty  years  (2  N.  Y.  R.  S.  801,  §  48).  even  in  case  of  a  mortgage 
to  secnre  an  unsealed  note  (Heyer  y.  Prayn,  7  Paige,  466). 

"  New  Tork  life  Ina.  A  Tmst  Co.  y.  Covert,  8  Abb.  Ct  App.  Dec.  860. 

^*  Hughes  y.  Edwards,  9  Wheat.  489.  497. 

"  Brobst  y.  Brock,  10  WalL  619,  and  cas.  cii 
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ITnconditionaP  tender  by  the  debtor*  of  the  ivhole  debt*  st  a 
time  when  the  creditor  was  bound  to  receive  it^  disduu^gee  the 
lien.*  The  twenty  years  limitation  of  the  mortgiy^  is  not 
shortened  by  the  fact  that  it  was  to  secare  a  note,  unsealed  and 
barred  in  six  years,*  but  a  discharge^  or  release*  of  the  bond  or 
note  discharges  the  mortgage. 

Defendants,  who  do  not  set  np  any  e(|iiitiefi  as  against  plaint- 
'  iff,  shonld  not  be  allowed  to  delay  ms  judgment  by  litigating 
issaes  between  themselves,  as  to  their  priorities,  or  their  equities 
as  to  the  order  of  sale.* 

T.   AcnONS  TO  BBDBSM. 

45.  Mode  of  proof. '^ — Oral  evidence  is  admissible,  to  show 
that  a  deed  absolute  on  its  face  **  was  intended  by  the  parties  as  a 
mere  security,  even  though  there  were  no  agreement  to  repay .^ 
Proof  of  the  continued  existence  of  the  debt  is  influential  eri* 
deuce  of  a  mortgage,  but  not  essential.^  So  is  the  circumstance 
of  continued  possession  by  the  claimant  after  apparent  conv^- 
ance  to  the  defendant.^  Proof  of  fraud  or  mistake  is  not  neces- 
sary." The  agreement  of  defeasance,  if  oral,  must  be  shown  to 
have  been  contemporaneous.^  Loose,  oral  declarations  of  inten- 
tion or  understanding  are  not  necessarily  enough.^  Evidence  that 
the  grantee  was  accustomed  to  lend  on  such  absolute  securities,  is 
not  relevant  without  anything  to  bring  it  home  to  the  knowledge 
of  the  alleged  borrower.^  Evidence  showing  only  a  right  to 
specific  performance  of  a  contract  is  a  variance.** 

A  contemporaneous  oral  agreement,  is  no  evidence  of  a  waiver 
of  the  right  of  redemption  innering  in  a  mortgage.^    A  subee* 


>  Storey  ▼.  Krewson,  65  Ind.  S97,  t.  o.  28  Am.  B.  SS8. 

*  Hurrte  v.  Jex,  66  Bwb.  S82. 

»  Gpsham  v.  Linden,  60  N.  Y.  647. 

*  Hartley  v.  Tatham.  2  Abb.  Ct.  App.  Dec.  8S8. 

»  Kortright  V.  Cady,  21  N.  Y.  848,  r«*Vg  28  Barb.  490;  &  a  «  Abb.  Pr.  868,  affg 
12  How.  Pr.  424;  Ketcham  ▼.  Crippeo,  87  Ckl  228. 

*  Sparks  v.  Pico,  1  McAlL  497 ;  Heyer  v.  Pruyn,  7  Paige.  466.    Compare  Jackaom 
▼.  Backett,  7  Wend.  94;  explflined  in  Belknap  v.  G-kneoii,  11  C<mn.  160. 

'  Driggs  y.  Simpeon,  8  Snpm.  a.  (T.  4  C.)  786,  affi'd  io  60  N.  Y.  641. 

*  Blodget  ▼.  VVadHams,  Hill  <&  B.  Snpp.  66. 

*  Smart  v.  Bement,  4  Abb.  Ct  App.  Dec.  268 ;  N.  Y.  Code  CJiv.  Pra  §  621 ;  New» 
aian  y.  Dickeon,  1  Abb.  NevCaa.  807. 

*<^  Despard  y.  Walbridge,  16  N.  Y.  874.  Or  a  conditional  sale  for  an  agreed  prloe. 
Bnssell  y.  Boathard,  12  How.  U.  S.  189. 

**  Horn  y.  Keteltas.  46  H.  Y.  606,  &  a  42  How.  Pr.  188;  compare  Fnllerion  r. 
McCurdy,  65  N.  Y.  687. 

1*  Campbell  y.  Dearbonrn,  109  Uaaa.  180,  a.  a  12  Am.  R.  671,  and  caa.  not, 

"Id. 

>«  Strong  y.  (Hewart,  4  Johns.  Gh.  167 ;  Hodgea  t.  Tenn.  ^c  Ivm,  Co.  8  N.  T.  416. 

>*  Barrett  y.  Carer,  8  Lana.  68. 

"  1  Greenl.  Ey.  13  ed.  881. 

"  Sugart  y.  Mays,  64  Geo.  664. 

"  Fullerton  v.  McCurdy,  66  N.  Y.  687. 

'*  Peogh  y.  Dayis,  96  U.  S.  (6  Otto)  882.  Or  inim  ateylnte  deed  sod  ooDtamporanai 
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qnent  release  eaimeKt  be  inferred  from  equivocal  circumstances 
and  loose  expressions,  but  must  appear  by  express  writing  or  by 
such  facts  as  estop.^  And  it  must  be  for  an  adequate  considera- 
tion.' On  this  question  the  value  of  the  property  and  the  fact  of 
possession  and  enjoyment  are  relevant'  The  making  of  a  pay- 
ment is  evidence  against  the  payer,  of  his  obligation,  but  is  shglit 
if  any  evidence,  against  the  receiver,  of  the  payer's  title/ 

VI.   AonONS  OP  PABTmOK. 

46.  Mode  (^proqf.} — Title  may  be  proved  as  in  e;jectment,' 
This,  with  evidence  of  possession,  actual  or  constructive,'  (and 
possession  may  be  proved  under  the  general  allegation  of  seizin  ^ 
IB  prima  facte  enough.'  Proof  of  legal  title,  in  the  absence  oi 
any  adverse  possession,  raises  a  sufficient  presumption  of  posses- 
sion.' A  variance  in  stating  the  parties'  interest,^'  or  describing 
the  premises,^^  i«  not  fatal.  In  an  action  to  test  the  validity  of 
an  alleged  devise  under  the  statute,^'  the  burden  is  on  plaintifi 
claiming  against  it  to  establish  its  invalidity.^ 

An  ouster  or  adverse  possession,  relied  on  by  a  defendant, 
should  be  pleaded,^  unless  it  appears  in  the  complaint,^  But  the 
burden  is  still  on  plaintiff  to  prove  seizin  in  common,  if  relied  on.*' 

The  relative  claims  and  liens  of  defendants  may  be  tried  and 
settled  under  proper  allegations.*^  A  tenant  in  common  claiming 
an  allowance  against  his  co-tenants  for  improvements  made  by 


0118  written  defeasancp.  Palmer  v.  Gnmsey,  7  Wend.  248.     QorUra,  Cooper  y.  Wbit> 
ney,  8  Hill,  95 ;  Baiter  y.  Tlirasher,  4  Deo.  498. 
1  Peugh  V.  Davis  (above). 

•  Id. 
•Id. 

*  Jamefl  y.  Blon,  2  Sim.  A  Stn.  dOO,  606. 

*  And  in  case  of  defaalt  this  is  enon^h.  Grlget  y.  Peckliamy  8  Wend.  486. 
Whether  title  may  be  litis^ated,  compare  Hosfbrd  v.  Merwin,  5  Barb.  61 ;  Sterricker 
y.  Dickinson,  9  Id.  516 ;  Van  Schnyyer  y.  Mnlford,  69  N.  Y.  426. 

*  This  is  necessary.  O'Dongherty  v.  Aldrich,  5  Den.  886 ;  Snlliyan  y.  Snlliyan, 
66  N.  T.  87,  rev*?  4  Hnn,  198,  s.  c.  6  Snpm.  Ct.  (T.  A  C.)  488.  Unless,  perhaps,  where 
the  parties  are  all  mere  remaindermcD,  constrnctive  possession  is  enough.  Beebe  y- 
Griffing,  14  N.  Y.  285. 

^  Jenkins  y.  Van  Schaack,  8  Paige,  242. 

•  Clapp  y.  Bromaghan,  9  Cow.  580,  560,  rev'g  6  Id.  295. 

•  Hrownell  y.  Brownell,  19  Wend.  867. 

><^See  Ferris  y.  Smith,  17  Johns.  221;  Thompson  y.  Wheeler,  15  Wend.  840; 
Clnpp  y.  Bromaghan,  9  Cow.  580,  566 ;  Noble  y.  Cromwell,  8  Abb.  Ct  App.  Dec. 
882,  8.  o.  27  How.  Pr.  289,  affi'g  26  Barb.  476,  8.  a  6  Abb.  Pr.  69. 

"  See  Corwithe  y.  GriflBng,  21  Barb.  9. 

"  N.  Y.  L.  1879,  p.  400,  c.  816;  am'd'g  L.  1868,  p.  626,  c  288,  g  2;  Yooadng  v. 
Yoessiog,  12  Hun,  678. 

"Id. 

^  Jenkins  y.  Tan  Pchaack,  8  Paige  242 ;  Sterricker  y.  Dickinaon,  9  Barb.  616,  621. 

"  Bnrhans  y.  Burhans,  2  Barb.  Ch.  898,  410. 

>^  Clapp  v.  Bromaghan,  9  Cow.  680. 

"  Bogardna  y.  Parker,  7  How.  Pr.  806,  N,  Y.  Code  Ciy.  Pro.  6  821.  For  the  rala 
where  there  are  mort^piges  of  one  tenant's  Interest,  seeQreea  y.  Arnold,  11  R.  1. 864, 
a  o.  28  Am.  B,  466. 
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him,  need  not  show  a  request  ot  promise  ;^  otherwise  of  a  stranger 
or  snb-tenant  who  improved  at  his  own  risk.' 

The  mode  of  ascertaining  present  valtis  of  life  estates  is  in 
some  cases  regalated  by  a  statute  or  rule  of  court.'  Where  it  is 
not,  or  if  the  statute  or  rule  merely  refers  to  the  priDciples  gov- 
erning annuities,  &c.,  anv  standard  table,  recognized  by  the  court, 
or  shown  to  be  such  by  the  testimony  of  a  quahiied  witness,  is  com- 
petent ;  *  and  evidence  that  the  condition  of  health  and  strength  is 
substantially  different  from  that  usually  enjoyed  by  persons  of 
the  same  age  is  competent  for  the  purpose  of  varying  the  conclu- 
sion drawn  from  the  table  ;^  in  the  absence  of  such  evidence  the 
tables  will  prevail.*  The  opinion  of  witnesses  as  to  the  cash 
value  of  a  life  estate  is  not  admissible.^ 


*  Green  ▼.  Patnam,  1  Barb.  600. 

>  Scott  Y.  Guernsey,  48  N.  T.  106,  123,  affi'g  60  Barb.  168. 

»  See  N.  Y.  L.  1840,  p.  128,  c  177  (S  R.  S.  6  ed,  692),  N.  Y.  Rule  of  Court  No.  ^6, 
of  1878  (formerly  No.  86).  ^ 

^  The  court  may  take  judicial  notice  that  the  tables  produced  are  approred 
standards.  See  McHenry  y.  Yokum,  27  I1L  160;  Donaldson  y.  R.  R.  Co.  18  Iowa, 
280,  291 ;  Wager  y.  Schuyler,  1  Wend.  568.  American  tables  and  experts  in  insur- 
ance testify  to  a  probability  of  lousier  life  than  indicated  in  the  Northampton  Tables, 
and  somewhat  longer  than  indicated  in  the  Carlisle. 

The  following  tables  haye  been  recognized  by  the  courts :  American  Experien/ce  Tabfe 
(contained  in  the  Michigan  Insurance  Company  act.  Comp.  Laws,  997).  Brown  y. 
Bronson,  85  Mich.  416.  Also  contained  In  2  N.  Y.  R.  S.  6  ed.  678.  Wifffflesworth't 
(cited  from  2  Am.  Ac.  of  A.  <b  S.  181).  Estabrook  y.  Hapgood,  10  Mass.  813^ 
815 ;  Mills  y.  Catlin,  22  Yt  98, 106 ;  also  cited  from  Oliyer's  Conyeyaocer,  in  UUU 
y.  Ca»lin,  22  Vt.  98.  106 ;  reprinted  in  8  Bush  (Ky.),  xii-xv;  Alexander  y.  Bradler, 
Id.  667.  The  Carlisle  Tablee,  Greer  y.  Mayor,  Ac  1  Abb.  Pr.  N.  S.  206,  s.  c.  4  Robt. 
675 ;  Donaldson  y.  R.  R.  Co.  18  Iowa,  180, 291 ;  New  Jersey  Rule  of  Court,  Nix.  Di^. 
1 106. 1111.  Also  in  8  Bush  (Ky.),  xi.  The  original  is  in  Milne  on  Annuities.  The 
Northampton  Tablee.  See  cases  on  p.  602  of  this  yol.  note,  and  N.  Y.  Rule  of  Court  of 
1878,  No.  76;  Geo.  R.  R.  Co.  y.  Oaks,  52  Geo.  410.  The  original  is  in  2  Price  on 
Reyersionary  Payments.  The  extract  from  the  Northampton  Tables,  printed  in  the 
N.  Y.  Supreme  Court  rules  (and  copied  in  Gary's  Probate  Law,  xl),  is  erroneous  in 
stating  the  yal nation  opposite  the  years  6,  ana  78  to  80  inclusive.  The  first  error 
is  in  substituting  the  terminal  6  for  0.  The  errors  in  the  later  period,  consist  in  sub- 
stituting the  yalue  appropriate  for  7  per  cent,  in  place  of  that  for  6  per  cent 
MeKande  P.  L,  Tablet,    BendryU  Ann.  T.    Jackson  y.  Edwards,  7  Paifl;e.  886.  408. 

For  a  notice  of  the  origin  of  such  tables,  see  William's  Case,  8  Bland.  Ch.  J86, 
221,  283,  288.  Where  the  court  do  not  take  judicial  notice  of  the  work  offered  as 
containing  the  table,  it  should  be  admitted  on  the  testimony  of  a  witness  that  he  has 
experience  in  the  business  of  life  insurance,  and  knows  the  yolume  produced  to  be 
the  work  containing  the  original  tables,  or  a  standard  work  recognised  in  a  reputable 
l.fe  insurance  office  as  contuning  a  true  copy  of  the  tables. 

*  Alexander  y.  Bradley,  8  Bush  (Ky.),  667;  and  see  McLaughlin  y.  McLaughlin, 
20  N.  J.  Eq.  (6  C.  E.  Green),  190;  Abercrombie  y.  Kiddle,  8  Md.  Ch.  320,  826;  and 
is  not  necessarily  incompetent  eyen  under  a  rule  of  court  which  makes  a  giyen  table 
the  guide.  The  rule  is  used  merely  as  a  means  of  approximation,  and  the  circum- 
stances and  condition  of  the  life  in  each  case  are  releyant.  Haulenbeck  y.  Cronk* 
right,  28  N.  J.  Eq.  407,  affi'd  in  26  N.  J.  Eq.  159. 

*  Alexander  y.  Brndley,  8  Bush  (Ky.),  667;  Brown  y.  Bronson,  86  Mich.  416, 
421.  Contra,  Shippen's  Appeal,  80  Penn.  St.  891,  8.  c.  2  Weekly  N.  468.  Extrinsic 
eyidence  is  also  proper  as  to  the  contingencies  upon  which  an  inchoate  right  may 
ripen  (see  Benedict  y.  Seymour,  11  How.  Pr.  176),  except  that  so  far  as  it  depends 
on  suryivorship  among  two  or  more  Joint  liyes  the  rules  aboye  stated  Apply*  See 
Jackson  y.  Edwards,  7  Paige,  886,  408,  affi'd  in  22  Wend.  498.  Possibility  and 
likelihood  of  issne,  when  releyant,  are  subjects  for  expert  testimony. 

*  Alexander  y.  Bradley,  8  Bush  (Ky.),  667. 
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ACTIONS  BETWEEN  VENDOR  AND  PURCHASER. 

1.  The  eontractw  8.  Actiona  to  reeorer  back  imrrhana 

2.  Oral  evidence  to  explahu  money. 

8.  Implied  covenanta:  time.  9.  Fraud  or  miarepresentation. 

4.  Title.  10.  Specific  performance:  the  contract 

5.  Plaintiff 'a  performance:  breach.  11.  —  oral  contract  partly  performed. 

6.  Value.  12.  — plaintiff' a  title  and  performance. 

7.  Contract  merged  by  deed. 

1.  The  cantract.'] — The  general  rales  as  to  the  proof  of  execn^ 
tion  and  oral  evidence  to  vary,  have  been  already  stated.^  A 
variance  in  stating  the  contract  in  a  respect  which  does  not  vary 
ihe  resalting  liabuity,  is  not  material.' 

If  the  contract  is  denied,  plaintiffs  evidence  mnst  satisfy  the 
statute  of  frauds,  or  show  that  the  case  is  not  within  the  statute.* 
If  defendant  answers,  and  does  not  deny  the  contract,  nor  indi- 
cate that  he  relies  on  the  statute,  the  statute  does  not  avail  to  ex- 
clude oral  evidence  of  the  contract  thus  admitted.*  An  oral 
agreement  may  be  proved,  notwithstanding  the  statute  of  frauds, 
"miere  plaintin  has  parted  with  value  on  the  faith  of  it,  placing 
himseli  in  a  situation  in  which  he  would  be  defrauded  by  ref us^ 
to  enforce  the  contract.^ 


>  Order  of  proof,  p.  604 ;  execution  proved  by  certificate  of  aeknowUdffmerU  or 
proof,  p.  698,  n. ;  proof  by  iuhteribing  vntneu,  p.  506 ;  pmof  of  handwrilinff,  pp.  892-8 ; 
aeal,  pp.  892  and  606;  execotion  by  eorporaUon  and  corporate  seal,  np.  82-6 ;  by 
religious  corporation  (Bo wen  ▼.  Irlah  Presb.  Cong.  6  Bobw.  246;  Moore  ▼.  St. 
Thomas'  Cb.  4  Abb.  New  Caa.  51,  and  caa.);  authority  of  €^ent,  p.  606  of  thia  yoL 
(^avery  y.  Sypber,  6  Wall.  167);  date,  pp.  409  and  608  of  this  yoL  ;  contract  by  let- 
Ur,  p.  289  (Nesham  V.  8elby, L.  B.  18  Kq.  Caa.  191,  a.  o.  1  Moak'a  £ng.  640;  Croaa- 
ley  Y.  Maycock,  L.  R.  18  Eg.  Cas.  180,  a.  c.  9  Moalc'a  £ng.  R.  727);  contract  by  teU 
egram,  p.  290  (Godwin  v.  Francis,  L.  H.  5  C.  P.  296;  89  L.  J.  C.  P.  121);  contract 
by  aueiion,  p.  827  (Eife  v.  Gadsden,  2  Rich.  (S.  C.)  873;  Torrance  y.  Bolton,  L.  R. 
8  Ch.  App.  118,  a.  o.  4  MnaVs  Eng.  800 ;  YandeYer  y.  leaker,  18  Penn.  St.  121,  127 ; 
PhiUipa  Y.  Higgina,  7  Lans.  814,  affi'd  in  65  N.  Y.  668);  execution  in  duplicaie  or 
coufUerpart,  p.  623 ;  subsequent  modifieation,  p.  610  (Benedict  y.  Lynch,  1  Johns.  Ch. 
870;  Bradford  Y.  Union  Bank  of  Tennessee,  18  How.  U.  8.  67). 

*  LobdeU  y.  Lobdell,  86  N.  Y.  827;  4  Abb.  Pr.  N.  8.  66;  88  How.  Pr.  847,  a.  c. 
82  How.  Pr.  1 ;  Crary  r.  Smith,  2  N.  Y.  60.  Aa  to  Yariance,  see,  also,  p.  622  of  thia 
voL 

s  P.  622  of  thia  yoL;  Reynolds  y.  Dunkirk  <k  State  Lme  R.  R.  Co.  17  Barb.  613  ; 
Goquillard  y.  Savdam,  8  Blackf.  (IndJ  24,  80.  EYen  if  the  answer  seta  up  a  differ- 
ent contract,    lijforrill  y.  Cooper,  66  Barb.  612,  616. 

*  Whiting  V.  Gould,  2  Wia  662.  694. 

*  Dodge  Y.  Wellman,  1  Abb.  Ct.  App.  Dec.  612;  Sandford  y.  Norris,  4  Abb.  Ct 
App.  Dec.  144.  Leyy  y.  Brush.  45  N.  Y.  689,  is  distinguished  in  Traphneen  y.  Burt; 
67  N.  Y.  80,  as  a  case  where  plaintiff  had  taken  nothing  and  parted  with  nothing. 
And  see  Baker  y.  Wainwright,  86  Md.  886,  a.  a  11  Am.  K.  496, 
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Where  the  parties  make  their  contract  in  writing,  delivery  of 
the  instrument  is  material.' 

2.  Oral  evidence  to  explain.] — ^If  the  instrnment,  expressly  or 
by  description,  shows  who  the  parties  are  (an  agent  being  consid- 
ered as  equivalent  to  a  partv,  wnere  the  agreement  purports  to  be 
made  by  him)^  extrinsic  evidence  is  admissible  to  explain  the  situa- 
tion and  relatioDS  of  these  parties,  their  business,  and  the  circum- 
stances surrounding  the  transaction.'  In  application  of  what  has 
been  already  said,'  oral  evidence  is  competent  (it  may,  however,  be 
wholly  insufficient  by  reason  of  the  statute  of  frauds*)  to  exfMn 
an  ambiguity  in  reference  to  the  premises  described,'  the  cove- 
nants and  stipulations,'  the  proportionate  interest  of  purchasers,^ 
and  the  like.' 


>  Delte  V.  FarUh,  44  Super.  Ot  (J.  A  S.)  190;  me,  alBo,  p.  SO^  of  this  vol.  Whtn 
tliey  make  an  orid  contracL  a  note  or  memoraDdnm,  relied  on  merely  as  eTidcjuce  noder 
the  Btatnte  of  franda,  may  be  sufficient  without  delir^ry  to  the  other  pnrty.  ParHU 
y.  McKinley,  9  Gratt.  1,7;  Buwiea  y.  Woodson,  6  Id.  78.  Tbus  a  letter  writtfo  hf 
one  of  the  parties  to  a  third  peraon,  tnafr  be  a  aofficient  memorandum.  Pomeroy  Sp. 
Perf.  122,  g  84;  Rosa  N.  P.  818. 

*  Pomeroy  Sp.  Perf.  127,  §  88.  Sven  for  the  purpose  of  making  It  appear  whidi 
is  tlid  yendor  bnd  wtiich  la  the  purchaser.  Id.  As  to  oral  «vidiBnoe  to  show  the 
true  party,  see,  also,  Briggs  y.  Partridge,  04  N.  T.  367,  8d4;  Beardsley  y,  Duntiej, 
69  S-,  Y.  677,  681 ;  I^ynde  y.  StMta,  1  N.  T.  httg,  Oba.  89,  «ad  oas.  dtj  and  aee  pi 
609  ofthisyol. 

*  flee  pp.  296, 1^08  and  624  of  this  to!. 

*  Whelan  y.  S«l]iyan,l(a  Haas.  254 ;  2  Wbart.  §  871 ;  WHghfty. Weeks,  ^  N.T.  i48. 

*  Phillipa  y.  Higgins,  7  Laos.  814,  sffi'd  66  N.  Y.  6(y3 ;  Brinkerhoff  y.  Olp,  86  B«4>. 
27;  0.  P.  Pi'ttit  y.  Shepard,  82  N.  Y.  97;  Mead  y.  Parker,  116  Mass.  413,  s.  c  16  Am. 
Uep.  110;  Magee  y.  LAyell  L.  R.  9  C.  P.  107,  s.  o.  8  Moak'a  Eng.  428;  Beaumont  y. 
Field,  1  B.  <k  Aid.  247{  Roso.  N.  P.  82,  86,  818.  And  ao  as  to  fixtures.  Martin  ▼. 
C!ope,  8  Abb.  Ct.  App.  Dec.  182. 

When  Unds  ar^  bounded  in  8U<^  phrftsesM  **  by,"  or  "  upon,"  or  "«lbttg,*  s  high- 
way  or  stream  not  nayigable,  unless  t>y  the  terms  of  the  grant  or  by  necessary  iu^i- 
eaaon  the  highway  or  Sie  bed  of  the  stream  are  ezclvided,  the  intent  to  grant  a  tatts 
to  the  oenter  of  the  highway  or  stream  will  be  presumed.  This  depends  wpco.  ihb 
intent  of  the  parties,  to  be  gathered  from  the  descri|ition  of  the  preimisee  read  in 
connection  wiih  the  other  parts  of  the  deed,  and  by  inference  to  the  s  tuation  of  tfa» 
lands  and  the  condition  and  relation  of  the  parties  to  those  and  other  lands  istk  the 
yidnity.  An  intent  to  exclude  the  highway  or  bed  of  ^e  stream  will  not  be  pre- 
fluro«d,  but  must  appear  from  the  terms  of  th«  deed  iis  interpreted  and  illustnteu  bj 
aurrouttdingoircmnstances.    Mott  y.  Mc^t,  88  K.  Y.  246,  268. 

«  Page  y.  McDonnell,  56  N.  Y.  299,  affi'g  46  How.  Pr.  52. 

'  Brothers  y.  Porter,  ^  B.  Monr.  (Ky.)  10«. 

**  Upon  principlcv  already  stated  (pp.  128,  <(98  of  this  yol.),  the  oral  eyideoee  oaiK 
not  stand  in  the  place  of  a  writing  to  satisfy  the  atatute  of  f^rauds,  but  the  writing  mfoat 
be  aucfa  thjt  after  teceiying^he  ^xtKnsic  eyidence  the  toourt  oan  #ee  with  soradent 
certainty  tiiat  the  writing  itself  tteana  aod  expresses  the  «0Dlaraet  alleged.  Per 
instance,  a  contract  to  sell  a  tract  of  land  not  identified  except  as  being  near  the  june^ 
tioa  of  two  roads,  is  not  alone  suffioieitt  to  call  fbr  apedAe  pearfervnance  as  to  nny 
particular  tract.  Dobson  y.  litton,  6  Ooldw.  616.  But  ti  contract  to  oonyey  a  lot  sit- 
uated on  a  street  named,  together  with  extrinsic  eyidence  ooniristent  with  tlie  writing 
that  the  yendor  had  one,  and  only  one  lot  on  that  street,  is  enough.  Hari^  y.  Brown, 
98  Mass.  646.  On  the  other  hand,  a  contract  only  dengnating  the  lend  as  beiogthe 
same  conyeyed  by  goyernment  to  0.  and  D.  and  by  C  lend  D.  to  A.,  cannot  be  yaoied 
by  eyidence  that  ft  was  only  intended  to  apply  to  land  deriyed  tinwi^  G.  alone  <¥ 
throng  D.  alone.    MarehaU  y.  Haaey,  4  Md.  498, 006. 
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8.  Imjiied  covenants:  tims.'] — An  execatory  contract  for  the 
Bale  of  real  eatate  impliee  (nnleas  what  ia  expreesed  indicatea  the 
contrary)  a  covenant  for  title,  which  oontinnea  till  merged  hy 
eonveyanca^  If  the  language  of  the  contract  does  not  deter* 
mine  whether  time  ia  material^  eidxinaic  evidence  of  eurrounding 
eircumstancea  ia  relevant.  A  aubaeqnent  agreement,  extending 
time,  will  snatain  an  inference  that  it  waa  material.' 

4.  TiileJ] — If  plaintifPa  title  is  in  iasue  in  an  action  on  his 
executory  contract  to  convey,  the  burden  of  proof  is  on  him  to 
ahow  good  title  afSrmatively,'  or  that  the  purchaser  agreed  to 
accept  fidch  title  as  he  had/  A  conveyance  to  him,  with  pos- 
session nnder  it,  ia  not  enough  under  a  oirect  issue  on  title. 

The  relation  between  vendor  and  purchaser  does  not  estop  the 
latter  from  disputing  the  former's  title,'  unless  he  eained  and  is  re- 
tainingpossession  under  the  agreement*  On  tne  question  of 
plaintiff^  titk,  his  own  declarations  are  competent  in  his  favor, 
when  part  of  the  reeaegtof  of  an  act  a&cting  the  title,  already 
properly  in  evidence/  An  abstract  of  title  furnished  bv  the  seller 
to  tne  buyer  to  aid  in  his  search  is  competent  against  tne  seller,  as 
showing  his  claim  of  title,  for  the  purpose  of  proving  defects  in 
such  title.*    The  opinions  of  witnesses  are  not  competent.* 

6.  Plaintiff^ 9  performarhoe  :  i#vacA.] — An  allegation  of  per- 
formance of  a  condition,^  does  not  admit  evid^ice  of  a  waiver  or 
other  exense  for  non-performance.^  But  an  allegation  of  tender, 
where  it  is  not  part  of  the  contract,  but  an  act  injpaisy  does 
admit  evidence  of  a  waiver.^  Tender  to  and  refusal  by  joint- 
purchasers  is  proved  by  tender  to  and  refusal  by  one.  Omisaion 
to  deny  due  allegation  of  a  request  ainl  refusal,  dispenses  with 


1  Bnnrell  t.  Jftckson,  0  N.  Y.  6S6;  Md  lee  Thomas  t.  Bsrtow,  4S  Id.  198 ;  L^- 

ipeit  V.  Mut.  L.  Tna.  Ok  of  K.  Y.  63  N.  Y.  394,  398.    8o  of  a  contract  for  sale  of  a 
leasehold  interest,  unless  a  tax  lease.    Boyd  v.  bclilcslnrer,  69  N.  Y.  801,  807. 

*  Wiswall  Y.  McGowB.^  Barb.  270,  afiTd  mti,  mom,  Prioa  t.  McGown,  10  N.  Y.  465. 

*  Wilson  T.  Holden,  16  Abb.  Pr.  188,  136. 

*  Negley  v.  Lindsay,  67  Penn.  St.  217,  b.«.  6  Am.  R.  427;  Wilson  y.  Helden 
(abore).  As  to  evidenca  of  &ncnmbrance,  see  Anonymous,  2  Abb.  Kew  Gas.  66 ; 
Kiggs  Y.  Pursell,  66  N.  Y.  193;  Boeder  y.  Scheider,  1  Hon,  121.  As  to  offer  to  die- 
charge.     Rinaldo  Y.  Housmann,  1  Abb.  New  Cai.  312. 

»  Blight  Y.  Rochester,  7  Wheat.  636. 

*  See  Dage  707  of  ibis  yoL    Com|>are  Coray  y.  Hatthevsoo^  7  Xjans.  SO. 

^  DeYling  y.  Little,  26  Penn.  St.  602, 606.  The  r  le  as  to  admissions  and  declara- 
tions of  predecessors  in  the  title  (stated  at  pp.  710,  711  of  this  Yol.)app]iea.  8so 
Pearce  y.  Niz,  34  Ala.  188,  186 ;  Vint  y.  King,  2  Am.  Law  Reg,  712. 

*  Hartley  y.  James,  60  N.  Y.  Z&. 

*  Winter  y.  Stock,  29  Cal  407,  412. 

'^  Aa  to  the  casea  in  which  performance  or  tender  most  be  proYed,  see  Hartk|V  y. 
Games,  60  N.  Y.  88.  42;  Boyle  y.  Harris,  11  R.  1.  689 ;  DelaYan  y.  Dnncan,  49  K.  Y 
486 ;  Barling  y.  Kinjr,  66  Barb.  688,  642,  a.  c.  2  Bnpm.  Ct  (T.  A  0.)  646 ;  McCottei 
T.  Lawrence,  4  Hon,  107,  a.  o.  6  Snpm.  Ct.  (T.  A  C.)  892;  Hoag  y.  Parr,  18  Bw^  96| 
100. 

"  Baldwin  y.  Mnnn,  2  Wend.  899 ;  Oakley  y.  liorton,  11  K.  T.  28. 

"  Holmes  y.  Holmes,  9  N.  Y.  625,  affi'j  12  Barb.  187;  Carman  Y.  PiAt^,  21  K^,  IT 
047.    Compare  pp.  837,  838  of  this  yoI 
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necessitj  of  proving  demand.^    Evidence  of  the  second  demand, 
Rometimes  required,  is  admiBsible  without  being  alleged.' 

In  general,  proof  of  absolute  refusal  before  the  expiration  of 
the  time  fixed  lor  performauce  is  not  enoueh,*  unless  the  partj 
refusing  had  put  it  out  of  his  power  to  perform,*  or  the  refusal 
was  communicated  and  was  intended  to,  and  did,  influence  the 
conduct  of  the  other  party,  to  his  damage.^ 

6.  Valice.'] — Upon  principles  already  stated,*  a  witness,  who 
is  shown,  to  the  satisfaction  of  the  court,  to  have  such  conver* 
sance  with  the  values  of  real  property  in  the  place  as  to  enable 
him  to  form  a  reliable  opinion,  may  testify  to  the  value  of  the 
property,  and  to  the  effect  on  it  of  conditions  involved  in  the  lit- 
igation.^ If  the  premises  have  a  market  value,  a  witness,  conver- 
sant with  market  value,  may  give  his  opinion  without  having 
examined  the  premises.*  If  the  qualihcation  of  a  witness  is 
conversance  with  value  for  certain  purposes  onlv, — as,  for  in- 
stance, a  farmer  in  the  vicinity  who  is  deemed  qualified  to  express 
an  opinion  of  value  for  farming  purposes, — ^ne  may  express  an 
opinion  as  to  value  for  such  purposes;  but  not  an  unqualified 
opinion  if  the  property  may  be  valuable  for  other  purposes.*  A 
witness,  having  properly  testified  to  his  opinion,  may  state  the 
reasons  of  it.  Evidence  of  the  price  brought  by  similar  lands  in 
the  same  vicinity  is  competent,**  unless  it  involves  such  differences 
as  to  require  evidence  oi  the  cost  or  condition  of  improvements 
for  the  purpose  of  computing  the  greater  or  less  value  of  the 
premises  in  question.  The  evidence  of  value  should  relate  to  the 
time  in  question  with  reasonable  proximity." 

7.  Contract  merged  hy  deed.] — Acceptance  of  a  deed  under 
the  contract,  although  it  varies  from  it,  ib  prima  facie  evidence 
of  extinguishment  of  the  vendor's  obligations  as  to  title,  extent 
of  possession,  quantity  and  emblements.^    In  these  respects,  it  is 


*  Fagen  ▼.  DavisoD,  2  Daer,  168,  109. 
>  Peftrsoll  Y.  Frazer,  14  Barb.  664. 

*  Daniels  y.  Newton,  114  Mass.  680,  8.  o.  19  Am.  R.  884. 

*  Sears  y.  ConoYer,  4  Abb.  Gt.  App.  Dec.  179.  This  fact,  if  relied  on,  should  be 
pleaded.    Van  Kensselaer  y.  Miller,  Hill  A  D.  Sapp.  287. 

*  This  seems  to  be  the  sound  principle  and  goes  far  toward  reconciling  the  csises, 
which,  failing  to  express  it,  are  often  in  apparently  hopeless  conflict.  8ee  pp.  888, 
and  884  of  this  Yol;  Skinner  y.  Tinker,  84  Barb.  888;  Thomas  y.  Wickmsn,  1 
Dalv,  68. 

*  See  pp.  806,  848,  698  of  this  yoL 

^  Tucker  y.  Mass.  Cent  R.  R.  Go.  118  Maes.  647. 

*  Lawrence  y.  City  of  Boston,  119  Mass.  126. 

*  Brown  y.  ProY.  A  Springf.  R.  R.  Co.  8  Reporter,  876 ;  Hawkins  Y.  City  of  Fall 
RiYer,  119  Mass  94. 

>«  Mains  y.  Haight,  14  Barb.  76. 

"  Sanford  y.  Shepard,  14  Kans.  228. 

i>  Hunt  Y.  Amidon,  4  Hill,  846 ;  Smith  y.  Price,  89  HI.  28 ;  Lloyd  Y.  Farrell,  48 
Penn.  St.  78,  78;  6  Abb.  N.  T.  Die:,  new  ed.  104,  ^c  It  seems  tlmt  the  fact  that  a 
substituted  covenant  or  conYeyance  was  accepted  in  consummation  of  the  ooYenant^ 
may  be  proYed  by  parol    Thomas  y.  Bartow,  48  K.  T.  198, 197. 
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presumed  that  the  deed  contaiDB  the  final  agreement  of  the 
parties/  and  that  the  grantee  intended  to  give  up  the  benefit  of 
covenants  of  which  the  conveyance  is  not  a  performance  or  satis- 
faction ;^  bnt  the  presumption  may  be  rebutted  by  proof  of  the 
express  agreement  of  the  parties.*- 

8.'  Actions  to  recover  hack purchaa&^money.'] — To  recover  back 
purchase-money,  on  the  ground  of  failure  oi  title,*  the  burden  is 
on  plaintiff*  to  prove  the  failure  of  title,  or  fraud  alleffed,*  as  well 
as  tne  payments  made.^  In  an  action  to  recover  back  for  a  defi- 
ciency m  the  land,  evidence  as  to  what  was  said  and  done  prior  to 
the  execution  of  the  written  contract  and  the  deed  is  competent, 
not  to  contradict  what  is  expressed,  but  to  show  intent  and  mis- 
take.* Deficiency,  if  great,  may  sustain  an  inference  of  fraud, 
but  is  not  conclusive.* 

9.  Fraud  or  misrepresentation.'] — ^Under  a  denial  of  title, 
fraudulent  misrepresentation  involved  in  proof  of  a  breach,  is  com- 
petent.^  The  test  of  materiaUtv  in  a  variance  in  dimensions  is,— 
nad  the  falsity  been  known,  would  the  contract  have  been  entered 
into?*^  False  representations  alleged  as  a  ground  of  relief, 
should  be  proved  as  in  an  action  for  deceit.^  Willful  suppression 
of  material  evidence  has  peculiar  significance,  in  an  action  for 
specific  performance.** 

10.  Specific  performance  :  the  contract^ — ^The  proof  must  be 
clear,  dennite  and  conclusive,  and  must  show  a  contract,  leaving 


>  Hardock  r.  GUehrist,  62  N.  Y.  242,  246. 

*  Morrla  v.  Whitcher,  20  N.  Y.  41. 

*  Murdock  v.  Gilohrist,  52  N.  Y.  242»  247.  The  purchaser  is  not  necessarily  pre- 
sumed to  know  whether  the  deed  accepted  embraced  all  the  land  contracted  for;  and 
fraud  in  inducing  the  acceptance  of  a  deed  c  onveyin?  only  n  part  may  be  proved. 
Beardsley  y.  Duntley,  69  N.  Y.  577,  681.  So  of  mistake,  where  the  grantor  was  in- 
tmsted  to  prepare  the  deed  and  nntnily  described  the  premises.  Wilson  v.  Van  Pelt, 
2  Sapm.  Ct.  (T.  h  C.)414,  and  cas.  dt.  That  both  parties  were  isnoraiit  of  an  incum- 
brance is  not  relevant,  if  both  had  equal  and  adequate  means  of  information.  Whitie- 
more  y.  Fari-ington.  12  Hun,  849. 

^  As  to  the  necessary  facts',  see  Page  y.  McDonnell,  65  N.  Y.  299,  fiffi*g  46  How. 
Pr.  62;  Thomas  y.  Barton,  48  N.  Y.  198;  Friedman  y.  Dewes,  S3  Super.  Ct.  (1  J.  <k 
6.)  450;  Wheeler  y.  Mather,  66  III  241,  s.  c.  8  Am.  Rep.  688. 

*  Treat  y.  Orono.  26  Me.  flS  Bhep.)  217. 

*  Fraud  cannot  be  proyed  unless  alleged.  Noonan  y.  Lee,  2  Blackf.  499,  608,  and 
cas.  cit. 

»  O'Brien  v.  Cheney,  6  Cush.  (Mass.)  148. 

*  Wilson  y.  KandaU,  67  N.  Y.  888,  affi'g  7  Hun,  15 ;  and  see  King  y.  Enapp,  59 
N.  Y.  462.  The  acceptance  of  the  deed  may  be  explained  by  parol  eyidence  of  an 
agreement  to  ^n  the  amount  of  the  purchase-money  by  a  subsequent  survey.  Mur- 
dock V.  Gilchrist,  52  K.  Y.  242.  246. 

*  Ereiter  v.  Bomberger,  82  Penn.St.  59,  s.o.22  Am.  R.750,  2  Weekly  Notes,  685,687. 
"  Rose.  N.  P.  328. 

"  Stokes  y.  Johnson,  57  N.  Y.  678. 

>'  Chapter  XXXIV;  Casey  v.  AUen,  1  A.  E.  Marsh,  465 ;  see,  also.  Chapter  L.  In- 
adequacy of  price  may  raise  an  inference  of  fraud,  or  an  inference  that  the  parties  al- 
lowed for  a  aefect,  and  thus  disproye  an  allegation  of  fraud.  Waldron  y.  Zollikoffer, 
a  Iowa,  108. 

"  Jenkins  y.  Eldredge,  8  Story,  181;  Vint  y.  Eing,  2  Am.  Law  Reg.  712. 
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no  jus  deliberandi^  or  loom  pcmiteniuB.  It  eannot  be  made  oat 
bj  mere  hearsay,  or  evidence  of  declaratioDS  made  to  strangers.* 
Inadequacy  of  consideration  is  not  now  regarded  as  conclusive  evi- 
dence of  f rand,  but  raises  a  question  of  met*  Whether  the  con- 
tract is  executory  or  executed,  the  plaintiS  may  introduce  parol 
evidence  to  show  a  mistake  or  fraud  whereby  the  written  contract 
fails  to  express  the  actual  agreement,  and  to  prove  the  actual 
modification  necessary  to  be  made  therein,  whether  such  variar 
tion  consists  in  limiting  the  scope  of  the  writing,  or  in  enlai^ging 
it  so  as  to  embrace  land  which  had  been  omitted  through  the  mis- 
take or  fraud,  and  he  may  then  obtain  a  specific  enforcement  of 
the  contract  thus  varied ;  and  such  relief  may  be  granted,  althoufih 
tlie  contract  is  one  which  is  required  by  the  statute  to  be  in  writ- 
ing.' Inadequacv  of  consideration  is  relevant,  on  the  question  of 
fraud ;  and  may  be  so  great  as  to  be,  alone,  satisfactory  evidence 
of  fraud.^  A  plaintiff,  who  fails  to  establish  the  contract  he  has 
alleged,  cannot  rely  on  that  alleged  in  the  answer,  without  adopt- 
ing it  as  constituting  his  case.'  An  optional  contract  may  oe 
proved,  but  if  the  time  for  the  exercise  of  the  option  is  limited, 
its  exercise  within  that  time  must  be  shown.*  And  if  personal, 
it  must  be  exercised  by  the  person  entitled  thereto.^ 

Plaintiff  may  prove  a  claim  for  damages,  if  he  fails  to  show 
a  right  to  specific  performance.' 

11.  — oral  contrad  partly  performed.'] — ^It  is  proper  to  prove 
the  part  performance  first,  as  a  foundation  for  letting  in  the  oral 
contract/  The  acts  relied  on  for  part  performance  must  be  such  as 
to  show  that  some  contract  existed,  that  they  would  not  have  been 
done  but  for  the  contract,  and  are  not  inconsistent  with  that  al- 
leged ;  and  then  additional  oral  evidence  of  its  terms  is  compe- 
tent, if  the  circumstances  shown  are  snch  that  to  exdnde  it  wimld 
be  a  fraud  upon  the  plaintiff.^  Payment  of  price  is  not,  alone, 
enough.^    Ciiange  of  possession  is  usually  enough,^  except  in  case 


>  Pnrcell  v.  Miner.  4  Wall.  61^  517, 

'  Pomeroy  8p  Perf.  274.  §  194. 

»  P«)mepoy  sp.  Perf.  347,  §  264;  and  tea  Beardflley  T.  Dnntley,  69  IIT.  T.  677, 
583 ;  WUson  y.  Van  Pelt,  2  Supm.  Ct.  (T.  A.  C.)  414,  and  «aa.  ^dt. ;  Glaas  r.  HiObert, 
102  Mass.  24. 

*  Pomeroy  Sp.  Perf.  270,  §11^3. 

•  Boardman  v.  Davidson,  7  Abb.  Pr.  N.  S.  489. 

*  Goddinsf  Y.  Warmsly^  4  Snpm.  Ot  (T.  A  C.)  49,  ft.  a  1  Hon,  68S,  affi*d  in  60  N. 
TT  ^44. 

'  1  MendenhaU  t.  Cllack,  61 K  T.  ^6. 
^  Beck  T.  AllisoD,  56  N.  T.  366,  378,  reVg  4  Daly,  421 ;  e.  r.  Margraf  t.  Mqi^  IS^ 
ST.  T.  155,  159,  and  oas.  cit  An  to  when  may  action  be  retained,  to  givo  damagee^ 
iBee  Stembeiger  t.  McGorem,  56  K.  Y.  IIS,  s.  o.  16  Al>b.  Pr.  N.  S.  267«  rev*^  4  Daly, 
456.  On  prayer  for  performance  as  to  part  and  deduction  of  price  as  to  remdoe,  per* 
ibrmance  as  to  wbole  cannot  be  deoreea.    Boyd  T.  Sctbleainger,  S9  N.  7.  301. 

•  Pomeroy  Sp  Perf.  151,  §  107. 
n  Miller  v.  Ball,  64  V.  T.  286. 

"  Pomeroy  Sp.  Perf.  p.  159-68,  §|  11^14.  Conlra,  Morrill  v.  Coopec,  65  BaAl 
512.  and  caa.  cit. 

»' Poneroy  Sp.  Perf.  164-78,  §§  116-25;  and  sm  Beord^y  t.  Duntlier,  69  N. 
T.  577.     Cimtra,  Pnrcell  r.  Miner  (4  Wall.  513,  517),  requiring  also  poasesaion. 
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of  a  gift.    The  making  of  improyements  is  also  enough.^    In 
case  of  a  gift  both  togetner  are  enough.^ 

To  establish  part  performance,  proof  to  a  reasonable  certainty 
is  sufficient.' 

1 2.  — plmfntiJT^  titl^  and  performance.'] — Plaintiff  mnst  show 
clearly  that  the  purchaser  will  receive  snch  a  title  as  he  contracted 
for.*  A  title  which  requires  oral  evidence  to  support  it  may  be 
enough,*  unless  the  purchaser  stipulated  for  record  title.*  If  the 
contract  was  by  a  trustee,  plaintiff  must  show  that  it  was  such  as 
he  mi^ht  properly  have  made,  and  as  the  oonrt  would  have  ap- 
proved and  authorized,  had  its  authority  been  asked.^  Good  title 
at  the  time  of  trial  is  sufficient ;  but  defects  at  the  commence- 
ment of  the  action  are  relevant  on  the  question  of  interest*  and 
costs.  Either  party  may  show,  by  evidence  which  would  be  ap* 
plicable  in  ejectment,  that  the  yendor  has  a  defective  title,  or 
none.  It  is  enough  for  the  purchaser,  when  sued  by  the  vendor, 
that  there  is  a  reasonable  doubt  concerning  the  title,  other  than  a 
pure  qnestion  of  law,  which  the  court  ought  to  determine. 

Strict  fulfillment  in  point  of  time  on  the  part  of  the  plaintiff,  is 
not  in  general  essential.*  UnexcusedlongdelayiBabar.^*  A  change 
of  circumstances,  detrimental  to  defendant,  will  not  he  presumed 
fix>m  the  mere  fact  of  dday^  but  must  be  proved  if  relied  on.^ 
The  statutory  presumption  of  payment  |^  of  a  sealed  instrument, 
arising  from  the  li4)ee  of  twenty  years,  is  not  aufficient  evidence 
of  payment.^      

>  Pome<yiy  Sp.  Perf.  l^S-Se,  §§  126-412. 

'  Lobdttll  y.  I^bdeU,  86  N.  Y.  827;  4  Abb.  Pr.  N.  S.  56;  88  How.  Pr.  847,  ret'g 
82  How.  Pr.  1 ;  Neale  ▼.  Neales.  9  Wall.  1. 

'  Neale  ▼.  Neales.  9  Wall.  1.  Cutdra,  it  mml;  be  'MndiibitiU)!^.''  0un,  J.,  in 
Pnrcell  t.  Miner,  4  Wall.  61B,  617.    Biit  «ee  p.  495  of  thU  vol. 

*  Hinckley  v.  Smitb,  51  N.  Y.  21.  25. 

*  Marray  t.  Harway,  56  N.  Y.  887,  844.  Ckpipare  Thorn  y.  Sheil,  15  Abb.  Fir. 
N.  S.  81. 

*  Ooray  ▼.  Mattbewaop,  7  Lans.  80. 
'  Sherman  y.  Wright,  49  N.  Y.  227. 

*  Jenkins  y.  Fahey,  78  N.  Y.  856,  rev'g  11  H«,  a5l. 

*  Dayidson  y.  Jersey  Oarmpmy,  71  N.  Y.  888,  884,  ttflTg  6  Him,  470. 

^^  Finch  y.  Parker,  49  N.  Y.  1 ;  MerehantsT  Bank  ▼.  Th•■l■ol^  55  N.  T.  7,  IX 
^*  Merchants^  Banky.  Thomson  (aboye). 
«  2  N.  Y.  R.  8.  201.  g  4S. 

^*  Morey  y.  Fanners'  Loan  <k  Trust  Co.  14  N.  Y.  S02.    The  limHation  appUcablo 
Sioot  that  of  Mlioaa  on  sealed  eodtnuAi.    Petevs  y.  Delaplaiae.  49  N.  Y.  362,  87a. 


CHAPTER  L. 

HCTIONS  FOR  BEFORMATION  OR  CANCELLATION   OF  INSTRUMENT 

1.  Nature  of  the  action.  8.  Groonda  of  ImpeachmeDt 

2.  The  instrament  impeached. 

1.  Na4iure  of  the  action.'] — ^A  CTOtmd  of  action  substantially  of 
the  nature  alleged,  must  be  proved.*  Thus  an  action  to  cancel  for 
fraud  is  not  sustained  by  evidence  of  a  right  to  redeem.^  It  is 
enough  that  material  allegations  of  fraud  are  proved,  although 
other  allegations  of  fraud  remain  unproved  ;•  or  although  there  is 
also  a  breach  of  warranty  or  other  wrong  on  which  plaintifiE  might 
recover  damages.^ 

2.  The  instrument  impeached.'] — Plaintiff  may  prove  the  in- 
strument in  the  usual  way,*  and  then  proceed  to  impeach  it.*  Sev- 
eral contracts  having  together  the  effect  alleged,  may  be  proved 
under  an  allegation  of  one  contract.^ 

3.  Grounds  of  i/mpe<ichment^ — ^To  avoid  a  contract,  it  must  at 
least  be  shown  that  the  minds  of  the  parties  never  met.  To  re- 
form the  instrument,  it  must  be  showii  that  they  did  meet  on  other 
terms  than  those  embodied  in  the  writing,  and  that  the  intention 
of  both  was  by  mistake  misrepresented  in  the  writing.® 

Fraud  cannot  be  presumed  or  inferred  without  proof,  in  an 
equitable  action,  any  more  than  in  a  common  law  action.^    It  is 

»  Eyre  v.  Potter,  16  How.  U.  S.  42. 

*  Patterson  v.  Patterson,  1  Robt.  184,  a.  o.  1  Abb.  Pr.  N.  S.  262.  Nor  an  action 
to  cancel,  by  proof  of  a  right  to  specific  performance.  Fullerton  v.  McCordy,  65 
N.  y.  687. 

*  MoxoQ  Y.  Payne,  L.  R.  8  Ch.  App.  881,  s.  o.  7  MoaVs  Eng.  442. 

^  Smith  T.  Babcock,  2  Woodb.  it  M.  246,  and  cases  died ;  Boyce  y.  Gnmdy,  8 
Pet  210,  210. 

»  See  Chapters  T,  XXVIf  and  XLVIIL 

*  Bunce  v.  Gallagher,  6  Blatchf.  481 ;  7  Am.  L.  Reg.  N.  S.  82. 

^  Pierce  ▼.  Wilson,  84  Ala.  696,  607.  And  nnder  a  denial  of  a  contract  alleged, 
defendant  may  prove  other  cunteinporaneous  and  qualify ing  contracts.  Marsh  v. 
Dodge,  66  N.  Y.  688 ;  4  Hun,  278 ;  6  Supm.  Ct.  (T.  <fr  C.)'668. 

^  The  rules  of  proof  for  reformation  have  been  already  stated.  P.  612  of  this  vol 
See,  also,  Jackson  v.  Andrews;  69  N.  Y.  244 ;  Mead  v.  Westchester  F.  Ins.  Qlo.  64  Id. 
456;  Bush  V.  Hicks,  60  Id.  298,  802,  s.  c.  2  Supm.  Ct.  (T.  <&C.)8o6;  Hoag  ▼. 
Owen,  67  Id.  644,  affi'ff  60  Barb.  84 ;  Boardman  y.  Davidson,  7  Abb.  Pr.  N.  S.  489; 
Gillespie  v.  Moon,  2  J()hn8.  Ch.  685,  697 ;  Bryce  ▼.  Lorillard  F.  Ins.  Co.  66  N.  Y. 
240,  a.  o.  46  How.  Pr.  498.  affi'g  86  Super.  Ct  (8  J.  <b  S.)  894.  As  to  cogency  of  proof, 
see,  also,  Fishel!  v.  Bell,  Clarke,  87 ;  PhcBuix  F.  Ins.  Co.  v.  Gumee,  1  Paige,  278;  Bryce 
v.  Lorillard  F.  Ins.  Co.  86  Super.  Ct.  (3  J.  <b  S.)  894 ;  Poroeroy  Sp.  Perf.  846,  §  261.  As 
to  oral  evidence  that  the  terms  of  a  trust  were  fixed  nnder  a  misapprehension,  or  foiled 
to  express  the  settlors  intent,  see  Mnloch  v  Muloch,  9  Reporter,  860,  and  cases  cited. 

*  Hairer  v.  Thomson,  1  Black,  80 ;  Warner  v.  Daniels,  1  Woodb.  h  M.  90,  s.  c. 
9  Law  Rep.  160,  and  cases  cited.  Compare  Gallatian  v.  Cunningham.  8  Cow.  861. 
Courts  of  equity  have  repeatedly  refused  to  sustain  actions  to  set  aside  deeds  for 
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enough  to  prove  the  suppression  or  misrepresentation  of  a  mate* 
rial  fact,  though  there  were  no  intent  to  defraud.*  If  the  parties 
to  a  written  agreement  stood  on  equal  footing,  dealing  at  arm'^ 
length,  oral  evidence  is  inadmissihle  to  show  that  one  represented 
to  the  other  that  the  agreement  would  give  to  him  something 
which  by  its  terms  it  denied  him,  unless  the  latter  shows  that 
some  part  of  the  contract  was  omitted  by  fraud  or  mistake,  which 
he  supposed  to  have  been  included  at  the  time  of  its  execution.^ 
Knowledge  possessed  •  by  the  attorney  or  counsel  employed  by 
the  party ,^  in  a  particular  transaction  for  his  client,  is  notice  to  his 
client,  if  the  client  take  and  profit  by  the  fruits  of  the  transac- 
tion.'' Evidence  of  diligence  in  discovering  the  fraud  is  not  re- 
quired.* Evidence  of  mligence  in  rescinding  after  discovery  is 
required.' 

To  rescind  an  executed  contract^  of  an  insane  person  who  was 
apparently  of  sound  mind  when  the  contract  was  made,  if  the 
consideration  has  been  enjoved  and  cannot  be  restored  (even 
though  compensation  might  be  awarded),  the  plaintiff  must  show 
fraud,  undue  advantage  or  imposition  on  the  part  of  defendant,* 


frnnd,  unless  there  was  proof  beyond  reasonable  doubts  Gould  y.  Goald,  8  Story  C. 
Ct.  516 ;  Phettiplace  y.  Sayles,  4  Mas.  812 ;  Garrow  v.  Davis,  10  N.  Y.  Lt^g.  Obs.  225» 
and  cases  cited  in  note  8  on  page  731 ;  but  see,  on  this  sabject,  pp.  496  and  670  of 
this  vol 

For  the  roles  as  to  the  mode  of  proTing  frand  and  good  faith  respectiyely,  see 
Chapters  XVI,  XXXIV  and  LI. 

*  Hammond  y.  Pennock,  61  K.  T.  145, 152,  affi*g  6  Lans.  858 ;  Smith  y.  Richards, 
18  Pet.  26. 

*  Jarvis  y.  Palmer,  11  Paige,  650,  658.  Compare,  for  a  freer  mle,  where  one  had 
some  right  to  rely  on  the  other,  Beardsley  y.  Duntley,  69  N.  T.  577. 

'  If  previous  knowledge  is  relied  on,  it  should  be  shown  to  be  within  a  time  rea- 
sonable for  presnming  recollection. 

*  Olherwise  of  knowledge  on  the  part  of  one  employed  by  the  agent  or  corre- 
spondent of  the  party.  Hoover  y.  Wise,  91  U.  S.  (I  Otto),  808,  reVg  Hoover  v. 
Greenbaum,  61  N.  Y.  806;  62  Barb.  1S8. 

»  May  y.  Le  Claire,  11  Wall.  217. 

«  Baker  y.  Lever,  67  N.  Y.  804,  sffi'g  5  Hun.  114. 

'^  According  to  Lindsay  Petroleum  Co.  v.  Hard,  L.  R.  6  P.  C.  221,  s.  o.  8  MoaVs 
Eng.  180,  if  defendant  alleges  laches  in  the  other  party,  he  must  show  when  the  lat- 
ter acquired  knowledge  of  the  truth,  and  that  he  knowingly  delayed  asserting  his 
right. 

^  So,  also,  according  to  the  best  considered  recent  authorities,  of  an  executory 
simple  contract  Lancaster  Co.  Bank  y.  Moore,  78  Penn.  St.  407,  s.  o.  21  Am.  R.  24 
(approved  in  78  Penn.  St.  414).  Compare  Musselroa^.  v.  Cravens,  47  Ind.  1.  The 
contrary  held  of  a  power  of  attorney  and  conveyance  therennder.  Dexter  v.  Hall, 
16  Wall.  9,  afiS'g  Hall  v.  Unger,  2  Abb.  U.  S.  502.  See,  also.  Van  Deusen  v.  Sweet, 
51  N.  Y.  878.  In  this  case,  however,  the  later  English  cases,  applying  the  modern 
equitable  rule,  are  not  reviewed.  See  cases  above  cited,  and  WillaraEq.  J.  Chap, 
on  Fraud ;  Ordronanx  Jud.  Aspects  of  Insan.  pp.  800,  806,  809. 

Lunacy  is  a  shield,  not  a  sword.  Allen  v.  Berryhill,  27  Iowa,  534,  s.  c.  1  Am.  R. 
809.  JmhecilUy  is  not  of  itself  sufficient,  but  is  material  in  connection  with  fraud  or 
undue  influence  or  advantage.    Johnson  y.  Harmon,  94  U.  S.  (4  Otto),  871,  879. 

*  Young  y.  Stevens,  48  N.  H.  188,  s.  o.  2  Am.  R.  202 ;  Molton  v.  Camroux.  2 
Excb.  487,  8.  o.  4  Exch.  17,  18  Law  Jour.  Exch.  856:  Elliott  v.  Ince,  7  De  G.,  M. 
A  G.  475-87 ;  Behrens  v.  McEenzie,  28  Iowa,  888,  848 ;  Scanlan  y.  Cobb,  85  111.  296 ; 
see  1  Story  on  Contr.  74;  1  Chitty  on  Contr.  191;  Addison  on  Contr.  140;  and  see 
AUore  y.  Jewell,  94  U.  S.  (4  Otto),  506 ;  Johnson  y.  Harmon,  Id.  871. 
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or  thoAe  under  whom  he  claims.  The  burden  is  <m  plaintiff  to 
show  the  insanity.^  An  inquisition  bad,  at  the  time  of  or  prior 
to  the  transaction,  is  prima  J^aoie  evidence  for  this  purpose.  An 
inquisition,  had  on  due  notice  to  the  subject,'  and  finding  that 
lunacy  existed  at  a  certain  time  or  for  a  specified  period,'  is  pre- 
sumptive evidence  of  incapacity  to  contract  during  that  penod,^ 
and  competent  against  all  the  world,^  but  is  not  conclusive  evi* 
dence  of  lunacy  prior  to  the  day  of  the  finding,  against  perecHis 
not  parties  to  tne  proceedings,  although  they  had  actual  notice  of 
their  pendency.*  As  to  the  time  after  the  day  of  appointment  of 
guardian  or  committee,  it  is  conclusive.^  A  decree  made  by  a 
probate  court  or  on  appeal  from  that  court,  adjudicating  the  insan* 
ity  of  a  testator,  is  not  competent  evidence,  even  between  the  same 
parties,  on  a  question  of  the  validity  of  an  act  inter  vivos? 

A  general  or  habitual  insanity*  shown  to  have  existed  within 
a  reasonable  time  before  the  act  it  is  sought  to  annul,  is  presumed 
to  have  continued.  Proof  of  insanity  (other  than  idiocy)  at  a 
given  time  does  not  raise  a  presumption,  and  is  not  alone  compe- 
tent  evidence,  that  the  person  was  insane  at  a  prior  date,^  A 
party  who  would  take  aavantage  of  a  lucid  interval,  mast  prove 
the  interval."  But  he  is  not  bound  to  prove  as  perfect  a  state  of 
mind  as  existed  before  the  insanity.^  It  is  enough  to  show  a  dis* 
posing  mind .«  The  existence  of  a  Incid  interval  may  be  inferred 
from  the  beneficial  and  advantageous  character  of  the  contract.^* 
A  witness,  whether  professional  or  not,  may  state  the  opinion 
formed  by  him,  upon  hia  own  knowledge  of  facts,  as  to  such 


>  Even  in  cflse  of  a  deed  mfc  ap  by  defendant.    Howe  t.  Howe,  99  Mass.  86«  98. 

-  Without  such  notice  it  is  absolutely  Toid.    Hathaway  y.  Clark,  5  Pick.  490. 

'  Allhungh  admitting  lucid  intervals  not  specified.  Ooodeil  v.  HarringtoDy  S 
8npm.  Ct.  (T.  &  C.)  846.    As  to  the  Jurisdiction,  and  the  period,  see  the  ^tatato. 

^  And  even  at  a  time  subsequent  thereto.  Hoyt  y.  Adee,  8  Lana.  178.  Oomtra^ 
Titcomb  v.  Vantyle,  84  111.  871,  873, 

•  Hoyt  V.  A  dee  (above);  Goodell  v.  Harnngton  (above);  2  Wbort.  Bv.  g  1254; 
Hart  v.  Dearner,  6  Wend.  497. 

•  Banker  v.  Banker,  68  N.  Y.  409  ;>ftB*g  4  Hun,  259. 
T  See  Gibson  v.  Soper,  6  Gray,  279, '286. 

«  Gray  v.  Thomas,  2D  Mise.  (12  Smed.  <b  U.)  Ill ;  Den  v.  Ayre<i,  13  N.  J.  L. 
(I  Green),  152,  155 ;  Bogardus  v.  Clarke,  4  Paige,  628,  affi'g  1  Edw.  Ch.  286.  Unless 
the  statutes  have  the  eficct  to  make  it  so. 

•  Peoplo  V.  Francis,  88  Cal.  188 :  Carpenter  v.  Carpenter,  8  Bush  (Kv.),  288.  So, 
also,  of  monomania.  Thornton  v.  Appleton,  29  Me.  298.  Otherwise  of  insanity  of  a 
temporary  character,  or  shown  to  result  from  a  transient  cause.  Stewnrt  v.  Redditt^ 
8  Md.  67,  81.  A  general  request  for  an  instruction  that  insanity  (unqualified)  is  pre- 
tamed  to  continue,  shsuld  be  refusd.    Stewart  v.  Redditt,  8  Md.  67,  81. 

»•  Terry  v.  Buiflngton,  11  Geo.  842,  cited  in  E well's  Casei,  718.  The  coropeteacy 
of  the  state  of  mind  after  the  transaction,  depends  on  remoteness,  and  is  somewhat  in 
the  discretion  of  the  judge.  White  v.  Graves,  107  Msss.  825,  s.  c.  9  Am.  R.  88. 
And  when  it  has  been  received  from  one  side  may  be  received  f^m  the  other  within 
reasonably  similar  limits.     Walker  v.  Clay,  21  Ala.  797,  806. 

"  Cart>vright  v.  Cartwright,  1  Phillimore,  90, 100 ;  and  ace  EwelTa  Casts,  716,  and 
eases  cited. 

"  Dicken  v.  Johnson,  *t  Geo.  488,  and  cases  cited. 

"  ExjK  Uolyland,  11  Yes.  10;  Atty.^en.  v.  Pamtber,  8  Broim's  Gh.  441,  n  a 
Ewell's  Ca^es,  691 ;  and  see  Lilly  T.  Waggoner,  27  lU.  896,  899. 

'*  Addison  on  Contr.  140, 
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grantor's  Btate  of  mind ;  provided  the  opinion  relate  to  matters  of 
fact,  and  not  of  law,  ana  be  state  the  facts  which  he  observed,  in 
connection  with  his  opinion.* 

To  rescind  for  intoxication^  plaintiff  mnst  show  that,  as  matter 
of  fact,  the  intoxication,  however  produced,  was  such  as  to  sus- 
pend or  destroj  the  power  of  intelligent  assent;^  and  that  the 
consideration  has  been  restored.' 

To  rescind  on  the  ground  of  infancy^  the  burden  is  on  plaintiff 
to  prove  his  age;*  ana,  in  case  of  an  executed  transfer,  the  proper 
acts  of  disaffirtnance  on  his  part.'  Confirmation  may  be  proved 
by  slighter  evidence  than  disaffirmance.'  Mere  acquiescence  is 
not  01  itself  sufficient  evidence  of  eonfimiation,  but  evidence 
showing  clearly  and  uneqaivocally  an  intent  to  affirm  is  enough. 

Where  a  jidudary  relation'^  is  shown,  the  burden  is  on  the 
trustee  or  other  person  owing  the  duty,  to  repel  the  presumption 
of  fraud.'  A  witness  cannot  be  allowed  to  testify  directly  to  the 
question,  whether  defendant  had  undue  influence.' 


'  Thus,  be  may  testify  that  "he  thought"  the  grantor  was  growing  childish,  or* 
as  "  lie  took  it."  was  a  little  light-headed.  De  Witt  ▼.  Barly.  17  N.  Y.  840 ;  limiting 
a  previous  decif^ion  in  9  Id.  871 ;  Pelamonrges  v.  Clark,  9  Iowa,  14.  And  see,  to 
same  effect,  i^tnckey  7.  Bellah,  41  Ala.  700,  707;  Walker  t.  Walker,  14  Geo.  242; 
Doe  T.  Keaean.  6  Bladzf.  217;  Stewart  y.  Speddon,  6  Md.  483,  446 ;  Dickenson  t. 
Barber,  0  Mass.  225;  McDor^ald  r.  McLean,  1  Winst.  120;  Aiman  y.  Stout,  4S 
Penn.  St.  114 ;  Morse  y.  Crawmrd,  17  Yt.  499.  The  mle  as  to  the  testimony  of  ex- 
perts is  stated  at  p.  1 16  of  this  toL  Upon  principles  already  stated  (p.  115)  declara- 
tions of  the  grantor  are  competent  to  show  his  state  of  mind  (Bowe  y.  Uowe,  99 
Mass.  88 ;  Ilowell  y.  Howell,  47  Geo.  492),  except  declarations  made  after  the  act 
and  offered  to  impeach  it,  for  this  mii^ht  sanction  firand.  Btewarl  y.  Redditt,  8  Md.  67. 
As  to  allowing  personal  inspection  by  the  court  or  Jury,  eee  Beaubien  y.  Cicotte,  12 
Mich.  459. 

<  Johnson  y.  Harmon,  94  IT.  S.  (4  Otto),  871, 880 ;  1  Mao  A.  189 ;  and  see  Johns  t. 
Frifchey,  89  Md.  268 ;  Murray  y.  Carlin,  67  HI.  296.  As  to  the  mode  of  proYing  ix^ 
toxication,  see  Chapter  LYL 

*  Joeet  Y.  Williams,  42  Ind.  665. 

^  Compare  Roof  y.  Stafford,  7  Cow.  179,  183 ;  Gray  y.  Lessington,  2  Bosw.  257  ; 
IrYine  y.  IrYine,  6  Minn.  61.    For  mode  of  proof  of  age,  see  Chapter  Y. 

*  Yoorhies  y.  Yoorbies,  24  Barb.  160.    Compare  Miles  Y.  Lingerman,  24  Ind.  886. 

*  IrYine  y.  Irvine,  9  Wall.  617,  affi'g  5  Minn.  61.    See  Infancy ,  as  a  defense. 

^  Such  as  attorney  and  client  (Bowen  y.  Bnlldey,  14  !N.  J.  £q.  451,  468 ;  Mason 
V.  Ring.  8  Abb.  Ct  App.  Dec.  210;  Widgery  y.  Tepper.  88  L.  T.  R.  N.  S.  436); 
principal  and  agent  (Brooks T.  Martin,  2  Wa£  70,  86 ;  Eldrid^e  y.  Jenkins,  8  Story, 
181);  trustee  aiM  cestui  que  iru8l(ptkyouer.  Fanning,  2  Johns.  Ch.  252, 260 ;  Michoud  y. 
Girod,  4  How.  U.  S.  644,  653;  Gilman^  Ac.  R.  R.  Co.  t.  KeHy,  77  UL  426);  corpora- 
tion, and  officer  (Cumberland  Coal  Co.  y.  Sherman,  SO  Barb.  668 ;  Tlie  Same  y.  Par- 
Tish,  42  Md.  598) ;  and  the  same  rule  is  applied  to  some  extent  in  the  case  of  a  con- 
Yeyance  by  a  child  Just  of  age  to  a  parent  (compare  Turner  y.  Collins,  L.  R.  7  Chan. 
App.  829,  s.  0.  2  Moak's  £ng.  290,  with  Taylor  y.  Taylor,  8  How.  U.  S.  183 ;  Jenkins 
Y.  Pye,  12  Pet.  241);  or  a  oonYcyanoe  by  an  aged  parent  to  one  of  seTeral  children 
(Laniing  y.  RnsseU,  8  Barb.  Ch.  825 ;  Siemon  y.  Wilson,  8  £dw.  Ch.  86);  and  to  those 
who  deal  with  expectant  heirs  and  reYarsioners  (Earl  of  Aylesford  Y.  Morris,  L.  R.  8 
Ck  App.  484,  s.  a  6  Moak's  Eng.  448;  compare  Parmalee  y.  Cameron,  41  N.  Y.  892). 

*  See  Lewin  on  Trusts,  615,  868.  Declarations  of  tlie  grantee  that  be  took  the 
grant  for  the  grantor's  benefit,  are  admissible,  not  as  proYing  a  trust  by  parol,  but  as 
proYing  the  pretended  and  the  real  intent  Piatt  Y.  Piatt,  58  N.  Y.  646,  affi'g  2  Snpm. 
Ct  (T.  A  C.)  25. 

*  Dean  y.  Fuller,  40  Penn.  St.  474, 478.  For  the  rule  aa  to  proof  of  undue  influ- 
ence, and  of  weakness  of  mind,  see  pp.  119-22  of  this  yoL 


CHAPTEE  LI. 

ACTIONS  BY  JUDGMENT  CREDlTORa 

1.  Judgment.  7.  Voluntary  settlement. 

2.  Execution.  8.  Intention  of  the  debtor. 
8.  Indebtedness  to  p1unti£  9.  —  of  his  grantee. 

4.  Fraud.  10.  Admissions  and  declarations. 

6.  The  consideration.  11.  DefeuM, 

6.  Indebtedness  to  olher  creditors.  12.  -^  evidence  of  consideration, 

1.  Judgmenf] — The  mode  of  proving  the  judgment  has  been 
already  stated.^  Docketing  need  not  be  shown,*  unless  execution 
or  a  lien  is  to  be  proved,  or  the  judgment  was  in  a  justice's  or  dis- 
trict court. 

2.  Execution.'] — The  execution,  with  the  sheriff's  return  and 
the  date  of  filing  endorsed  thereon,  is  the  primary  evidence  of  its 
issue  and  return,'  and,  together  with  testimony  of  a  witness  that 
he  had  seen  it  on  file  in  the  clerk's  oflSce,  is  sufficient.*  The  resi- 
dence of  the  debtor  in  the  county  where  execution  was  issued 
may  be  inferred  from  circumstances.**  Return  before  the  expira- 
tion of  sixty  days,  though  made  on  plaintiff's  request,  is  prima 

facie  sufficient.' 

3.  Indebtedness  to  plaintiff.'] — The  plaintiff's  judgment,  un- 
less recovered  by  confession,*^  is,  both  as  against  the  judgment 
debtor  and  as  against  his  grantees  (even  grantees  by  conveyances 
prior  to  the  judgment),  conclusive  evidence  of  the  existence  and 
the  amount  of  the  indebtedness  established  thereby,'  unless  fraud 


'  Chapter  XXIX.  Judgment  on  attachment  without  personal  seryice  (Thomas  v. 
Merchants'  Bank,  9  Paige,  216;  compare  Clarke,  234,  286),  or  an  interlocutory  de- 
cree not  finally  determining  the  question  of  liability  (Puhlic  Works  v.  Columbia  CoU. 
17  VVnll.  521, 680),  is  not  enough. 

*  Youngs  V.  Morrison,  10  Paige,  326. 

s  Jones  y.  Green,  1  Wall.  380;  Stahl  v.  Stahl,  2  Lans.  60;  McElwain  ▼.  Willis,  9 
Wend.  648,  affi'g  8  Paige,  606.  Lost  execution  may  be  proved  by  an  alias,  endorsed 
and  filed  pursuant  to  leave  of  court,  Bradford  v.  Read,  2  Sandf.  Ch.  163. 

*  Meyer  v.  Mohr,  1  Robt.  833,  s.  c.  19  Abb.  Pr.  299. 

*  Such  as  the  facts  that  the  other  parties  resided  there,  and  that  the  contract  was 
made,  for  a  long  time  performed,  and  finally  sued  on,  in  that  county.  Fox  v.  Moyer, 
64  N.  Y.  126. 

*  Forbes  v.  Waller,  25  N.  Y.  430,  s.  o.  as  Forbes  v.  Walter,  25  How.  Pr.  166.  afli'g 
Forbes  v.  Logan,  4  Bosw.  476 ;  Renaud  v.  O'Brien,  85  N.  Y.  99,  rev'g  25  How.  Pr.  67. 
But,  where  return  is  necessary,  it  must  have  been  made  before  the  commencement  of 
the  present  action.    McCullough  v.  Colby,  6  Bosw.  477 ;  compare  4  Id.  603. 

^  Botts  V.  Cozine,  Hoff.  Ch.  79.  But  see  Magniac  v.  Tbomnson,  1  Baldw.  344, 
affi'd  in  7  Pet  348. 

'  Candee  v.  Lord,  2  N.  Y.  269 ;  Burgess  ▼.  Simonson,  46  N.  Y.  226 ;  Ludington's 
Petition,  6  Abb.  New  Gas.  807,  and  cases  cited. 
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or  collnsion  appears.  It  is  not  oondnsiye,  except  as  to  matters 
which  appear  to  have  been  litigated  and  intelligently  determined, 
or  established  bj  a  default,  in  a  court  of  competent  jurisdiction ; 
and  even  then  may  be  impeached  for  fraud  or  collusion.^ 

If  the  indebteaness  is  not  established  by  judgment,  its  nature 
and  existence  must  be  shown  by  other  eviaence.* 

4.  FraudJ] — The  burden  is  on  the  plaintiff  to  show  fraud,* 
deai'ly.*  For  this  purpose  circumstantial  evidence  is  freely  re- 
ceived,^ and  is  sufficient  to  sustain  a  finding.*  Evidence  which  is 
not  altogether  irrelevant,  but  can  throw  Effht  upon  the  transac- 
tion, is  competent,  unless,  taken  with  all  other  evidence  offered, 
it  could  only  raise  a  suspicion  insufficient  to  sustain  a  verdict. 

Character  is  not  in  issue.'' 

A  secret  trust  for  the  debtor  may  be  proved  by  any  kind  of 
evidence  by  which  fraud  may  be  proved,  notwithstanding  the 
statute  of  frauds,  which  usually  requires  written  evidence  to 
establish  a  trust.^ 

The  retention  of  the  possession  of  personal  property  after  con- 
veyance is  prima  fade  evidence  of  intent  to  defraud  existing 
creditors  of  the  transferor  ;•  and  this  presumption  is  sufficient 
against  both  parties  to  the  transfer ;  but  it  may  be  rebutted  by 
evidence  of  good  faith,  and  any  circumstances  tending  to  show 
good  faith  are  competent  to  go  to  the  jury.^  detention  of  the 
possession  of  real  property  does  not  raise  a  presumption  of  fraud  in 
a  conveyance  for  value,  but  niay  go  to  the  jury  with  other  evidence. 
If  the  terms  of  even  a  recorded  chattel  mortgage  allow  the  mort- 
gagor to  sell  and  substitute  other  goods,  instead  of  applying  ])ro- 


1  Same  eases.  The  competency  of  a  judgment  against  the  debtor's  personal  rep- 
resentative is  stated  in  Chapter  V. 

<  Elwell  Y.  Johnson,  8  Hon,  668. 

'  Loesohigk  ▼.  Hatfield,  6  Robt  26,  B.  0.  as  Loeschiglc  v.  Addipon,  4  Abb.  Pr.  N. 
S.  210,  affi'd  in  61  N.  Y.  660.  A  mere  riffht  of  priority,  without  evidence  of  fraud,  is 
not  epough.  Skinner  v.  Stuart,  16  Abb.  Pr.  891,  a.  o.  89  Barb.  206,  24  How.  Pr.  489, 
rev'ff  13  Abb.  Pr.  442.     Compare  Shaw  v.  D wight,  27  N.  Y.  244. 

<  Townsend  v.  Stearns,  82  N.  Y.  209.  The  weight  of  opinion  is,  that  it  need  not 
be  shown  beyond  reasonable  doubt,  but  the  presumption  of  innocence  shoulci  i>e 
weighed  with  the  testimony.    See  p.  496  of  this  vol.  and  cases  cited  at  pp.  731.788. 

Tlie  only  available  grounds  of  relief  are  theme  substantially  stated  in  the  pleadings. 
Rome  Exchange  Bank  v.  Eames,  4  Abb.  Ct  of  App.  Dec.  88.  s.  o.  1  Keyes,  68^. 

*  "In  every  transaction  where  fraud  is  imputed,  it  must  be  conceded  to  be  of  es- 
sential importance  that  the  jury  should  be  pot  in  possession  of  every  fact  and  circum- 
stance tending  to  elucidate  the  question."  GoLDTuwAm,  J.,  Goodgaroe  v.  Cole,  12 
Ala.  80.  The  evidence  of  it  i^  almost  always  circumstantial.  Nevertheless,  though 
circumstantial,  it  produces  conviction  in  the  mind  often  of  more  force  than  direct  tes- 
timony.   Gairat,  J.,  Kempner  v.  Churchill,  8  Wall.  862. 

*  Hildreth  v.  Sands,  2  Johns.  Ch.  86,  affi'd  in  14  Johns.  498;  Booth  v.  Bunce,  33 
N.Y.  189. 

'  See  Johnson  v.  Carnley,  10  N.  Y.  670. 
'  Bump  Fraud.  Conv.  642. 

*  For  recent  authorities,  see  21  Alb.  L.  J.  10;  6  South.  L.  Rev.  N.  S.  617. 

>^  Proof  of  firood  faith  is  sufficient,  without  proof  of  ezouae,  for  not  transforrin^ 
possession.    Mitchell  v.  West,  66  N.  Y.  107. 
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ceeds  in  payment  of  the  mortgage,  it  is  conclasivelj  presnmed 
void,  and  good  faith  is  irrelevant.^  In  the  absence  of  such  pro- 
visions in  the  mortgage,  extrinsic  evidence  of  intent  is  com* 
petent.* 

5.  The  consideration,'] — The  recital  of  payment  of  a  considera- 
tion, though  inadequate  or  not  even  valuable,  is  not  conclusive 
on  defendant ;'  and  plaintiff  should  be  prepared  with  evidence, 
if  he  desires  either  to  contradict  the  recital,  or  to  support  it 
against  defendant's  contradiction.  Inadequacy  may  be  snown  by 
value  proven  by  opinions  of  witnesses.* 

6.  Indehtedneaa  to  other  creditors.'] — The  grantor's  indebted- 
ness to  other  creditors  may  be  proved  by  parol,  without  producing 
the  written  obligations.'  Judgments  against  him  are  competent 
in  evidence  for  this  purpose,  without  anything  to  connect  the 
grantee  with  them.' 

7.  Voluntary  settlement^ — A  voluntary  conveyance  is  not  pre- 
sumed fraudulent  from  the  mere  fact  mat  the  grantor  was  in- 
debted.'^  Prior  creditors  make  a  prima  facie  case  by  showing 
that,  at  the  time  of  the  transfer,  "ne  was  indebted  to  such  an 
extent  that,  having  regard  to  his  property,  the  eflfect  might  be  to 
delay,  hinder  and  defraud  the  creditors.'  A  settlement  made 
when  insolvent  is  fraudulent.'  This  presumption  may  be  ex- 
plained and  rebutted ;  for  the  fraud  is  always  a  question  of  fact 
with  reference  to  the  intention  of  the  grantor.^' 

Where  there  are  no  prior  creditors,  a  subsequent  creditor  (es- 
pecially if  impeaching  a  settlement  on  the  children)  must  show  that 
it  was  intended  to  defraud  those  who  might  become  creditors." 
Evidence  that  it  was  made  just  before  entering  a  hazardous  enter- 


«  Robineon  v.  Elliott,  22  Wall.  513 ;  Peiser  t.  Petioolas,  8  Reporter,  408. 

*  Southard  v.  Pincknej,  5  Abb.  NewCas.  184  ;  Peiser  v.  Peticolas  (above). 

'  See  parag^raph  12.  **  Too  commonly  a  fair  debt  is  used  as  a  little  spark  of  hon- 
esty to  animate  a  maea  of  collusion  and  falsehood.*'  Cowbn,  J.,  Waterbury  y.  Sturto- 
yant,  ISWend.  853. 

^  Pages  686  and  687  of  this  vol.  and  notes ;  Dailey  ▼.  Grimes^  27  Md.  440, 448. 

*  Snodgrass  y.  Branch  Bank  of  Decatur,  25  Ala.  161,  173. 

*  Hinde  y.  Longworth,  11  Wheat.  199.  An  expert  cannot  be  ssked  whether  the 
debtor's  books  showed  that  he  was  insolyent  (Persse  &  Brooks  Paper  Works  y.  WiU 
lett,  1  Robt.  131,  8.  a  19  Abb.  Pr.  416),  without  producing  the  books  or  a  statement 
drawn  from  them  by  the  witness.  Other  rules  as  to  proying  insolyenuy  haye  been 
already  stated.    Page  616. 

^  Dygert  y.  Remerschneider,  82  N.  T.  629.  affi'g  89  Barb.  417. 

B  Schoiiler's  Dom.  Rel.  278.  Embarrassed  circumstnnces  at  the  time  cannot  be 
inferred  from  the  mere  fact  of  insolyency  at  a  later  period.  Bexton  y.  Who  tton,  8 
Whf>at.  229.  As  to  conyeyance  by  husband  to  wife,  in  fraud  of  his  creditors,  sco 
p.  172,  Ac.  of  this  yol. 

*  Cole  y.  Tyler,  65  N.  T.  78. 

10  Lloyd  y.  Fulton,  91  U.  8.  (1  Otto).  479. 485 ;  1  Bish.  Marr.  W.  §  748 ;  Dunlap  y. 
Hawkins,  59  N.  Y.  842,  affi'g  2  Supm.  a.  (T.  A  C.)  292. 

"  Sexton  y.  Wheaton  (above);  Smith  v.  Vodzea.  92  U.  ^,  (2  Otto),  188 ;  Zim^ner. 
man  y.  SchoeDfeldt,  8  Hun,  692,  s.  c.  6  6apm.  Ct.  (T.  A  0.)  142.  C'onJra,  Redficld  y. 
Back,  85  Ck^nn.  828. 
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prise,  imposes  Tij)on  the  grantor  the  bnrden  of  proving  that  he 
was  solvent  and  in  a  position  to  make  it.^ 

8.  Intention  of  the  debtor.'] — Where  the  facts  in  evidence  do  not 
raise  a  legal  presumption  of  fraud,  the  debtor  may  be  asked,  as  a 
witness,  whether  he  intended  to  defraud,'  and  he  may  state  the 
particular  reasons  which  induced  the  act,  and  that  he  communi- 
cated those  reasons  to  his  creditors  before  the  act.'  His  testi- 
mony, that  he  did  not  intend  to  defraud,  is  not  conclusive.* 

Subject  to  the  qualifications  below  stated,  in  reference  to  the 
admissibility  of  the  admissions  and  declarations  of  an  assignor, 
other  fraudulent  transfers  made  by  the  same  debtor,  at  about  the 
same  time,  may  be  proved,  for  the  purpose  of  showing  his  intent 
in  the  transfer  in  question,  thougn  there  be  no  evidence  that 
the  grantee  knew  of  them.'  Such  other  frauds  are  only  evidence 
for  tne  jury,  and  do  not  raise  a  presumption  of  law/ 

9.  —  of  his  grantee."] — To  impeach  a  conveyance  for  valuable 
consideration,^  or  a  mortgage  for  value,®  or  an  assignment  by  way 
of  lawful  security,*  or  an  ante-nuptial  settlement,^  it  is  necessary 
to  show  fraudulent  intent  on  the  part  of  the  grantee,^^  or  that  he 
took  with  notice  of  the  grantor's  intent.^    To  establish  notice  to 


^  Mackay  y.  Donflass,  L.  R.  14  Eq.  C.  106,  s.  c.  8  MoaVs  Eng.  669. 

»  Seymour  v.  Wilion,  U  N.  Y.  567,  ».  c.  16  How.  Pp.  866  ;  Popo  v.  Hart,  86  Barb. 
680,  g.  o.  28  How.  Pp.  216. 

»  Pepsae  A  Brooks  Paper  Worka  t.  Willett,  1  Robt.  181,  b.  c.  19  Abb.  Pr.  416. 
The  belief  of  the  debtor  that  his  debt  was  paid  at  the  time  of  his  making  conveyance 
is  admissible.     Stacy  v.  Desha w,  7  Hun.  449. 

*  Newman  t.  Copdell,  48  Barb.  448 ;  Bpuce  t.  Kelly,  89  Super.  Ct  (7  J.  A  S.)  27 ; 
Kimball  y.  Thompson,  68  Mass.  (4  Gush.)  44 1. 

»  Foster  v.  HaU,  12  Pick.  fc9,  99 ;  Cathcart  v.  Robinson,  6  Pet.  264 ;  Van  Kirk  ▼. 
"Wilds,  11  Bapb.  620;  Fuller  v.  Acker,  1  Hill,  478 ;  Taylor  v.  Robinson,  2  Allen  (Mass.), 
662 ;  and  compare  Reed  t.  Stpyker,  4  Abb.  Ct.  App.  Dec.  26.  See  Bump  Fraud.  Con. 
644.  Accopdinff  to  some  authorities,  it  should  appeap  that  all  wepo  a  part  of  the  same 
general  plan.  Angraye  y.  Stone,  A6  Barb.  86,  affi*g  26  How.  Kr.  167 ;  Lynde  v.  Mc- 
Gregor, 18  Allen,  172.  See  the  same  distinction  at  p.  618  of  this  yol.,  n.  10.  Under 
the  free  rules  of  eyidence  now  applied,  it  is  consonant  with  general  ppinciples  to 
allow  eyidence  of  any  fraudulent  transaction  which  indicates  fraudident  intent  on  the 
part  of  the  grantor  m  making  the  transfer  in  question;  for  proying  fraud  in  one  party 
is  one  step  toward  proyine  it  in  both.  But  it  is  only  one  step;  and  where  it  is  nec- 
essary to  proye  fraud  in  tne  grantee,  other  fraudulent  transfers  in  no  wise  connected 
do  not  ayail  as  eyidence  against  him,  and  there  must  be  further  proof  not  only 
of  intent  on  his  part,  but  proof  competent  against  him  of  intent  on  the  part  of  his 
grantor.  In  other  words,  plaintiff  need  not  proye  a  common  or  communicated  intent; 
and  eyen  where  he  must  ppoye  concurring  intentions,  he  may  proye  each  by  independ 
ent  eyidence;  and  eyidence  which  proyes  the  intent  of  one  party,  is  not  inadmissible 
merely  because  it  is  no  eyidence  of  the  intention  of  the  othep.  A  similar  question  aa 
to  the  reageaicB  of  a  payment  pemains  somewhat  unsettled.    P.  246  of  this  yol. 

*  Liyerraore  v.  Northrup,  44  N.  Y.  107. 

^  Waterbury  y.  Stnrteyant,  18  Wend.  868. 
'  Carpenter  y.  Muren,  42  Barb.  800. 

*  Griffin  y.  Cranston,  1  Bosw.  281. 

10  Hagoiao  y.  Thompson,  7  Pet.  848,  affi*g  1  Baldw.  844.  But  not  other  conyeyanoes 
in  eonsioeration  of  loye  and  affection  only,  eyen  if  impeached  by  subsequent  creditors 
only.    Sayage  y.  Murphy,  84  K.  T.  608.     Contra,  Holmes  y.  Clark,  48  Barb.  287. 

"  Jackson  y.  Mather,  7  Cow.  801. 

>*  So  a  creditor  of  a  testator,  who  impeaches  the  Ttlidiiy  of  the  mortgage  or  sale 
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B  grantee,  even  for  value,  it  is  enough  to  show  sneh  eircnmfftanees 
as  ought  reasonably  to  have  excited  his  suspicions  and  pat  him  on 
inquiry ;  but  proof  of  such  circumstances  is  not  coDClusive ;  the 

Srantee  may  snow  that  he  exercised  due  diligence,  and  failed  to 
iscover  the  prior  right.^  Evidence  that  the  grantee  had  reason- 
able cause  to  believe  the  grantor  insolvent  is  competent,^  but  not 
conclusive.'  The  grantee,  like  the  grantor,  may  oe  examined  as 
to  his  own  intent.^ 

10.  Admissions  and  dedarationsJ] — ^In  applying  the  general 
rules  elsewhere  stated, — which  exclude  admissions  and  declarations 
made  by  an  owner,  when  oflfered  to  affect  his  successor's  title  to 
real,'  but  not  to  personal  property  or  things  in  action,* — ^it  should 
be  observed  that,  in  a  creditor's  suit,  both  grantor  and  grantee 
being  parties  (as  is  usually  the  case),  the  declarations  of  the  grantor 
are  usually  admissible  for  the  purpose  of  charging  him,*^  whether 
they  relate  to  realty  or  personalty;  for  what  a  party  has  said 
about  his  own  case  is  always  admissible  against  him.  But  it  is 
not  enough  that  there  is  such  evidence  of  fraud  on  the  part  of  the 
grantor,  made  competent  against  him.  There  must  a&o  be  evi- 
dence of  it,  competent  a^inst  the  grantee." 

The  doctrine  of  the  New  York  courts  is,  that  acts,  admissions 
and  declarations  of  the  grantor,  after  he  has  parted  with  title,* 


by  an  execntor  for  purposes  of  a  raisapplication,  has  the  burden  of  proving  that  the 
njorteagee  of  the  purchaser  had  notice  of  the  true  state  of  the  facts.  Corser  v.  Cart- 
wright,  L.  R.  7  Ho.  of  L.  781,  s.  o.  14  Moaks*  Eng.  116.  Compare  p.  716  of  this  vol, 
1  WiUiamson  v.  Brown,  1 5  N.  T.  854, 362 ;  Herlich  t.  Brenoan,  1 1  Hun,  194 ;  and 
see  Reed  v.  Cannon,  60  N.  Y.  846. 

*  Lee  ▼.  Ealborn,  8  Gray,  594,  698.    See  p.  617  of  this  toI. 

'  Waterbnry  y.  Sturtevant,  18  Wend.  853.  Whether  notice  to  an  afent  or  attor- 
ney is  competent  and  sufficient,  see  Weiss  t.  Brennan,  41  Super.  Ct.  (J.  A  S.)  177; 
Hoover  y.  Greenbauna,  62  Barb.  188,  affi'd  61  N.  T.  805,  affi'd  ntb  nam.  Hoover  ▼. 
Wise.  91  U.  S.  (1  Otto),  808 ;  May  v.  Le  Claire,  11  Wall.  217 ;  Foster  v.  Hall.  12  Pick. 
89,  98 ;  Lynde  y.  McGregor,  13  Allen,  172,  As  to  competency  of  attorney  as  wit- 
ness,  see  S,  T.  Code  av.  Pro.  g  836. 

«  BedeU  y.  Chase.  84  N.  Y.  886. 

*  Page  711  of  this  vol ;  Jackson  y.  Myers,  11  Wend.  538 ;  Norton  y.  Pettibone,  7 
Conn.  819. 

*  Page  11. 

^  Gamble  y.  Johnson,  9  Mo.  697, 616 ;  Venable  y.  Bank  of  the  IT.  S.  2  Pet  107, 119. 

*  Even  in  CHse  of  an  assignment  for  benefit  of  creditors,  fraud  on  the  part  of  the 
grantor  must  be  established  by  evidence  competent  agiunst  the  assignee.  Evidence 
of  the  assignee's  declarations  such  as  are  competent  against  him  alone,  or  even  a-^^ainst 
him  and  an  assignee  who  has  been  removed,  is  not  enough  to  sustain  tbe.action  ns^inst 
the  assignee.  Cuyler  y.  McCartney,  40  N.  Y.  221,  rev'g  83  Barb.  165.  And  even 
where  it  is  only  necessary  to  prove  fraud  in  the  grantor,  and  his  subsequent  adtnis- 
sions  are  satisfactory  evidence  against  himself,  there  must  be  evidence  competent 
ac^ainst  the  grantee ;  otherwise  a  grantor,  having  made  a  fair  conveyance,  could  annnl 
it  by  subsequent  transactions  or  even  admissions. 

*  This  rule,  while  it  admits  declarations  made  after  the  executory  contract  to  sell, 
excludes  those  tnade  after  the  inception  of  the  transfer.  Yrooman  y.  King,  86  N.  Y. 
477,  483,  and  cases  cited.  Conipare,  for  the  distinction  in  various  cases  of  incomplete 
execution  or  delivery,  Wyckoff  v,  Carr,  8  Mich.  44;  Bunker  y.  Green,  48  111.  243; 
McLanathan  y.  Patten,  89  Me.  142 ;  McClellaa  y.  Cornwall,  2  Coldw.  (Tenn.)  298» 
•0>;  Ck>odgfnw  y.  Goto,  IS  Ala.  11,  82. 
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are  not  competent  against  the  grantee^  unless  there  be  independent 
evidence  of  fraud  to  connect  we  two,  and  bring  them  within  the 
rule  as  to  confederates.  But  for  this  purpose  independent  evi- 
dence that  the  grantor,  after  selling,  contmued  in  a  possession 
.  which  is  presumptively  fraudulent,  is  enough  to  let  in  declarations 
t  made  during  its  continuance.^  The  declarations  cannot  aid  the 
proof  of  combination.  If  there  be  not  independent  evidence  of 
combination,  the  assignor  should  be  offered  as  a  witness,  instead 
of  resorting  to  proof  of  his  declarations.^ 

If  there  is  mdependent  evidence  connecting  the  grantor  and 
grantee  in  an  attempt  to  defraud,  the  acts,  admissions  and 
declarations  of  either  ai'e  admissible  against  the  other,  within  the 
limits  already  stated ;'  and  it  need  not  be  shown  that  the  latter 
had  any  knowledge  of  them.^ 

But  the  acts,  admissions  and  declarations  of  grantor  or  grantee, 

though  made  while  holding  title  and  possession,  are  not  evidence 

in  his  favor,  or  in  favor  of  those  claiming  under  him,  to  disprove 

•  fraud,  unless  part  of  the  reB  gesta^  or  wnere  the  making  of  the 

declai*ation,  and  not  its  truth,  is  the  relevant  fact.* 

11.  Defense.] — ^Defendant  may  show  any  ground  of  ecuitable 
impeachment  of  the  judgment.*  But  mere  irregularity  m  it,  or 
in  the  execution,*  is  no  defense,  nor  is  the  fact  that  the  execution 
was  returned  in  less  than  sixty  days,  unless  shown  to  have  been 
done  in  bad  faith.*  Neither  a  second  execution,  levied  after  com- 
mencement of  action,  nor  a  second  judgment,  is  necessarily  a  bar; 
it  depends  on  whether  the  circumstances  wiU  sustain  an  inference 
of  satisfaction.^ 

The  grantee  may  prove  the  circumstances  and  the  advice  on 
which  he  took  the  transfer,  for  the  purpose  of  showing  good  f aith.^ 

12.  —  evidence  of  consideration  paid.'] — The  recital,  in  a  con- 
veyance sought  to  be  impeached,  of  payment  of  a  valuable  con- 
siaeration,  is  presumptive  evidence  of  its  payment.^    Its  inade- 


>  Lee  T.  Hiintoon,  Hoffin.*44Y,  468;  Adams  y.  DfkYidflon,  ION.  Y.  809;  Newlinr. 
LyoD,49  Id.  661.  A  possession  resumed,  after  delivery  once  made  and  continued, 
is  not  enough.    Tilson  v.  Terwilljger,  56  N.  Y.  278. 

«  Cuyler  y.  McCartney.  40  N.  Y.  221,  226. 

*  Page  190  of  thia  vol. ;  Cuyler  y.  McCartney,  40  N.  Y.  221 ;  Newlin  y.  Lyon,  49 
N.Y.  661. 

^  Nudd  y.  Burrows,  91  U.  S.  (I  Otto),  421,  488.  Declarations  made  before  the 
combination  are  not  made  competent.    Legg  v.  Oloey,  1  Den.  202. 

»  Ward  V.  Saunders,  6  Ired.  (N.  C.)  L.  882,  887 ;  Badger  y.  Story,  16  N.  H.  168 ; 
Hale  y.  Stone,  14  Ala.  808,  806 ;  Tevis  y.  Hicks,  41  Cal.  123. 

*  Place  y.  Gould,  128  Mass.  847,  and  cases  cited.  ^ 
^  Smith  y.  Crocheron,  2  Edw.  Ch.  501 ;  and  see  Mandeyille  y.  Reynolds,  68  N.Y.  628, 

6  Hun,  888 ;  Teed  y.  Valentine,  66  N.  Y.  47 1.     Oonlra,  Mattingly  v.  Nye,  8  WalL  870. 

•  2  Abb.  N.  Y.  Dig.  new  ed.  478, 482,483. 

•  2  Id.  487,  490. 

»  2  Abb.  N.  Y.  Dig.  new  cd,  477. 

"  Norton  t.  Mallory,  68  N.  Y.  484,  affi'g  1  Hun,  499,  g.  o.  8  Pnpm.  Ct  (T.  «fe  C.) 
640;  Ooodffame  y.  Cole,  12  Ala.  77,  80;  Fisher  y.  True,  88  Me.  686. 

"  ThalUumer  y.  Brinckerhoff,  6  Cow.  90;  Jackson  y.  McCheeney,  7  Id.  SCO;  Caz^ 
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qnacy  is  material  only  on  the  question  of  frandulent  intent.^  In 
case  of  a  mortgage,  the  bond'  or  note'  to  which  it  is  collateral, 
if  produced  and  proved,^  and  shown  to  be  connected  with  the 
mortgage,*  is  presumptive  evidence  of  a  just  debt.  After  plaint- 
ifE  has  given  evidence  of  fraud,  defendant  should  give  extrinsic 
evidence  of  consideration,  if  he  relies  on  that.  A  conveyance 
purporting  to  have  been  voluntary,  can  not  be  contradicted  by  ev- 
idence that  it  was  for  value.'  But  the  indebtedness  to  the  grantee 
may  be  shown  as  evidence  rebutting  extrinsic  evidence  of  fraud 
in  f act.^  If  plaintiif  has  disproved  the  pecuniary  consideration  re- 
cited, defendant  may  prove  the  actual  pecuniary  consideration  in 
support  of  the  instrument.'  Payment  smce  commencement  of  the 
action  is  inadmissible.'  The  payment  may  be  proved  by  a  witness, 
without  accounting  for  receipts  shown  to  have  been  taken  ;^'  or 
by  the  previous  transactions  between  the  parties  to  the  instru- 
ment,^^ and  the  state  of  their  accounts."  Ine  existence  of  an  in- 
debtedness having  been  shown,  the  debtor  may  testify  directly 
that  he  was  indebted  to  the  grantee." 


penter  y.  FreeUmd,  HiU  &  V.  Snpp.  87;   Foeter  y.  Hall,  12  Pick.  89,  92.     CotUra, 
Kimball  v.  Fenner,  12  N.  H.  248. 

1  Jackton  y.  Peek,  4  Weod.  800;  Twyne's  Case,  1  Smith's  L.  Gaa.  83,  47. 

*  DuDham  y.  Galea,  8  Barb.  Gh.  196. 

*  Ihmbam  y.  Whitehead,  8  Abb.  Pr.  207. 

^  Afl  to  mode  of  proo(  see  pp.  892-8  and  60i-7  of  thia  yoL 

*  Baskins  y.  ShanDon,  8  N.  Y.  310. 

*  Potter  y.  Oracle,  68  Ala.  803,  a.  o.  29  Am.  R.  748 ;  Bump  Frand.  Cony.  666, 668. 

*  Hiode  y.  Longworth,  11  Wheat  199. 

*  McEinster  y.  Babcock,  26  N.  Y.  878,  reVff  87  Barb.  266. 

*  Angrrave  y.  Stone,  46  Barb.  86,  affi*;^  25  How.  Pr.  167. 

>'  Johnson  y.  Cunningham,  1  Ala.  249,  267;  Planters'  Bank  y.  Borland,  6  Id.  68l« 
648. 

1^  Jajoox  y.  Caldwell,  61  N.  T.  895,  affi*g  87  Rovr.  Pr.  240.  So,  also,  in  rebuttal. 
Treat  y.  Barber,  7  Conn.  274. 

I*  De  Forest  y.  Bacon,  2  Conn.  638.    Compare  Isham  y.  Schafer,  60  Barb.  817. 

"  Jajooz  y.  Caldwell  (aboyejb 
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ACTIONa  POB  DIVORCE. 

1.  Marria^.  9.  —  and  as  to  paramour. 

2.  Fraad.  10.  —  delay. 

8.  Impotence.  11.  — character. 

4.  Adultery.  12.  Cruelty. 

6.  —  circnmatantial  eyidence.  13.  Witneaaea. 

6.  —  cogency  of  proof.  14.  Confessions  and  admissionSi 

7.  —  opinions  of  witnesses.  15.  Condonation. 

8.  —  limits  of  the  issue  of  adultery 

in  respect  to  time  and  place. 

1.  Marriage.'] — ^There  must  be  evidence  of  actual  marriage. 
Cohabitation  and  repute  is  relevant,  but  not  alone  enough.^ 

2.  Fra/ud.']'^  The  fraud  proved  must  be  that  alleged.*  Ex- 
press representation  of  chastity  need  not  be  proved  to  substan- 
tiate  an  allegation  that  the  woman  fraudulently  induced  plaintiff 
to  believe  her  chaste.'  Admissions,  especially  if  tacit,  are  not 
alone  sufficient  to  establish  fraud  as  a  ground  of  divorce.^ 

3.  Impotence,'] — The  burden  of  proving  impotence  as  a  ground 
of  action  is  on  plaintiff,  and  increases  with  the  lapse  of  time  from 
the  Hate  of  marriage  to  the  bringing  of  the  action.^ 

4.  AdvUery,] — Actual  marriage  and  cohabitation  with  a 
second  spouse,  is  conclusive  evidence  of  sexual  intercourse.* 
Eesidence  of  man  and  woman  in  the  same  house,''  holding  each 
other  out  as  man  and  wife,  is  not  necessarily  prirrha  fade  evi- 
dence of  it.® 

Birth  of  a  child,  or  pregnancy,  is  not  evidence  of  adultery 
without  clear  proof  of  the  husbana's  non-access,'  by  witnesses  who 
have  means  of  knowledge.^* 


>  2  Bish.  Harr.  A  Bir.  §  266,  Ac. ;  p.  79,  ikc.  of  this  voL    The  mode  of  proTtng  the 
material  facts  essential  to  the  Jnrisdiction  has  already  been  stated.    See  chap.  Y. 
<  Klein  v.  Wolfeohn,  1  Abb.  N.  C.  184. 
'  Bonovan  y.  Donovan,  9  Allen,  140. 
^  Mont^mery  t.  Montgomery,  8  Barb.  Cb.  188. 

*  M.  T.  C,  L.  R.  2  P.  <fc  D.  414,  s.  o.  4.  Moak^s  Eng.  660.  Continuance  must  be 
shown.  As  to  surgical  examination,  see  Deranbngh  y.  Deyanba^h,  6  Paige,  664 ; 
6  Id.  176 ;  Newell  y.  Newell,  9  Id.  26.  Where  the  only  eyidence  is  the  conflicting 
testimony  of  the  parties,  the  lapse  of  time  is  a  very  strong  circumstance  against  the 
case.    Cnno  v.  Cuno,  L.  R.  2  S.  A  D.  App.  800,  s.  a  6  Moak's  Eng.  78. 

*  Clapp  y.  Clapp,  97  Mass.  631. 

«  Pollock  y.  Pollock,  71  N.  Y.  137. 

'  Hart  y.  Hart,  2  Edw.  207.  But  see  Hoffm.  on  Re£  116.  As  to  presumption  of 
death  from  absence,  see  p.  73  of  this  yol. 

*  Van  Aemam  y.  Van  Aernam,  1  Barb.  Cb.  876.     See  pp.  88  and  89  of  this  yol. 
"  See  Turney  y.  Tumey,  4  Edw.  666,  and  p.  89  of  this  yol.    By  N.  Y,  Bole  82, 

legitimacy,  if  not  questioned  in  pleading,  cannot  be  questioned  on  the  trial. 

[748]       . 
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A  husband's  consorting  with  prosiitutea  is  competent  aa  evi' 
dence  of  his  adultery.^  A  womarr s  visiting  a  house  of  prostitution 
with  a  man  other  than  her  husband  is  competent  evidence  of  her 
adultery.  Continuation  of  an  intercourse  formerly  adulterous, 
without  anything  to  indicate  a  chanfi;ey  will  sustain  an  inference 
of  continued  adultery.*  A  husband's  naving  the  venereal  disease^ 
long  after  marriage,  is  prima  facie  evidence  of  his  adultery.' 
De^ndant's  phvsician  is  not  competent  as  to  facts  derived  from 
^  him  in  professional  confidence.^  The  wife's  disease  is  not  evi- 
^     dencoo/ the  husband',  infidelity.' 

/  5.  —  circumMta/rUial  evidence.'] — To  establish  adultery  by  cir- 

cumstantial evidence,  the  circumstances  are  to  be  taken  together 
and  when  combined  must  tend  to  establish  the  following  three 
facts :  1.  The  lustful  disposition  of  the  party  charged,  towards 
the  alleged  paramour ;  2.  A  like  disposition  on  the  part  of  the 
latter ;  o.  The  opportunity  to  commit  the  act.* 

These  three  facts  must  be  reasonably  approximate  in  point  of 
time.''  The  proof  must  sustain  an  inference  of  actual  connexion 
but  it  is  not  essential  that  it  identify  time  and  place^'  unless  these 
have  been  made  part  of  the  issue  by  the  pleadmgs. 

Circumstances  susceptible  of  a  reasonable  interpretation  con* 
sistent  with  innocence,  and  which  do  not  lead  to  guilt  by  a  fair 
inference  as  a  necessary  conclusion,  are  insufficient.' 


*  Bot  whether  snffideiit,  depends  on  eridenoe  of  diepodtion  and  oppoitmiity.  Bee 
Cioecl  ▼.  Ciooci,  26  Enflr.  Law  A  £q.  R.  604 ;  Platb  v.  Piatt,  6  Daly,  295 ;  Vim  Eppa 
T.  Van  Epps,  6  Barb.  820 ;  Hoffm.  on  Ret  156. 

*  Smith  V.  Smith,  4  Paige,  482 ;  Van  Epps  T.  Van  Eppa,  6  Barb.  820. 

*  Johnson  r.  Johnson,  14  Wend.  687,  rev  ff  4  Paige,  460.  Compare  Ferguson  r» 
Fergoson,  Seld.  I^otes,  249  (No.  6,  p.  77),  modifying  e&ct  of  1  Barb.  Ch.  604 ;  8  Handt 
807. 

*  N.  T.  Code  dr.  Pro.  g  884 ;  Htinn  t.  Hann,  1  Snpm.  Ct.  (T.  A.  C.)  499 ;  aod  see 
p.  601  of  this  voL 

*  Homburger  t.  Hombmrger,  46  How.  Pr.  846. 

*  Westmeathy.  Westmeath,  4  Eng.  Ecc.  488;  followed  in  Inskeep  t.  Inskeep,  5 
Clarke  (Iowa),  204,  and  Freeman  r.  Freeman,  81  Wis.  686. 

^  Thayer  T.  Thayer,  101  Mass.  111.  Opportunity  mnst  be  jnroTed  by  evldpnce 
that  the  parties  were  in  some  plaoe  together  where  adultery  might  probably  huve 
been  committed.  Otherwise  ipiilty  InteDtion  might  be  miataken  for  actoaf  guilt. 
Caton  y.  Caton,  7  Notes  Ecc.  i  Mat.  Gas.  16. 

*  Hamerton  y.  Hamerton,  2  Ha(Eg.  Ecc.  8;  GtAni  y.  Orant,  2  Carl  Eoe.  Ct.  16. 

*  Mooer  y.  Moser,  29  Ala.  818 ;  inskeep  y.  Inskeep  (above);  Ferguson  y.  Feivuson, 
S  SandC  807.  The  following  casee  illustrate  the  application  of  this  principle,  by  in- 
dicating, not  rales  of  law,  bat  situations  which  the  courts  haye  held  would  sustain  a 
fiBdiotfof  tmci.  Great  intimacy  and  opportunity;  not  prooC  Fanssett  y.  Fou»ie(t,  7 
Notes  Ecc.  A  Mat.  Cas.  88.  Kissing,  letters  and  opportunity ;  not  prool  Hamerton  y. 
Hamerton,  2  Hagg.  Ecc  8.    Intimacy,  indecorous  treedom,  without  indecent  fdmiiisr- 

.  ities,  but  with  opportunity;  not  proof.  Caton  y.  Caton,  7  Notes  Eco.  A  Mat  Cas.  16. 
WUHng  receipt  of  letters  of  solicitation,  suspicious  intimacy  and  opportunity  ;  not 
proof.  Hamerton  y.  Hamerton  (aboye),  approyed  in  Caton  y.  Caton,  7  Notes  "Ecc  A 
Mat  Cas.  16.  Criminal  disposition  and  attempt  to  gain  opportunity;  not  proof.  Ca- 
ton y.  Caton  (aboye).  Opportnuity  alone;  not  pr^ol  Hamerton  y.  Hamerton 
(aboye)u  Opportunity  must  be  connected  with  design.  Maver  y.  Mayer,  21  N.  J.  £q. 
(6  C.  £.  Green),  246.  Indecent  familiarities,  c^andestino  interyiews,  loye  letters  ex- 
pressing desire,  foll'iwed  by  opportunity ;  held  to  be  proof  Grant  y.  Grants  2  Curt 
Ecc.  Ct  16,  71 ;  and  see  Lockyer  y.  Lockyer,  1  Edm.  s>eL  Cas.  107. 
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The  social  habits  of  the  parties  and  of  the  commimitj  of  which 
thej  were  a  parf,^  and  any  circumstances  giving  an  innocent  char- 
acter to  the  intimacy,'  are  relevant. 

6.  —  cogency  cf  proof .1 — Nothing  is  to  be  taken  in  favor  of 
plaintiff  by  presumption  or  intendment,  even  in  the  case  of  a  de- 
fault.' The  evidence  must  be  such  as  would  lead  the  guarded  dis- 
cretion of  a  reasonable  and  just  man  to  the  conclusion  of  guilt,  for 
it  is  not  to  lead  a  rash  and  intemperate  judgment,  movmg  upon 
appearances  that  are  equaUv  capable  of  two  interpretations, 
neither  is  it  to  be  a  matter  ol  artificial  reasoning,  judging  upon 
such  things  differently  from  what  would  strike  the  earful  and 
cautious  consideration  of  a  discreet  man/  It  must  be  a  conclusion 
so  far  inevitable  as  that  the  supposition  of  innocence  cannot  by 
any  just  course  of  reasoning  be  reconciled  with  it." 

7.  —  opiniona  of  witnewes.'] — The  opinions  of  witnesses  as  to 
ffuilt  or  guilty  intent  are  not  competent.^  But  the  impression  or 
belief  produced  in  the  mind  of  the  witness  at  the  time  of  what  hQ 
saw,  may  be  called  for  by  the  court,^  or  on  cross-examination.' 

8.  —  limits  of  the  issue  of  adultery  in  respect  to  thne  and 
place.'] — In  connection  with  proof  of  at  least  improper  familiarities 
within  the  time  alleged,  evidence  of  acts  of  adultery,  with  the  same 
paramour,  previous  to  the  time  alleged,  is  admissible  to  give  sig- 
nificance to  those  familiarities.'  Evidence  of  adulterous  acts  sub- 
sequent to  the  time  alleged,  is  not  admissible  because  it  raises  no 
presumption  that  the  prior  familiarities  were  accompanied  with  an 
adulterous  act  within  the  period  alleged.**  If  presumptive  evi- 
dence of  an  act  of  adultery,  within  flie  period  alleged,  has  been 
given,  evidence  of  an  act,  witn  the  same  paramour,  subsequent  to  the 
period  but  reasonably  proximate  in  time,  may  be  provea  in  corrob- 


1  Inslceep  T.  Inskcep,  5  Clarke  (Iowa),  204;  Oethin  ▼.  Oethin,  2  Sv.  St  Tr.  S90^« 

*  Danlap  y.  Robinaon,  2  Ala.  N.  B.  100;  Berckraaita  r.  Berckrnans,  17  N.  J.  Kq. 
(2  C.  K  Green),  453,  affi'g  16  Id.  122;  King  v.  King,  4  Soutch  Seaa.  Caa.  2a  aeried, 
088. 

'  Linden  ▼.  Linden,  86  Barb.  61. 

^  Lojedon  v.  Lovedon,  2  Hagg.  Cona.  8 ;  Fefgneon  v.  Fargnaon,  8  Sandf.  807 ; 
FreemaD  y.  FreemaB,  81  Wia.  M6 ;  Moaaar  r.  Moaaer,  29  Ala.  N.  9.  818 ;  Day  v. 
Day,  8  H.  W.  Green  Ch.  (N.  J.)  444. 

*  Anon.,  17  Abb.  Pr.  48,  and  eas.  cit.  Proof  beyond  reaaonabla  donbt  Is  required 
in  Berekmane  y.  Berckmana,  17  N.  J.  £q.  (3  C.  E.  Green),  458,  affi'g  16  Id.  222; 
Freeman  y.  Freeman  (aboveV  Compore  p.  495  oC  thia  yol.  For  yarioua  forms  of 
stating  the  rule  requiriog  proof  beyond  a  mere  preponderanea  of  probability,  aee  Mil- 
ler Y.  Miller,  4  Sw.  St  Tr.  427;  Clare  v.  Clare,  19  N.  J.  Eq.  (4  C.  K  Green).  87; 
Cooper  y.  Cooper,  10  La.  O.  S.  249 ;  Edmond'a  Appeal,  57  Peon.  St.  282 ;  Catony. 
Caton,  7  Notes  Eoc.  St  Mat  Caa.  16 ;  Day  y.  Day,  8  Green  Ch.  (N.  J.)  444;  Poroell 
y.  Purcell,  4  Henn  A  M.  611 ;  Mehle  y.  Lapeyrollerie,  16  La..  Ana.  4. 

*  See  Coz  y.  Whitfield,  18  Ala.  788.  741. 

^  Crewe  y.  Crewe,  8  Hags:.  Ecc.  129,  cited  in  Maoq.  on  Marr.  A  D.  218. 

*  Bee  8  Abb.  New  Cas.  284,  note. 

*  Lockyer  y.  Lockyer,  1  Edm.  SeL  Caa.  107. 

i^  Freeman  y.  Freeman,  81  Wis.  286.     There  ahonld  be  leaye  to  amend  or  filo 
supplemental  pleading. 
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oration.*  TJpon  the  same  principles,  prima  facie  proof  of  com- 
mission of  adnlterj  at  the  place  alleged,  may  be  corroborated  bj 
evidence  of  other  acts  of  adultery  at  other  places  not  alleged ; ' 
bnt  such  evidence  is  not  competent  as  an  independent  charge.' 

9.  —  and  as  to  paramour.'] — An  allegation  of  adultery  with 
a  person  named,  is  not  sustained  by  proof  of  adultery  with  another 
person,*  or  with  a  person  unknown  ;  •  but,  under  an  allegation  of 
adultery  with  a  person  unknown,  or  of  adultery  with  a  person 
named  and  others  unknown  (with  proper  allegations  of  inability 
to  state  name),  adultery  with  a  person  not  named,  whether  known 
or  unknown,  may  be  proved.* 

10.  —  delayJ] — The  husband's  delay  to  proceed  after  having 
what  he  claims  as  proof,  is  strong  evidence  in  the  wife's  favor? 
The  wife's  delay  is  not  equally  strong  evidence."  Aversion  to 
publicity  or  to  involving  children,  does  not  excuse  the  husband's 
delay,  as  it  does  the  wife's.*  Explanations  of  delay  are  admis- 
sible.^« 

11.  —  cJiara^rJ] — The  defendant's  character  is  not  in  issue." 
But  unquestionably  good  character  appearing  incidentally  from 
otherwise  competent  evidence,  may  be  considered  as  a  circum- 
stance in  defendant's  favor,  aiding  the  presumption  of  innocence.^ 
The  unchaste  character  of  a  servant  employed  for  household  pur- 
poses, is  not  alone  competent." 

12.  CrueUy,"] — The  mode  of  proving  facts  such  as  consti- 
tute cruelty  and  their  effects,  has  been  stated  in  other  chapters.** 
Defendant's  conviction  on  a  plea  of  guilty,"  or  his  plea  of  guilty" 
to  an  indictment  for  cruelty,  is  competent  against  him ;  but  a  con- 
viction on  a  plea  of  not  guilty  is  not."  A  defendant  offering  to 
prove,  in  his  justification,  plaintiff's  ill-conduct,  is  restricted  to 
what  preceded  or  was  contemporaneous  with  his  own  cruelty  or 
misconduct." 

1  See  reaflooing  in  Lawvon  t.  The  State,  20  Ala.  N.  S.  65. 

•  Thayer  v.  Thayer,  101  Maes.  111. 

*  Green  v.  Green,  26  Mich.  4S7. 

«  See  cases  cited  and  limited  in  Mitchell  y.  Mitchell,  61  N.  Y.  898. 

•  Bokel  T.  Bokel,  8  Edw.  876. 

•  Mitchell  ▼.  Mitchell,  61  N.  Y.  898. 

^  Berckmans  y.  Berckmana,  16  N.  J.  £q.  (1  C.  E.  Green),  122,  affi*d  in  17  Id.  436. 

*  Newman  y.  Newman,  L.  R.  2  Pr.  ik  D.  157. 

*  Cummins  y.  Cummins,.15  N.  J.  £q.  (2  McCarter),  188. 
>®  Learj  y.  Leary.  18  Geo.  696. 

"  Humphrey  y.  Uninphrey,  7  Conn.  116 ;  Washburn  y.  Washburn,  6  N.  H.  195; 
Lockyer  y.  Lockyer,  1  Edm.  8el.  Gas.  107. 
I*  Alexander  y.  Alexander,  2  Sw.  A  Tr.  96. 
"  Carter  y.  Carter,  62  111.  489. 
>«  Pages  179,  599,  648,  682,  686  of  this  yoL 
"  1  GreenL  Ey.  (18  ed.)  570,  §  527a,  note. 
i«Paflro649ofthisyol. 
"Id. 
»  Bihin  y.  Bihln,  17  Abb.  Pr.  19. 
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13.  WitnesseaJ — The  competency  of  the  parties  has  been 
stated.^  Flaintic 's  testimony  alone  may,  in  the  discretion  of  the 
court,  in  a  perfectly  clear  case,  be  snflScient  if  other  evidence  does 
not  exist  or  cannot  be  obtained.'  A  child,  if  of  a  competent  age 
and  intelligence  to  be  a  witness,  may  testify  against  its  parent.' 
Testimony  of  a  prostitute,^  or  an  alleged  paramour,'  or  the  keeper 
or  a  servant  of  a  house  of  prostitution,'  is  not  sufficient  to  prove 
adultery.  That  of  a  witness  employed  to  watch  and  detect  is  not 
incompetent,  but  is  to  be  received  with  great  caution  and  scrupu- 
lously scrutinized.''    At  least  two  witnesses  are  generallv  required. 

Satisfactory  testimony  of  the  defendant  and  the  alleged  para- 
mour, to  their  innocence,  though  of  little  weight  against  clear 
proof,  should  prevail  against  merely  circumstantial  evidence  or 
imsatisfactory  testimony  making  a*  doubtful  case.' 

14.  Confessions  and  Admissions.^ — ^A  confession,  not  con- 
nected with  other  proof,  is  not  competent.'  However  explicit, 
it  will  not  alone  justify  a  decree ;  ^  but  may,  in  the  discretion  of 
the  court,  be  sufficient  when  clearly  proved,  if  accompanied  with 
evidence  effectually  repelling  all  suspicion  of  collusion,*^  or  cor- 
roborated by  other  evidence  of  guilt,**  and  free  from  any  appear- 


^  Paget  165  and  166  of  this  toL  H*.  T.  Rules  TS-SO  provide  for  their  ezamina- 
tion  in  certaio  cases. 

*  Robbins  y.  Robbins,  100  Mass.  150 ;  Kaiser  «.  Eatser,  16  Han,  602»  605.  The  N. 
T.  courts  usually  require  further  eyidence.    Compare  U.  y.  J.,  L.  R.  1  Pr.  A  M.  460. 

'  Lock  wood  ▼.  Lockwood,  2  Curteis,  281.  The  omission  to  call  a  child  of  tender 
▼ears  is  approyed  in  Eneale  ▼.  Eneale,  28  Mich.  844,  Coolit,  J. ;  s.  p.  Tobey  ▼. 
Leonards,  2  Wall.  428,  Watmk,  J.  \ 

^  Turney  ▼.  Tumey,  4  £dw.  Ch.  666.  Compare  Ciocd  y.  Ciocei,  26  Eng.  L.  A  Eq. 
604,8.  o.  18  Jnr.  194. 

*  Ginger  y.  Ginger,  L.  R.  1  Pr.  ^  B.  87,  and  see  Simons  y.  Simons,  18  Tex.  658. 

*  Piatt  y.  PJatt,  5  Daly,  295,  297. 
^  Anon.  17  Abb.  Pr.  48. 

*  Mayer  y.  Mayer,  21  N.  J.  Eq.  240;  Lanrison  y.  Larrison,  20  Id.  100. 

*  I>oe  y.  Roe,  1  Johns.  Gas.  26;  Betts  y.  Betts,  1  Johns.  Cb.  197;  MiUpt  y.  Mil- 
ler, 1  H.  W.  Green  Ch.  (N.  J.)  189 ;  Searle  y.  Price,  2  Hager.  Cons.  189 ;  Macqueen's 
Pr.  in  H.  of  L.  606 ;  1  Tayl-  £▼•  <(7S ;  and  see  White  y.  White,  45  N.  H.  12U  CVmlra. 
Sheffield  y.  Sheffield,  8  Tex.  79;  WUliams  y.  WilUams,  86  L.  J.  Mat.  C,  s.  o.  8 
L.  K.  1  Pr.  <fc  D.  29 ;  18  L.  T.  R.  N.  8. 61U;  Robinson  y.  Robinson,  1  Sw.  A  Tr.  562; 
Vance  y.  Vance,  8  GreenL  (Me.)  182. 

><»  Lyon  y.  Lyon,  62  Barb.  188,  and  cases  aboye  cited.  By  the  N.  T.  Statute  *'no 
sentence  of  nullity  of  njarringe  shall  be  pronounced  solely  on  the  declarations  or  con- 
fessions of  the  parties;  but  the  court  shall  in  all  cases  require  other  satisfactory  evi- 
dence of  the  existence  of  the  facts  on  which  the  ailecation  of  nullity  is  founded.*  2 
N.  Y.  R.  B.  p.  144,  §  86 ;  8  Id.  (6th  ed.)  155.  But  the  rule  is  not  dependent  on  the 
statute,  but  is  one  of  puljlic  policy.  True  y.  True,  6  Minn.  458.  On  the  infirmity  of 
evidence  of  confessions,  see  Lench  y.  Lench,  18  Ves.  511 ;  Smith  y.  Burnham.  8 
Sumn.  485;  1  Greenl.  on  Ey.  (Red!  ed.)  229,  g  200;  State  y.  Fields,  Peck  (Tenn.), 
141;  Malin  y.  Malin,  1  Wend.  625,  652;  Getman  y.  Getman,  1  Barb.  Ch.  499,  504; 
Law  y.  MerHlIs,  6  Wend.  268,  reVg  9  Cow.  65;  Garrison  y.  Aiken,  2  Barb.  25,  27 ; 
Rex  ▼.  Simons,  6  0.  C.  A  P.  541 ;  Kex  y.  Coleman,  Remarkable  Trials,  1 162,  cited  in 
Joy  on  Confessions,  108. 

"^i  BilUn^  y.  BiUings,  11  Pick.  461 ;  Fullerton  y.  FuUerton,  11  Scotch  Ct  of  Seas. 
Cas.  8d  series,  720 ;  Armstrong  y.  Armstrong,  32  Miss.  279. 

"  Cases  above;  Qutch  v.  aatch,  1  Saxt.  N.  J.  474;  Lyon  t.  Lyon,  62  Barb.  188; 
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ance  of  coUiiBion.^  A  confession  in  ambigaons  language  sng 
gestive  of  gnilt,  bnt  consistent  with  there  having  been  no  actual 
adultery,  is  not  enough  ;^  but  is  competent,  and  may  be  sufficient, 
in  connection  with  other  proof.' 

Confessions  or  declarations  by  the  alleged  paramour  are  no 
evidence  against  the  defendant,^  unless  brought  to  the  knowledge 
of  defendant  and  proved  as  a  foundation  for  showing  defendanrs 
tacit  or  express  confession."  Admissions  or  declarations  of  a  third 
person,  though  made  when  acting  for  the  defendant,  are  not  com- 

Setent  as  a  confession  unless  shown  to  have  emanated  from  the 
efendant.* 
If  the  confession  or  admission  received,  is  contained  in  a  writ- 
ing, the  party  a^inst  whom  a  part  is  read  baa  a  right  to  have  the 
whole  put  in  evidence.' 

15.  Condonaium,'] — Condonation  may  be  proved  by  the  vol- 
untary cohabitation  of  the  parties,  with  the  Knowledge  of  the 
fact  of  adulterv.'  Condonation  may  be  conditional.  Cohabita- 
tion is  not  conclusive  proof  of  condonation  of  cruelty.* 


Sftwyer  y.  Sawyer,  Walk.  Ch.  52;  Baxter  y.  Baxter,  I  Haas.  846;  llatcbln  y. 
Mattihin,  6  Penn.  St.  832. 

*  Doey.  lioe,  1  Johns.  Gas.  26 ;  Hoffm.  on  Kef.  167.. 

*  Winsoonie  y.  WlD(«com«,  8  Sw.  A  Tr.  380 :  WillUms  T.  Williams,  1  Hagg.  Cons. 
802;  CatoD  y.  Gaton,  7  Notes  of  £cc.  A  Mat.  Gaa.  16. 

s  Faussett  y.  Fanasett,  1  Motes  of  £oc.  A  Mat.  Caa.  88 ;  Grant  y.  Grant,  2  Cut. 
£cc.  16. 

^  MoD%omery  y.  Montgomery,  8  Barb.  Ch.  182 ;  Leary  y.  Leary.  18  Geo.  696 ; 
Hobby  y.  Hobby,  64  Barb.  277. 

»  Bor^ess  y.  Bnrgese,  2  Hagg.  Cons.  223 ;  Croft  y.  Croft,  8  Hagg.  Eoc  810. 

*  Fausaett  y.  Faussett,  7  Notes  £cc.  A  Mat  Gas.  88. 

^  Forrest  y.  Forrest,  6  Doer,  102,  182,  affi'd  in  26  N.  Y.  601.  As  to  correapoii* 
denee,  see  p.  677  of  this  yo). 

8  2  N.  T.  R.  S.  p.  146,  §  42 ;  8  Id.  (6th  ed.)  166.  And  thia  ia  eondosiye.  See  Sew. 
all  y.  Sewall,  122  Mass.  166,  s.  o.  28  Am.  B.  299 ;  Keynolda  y.  Reynolds^  4  Abb.  (X 
App.  Dec.  86. 

>  Beynolda  y.  Reynolds  (abore) ;  and  sea  Parldaa  y.  P6r]dii%  6  Mum,  69. 


CHAPTER  LHL 

ACmONS  OF  QUO  WABRANTO. 
1.  Office.  S.  Corponitioiis. 

1.  OMce.'] — The  claimant  to  office  must  show  a  good  title, 
not  a  colorable  one,  nor  one  resting  upon  his  own  neglect.^  If  he 
claims  by  appointment,  the  title  of  the  appointing  power  must 
be  shown.'  Preliminary  explanation  is  not  required  of  an  altera- 
tion in  a  public  document  produced  from  the  custody  of  the 
proper  officer.* 

The  election  return  of  the  local  canvassers  is  competent  evi- 
dence of  the  number  of  votes  cast.^  But  no  canvasser's  certificate 
is  conclusive ;  it  may  be  disproved, — for  instance,  by  proof  that 
votes  were  improperly  registered  or  received  at  the  election.' 
And  for  this  purpose  oral  evidence  is  competent.*  He  who  im- 
peaches the  certificate  must  show  that  the  votes  were  untruly 
canvassed,  or  that  some  facts  exist  which  show  that  the  certificate 
does  not  truly  state  the  result  of  the  popular  will.  It  is  not 
enough  to  show  irregularities  in  the  constitution  of  the  board  of 
inspectors,  or  the  mode  of  receiving  votes,  &c.,  if  no  illegal  votes 
were  received,  and  no  legal  ones  were  excluded.''  This  burden  is 
on  him,  even  though  it  require  proving  a  negative.*  ^  The  certifi- 
cate may  be  contradicted  by  producing  the  oallots,  if  it  appear 
that  they  have  been  preserved  in  the  manner  and  by  the  officers 

Jrescribed  in  the  statute,  and  that,  while  in  such  custody,  they 
ave  not  been  so  exposed  to  the  reach  of  unauthorized  persons  as 
to  afford  a  reasonable  probability  of  their  having  been  cnanged  or 


>  People  ex  rel,  Garmo  y.  Bartlett*  6  Wend.  422. 

'  People  ex  rel,  bteineit  ▼.  Anthony,  6  Hnn,  142.  For  the  mode  and  effect  of 
resignation  and  of  revocation  of  it,  pee  State  v.  Fei^son,  81  N.  J.  L.  107;  State  r. 
HaUBfl,  48  Ind.  105;  State  y.  Fitts,  49  Ala.  402 ;  also  8  Not.  566 ;  1  Crancb,  187  ;  6 
Cal.  26. 

'  People  ex  rel  Stone  t.  Minck,  21  K.  T.  589 ;  Bevoy  y.  Mayor,  Ao.  of  N.  Y.  86 
Barb.  264,  s.  o.  22  How.  Pr.  226. 

*  Upon  general  principles,  cyen  tbongb  tbere  be  no  express  etatnte.  People  ex  rd. 
Stone  y.  Minck,  21  fiT.  T.  689.  Otherwise  of  a  town  clerk's  certificate.  People  v.  Cook, 
14  Barb.  259,  affi'd  in  8  N.  Y.  67. 

»  People  y.  Cook  (aboTe);  People  y.  Van  Slyck,  4  Cow.  297;  People  y.  Vail,  20 
Wend.  12.  Otherwise  of  minntes  of  town  meeting,  kept  by  the  town  clerk  pursuant 
to  requirement  of  law.  If  erroneons,  they  roust  be  corrected  bv  a  direct  proceeding. 
People  y.  Zeyst,  28  N.  Y.  140.  and  cases  cited;  1  DilL  M.  C.  860.  §  286.  As  to  the 
power  of  the  clerk  or  board  to  amend  the  records,  see  1  DiU.  M.  C.  846,  g§  283,  284. 

*  People  ex  rd,  Stemmler  y.  McOairc,  2  Hon,  269,  274,  277,  ■.  o.  4  Supm.  Ct.  (T. 
A  C.)  658.  affi*d  in  60  N.  Y.  640. 

^  People  y.  Cook,  8  N.  Y.  67,  affi'g  14  Barb.  259. 

*  People  «x  reU  Smith  y.  Pease,  27  N.  Y.  45,  i.  o.  26  How.  Pir.  496,  af&'g  30  Barb.  6$& 
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tampered  with.*  Writing,  on  the  ballot,  controls  print.*  To  show 
that  one  TOted,  the  poll  list  is  admissible,  thongb  not  authenti- 
cated nor  filed."  A  voter  mav  testify,  as  a  witness,  how  he  voted.* 
If  he  refuses  to  disclose,  or  ^Is  to  remember,  for  whom  he  voted, 
circumstantial  evidence  is  competent  to  raise  a  presumption  as  to 
that  fact.^  The  declarations  oi  a  voter,  although  hearsay,  are  re- 
ceived on  the  question  of  his  qualification,  for  tne  purpose  of  sus- 
tainhig  or  annulling  his  vote,  but  not  to  set  aside  the  election  on 
other  grounds.*  One,  alien  born,  who  voted,  must  be  presumed  to 
have  been  naturalized,  in  absence  of  evidence  to  the  contrary;^ 
but  if  there  is  prima  facie  evidence  that  he  was  never  naturalized, 
the' burden  is  shifted.* 

Defendant  cannot  have  ludgment  for  the  office  by  showing 
possession  in  himself,  even  though  the  relator  fail  to  prove  title.* 

2.  Corporations.'] — ^If  the  proceeding,  founded  on  alleged 
usurpation  of  power,  is  by  the  State,  not  on  the  relation  of  a 
private  person,  the  burden  of  proof  is  on  the  defendant  to  dis- 
claim or  to  justify,  and  the  State  is  not  bound  to  make  afiirmative 
proof  .^  If  the  corporation  is  shown  once  to  have  existed,  its  con- 
tinuance is  presumed,  until  the  contrary  is  shown.^  An  official 
certificate,  sanctioning  the  construction  of  defendants'  works,  and 
allowing  them  to  exercise  their  franchise,  is  not  conclusive  against 
the  people.^  "Where  it  is  discretionary  with  the  court  to  declare 
a  forfeiture  or  not,  there  should  be  some  evidence  of  existing 
danger  or  inconvenience  to  the  community,  requiring  it.^  Where 
the  action  depends  on  the  breach  of  a  condition  subsequent,  a 
failure  to  comply  with  it  literally,  is  not  enough.**  A  substan- 
tial performance  will  prevent  forfeiture.^ 


^  Hadson  v.  Solomon.  19  Kans.  177,  s.  o.  10  Alb.  L.  J.  849. 

*  People  ▼.  SaztoD,  22  N.  Y.  309.  As  to  pasters,  see  People  ez  tel.  Gregory  r. 
Love,  63  Barb.  685. 

*  People  ex  rel.  Smith  v.  Pease,  27  N.  Y.  45,  8.  c.  26  How.  Pr.  496,  affi*g  80  Barb. 
688. 

*  People  ex  rel,  Jadson  v.  Thacher,  55  N.  Y.  625 ;  reported  below  in  7  Lans.  274, 
8.  c.  1  Supm.  Ct.  (T.  &  C.)  158.  But  bis  intention  is  to  be  learned,  not  from  his  tes- 
timony to  the  mental  purpose,  but  by  a  reasonable  condtraction  of  his  acti.  People 
V.  Sixton.  22  N.  Y.  809. 

'  People  cz  rel.  Smith  v.  Pease  (aboTe). 

•Id. 

^  Id.  Parol  evidence  is  not  admissible  to  impeach  the  record  of  naturalization 
by  showing  that  the  preliminary  steps  were  not  taken.  People  ez  rcL  Brackett  t. 
li^Gowan,  77  111.  644,  8.  o.  20  Am.  R.  254. 

'  People  ez  rd.  Smith  y.  Pease  (above). 

*  People  ez  reL  Jadson  v.  Thacher,  66  N.  Y.  625. 

>o  Ang.  ifr  A  on  C.  §  766 ;  People  t.  UUca  Ins.  Go.  16  Johns.  868 ;  Iligh  on  Ex.  B. 
§662. 

"  Ang.  A  A.  on  C.  g  767;  People  t.  Manhattan  Co.  9  Wend.  861,  878. 

><  People  T.  Fishkill  <fc  Beekman  Plankroad  Co.  27  Barb.  446. 

»  Ang.  A  A.  on  C.  §  776 ;  State  y.  Essex  Bank,  8  Yt  489. 

i«  Thompson  y.  People,  23  Wend.  687,  686,  rey'g  21  Id.  236 ;  People  y.  William* 
bnn;h  Turnpike  Co.  47  N.  Y.  686, 692. 

"Id. 


CHAPTER  LIV. 

ACmONS  FOR  INFRINGEMENT  OF  TRADE  MARKS. 

1.  Plaintiff's  titie.  4.  Damages. 

2.  Resemblance  of  defendantTs  mark.  6.  Witnesses. 
8.  Intent                                                                     6.  Defenses. 

1.  Plaintiffs  title."] — Title  may  be  shown  by  evidence  of  in* 
vention  or  composition  (by  plaintiff  or  his  servants,^  or  grantors),' 
and  an  appropriation  and  adoption*  in  a  general  use  antedating  de- 
fendant's use.  The  fact  that  an  article  was  known  in  a  trade  in  a 
certain  way,  is  one  to  which  qualified  witnesses  may  testify  di- 
rectly ;*  and  even  negative  evidence  from  such  witnesses  is  com- 
petent.' In  an  action  in  a  State  court,  registration  under  the  act 
of  Congress*  is  not  a  groimd  of  right  or  relief.''  In  an  action  in 
the  United  States  courts,  a  certification  of  registration  is  not  con- 
clusive evidence  that  the  mark  is  a  proper  trade  mark,  or  that 
plaintiff  has  prior  right.*  Unsustained  claim  of  copyright  is  not 
relevant.* 

2.  Heeemhlance  of  defendants  mark.'] — ^It  is  not  necessary  to 
prove  the  use  of  a  mark  in  all  respects  like  the  original.  It  is  suffi- 
cient if  the  resemblance  is  such  aa  to  show  an  intention  to  deceive," 
or  a  decree  of  imitation  so  resembling  the  mark  of  the  plaint- 
iff, as  that  ordinarv  purchasers,  buving  with  ordinary  caution,  are 
likely  to  be  misled.*^  Variations  that  a  comparison  with  the  orig- 
inal would  instantly  disclose,  do  not  protect  defendant,  if  it  ap- 
pears that  the  ordinary  mass  of  purchasers,  paying  that'  attention 
which  such  persons  usually  do  in  buying  the  article,  woald  prob- 


>  Caswell  V.  Davis,  68  N.  T.  228. 

'  Cone.  A  Ernp.  Spring  Co.  v.  High  Rock  Cong.  Spring  Co.  10  Abb.  Pp.  N.  S.  848, 
a.  c.  45  K.  Y.  291,  rev'g  67  Barb.  626;  Fulton  y.  Sellers,  4  Brewst  (Penn.)  72. 

*  As  to  how  far  proof  of  assoclHtion  of  the  plaintiff's  article,  and  his  only,  with 
tbe  word  odopted  by  him,  will  serve  to  show  orcein  and  ownership,  see  Smith  v.  Rey- 
nolds, 10  Blatcbf.  100;  Morrison  v.  Case,  9  Id.  648;  Meriden  Britannia  Co.  v.  Parker, 
89  Conn.  460;  Canal  Co.  v.  Clark,  18  Wall  811;  same  cases,  Cod  J.  Dig.  L.  of 
Tradem.  §^  261,  694,  716,  769,  1010. 

*  Pollen  T.  Le  Roy,  80  N.  Y.  649. 

■  Wilkinson  v.  Oreely,  1  Curt  C.  Ct  489. 

*  U.  S.  R.  8.  §4987. 

^  Popham  T.  Wilcox,  14  Abb.  Pr.  N.  S.  206.  Thoogh  it  may  be  a  relerant  £sct  on 
the  question  of  adoption  and  priority  of  claim. 

*  Moorman  v.  Hoge,  2  Sawyer,  78. 

*  Wolfe  T.  Bamett,  24  La.  Ann.  97,  a.  o.  18  Am.  R.  HI. 

>«  Wotherspoon  T.  Cnrrie,  L.  R.  6  H.  of  L.  608,  s.  o.  8  Moak's  Eng.  29. 
"  McLean  t.  Flamingo  96  U.  S.  (6  Otto),  246,  261. 
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ablj  be  deceived.^  Evidence  that  any  one  has  been  actnallj  de- 
ceived, or  has  bought  goods  with  the  defendant's  mark,  under  the 
belief  that  they  were  manufactured  by  the  plaintifi,  is  not  neces- 
sary, provided  the  resemblance  is  such  as  would  be  likely'  to  cause 
the  one  mark  to  be  mistaken  for  the  other.'  Probability  of  de- 
ception is  generally  shown  by  resemblance  and  by  the  ^pmionsof 
experts.  Resemblance  as  shown  by  inspection  is,  however,  the 
primary  test  and  criterion,  and  proof  by  experts  is  seldom  re- 
sorted to. 

8.  Intent.'] — Evidence  that  defendant  intentionally,  either 
uses  or  closely  imitates  plaintiffs  trade  mark,  raises  a  legal,  but 
not  conclusive,  presumption  of  a  fraudulent  purpose  of  deceiving 
the  public ;  and  in  such  case,  even  at  law,  nominal  damages  will  be 
given,  though  no  specific  injury  be  proved.*  To  obtain  an  injunc- 
tion, fraud  need  not  be  proved.  An  infringement  inadvertently 
commenced  may  be  enjoined.'  Intent  is  generally  immaterial  in 
equity  cases,  except  upon  the  question  oi  damages.'  Presump- 
tion of  fraudulent  intent,  arising  from  resemblance,  is  very  strong 
where  it  is  shown  that  the  defendant  himself  places  the  mark 
upon  the  articles ;  but  in  suits  against  a  dealer  who  buys  and  sells 
them  with  the  marks  already  affixed,  knowledge  must  be  clearly 
proved  to  make  him  liable  to  account* 


*  Meriden  BritanniA  Co.  v.  Parker,  89  Conn.  460 ;  Pnrtridge  t.  Menek,  1  How. 
App.  Cas.  548,  affi'ff  2  Sandr.  Ch.  622,  2  Barb.  Cb.  101 ;  Dafis  y.  Kendall,  2  R.  I. 
666 ;  Fetridge  v.  Wells,  4  Abh.  Vr,  144,  8,o.  13  How.  Pr.  885  ;  Brabam  t.  BustorU,  9 
L.  T.  R.  N.  S.  199,  a.  0.  1  H.  4  M.  447, 11  W.  R.  1061,  2  New.  672;  Swift  v. 
Dey,4  Robt.  611 ;  8eixo  v.  Proyesende,  L.  R.  1  Gh.  192,  8.  o.  12  Jurist  (N.  S.),  216, 
14W.R.857,14L.T.R.N.S.  814;  Gillotty.  Esterbrook,  48N.T.874,affi'g47Barb. 
466 ;  Blackwell  y.  Crabb.  86  L.  J.  Ch.  N.  8. 604;  Rowley  y.  Hotiirhton.  2  Brews.  303, 
8.  c.  7  Phil  89;  Filley  y.  Fassett,  44  Mo.  168;  McCartney  y.  Garnhart,  45  Id.  698; 
Hostetter  y.  Yowinkle,  1  Pill  829;  Blackwell  y.  Armistead,  6  Am.  L.  T.  86;  Bnrke 
y.  Cassin,  46  Cal  467 ;  Bradley  v.  Norton.  83  Conn.  167 ;  Amoskea^  M%.  Co.  y.  Gar- 
ner, 4  Am.  L.  T.  N.  S.  176 ;  Leather  Cloth  Co.  4&c.  y.  American  Leather  Cloth  Co.  dc. 
11  H.  of  L.  Cas.  628,  86  L.  J.  Ch.  N.  S.  63,  1 3  W.  R.  878,  1 2  L.  T.  R.  N.  S.  742,  6  New. 
2ii9,  11  Jur.  K  8.  81 ;  Bass  y.  Dawber,  19  L.  T.  R.  N.  S.  626;  same  cases,  Oodd.  Dig. 
L.  of  Tradem.  gg  289,  839-401 

*  In  many  of  the  cases  even  the  pouihility  of  misleading  the  public  is  held  soffl- 
cient.  See  Amoskeag  M%.  Co.  y.  Garner,  4  Am.  L.  T.  N.  S.  176;  Cope  y.  Eyans,  L. 
R.  18  Eq.  188,  b.  o.  80  L.  T.  R.  K.  S.  292,  22  W.  R.  468;  Meriden  Britaunia  Co.  y. 
Parker  f aboye). 

'  Abbott  y.  Bakers,  Ac.  Asa^n,  1872,  Weekly  Notes,  81 ;  Braham  y.  Bastard 
(aboye) ;  Partridge  y.  Menck  (aboye) ;  Shrimpton  y.  Laight,  18  Beay.  164 ;  Filley  y. 
Fassett  (aboye) ;  same  ca^e^,  Codd.  Dig.  L.  of  Tradem.  §§  286,  849,  860, 877,  389 ;  bnt 
see,  also,  ^g  288,  296,  827,  852,  861,  896. 

^  Browne  on  Tradem.  g  601.  Otherwise  of  an  ignorant  yiolation.  Weed  y.  Peter- 
son, 12  Abb.  Pr.  N.  S.  178.  On  the  other  hand,  malicious  nse  of  same  name,  if  it  be 
not  a  trade  mark,  is  not  actionable.    See  Glendon  Iron  Co.  y.  Uhler,  76  Penn.  St  467. 

*  Singer  Mannfiaetorlng  Co.  y.  Wilson,  86  Weekly  R.  664, 667 ;  McLean  y.  Flem- 
ing, 96  U.  S.  (6  Otto),  246. 

*  Millington  y.  Fox,  8  Mylne  &  Cr.  838 ;  Coats  y.  Holhrook,  2  Sandf.  Ch.  686,  a.  o. 
wbnam.  Coats  y.  Shepard,  8  N.  Y.  Leg.  Obs.  404;  Taylor  y.  Carpenter,  11 1'oige,  292, 
s.  o.  2  Bandf.  Ch.  603 ;  Coffeen  y.  Brunton,  4  McLean,  616 ;  Amoskeag  M^.  Co.  y. 
Spear,  2  Sandt  Ch.  699 ;  and  other  oases  in  Codd.  Dig.  L.  of  Txadem.  gg  450-84. 
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4.  DamageB.I — ^In  an  action  for  an  injunction,  it  is  not  neces* 
sarj  to  prove  damage,  if  the  evidence  satisiieB  the  court  that  the 
thing  done  haa  a  tendency^  to  enable  defendants  to  deceive  by  sell- 
ing, as  and  for  the  plaintiff's,  their  own  goods. ^  In  an  action  for 
damages,  evidence  of  actual  damage  is  not  necessary  in  order  to 
entitle  plaintiff  to  recover  nominal  damages.'  Evidence  that 
plain tifrs  sales  fell  off  is  received.*  In  equity,  the  proof  of  dam- 
ages should  be  directed  to  ascertaining  the  profits  which  the 
plaintiff  would  have  realized,  if  he  had  sold  of  his  own  goods  the 
same  Quantity  which  the  defendant  sold  with  the  spurious  marks 
thereon.^  It  is  immaterial  what  the  defendant  made  or  lost.' 
Vindictive  damages  are  not  allowed,*  nor  the  exneuse  of  procur- 
ing an  injunction.^  The  relative  quality  of  the  plaintiff's  and  the 
d^endant's  goods  is  immaterial.* 

5.  Witnesses,'] — A  party  claiming  a  trade  mark  may  be  com- 
pelled to  testify  as  to  the  process  of  his  manufacture,  so  far  as 
relevant  ;•  and  the  alleged  infringer  may  be  compelled  to  testify,^ 
and  to  produce  his  booKS,  shown  to  have  a  tendency  to  prove  the 
infringement,"  subject  to  his  privilege  against  being  required  to 
criminate  himself  ^  in  reference  to  a  criminal  offense  not  statute 
barred.^  Defendant  may  be  compelled  to  disclose  the  names  of 
all  persons  to  whom  he  has  sold  the  goods.^^ 

6.  Defenses,'] — ^Neither  alienage  of  the  person  whose  trade 
marks  are  simulated,  nor  the  fact  that  he  resides  in  a  foreign 


1  Brabam  y.  Beachim,  26  Weekly  B.  664,  666. 

*  Blofield  y.  Payne,  1  N.  <fc  M.  868,  b.  o.  4  B.  <&  A.  410,  8  L.  J.  N.  S.  68 ;  Beeyei 
y.  Dcnicke,  12  Abb.  Pp.  N.  a  92;  Singer  Mfg.  Co.  y.  Kimball.  10  Scottish  L.  li.  178. 
a.  o.  46  Scottish  Jurist,  201 ;  Thompson  y.  Winchester,  19  Pick.  214;  Bodgers  y.  No- 
vUl,  11  Jurist  1087,  a.  o.  6  G.  B.  109, 17  L.  J.  N.  a  C.  P.  62;  aame  cases,  Codd. 
Dig.  L.  of  Tradem.  g§  286, 482,  436,  928,  929. 

«  Hoatetter  y.  Vowinkle,  1  Dill.  C.  Ct.  829. 

*  Hostetter  y.  Vowinkle  (above);  Burnett  y.  Fhalon,  1 1  Abb.  Pr.  167,  s.  o.  19  How. 
Pr.  680;  Faber  y.  Hoyey,  Codd.  Dig.  I*  of  Tradem.  §  249;  And  see  Marsh  v.  Bill- 
ings, 7  Cush.  822;  Leather  Cloth  Co.  Aq,  y.  Hirschfield,  18  L.  T.  B.  N.  S.  427,  &  o.  L.  B. 
1  £q.  299 ;  aame  cases,  Codd.  Dig.  L.  of  Tradem.  §§  289.  244,  247. 

*  Peltz  y.  Eichele,  62  Mo.  171 ;  but  see  Howe  y.  McKernan,  80  Beay.  647.  The 
aboye  rules  seem  to  goyem  the  proper  mode  of  assessing  the  damages;  although,  in 
fioroe  of  the  cases,  the  profit  reauzed  by  the  defendant  from  the  sales  of  the  spurious 
articles  under  the  simulated  trademark,  has  been  held  to  be  the  measure.  Taylor  y. 
Carpenter,  2  Woodb.  <k  M.  1 ;  Edelsten  y.  Edelsten,  10  L.  T.  B.  N.  S.  780 ;  Graham  y 
Plate,  40  Cal  698. 

*  Taylor  y.  Carpenter,  2  Woodb.  A  M.  1. 

'  Burnett  y.  Phalon,  12  Abb.  Pr.  186,  a.  o.  21  How.  Pr.  100. 
■  Blofield  y.  Payne  (above) ;  Tajlor  y.  Carpenter  (above). 

*  Byrne  y.  Jud<i,  11  Abb.  Pr.  N.  8.  890;  Bnmttt  y.  Phalon.  11  Abb.  Pr.  167, 
8.0.  19  How.  Pr.  680;  Burnett  y.  Phalon,  12  Abb.  Pr.  186.  s.  c.  21  How.  Pr.  100. 

"  Byass  y.  Sullivan,  21  How.  Pr.  60 ;  a.  p.  Byaas  y.  Smith,  4  Bosw.  679. 

"  Byass  y.  SulUyan  (above). 

"  P.  620  of  this  yoL  ;  Byass  y.  Sullivan  (above) ;  a.  p.  Byass  y.  Smith  (above). 

>»  Wolf  y.  Goulard,  16  Abb.  Pr.  836. 

>^  Bowe  v.  M'Keman,  80  Beav.  647 ;  Orr  v.  Diaper,  46  L.  J.  Ch.  N.  S.  41 ;  and  see 
Carver  y.  Pinto  Leite,  20  W.  B.  184,  a.  c.  41  L.  J.  Ch.  N.  S.  92,  L.  R.  7  Ch.  90, 
20  L.  T.  B.  K.  a  722 ;  same  cases,  Codd.  Dig.  L.  of  Tradem.  g§  270,  271,  272,  274. 
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conntry,  nor  the  fact  that  the  goods  were  manufactured  or  the 
mark  affixed  abroad,  constitute  a  defense.^  It  is  wholly  imma- 
terial,  whether  the  simulated  article  is  or  is  not  of  equal  goodness 
or  value  with  the  genuine  article.'  The  want  of  mtent  to  de- 
ceive or  defraud  is  not  a  defense,'  nor  is  it  any  answer  that  the 
maker  of  the  spurious  goods,  or  the  jobber  who  sells  them  to  the 
retailers,  informs  those  who  purchase  that  the  article  is  spurious 
or  an  imitation.*  The  weight  of  authority  is  that  acquiescence  by 
the  plaintiff,  in  an  infringement  of  his  mark,  is  no  more  than  a 
revocable  license,  and  that,  to  constitute  a  defense,  the  evidence 
must  be  strong  enough  to  show  either  an  abandonment  or^a  dedi- 
cation to  the  public.  Knowledge  of  the  piratical  use  of  the  mark 
must,  in  all  cases,  be  brought  home  to  the  owner,  where  this  de- 
fense is  taken.'  Proof  of  a  custom  abroad  to  violate  plaintiffs 
trade  mark  is  not  alone  admissible  for  defendant.'  The  fact  that 
plaintiff's  hands  are  not  clean,  and  his  trade  mark  is  used  to  de- 
ceive or  impose  upon  the  public,  or  is  used  upon  a  spurious, 
worthless  or  deleterious  compound,  is  competent,  although  the 
defendants'  conduct  be  also  fraudulent  and  their  goods  spurious, 
and  although  they  deceive  the  public' 


>  Taylor  v.  Carpenter,  8  Story,  458 ;  Taylor  v.  Carpenter,  2  Sandt  Ch.  608,  B65'g 
11  Paisre,  292 ;  Taylor  v.  Carpenter,  2  Woodb.  <fe  M.  1 ;  Collins  Co.  y.  Brown,  8  Kay 
<fc  J.  428,  s.  0.  8  Jurist  N.  S.  929 ;  Collins  Co.  y.  Cowen,  8  Kay  A  J.  428.  s.  c.  3  Jarist. 
929 ;  Collins  Co.  y.  Reeyes,  28  L.  J.  Ch.  66 ;  same  cases,  Codd.  IHg.  L.  of  Tradem. 
§§  111-16,  468. 

•  Blofield  y.  Payne  1  N.  A  M.  868,  s.  o.  4  B.  <k  A.  410,  8  L.  J.  N.  S.  68 ;  Taylor  t. 
Carpenter,  11  Paige,  292,  s.  o.  2  Sandf.  Ch.  608. 

'  See  the  cases  cited  under  Intent  (aboye). 

^  Chappell  y.  Dayidson,  2  Kay  A  J.  128,  s.  o.  8  De  O.,  M.  A  G.  1 ;  Edelsten  ▼. 
Edelsten,  9  Jarist  N.  S.  479.  s.  c.  1  De  G.,  J.  A  S.  186,  11  W.  R.  828,  1  New. 
800,  7  L.  T.  E.  N.  S.  768 ;  Shrimpton  y.  Laight  (above);  Clark  y.  Clark,  25  Barb. 
76 ;  Sykea  y.  Sykes,  8  B.  A  C.  641 ,  s.  o.  6  DowL  A  R.  292 ;  same  cases,  Codd.  Dig.  L^ 
of  Tradem.  §§  266,  266,  280,  849,  366,  860. 

•  This  defense  is  discussed  in  the  following  cases :  Motley  y.  Downman,  3  Myl.  A 
Or.  1,  a.  o.  6  L.  J.  Ch.  N.  8.  808 ;  Taylor  y.  Carpenter,  3  Story,  468 ;  Taylor  y.  Carpen- 
ter, 2  Woodb.  A  M.  1 ;  Flayell  v.  Harrison,  10  Hare,  467,  s.  c.  19  Eng.  L.  A  Eq.  16, 
17  Jurist,  868;  McCardel  y.  Peck,  28  How.  Pr.  120;  Gillott  y.  Esterbrook,  47 
Barb.  466,  affi'd  in  48  N.  T.  374 ;  Filley  y.  Fassett.  44  Mo.  168 ;  Amoskea^  Mfg.  Co.  ▼. 
Garner,  56  Barb.  161,  s.  o.  6  Abb.  Pr.  N.  8.  265 ;  but  see  s.  o.  4  Am.  Law  T.  N.'S  176; 
Delaware  and  Hudson  Canal  Co.  y.  Clark,  7  Blatchf.  112 ;  Hoyanden  y.  Lloyd,  18  W. 
K.  1182;  Isaacson  y.  Thompson,  20  W.  R.  196 ;  Rodgers  y.  Rodgers,  81  L.  T.  R,  N.  S. 
286,  8.  0.  22  W.  R.  887;  Browne  y.  Freeman,  12  W.  R.  805,  s.  o.  4  New,  476 ;  same 
oases,  Codd.  Dig.  L.  of  Tradem.  gS  66-76. 

•  Taylor  y.  Carpenter,  2  Woodb.  A  M.  1. 

1  PiddiDg  y.  How,  8  Sim.  477 ;  and  see  Codd.  Dig.  L.  of  Tradem.  g§  680-48. 


OHAPTEE   LV. 

ACTIONS  FOR  INFRINGEMENTS  OF  PATENTS  AND  OOPYRIGHTa 

t.  PikTKNTB.  I.  Patents — amtinu^ 

1.  Burden  of  proof:  General  evidence        15,  —title:  licensei 

ofvaUdit;r.  16.  —  defendant's  patent. 

2.  Novelty  of  invention,  17.  —  the  sUtute. 
8.  UtUity.                                                      18.  —fraud. 

4.  Patentee  the  original  and  first  in-  19.  _  description  In  printed  public*. 

ventor.  tion. 

6.  Specifications:  Construction:   Ex-  20.  —  prior  knowledge  or  usp. 

.  teo*  of  claim.  21.  —  public  use  or  sale  before  appli- 

6.  Title.  cation;  abandonment. 

7.  Extension:  Renewal:  Reissue.  22.  —requisites  of  the  statutory  notice 

8.  State  of  the  art.  or  answrer. 

9.  Inf rin^ment  28.  —  plaintiff's  failure  to  mark. 

10.  Witnesses:  Models. 

11.  Admissions  and  declarationsL  tt  n ,....^ 

12.  Certified  copies.  "'  Coptriohts. 

18.  Damages.  24.  Plaintiff's  rights. 

14.  Defmui,    General  issue:   Burden        25.  Infringments. 
of  proof. 

I.  Pateihis. 

1.  Burden  of  proof:  Ooieral  evidence  of  validity,'] — The 
burden  is  on  plaintiff  to  prove  that  he,  or  the  patentee  under 
whom  he  claims,  was  the  original  inventor,  within  the  statute  ;^ 
but  the  production  of  the  patent,'  if  in  due  form,  affords  prima 
facie  evidence  of  its  correctness,  which,  in  the  absence  of  oppos- 
ing proof,  is  suflScient.*  A  renewal  or  reissue  adds  to  the  pre- 
sumption of  validitv.*  As  will  be  seen  below,  this  presumptioti 
is  not  conclusive  m  respect  to  any  question  depending  on  the 
patentable  character  of  the  device,  or  the  right  of  the  patentee  as 
mventor.^  Accepting  and  acting  xmder  a  license  from  the  patentee 


1  Plaintiff  cannot  abandon  at  the  trial  a  part  of  a  combination  claimed  in  the 
pleading,  and  relv  on  the  other  parts.    Vance  v.  Campbell,  1  Black.  427,  429. 

*  Including  the  specification  and  drawings.  Cahoon  v.  Rine.  1  FIsIl  Pat.  Cas. 
897,  403,  Clifford,  J.  And  whether  the  patent  be  originnl  or  reissued.  Sewell  v. 
Collins,  1  Fish.  Pat.  Cas.  289,  291.  And  though  not  containing  any  recitals.  Gear 
V.  Grosvenor,  6  Id.  814. 

*  Philadelphia,  Ac,  R.  R.  Co.  v.  Stlmpson,  14  Pet.  468 ;  Mitchell  v.  Tilghman,  19 
WalL  287.  If  plaintiff  rests  on  this  presumption,  in  support  of  a  matter  on  which 
the  patent  is  not  impeached,  he  cannot  in  rebuttal  give  other  evidence  in  support  of 
the  same.  But  evidence  on  another  ground,  in  respect  to  which  the  patent  has  been 
impeached,  is  not  to  be  excluded  merely  because  it  boars  indirectly  on  the  former 
ground.    Judson  v.  Cope,  1  Fish.  Pat.  Cas.  615,  619,  620. 

^  Ransom  v.  The  Mayor,  4ftc.  of  New  York,  1  Fish.  Pat  Cas.  262,  259. 

*  Union  Sugar  Refinery  v.  Matthiessen,  2  Fish.  Pat.  Cas.  600,  607.  How  far  it  is 
conclusive  in  respect  to  the  formalities  required  by  the  law,  has  been  the  subject  of 

[755] 
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estops  from  questioning  the  validity  of  the  patent  as  against  him.* 
The  patentee  8  disclaimer,  in  his  description,  of  what  is  fonnd  in 
another  patent,  is  an  admission  of  the  validity  of  the  latter.' 

2.  Novelty  of  invention.'] — The  patent  is  itself  sufficient 
prima  fdcie  evidence  of  novelty,*  but  is  not  conclusive.*  Exten- 
sion, without  modification,  enhances  the  presumption  of  novelty.* 
Negative  evidence  by  calling  witnesses  wno  might  have  known  of 
the  thing,  had  it  pre-existed,  is  competent ;  •  so  is  the  testimony  of 
experts ;°  and  in  case  of  serious  doubt,  proof  of  the  actual  perform- 
ance of  the  thin^  itself  is  competent  to  go  to  the  jury  on  the  ques- 
tion of  novelty.'  Parol  evidence  is  not  admissible  to  show  at 
what  time  the  patent  was  applied  f  or.^ 

3.  Utility.'] — The  patent  is  sufficient  prima  facie  evidence  of 
utility,*^  but  not  conclusive.*^  Utility  may  be  shown  by  direct 
testimony  of  witnesses.^  Producing  old  results,  substantially  bet- 
ter, faster  or  cheaper,  is  sufficient  evidence  of  utility."  For  the 
purpose  of  proving  utility,  it  is  competent  to  show  defendant's 
use  of  the  invention ; "  a  former  license  ^  or  contract  ^*  between  the 
plaintiff  and  the  defendant,  allowing  the  latter  to  use  it ;  the 
tact  that  defendant  had  advertised  and  sold  it  as  useful ; "  or  that 

Elaintiff  had  carried  on  a  large  and  long  continued  manufacture;" 
ad  received  large  orders,"  and  had  given  licenses.*    The  fact  that 


some  differenoe  of  opinioD,  and  is  not  perhaps  fally  settled,  ttnless  it  may  be  in  refer- 
ence to  reissues.  "  ft  has  come  to  be  reffaraed  as  the  better  opinion,"  says  Clifford, 
J.,  *'  that  a)\  matters  of  fact  inTolred  in  the  hearing  of  an  application  to  reissue  a 
patent,  and  in  granting  it.  nre  conclasirely  settled  by  the  decision  of  the  commis- 
sioner granting  the  application.  Seymour  t.  Osborne,  11  Wall.  616,  645 ;  and  see  p. 
969,  n.  6. 

1  Kinsman  v.  Parkhnrst,  18  How.  TJ.  S.  289,  afii'g  1  Blatchf.  488. 

•  Waterbury  Brass  Co.  v.  N.  Y.  «fe  Brooklyn  Brass  Co.  8  Fish.  Pat.  Cas.  48,  48. 

■  Corning  v.  Burden,  16  How.  U.  S.  262,  270.  So,  ajso,  of  the  novelty  of  a  com- 
bination  (Waterbury  Brass  Co.  t.  N.  Y.  A  Brooklyn  Brass  Co.  3  Fish.  Pat  Cas.  43, 
48);  and  that  the  deyice  required  invention.  Potter  t. 'Holland,  1  Fish.  Pat  Caa. 
882. 387. 

•  Keckendorfer  r.  Faber,  92  IT.  S.  (2  Otto),  347. 

'  Whitney  y.  Mo  wry,  8  Fish.  Pat.  Cas.  167,  162.  In  such  case  evidence  of  want 
of  novelty  must  be  strong  and  conclusiTe.  Id.  161.  Cook  t.  Ernest^  6  Fish.  Pat 
Cas.  896. 

•  Cart,  on  Pat  626,  §  478. 

^  See.  for  instonce,  Rubber^Coated,  «fec.  Co.  r.  Welling,  97  U.  S.  (7  Otto^  7,  8. 
>  Judson  T.  Cope,  1  Fish.  Pat  Cas.  616,  624. 

•  Wayne  v.  Winter,  6  McLean,  844. 

"  Coming  v.  Burden,  16  How.  U.  8.  262,  270. 
"  Keckendorfer  T.  Faber,  92  U.  8.  (2  Otto),  847. 
"  Curt,  on  Pat  629,  §  477. 

1*  Murray  v.  Clayton,  L.  R.  7  Ch.  App.  670,  s.  a  8  Moak's  Eng.  516 ;  Wilbur  r. 
Beecher,  2  Blatchf.  132. 

14  Simpson  v.  Mad  River  R.  R.  Co.  6  McLean,  608. 

>»  Lee  ▼.  Blandy,  1  Bond,  861,  s.  o.  2  Fish.  Pat  Caa.  89. 

"Id. 

"  Stanely  r.  Whipple,  2  McLean,  86,  89. 

)•  Whitney  v.  Mowry,  8  Fish.  Pat  Caa.  167, 162. 

»  Cnrt.  on  Pat  629,  §  477. 

••Id. 
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boili  parties  daim  the  right  to  manufacture  ia  sufficient  evidence 
of  utility.^ 

4.  Patentee  the  original  a/nd  firet  inventor.'] — ^The  patent  ia 
sufficient  jprti7i(7  J^aoie  evidence  that  the  patentee  was  the  original 
and  first  inventor,'  but  is  not  conclusive.*  This  presumption,  in 
the  absence  of  the  appUcation  for  the  patent,  extends  back  only 
to  the  date  of  the  patent^  If  the  applica  ion  is  produced,  the 
presumption  extends  back  to  the  time  when  the  apphcation  was 
filed,  and  no  further.*  To  show  that  the  invention  was  prior  to 
the  filing  of  his  original  application,  he  must  prove,  by  competent 
and  sufficient  evidence,  botn  that  he  made  the  invention  at  the 
time  sug^sted,  and  that  he  reduced  it  to  practice  as  an  operative 
madiine.^  The  plaintiff  may  prove  his  own  conversations  and 
declarations  made  during  the  progress  of  his  invention,  to  show 
its  date  and  character,  these  being  regarded  as  part  of  the  ree 
geatm  of  the  process,  and  an  assertion  of  claim,  which  he  may 
prove  in  his  own  favor.' 

6.  Specificationa  :  Construction:  Extent  of  claim,'] — The  pat- 
ent is  prima  faciei  if  not  conclusive,  evidence  that  the  specificar 
tion,  when  delivered,  was  accompanied  with  such  drawings  and 
written  references  thereto  as  were  required  b^  the  statute,^  and 
that  the  specification  contained  a  description,  m  such  f  uU,  clear 
and  exact  terms  as  will  enable  any  one  sldlled  in  the  art  to  which 
it  appertains,  to  put  it  in  practice  from  the  description  contained 
in  the  specification.^  A  certified  copy  of  the  drawings  deposited, 
and  references  thereon,  is,  with  the  patent,  prima  facie  evidence 
of  the  particulars  of  the  invention  patented.^  The  models  and 
drawings  accompanying  the  application  for  a  patent,  and  referred 
to  in  the  specification,  constitute  a  part  of  it,  and  may  be  resorted 
to  to  aid  the  description,  and  to  distinguish  the  thing  patented,^ 


>  Middletown  Tool  Co.  v.  Jadd,  8  Fish.  Pat  Cas.  141, 144. 

*  Seymour  v.  OsborDe,  11  Wall  616,  688;  Smith  v.  Goodyear  Dental  Ynloanita 
Company,  98  U.  8.  (8  Otto),  486. 

*  Uoion  Sn^ar  Refinery  ▼.  Matthieasen,  2  Fish.  Pat  Caa.  600,  607. 
^  Wing  Y.  HichardsoD,  2  PIpIl  Pat.  Caa.  686,  687. 

*  Id. ;  White  y.  AUen,  2  Fish.  Pat  Caa.  440,  444. 

*  Johnson  v.  Root,  2  Cli£  116,  a.  o.  2  Fiah.  Pat  Caa.  291,  297;  Jones  ▼.  SewaU,  6 
Fish.  Pat  Cas.  848,  868. 

*  Phlhidelphia  A  Trenton  R.  R.  Co.  y.  Stlmpson,  14  Pet  448,  462.  Compare  Pen- 
nock  y.  Dialogue,  4  Wash.  C.  Ct  688;  Eyana  y.  Hetticb,  8  Wash.  408,  affi*d  in  7 
Wheat  468. 

s  Winans  y.  N.  Y.  <ft  Erie  R.  R.  Co.  1  Fish.  Pat  Caa.  218,  214. 

*  See  pp.  766,  n.  6,  and  769,  n.  6. 

^^  Poppenhnsen  y.  N.  Y.  GntU  Percha  Co.  2  Id.  62,  67. 

"  Winans  y.  N.  Y.  A  Erie  R.  R.  Co.  1  Id.  218.  214. 

"  1  Abb.  U.  S.  Pr.  809.  Curtis  says,  that  where  the  inyention  Is  at  aH  compli- 
cated, or  terms  of  art  or  science  are  made  use  of,  requirin<^  the  ciercise  of  technical 
knowledge  to  determine  whether  the  specification  is  sufficient,  it  is  at  least  adyisable, 
if  not  necessary,  for  the  plaintiff,  in  opening  his  case,  to  giye  some  eyidence  that  his 
specification  can  be  applied  by  those  to  whom  the  law  supposes  it  to  be  addreased. 
8Iij?ht  evidence  of  sufiiciency  is  nil  that  is  necessary  to  be  offered  at  first  in  order  to 
make  it  incumbent  on  the  defendant  to  falsify  the  specification.    Curt  on  Pat  680, 
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Itiadeqnacy  of  specification  cannot  be  proved  nnlesfi  alleged.^  The 
correBpondence  between  the  office  and  the  patentee  is  Bometimes 
referred  to  for  the  purposes  of  constrnction ; '  bnt  neither  snch 
correspondence,  nor  the  proceedings  in  the  patent  office,  are  ad- 
missible to  enlarge,  diminish  or  vary  the  language  of  the  claim.* 
The  testimony  of  qualified  witnesses,*  and  inspection  of  the  old 
and  new  machine,  and  the  models,*^  are  competent  on  the  question 
of  sufficiency  of  the  specification.  The  state  of  the  art  is  com- 
petent evidence  in  the  construction  of  an  ambiguous  claim.'  But 
evidence  introduced  for  this  purpose  can  have  no  bearing  on  a 
question  not  in  issue.''  The  opinions  of  scientific  witnesses,  that 
a  particular  means  which  might  be  used  to  carry  out  the  general 
directions  of  a  specification,  would  succeed,  are  competent  with- 
out showing  that  that  means  had  actually  been  tried  and  had  suo- 
ceeded.®  The  question  which  should  be  propounded  to  them,  in 
cases  where  there  is  a  recognized  class  of  practical  workmen  who 
would  be  called  upon  to  applv  the  directions  of  the  specification, 
is  whether  a  person  of  that  class,  of  ordinary  skill,  could  practice 
the  invention  from  those  directions.* 

6.  TiUeJ] — ^A  certified  copy  of  an  assignment  is  prima  facts 
evidence  of  the  genuineness  of  the  ori&pmaJ,^^  without  accounting 
for  the  original,  or  proving  execution.^*  A  patent  on  its  face, 
issued  to  an  assignee,  is  sufficient  evidence  of  the  assignee's  title. 

7.  Extension:  Renewal:  ReiaaueJ] — ^Extension,** renewal,^ and 
reissue,"  are  each  p^^ma  facie  or  conclusive  evidence  of  its  own 
validity.    In  an  action  for  the  infringement  of  a  reissued  patent, 

Slaintiff  is  not  bound  to  produce  the  original,"  and  if  he  does  not, 
efendant  must  put  it  in  evidence  if  he  desires  to  object  that  the 
reissue  was  not  for  the  same  invention."    The  presumption  aris- 


>  Rubber  Co.  r.  Goodyear,  9  Wall  788,  798. 

3  Pike  Y.  Potter,  8  Fiah.  Pat  Caa.  65 ;  Decker  r.  Orote,  6  Id.  148,  IftO ;  Pettibone 
T.  Derringer,  4  Waeh.  C.  Gt  216.  Oantra,  Weetlake  y.  Gartter,  6  Fiali.  Pat  Gaai 
619,  621. 

'  Cliivoeo,  J.,  Goodyear  Dental  Ynlcanite  Ca  y.  Gardner,  6  Flsb.  Pat.  Gas.  224, 
227. 

^  Waahbnm  y.  Gonld,  8  Story  0.  Ct  122, 188.  As  a  general  rule,  tbe  proper  wit- 
Desses  to  determine  on  the  sufficiency  of  a  specification  are  practical  workmen  of  or- 
dinary skill  in  the  particular  branch  of  industry  to  'which  the  patent  relates,  because 
it  it  to  them  that  the  specification  is  supposed  to  be  addressed.    Curt  on  Pat  631. 

»  1  Abb.  U.  S.  Pr.  809. 

•  Rubber-Ck)ated,  Ac.  Co.  y.  WelliM,  97  IT.  a  (7  Otto),  7,  8. 
1  Middletown  Tool  Co.  y.  Judd,  8  fish.  Pat.  Cas.  141, 144. 

s  Curt,  on  Pat  642,  §  481. 

•  Id.  686,  §  481. 

^^  Lee  y.  Blsndy,  1  Bond.  861,  s.  c.  2  Fish.  Pat  Cas.  89. 
>nd. ;  Brooks  y.  Jenkins,  8  McLean,  432,  436. 
"  Clum  y.  Brewer,  2  Curt  C.  Ct.  606. 

"  Allen  y.  Blunt,  2  Woodb.  A  M.  121, 138;  StimpMin  y.  ^estcherter  B.  R^  Ca  4 
How.  U.  S.  880. 

>«  Seymour  y.  Osborne,  11  Wall.  616,  641. 

"  Id.  646. 

"Id. 
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ing  from  the  decision  of  the  commissioner  of  patents,  granting 
the  reissue  of  letters  patent,  that  they  are  for  the  same  invention 
which  was  described  m  the  specification  of  the  original  patent,  is 
not  conclusive,  but  can  onljr  be  overcome  by  clearly  showing, 
from  a  comparison  of  the  original  specification  with  that  of  the 
reissue,  that  the  former  does  not  substantially  describe  what  is 
described  and  claimed  in  the  latter ;  ^  and  on  this  question  the 
testimony  of  experts  is  competent.*  Nor  is  it  conclusive  on  the 
question  of  fraud.*  It  ia  prima  ^facie  evidence  that  there  had 
been  no  abandonment.^  The  reissue  is  9\eo  prima  facie^  evi- 
dence that  evei^thing  necessary  to  justify  the  commissioner  in 
granting  the  reissue  had  been  produced  before  the  grant  was 
made.*  A  recital  that  the  necessary  oaths  were  taken  by  the  ap- 
plicants is  conclasive.''  A  recital  that  an  assignment  had  been 
made  to  the  one  receiving  the  reissue,  is  prima  fade  evidence  of 
the  right  of  the  assignee? 

8.  State  of  the  art^ — ^Evidence  of  the  state  of  the  art  is  ad- 
missible in  actions  at  law,  under  the  general  issue,  without  a  special 
notice,  and  in  equity  cases,  without  any  averment  in  the  answer 
touching  the  subject.  It  consists  of  proof  of  what  was  old  and 
in  general  use  at  the  time  of  the  alleged  invention.  It  is  received 
for  three  purposes,  and  none  other, — ^to  show  what  was  then  old ; 
to  distinguish  what  was  new ;  and  to  aid  the  court  in  the  con- 
struction of  the  patent.*  The  court  can  take  judicial  notice  of  a 
device  in  common  knowledge  and  use  of  people  throughout  the 
country, — such  as  the  ice-cream  freezer, — and  give  it  the  same 
e£Eect  as  if  it  had  been  alleged  and  proved.^* 

9.  Infrinaement^ — The  burden  of  proving  infringement  is  on 
the  plaintiff.^  The  declarations  and  conduct  of  a  workman  made 
while  manufacturing  the  infringing  article,  in  the  course  of  his 
employment,  are  competent  against  the  employer  to  show  in- 


>  Smith  V.  Goodyear  Dental  Yalcanite  Co.  93  XT.  S.  (8  Otto),  486.  If  this  appear 
it  is  Toid,  for  excess  of  aathority.    RusseU  t.  Dodge,  98  U.  S.  (8  Otto),  460. 

*  Seymour  r.  Oj^borne,  1 1  Wall  516. 

*  Goodyear  y.  Berry,  8  Fish.  Pat.  Gas.  489,  447 ;  Swift  v.  Whisen,  8  Id.  848,  861. 
^  HoffiieiDS  ▼.  Brandt,  8  Fish.  Pat  Cas.  218,  289. 

*  If  not  conclusive.    F^eld.  J.,  m  Russell  r.  Dodge  (above).     See  p.  755,  n.  6. 

*  Hofifheins  v.  Brandt,  8  Fish.  Pat.  Gas.  218,  219.  According  to  Blake  v.  Staf- 
ford, 8  Fish.  Pat  Gas.  294,  800,  and  House  v.  Young,  Id.  885,  888,  the  reissue  of  a 
patent  is  at  law  conclusive  evidence  of  its  own  validity,  except  as  against  fraud  and 
collusion ;  irregularity  or  excess  of  authority,  apparent  on  the  face  of  the  patent ; 
and  clear  repugnance. 

■»  Seymour  v.  Osborne,  11  Wafl.  516,  541. 

*  Hoffbeins  v.  Brandt,  8  Fish.  Pat  Gas.  218,  241 ;  Middletown  Tool  Go.  v.  Judd* 
8  Fish.  Pat  Gas.  141. 

*  Brown  v.  Piper,  91  TJ.  S.  (1  Otto),  87,  41 ;  Vance  v.  Gampbell,  1  Black,  427, 480. 
But  a  prior  patent,  introduced  without  notice,  to  show  the  state  of  the  art,  cannot 
avail  as  evidence  to  anticipate  the  patented  invention.  Am.  Saddle  Go.  v.  Hogg,  5 
Fish.  Pat.  Gas.  863. 

"  Brown  v.  Piper  (above). 

"  Hudson  V.  Draper,  5  Fish.  Pat.  Gas.  256,  259L 
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frinffement.^  Similarity  of  the  articles  produced,  withont  other 
eyioeiice  of  similarity  of  process,  is  not  alone  sufficient  evidence 
of  infringement  of  process.*  If  the  alleged  infringement  is  of  a 
combination  only,  and  use  of  a  part  only  is  shown,  evidence  that 
the  other  part  claimed  is  immaterial,  is  not  competent.' 

Testimony  of  experts  is  not  competent  directly  to  theqnestion 
whether  there  has  been  an  infringement.  On  this  question  their 
testimony  is  admissible  for  two  purposes :  1.  To  point  out  and 
explain  the  points  of  actual  resemblance  or  difference ;  2.  To 
state,  as  matter  of  opinion,  whether  those  resemblances  or  differ- 
ences are  material ;  whether  they  are  important  or  unimportant; 
whether  the  changes  introduced  are  merely  the  sabstitution  of 
one  mechanical  or  chemical  equivalent  for  another,  or  whether 
they  constitute  a  real  change  of  structure  or  composition,  affect- 
ing the  substance  of  the  invention.^ 

10.  Witnesses:  Models.'] — ^The  competency  of  witnesses  de- 
pends on  the  laws  of  the  State  in  which  the  court  is  held.' 

The  testimony  of  experts  is  competent  to  show  the  state  of 
the  art  at  a  given  time,'  to  explain  the  meaning  of  terms  of  art,' 
to  explain  the  drawings,  models  and  machines  exhibited,  and  their 
operation,  and  to  point  out  the  identity,  resemblance  or  difference 
01  the  mechanical  device  involved,'  but  not  to  tell  what  the  patent 
is  for,  nor  whether  it  has  been  violated.^  The  machines  them- 
selves, or  the  models  showing  them,  are  the  most  cogent  kind  of 
evidence.*' 

11.  Admissions  and  declarations.'] — Admissions  and  dedarar 
tions  by  the  assignor  of  a  patent  made  after  transfer,  are  not 
competent  against  those  claiming  under  him.^ 

12.  Certified  copies.] — Written  or  printed  copies  of  any  rec- 
ords, books,  papers,  or  drawings  belonging  to  the  Patent  Office, 
and  of  letters  patent,  authenticated  by  the  seal  and  certified  by 
the  commissioner  or  acting  commissioner,  are  evidence  in  all 
cases  wherein  the  originals  could  be  evidence.^    Copies  of  the 


1  Aiken  v.  Bemifl,  8  Woodb.  &  M.  848. 

<  Curt,  on  Pat.  414,  §  818.  But  see  Waterbnry  Brass  Co.  t.  N.  Y.  A  Brooklyn 
Brass  Co.  8  Fish.  Pat.  Cas.  48,  50. 

*  CooUdge  T.  McCone,  2  8awy.  571. 
^  Cnrt  on  Pat.  648,  §  489. 

*  U.  S.  R.  S.  §  868.  Except  that  there  can  be  no  ezolnflion  for  eolor,  and  that 
the  incompetency  to  testify,  against  ezecntors,  Ac,  is  specially  regalated  by  the 
statute  quoted  at  p.  70  of  this  toL 

*  Paragraph  8. 

^  See  pp.  484,  486  of  ibis  vol. 

*  Coming  v.  Burden,  12  How.  tJ.  S.  252;  Hudson  v.  Draper,  5  Fish.  PatCaa 
266,  259 ;  and  see  para^aphs  2,  6,  7  and  9. 

*  Waterbury  Brass  Co.  y.  K.  T.  A  Brooklyn  Brass  Co.  8  Fish.  Pat  Cas.  43,  54. 
"^  Morris  y.  Barrett,  1  Fish.  Pat  Cas.  461,  468. 

"  Wilson  y.  Simpson,  9  How.  U.  S.  109 ;  Many  y.  Jagger,  1  Blatcht  872 ;  Page 
11  of  this  voL 

><  B.  S.  U.  S.  §  892. 
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specifications  and  drawings  of  foreign  letters  patent,  certified  as 
above,  are  prima  facie  evidence  of  the  fact  of  the  granting 
thereof,  and^of  the  date  and  contents.^  The  printed  copies  of 
specifications  and  drawings  of  patents,  which  the  commissioner 
of  patents  is  authorized  to  print  for  gratuitous  distribution,  and 
to  aeposit  in  the  capitals  of  the  States  and  Territories,  and  in  the 
clerk's  offices  of  the  District  Courts,  are,  when  certified  by  him 
and  authenticated  by  the  seal  of  his  office,  competent  evidence  of 
all  matters  therein  contained.'  As  to  the  genuineness  of  the 
original,  the  certified  copy  is  presumptive  evidence.*  As  to  the 
accuracy  of  the  copy,  it  is  conclusive,*  subject  to  correction  by 
producing  another  certified  copy,"  with  corroborative  proof  of 
its  superior  correctness.  The  court  will  take  judicial  notice  as  to 
who  was  commissioner,*  or  acting  commissioner.''^ 

13.  DamngeB^ — A  plaintiff  seeking  to  recover  more  than 
nominal  damages  must  show  his  damages  bv  evidence.*  The  law 
does  not  presume  that  sales  made  by  the  mfringer  would  other- 
wise have  been  made  by  the  patentee.* 

14.  Defenses:  Oeneral  issue:  Bw*den  of  proof ^ — The  enu- 
meration of  defenses  in  the  statute  does  not  exclude  evidence  of 
other  defenses  not  mentioned,  such  as  that  defendant  has  a  prior 
patent;^*  or  a  license  from  the  patentee;^  or  tliat  he  never  did 
the  acts  charged  ;^  or  that  there  is  a  substantial  difference  in  their 
devices  ;^  or  that  the  patentee  is  an  alien.^*  These  may  be  given 
in  evidence  at  common  law  under  the  general  issue. 

Plaintiff's  patent,  title,  &c.,  having  been  proved,  the  hurden 
is  on  a  defendant  setting  up  insufficient  specification;**  or  prior 
description  in  a  printed  publication;**  or  prior  use  or  sale;"  or 
abandonment,**  to  establish  it  affirmatively. 


>  B.  8.  IT.  S.  §  898. 

•  Id.  g  894. 

'  Parker  t.  Hawortii,  4  McLean,  870. 
Md. 

•  Brooks  V.  JenkiDs,  8  McLean,  482,  484 ;  and  see  Woodworth  ▼.  Hall,  1  Woodb. 
A  M.  248,  260 ;  Emerson  v.  Hogg,  2  Blaichf.  1,  12. 

•  York  A  Maryland  R.  R.  Co.  t.  Winans.  17  How.  U.  S.  80. 
V  Woodworth  v.  Hall,  1  Woodb.  A  M.  248,  889. 

•  Philp  ▼.  Nock,  17  Wall.  460,  462 ;  Blake  t.  Robertson,  94  IT.  3.  (4  Otto),  728. 

•  Seymour  v.  MoCormick,  16  How.  U.  S.  480,  rev*g  2  Blatchf.  240.  As  to  the 
measure  of  damages,  see  Bnrdell  v.  Denkr,  92  U.  S.  (2  Otto),  716,  and  coses  cited ; 
Blrdsall  t.  Coolidge,  98  Id.  64,  and  cases  cited;  Cawood  Patent,  94  Id.  69C,  and  cases 
cited ;  Am.  Law  Reyiew,  toL  xUi,  No.  1,  p.  1. 

>«  Gray  t.  James,  Pet.  C.  Ct.  894,  400;  Coming  y.  Burden,  16  How.  U.  S.  262. 

"  Whittemore  y.  Cotter,  1  Gall  429, 485. 

"Id. 

"  Eyans  y.  Hettich,  7  Wheat.  468,  469. 

1^  Id. ;  Kneass  y.  Schuylkill  Bank,  4  Wash.  C.  Ct.  9  In  case  of  this  defense  the 
burden  is  on  defendant  to  show  the  neglect  or  refusal  to  selL  Tatham  y.  Lowber,  8 
BlatchC  49. 

1*  Brooks  y.  Jenkins,  8  McLean,  482,  446,  447. 

1*  Cohn  y.  U.  S.  Corset  Co.  12  BUtchf.  226,  281. 

"  Am.  Hide  A  Leather,  Ac  Co.  y.  Am.  Tool  A  Machme  Co.  5  Fish.  Pat  Cas.  284. 

>*  Id. ;  Johnsen  y.  Fassman,  1  Wood,  188. 


762  ACTIONS  FOR  INFRINGEMENTS  OF  PATENTS. 

15.  — title  f  license.'] — One  who  relies  on  an  eqnitable  title 
against  the  legal  title,  has  the  burden  of  alleging  and  proving  it.^ 
In  the  absence  of  anything  to  indicate  the  contrary,  a  license  is 
presumed  to  relate  only  to  the  existing  right.'  Admissions  of 
the  owner  to  defendant,  that  a  third  person  granting  defendant  a 
license  had  the  right  to  do  so,  will  estop  tne  owner  as  to  subse- 
quent acts  done  in  reliance  on  these  admissions  and  before  notice 
of  withdrawal.*  If  the  only  issues  are  on  the  validity  of  plaintiflPs 

1>atent  and  on  infringement,  the  fact  that  the  defendant  is  the 
icensee  of  the  owner  of  another  patent,  and  that  his  madune  is 
constructed  in  accordance  with  that  patent,  is  irrelevant.^ 

16.  —  defendcmf  a  patent.'] — If  defendant  has  a  patent  for  the 
alleged  infringement,  he  may  put  it  in  evidence ;  and  it  raises  the 
general  presumptions  in  its  own  favor,  already  stated  in  treat- 
mg  of  plaintifiPs  evidence;'  but  if  later  than  plaintiff's,  l^e  pat- 
ent does  not  overcome  the  presumption  of  novelty,  originality 
and  priority,  raised  bv  the  earlier.* 

On  a  question  of  mterference,  the  subsequent  patent  granted 
by  the  same  official  experts,  is  prima  facie  evidence  that  the  lat- 
ter does  not  interfere  with  the  former.'  A  comparison  of  the 
things  or  machines,*  and  the  testimony  of  experts,*  are  competent : 
and  the  question  is  one  of  evidence  lor  the  jury.**  Evidence  of 
the  relative  superiority  of  defendant's  invention  is  not  competent 
except  for  the  purpose  of  showing  a  substantial  difference.^ 

17.  —  tfie  statute,^] — "  In  any  action  for  infringement,  the  de- 
fendant may  plead  the  general  issue,  and,  having  given  notice  in 
writing**  to  the  plaintiff  or  his  attorney,  thirty  days  before,**  may 
prove  on  trial  any  one  or  more  of  the  following  special  matters : 

"  First.  That  for  the  purpose  of  deceiving  the  public,  the  de- 
scription and  specification  nled  by  the  patentee  m  the  Patent 
Office  was  made  to  contain  less  than  the  whole  truth  relative  to 
his  invention  or  discovery,  or  more  than  is  necessary  to  produce 
the  desired  effect ;  or, 


>  Cart  on  Pat.  626,  §  472 ;  Gibson  v.  Cook,  2  Blatchf.  144, 161.  If  h«  reUea  on 
plalDtifiTs  contract  he  must  prove  performance  of  conditions  precedent.  Brooks  r. 
btolley.  2  McLean,  628. 

*  Gibson  y.  Cook.  2  Blatchf.  144. 

'  Gear  v.  Grosvenor,  6  Fish.  Pat  Cas.  814,  823. 

^  Blanchard  v.  Putnam,  8  Wall.  420,  426.    Otherwise  on  motion  for  injunction. 

»  Coming  v.  Burden,  16  How.  U.  8.  262,  2Y1. 

•  Goodyear  Dental  Vole.  Co.  r.  Gardner,  6  Fish.  Pat  Cas.  224,  229. 
1  Westlake  t.  Cartter,  6  Fbh.  Pat  Cas.  619,  626,  627. 

•  Evans  ▼.  Hettich,  7  Wheat  468.  469. 

*  Pischoff  Y.  Wethered,  9  Wall.  812,  814,  and  authorities  cited. 
"Id. 

"  Alden  v.  Dewey,  1  Story  C.  Ct.  886.  s.  c.  8  Law  Rep.  888.  As  to  what  Is  a  sub- 
stantial difference,  see  Seymour  y.  Osborne,  11  WalL  616,  666. 

"  U.  S.  R.  S.  p.  952,  §  4920. 

^*  The  burden  is  on  defendant  to  show  that  the  required  notice  was  given.  Blanch- 
ard V.  Putnam,  8  Wall.  420;  Phila.  <fe  Trenton  Railroad  Co.  v.  Stimpson,  14  Pet  448. 

1^  In  the  eighth  circuit,  the  first  ^kj  of  teim  is  regarded  as  the  day  of  trial  within 
this  rule.    Westlake  v.  Carlter,  6  Fish.  Pat  Cas.  610,  621. 
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^^  Second.  That  he  had  surreptitiotisly  or  unjustly  obtained 
the  patent  for  that  which  was  in  fact  invented  by  another,  who 
was  using  reasonable  diligence  hi  adapting  and  perfecting  the 
same;  or, 

^^  Third.  That  it  had  been  patented  or  described  in  some 
printed  publication  prior  to  his  supposed  invention  or  discovery 
thereof;  or, 

"  Fourth.  That  he  was  not  the  original  or  first  inventor  or 
discoverer  of  any  material  and  substantial  part  of  the  thing  pat- 
ented ;  or, 

"  Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  coun- 
try for  more  than  two  years  before  his  application  for  a  patent, 
or  had  been  abandoned  to  the  public. 

"  And  in  notices  as  to  proof  of  previous  invention,  knowledge, 
or  use  of  the  thin^  patented,  the  defendant  shall  state  the  names 
of  patentees  and  tne  dates  of  their  patents,  and  when  granted, 
and  the  names  and  residences  of  the  persons  alleged  to  nave  in- 
vented, or  to  have  had  the  prior  knowledge  of  the  thing  patented, 
and  where  and  by  whom  it  had  been  used ;  and  if  any  one  or 
more  of  the  special  matters  alleged  shall  be  found  for  the  defend- 
ant, judgment  shall  be  rendered  for  him,  with  costs. 

"  And  the  like  defenses  may  be  pleaded  in  any  suit  in  equity 
for  relief  against  an  alleged  infringement ;  and  proofs  ox  the 
same  may  be  given  upon  like  notice  m  the  answer  of  the  defend- 
ant, and  with  the  like  effect." 

18.  — fraud^ — Fraud  in  obtaining  the  patent  is  not  admissi- 
ble in  a  collateral  proceeding,  except  m  a  case  within  U.  S.  B.  S. 
§  4920,*  or  in  equity  in  a  case  within  §  4918.* 

19.  —  description  in  printed  publication.'] — The  publication 
may  be  proved  orally  or  by  the  production  of  the  book."  But 
the  work  is  evidence  only  of  the  lact  of  description  contained  in 
it.  Its  statements  are  not  evidence,  for  instance,  of  continuous 
use.*  If  the  publication  describes  the  thing  sufficiently  to  show 
its  structure,  the  existence  of  the  thing  as  described  need  not  be 
proved.* 

20.  — ^ prior  knowledge  or  vse.'] — The  claim  of  original  inven- 


^  Par&Gnmpli  17;  and  see  Rubber  Co.  t.  Goodyear,  9  Wall  Y8S,  797;  Gear  v.  Gros- 
venor,  6  Fish.  Pat.  Gas.  814,  816. 

•  Rubber  Co.  v.  Goodyear  (aboye) ;  Gear  v.  Grosvenor  (above). 

'  Allen  y.  Hnnter,  6  McLean,  8Q3,  814.  As  to  the  sufficiency  of  a  description  in 
a  prior  printed  publication  for  this  purpose,  compare  Seymour  y.  Osborne,  11  Wall. 
616,  665;  Cohn  y.  U.  8.  Corset  Co.  93  U.  8.  (8  Otto),  866,  877. 

•  Seymour  y.  McCormicky  19  How.  IT.  8.  96.  And  eyidence  that  it  was  in  use  at  a 
later  period  will  not  alone  sustain  a  finding  that  it  had  been  in  cuntinuoua  use  sinco 
the  time  of  the  description.  Id.  As  to  what  is  evidence  of  publicition,  for  Ibis  purpos<^, 
see  Plimpton  x.  Malcolmson,  8  Chan.  Diy.  681,  ■.  o.  18  Monk's  £ng.  649 ;  Brooks  y. 
Norcross,  2  Fish.  Pat.  Cas.  661.  As  to  notice  of  publication.  Silsby  y.  Foote,  14 
How.  U.  8.  218,  affi'g  1  Blatchf.  446. 

•  Cohn  y.  U.  8.  Corset  Co.  12  Blatohf.  226,  284. 
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tion  is  not  defeated  by  showing  the  constraction  of  the  improve- 
ment before  the  patent  issued;  but  it  must  be  shown  that  the 
construction  preceded  the  invention  of  the  patentee ;  that  is,  was 
before  the  conception  of  the  improvement  was  applied  in  prac- 
tice.^   Evidence  that  the  thing  existed  is  not  enough,  witiioat 
evidence  to  show  that  it  was  not  of  plaintiff's  invention.'    Evi- 
dence of  prior  existence  by  the  invention  of  some  one  other  than 
the  patentee,  is  enough  without  evidence  that  the  thing  was  ever 
used.^    Prior  knowledge  and  use,  though  by  but  a  single  indi- 
vidual, is  enough.*    A  prior  patent,  describing  the  thing,  is  com- 
petent without  explanation  of  the  cancellation."    The  omiseion 
to  produce  the  alleged  prior  device  corroborates  a  denial  of  its 
existence.*    Evidence  that  plaintiff  had  admitted  the  prior  exist- 
ence of  a  device  of  the  same  general  nature  is  not  sufficient,  un« 
less  the  admission  excluded  any  field  of  invention  within  which 
his  patent  can  be  sustained.^    Every  reasonable  doubt  should  be 
resolved  against  an  infringer  setting  up  that  the  patentee  was  not 
the  original  and  first  inventor.^    One  witness  is  enough  to  sustain 
a  finding  of  priority.*    The  court  ought  to  be  fully  convinced 
by  a  clear  preponderance  of  evidence.^ 

21.  — public  ttse  or  sale  before  application  /  abandonment] — 
Public  use,  &c.,  if  relied  on  must  be  alleged.  Defendant  must 
show  that  the  invention,  as  finally  perfected,  was  on  sale  and  in 
public  use  more  than  two  years  before  application." 

Abandonment  if  relied  on  must  be  alleged.  Distinct  evi- 
dence of  it  is  necessary ;  the  presumption  being  that  an  inventor  of 
a  machine  would  not  give  it  to  the  world.  The  inventor  is  not 
estopped  by  licensing  a  few  persons  to  use  his  invention,  to  ascei^ 
tain  its  utility,  or  by  any  such  acts  of  peculiar  indulgence  and 
use,  as  may  fairly  consist  with  the  clear  intention  to  hold  the 
privilege;^  but,  if  clear  acts  of  abandonment  are  shown,  the  men- 

^  Brodie  v.  Ophir  SUyer  Mining  Co.  5  Sawy.  608,  s.  c  4  Fish.  Pat  Gas.  187. 
«  Treadwell  t.  Bladen,  4  Wash.  C.  Ct.  703. 

*  Purker  v.  FergnBon,  1  Blatchf.  407.    But  failure  to  prove  g^eral  use  corroho- 
rates  a  denial    Sayles  y.  Chic.  &  N.  W.  R.  R.  Co.  6  Fish.  Pat.  Cas.  684. 

^  Coffin  V.  Offden,  18  Wall.  124,  and  oases  cited.    So  held  nnder  Act  of  1886. 
»  Delano  v.  Scott,  Gilp.  489. 

*  Chase  v.  Wesson.  6  Fish.  Pat  Cas.  617 ;  Blake  y.  Eogle  Works  M%.  Co.  6  Td.  691. 
V  Tnrrill  y.  Mich.  So.,  ate  R.  R.  Co.  1  Wall.  491,  601.    Defendants  circulars,  aa. 

nonncing  the  device  as  new,  roay  countervail  oral  testimony  to  earlier  use.    Masury 
y.  Tiemann,  .6  Fish.  Pat  Cas.  624. 

B  Coffin  y.  Ogden,  18  Wall.  124 ;  Washhom  y.  Gould,  8  StoTj  C.  Ct  122, 142. 

*  Whitney  y.  £mmett  Baldw.  803,  810. 

><>  Gear  v.  Grosvenor,  6  Fish.  Pat  Cas.  814. 

"  Agawam  Co.  y.  Jordan,  7  Wall  683,  609. 

"  1  Abb.  U.  8.  Pr.  824  [687] ;  Hovey  y.  Henry.  8  West  Law  J.  166 ;  Pitts  y. 
Hall,  2  Blatcht  229.  Evidence  that  the  inventor  of  a  pavement  frequently  visited 
and  examined  an  experimental  block,  laid  to  test  its  durability,  and  inquired  how 
people  liked  it,  and  stated  tiiat  this  was  his  first  experiment  with  it ;  that  the  place 
where  it  was  laid  was  well  calculated  to  give  it  a  thorough  and  severe  trial ;  and  that 
it  was  laid  at  his  own  expense,  is,  when  corroborated,  sufficient  to  show  that  it  was 
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tal  intent  is  not  material.^  Mere  delay,  which  does  not  amonnt 
to  gross  laches,  is  not  sufficient.' 

Abandonment  of  an  invention  never  patented,  may  be  proved 
by  showing  that  the  inventor,  after  constructing  it  and  before 
reducing  it  to  practice,  broke  it  up  as  something  requiring  more 
thought  and  erperiment,  and  laid  the  parts  aside  as  incomplete, 
provided  it  appears  that  those  acts  were  done  without  any  defi- 
nite intention  of  resuming  his  experiments  and  of  restoring  the 
machine,  with  a  view  to  apply  for  letters  patent.'  Oral  declara- 
tions by  the  owner  of  a  patent,  of  intention  to  abandon  or  dedi- 
cate to  the  public,  are  competent,  but  not  alone  sufficient  evidence 
oi  abandonment.* 

Abandonment,  whether  before'  or  after*  the  issue  of  patent, 
should  be  pleaded  if  relied  on. 

22.  —  requisites  of  the  statutory  notice  or  answer,'] — Substan- 
tial compliance  with  the  requirement  of  notice  is  enforced.''  A 
notice  that  fairly  puts  an  adversary  in  the  way  that  he  may  ascer- 
tain all  that  is  necessary  to  his  defense  or  answer,  is  enough  to 
admit  the  evidence.' 

23.  — plaintiff* s  failure  to  mark.'] — If  failure  to  mark  is  re- 
lied on,  it  must  appear  that  the  plaintiffs  have  made  or  sold  arti- 
cles under  the  patent,  and  have  lailed  to  mark  them  as  required. 
This  would  throw  on  the  plaintiffs,  in  an  action  at  law  for  dam- 
ages, the  burden  of  showing  that  before  suit  was  brought,  the  de- 
fendants were  duly  notified  that  they  were  infringing  the  patents, 


intended  as  an  experiment  to  test  its  nseralness  and  darability  merely,  and  not  an 
abandonment  to  pnblic  oae.  Elizabeth  y.  Parement  Co.  97  U.  S.  (7  Otto),  126,  184, 
185. 

>  1  Abb.  U.  S.  Pr.  824  [6871.  Testimony  on  the  trial,  that  he  nefver  did  intend  to 
abandon  it,  U  entitled  to  very  little  oonsideration,  in  yiew  of  undisputed  acts  which 
were  yery  cogent  eyidence  of  abandonment.  Beyin  y.  East  Hampton  Bell  Co.  6  Fish. 
Pat.  Cas.  23,  29. 

'  Johnsen  y.  Fassman,  1  Wood,  188. 

'  Seymour  y.  Osborne,  11  Wall.  616,  652;  Parkhorst  T.  Kinsman,  1  Blatchl  488, 
494;  affirmed  on  other  points,  18  How.  U.  S.  289. 

^  Pitto  y.  Hall,  2  Blatchf.  229. 

»  Af  awam  Co.  y.  Jordan  7  Wall  609;  Union  Paper  Baji;  Co.  T.  Newell,ll  Blatch£549. 

•  Wyeth  y.  Stone.  1  Stoiy  C.  Ct.  278,  a.  o.  4  taw  Rep.  64. 

^  Thus  eyidence  that  the  thing  was  first  invented  by  another  person,  admitted 
under  an  unsnccessM  ayerment  of  fraud  upon  such  person,  cannot  avail  as  proof  that 
the  complainant  was  not  the  original  and  nrst  inventor  under  a  general  denial  of  the 
allegation  that  he  was,  and  without  notice.    A^wam  Co.  y.  Jordan,  7  Well.  588,  596. 

■Wise  V.  AUii,  9  Wall  737,  740;  Smith  v.  Frazer.  6  Fish.  Pat.  Cas.  643,  647. 
As  to  requisite  notice  of  the  names,  <&c.,  of  witnesses,  see  Tread weU  y.  Bladen,  4  Wash. 
C.  Ct.  7«)3;  Many  y.  Jagger.  1  Blatchf.  872;  Eyans  y.  Kremer,  Pet.  C.  Ct  216; 
Blanchard  y.  Putnam.  8  Wall.  420;  Decker  y.  Grote,  6  Fish.  Pat.  Cas.  143,  141; 
Judson  y.  Cope,  1  Id.  615,  617;  Union  Paper  Bag  Co.  y.  Kewell,  11  Blatchf.  649; 
Collendpr  y.  Griffith,  11  Id.  212;  Am.  Hide  A  Leather  Spl.  <b  Dr.  Mach.  Co.  y.  Am. 
Tool  A  Mach.  Co.  6  Fish.  Pat.  Cas.  284,  806 ;  Wilton  y.  RaUroads,  1  Wall.  Jr.  C.  Ct. 
192.  As  to  flaea  of  use,  see  Eyans  y.  Eaton,  8  Wheat.  454;  Dixon  y.  Moyer,  4 
Wash.  C.  Ct.  68.  Patents  may  be  giyen  in  eyidence  to  show  the  state  of  the  art, 
without  notice,  but  printed  publications  cannot,  Westlake  y.  Gartter,  6  Fish.  Pat 
Gas.  619. 
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and  that  thej  continned,  after  such  notice,  to  make  or  vend  the 
article  patented.^ 

11.   COFTSIGHTfl. 

24.  Plaintiff^ s  Tight."] — The  burden  is  on  plaintiff  to  prove 
both  his  copyright  ^  and  the  inf  rin^ment.'  A  duly  authenticated 
certificate  oi  the  deposit  of  title,  is  prima  facie  evidence  of  de- 

{)08it  in  due  form.*  Sale  of  a  book  is  prima  jaeie  evidence  of  pub- 
ication.*    Assignment  of  the  right  to  copy  a  picture  may  be 
proved  by  oral  evidence.* 

25.  Infringement'] — A  general  allegation  of  infringement  ^- 
mits  evidence  of  the  parts  which  are  piratical.''  Substantial 
identity  or  striking  resemblance  will  sustain  a  presumption  of 
unlawful  copying.^  Occurrence  of  the  same  inaccuracies  in  the 
two  works  is  evidence  of  copying;*  and  if  such  passages  ai*e 
numerous,  they  will  sustain  the  further  inference  that  other  pas- 
sages which  are  the  same  with  passages  in  the  original  book,  were 
likewise  copied.^^  Resemblances  striking  enough  to  warrant  the 
inference  of  piracy,  may  cast  the  burden  on  defendant  to  show 
that  they  were  not  the  result  of  copvine.^  Defendant's  evidence 
that  the  passages  in  question  are  to  be  lound  in  other  works  than 
the  plaintiff's,  is  not  enough,  without  showing  that  he  actually 
got  the  matter  from  the  common  source,**  unless  the  other  works 
were  prior  to  plaintiff's;  nor  even  then  if  the  method  and  course 
of  selection  in  defendant's  work  resembles  that  of  plaintiff's.  If 
a  clear  infringement  is  shown,  innocent  intent  is  not  material." 

Where  the  defense  is  delay  or  acquiescence,  the  burden  of 
showing  plaintiff's  knowledge  of  the  piratical  publication  is  on 
defendant."  So,  where  the  defense  is  that  the  common  law  right 
to  a  dramatic  composition  has  been  lost  by  publication,  the  bur- 
den of  showing  that  the  publication  was  authorized,  is  on  the 
defendants.^ 

>  Goodyear  v.  Allyn,  8  Fiah.  Pat.  Gas.  8Y4,  8t6. 

*  Jollie  v.  Jaques,  1  Blatchf.  62 Y ;  Brone  on  Copyr.  498,  and  cases  cited.    Under 
a  completed  entry.    Keeiie  y.  Wheatley,  9  Am.  Law  Reg.  45. 

*  Drone  on  Copyr.  478. 

^  Roberta  y.  Meyers,  13  Law  Rep.  N.  S.  896.    As  to  certified  copies,  see  para- 
graph 12. 

*  Baker  v.  Taylor,  2  BlatchC  82. 

«  Parton  v.  Prang.  8  Cliif.  68Y,  s.  o.  5  Am.  L.  T.  R.  106. 
^  Drone  on  Copyr.  612,  618. 

*  Id.  400,  and  cases  cited. 

*  Curt  on  Copyr.  264,  266,  citing  Longman  y.  Winchester,  16  Yes.  269 ;  see,  also, 
J>rone  on  Copyr.  428. 

w  Curt,  on  Copyr.  266. 

"  Drone  on  Copyr.  480!. 

"  Id.  481. 

"  2  Abb.  Nat.  Dig.  6 ;  Webb  v.  Powers,  2  Woodb.  AM.  612.  624 ;  Millett  v.  Snow- 
den.  1  West.  L.  J.  240 ;  Drone  on  Copyr.  401'-8.  Mode  of  proof  of  iniringement  of 
drama.    Boacicanlt  y.  Fox.  6  Blatchf  87. 

"  Drone  en  Copyr.  606 ;  Chappell  y.  Sheard,  1  Jnr.  N.  S.  997. 

M  Drone  on  Copyr.  678,  679 ;  Boucicaolt  y.  Wood,  2  Bias.  84. 
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ACTIONS  FOR  VARIOUS  CAUSES  CREATED  OR  DEFINED  BY  SlATUTtt 

L  MscBAiao's  UKH,  IT.  Actions  itoe  oAusiNa  ihtozioatiua-* 

1.  Mode  of  proo£  continued. 

22.  —  of  prlncipaL 

II.  Individual  UAmLrrr  or  btookhoidbrs       23.  Connecting  defendant  with  saief- 

AND  TEUSTDSa  OF  OOKPO&ATlONS  AND  man. 

JOINT  STOCK  001CPANR8.  24.  —  wlth  bosiness. 

2.  Incorporation :  Bankruptcy.  ^B*  Connecting  sale  with  intoxication. 
8.  Defendant  a  stockholder.  26.  Character  of  liquor. 

4.  —  a  director  or  trastee.  27.  Knowledge  and  intent  of  seller. 

28.  Fact  of  intoxication. 

III.  Pknaltiks.  29.  Liability  of  owner  or  lessor. 

5.  Stotnte.  ??•  Contributory  negligence. 

6.  Municipal  ordinance.  "•  Actual  damages. 
1.  Violation.  II'  -  5*>  *^®  ^^"^ 

8.  Excepted  cases.  Jf '  —  ^  P^op^^'^- 

9.  Knowledge  of  the  law.  H'  "  ^  "f^^.^^  '^^^^ 
10  —  of  facte  ^^'  Exemplary  damages. 

11.'  Knowing  or  intentional  ylolatlon.  55'  ^'f^/—^^'^}^^'>'^ 

12.  Admis^ns  and  declarationa.  H  -  ^®  ^^"^  medicine 

18   Character  ^^'  "  other  sellers  contributing  to  In- 

14.  Cogency  of  proof.  ««  i^?T'»»    ^      •  n 

15.  Obrtmd;ing^ighways.  *^'  -  plaintiflf's  connivance  or  neglU 
16    Selliiur  lionoraT  gence. 

^    ^  40.  — former  adjudication:  satisfactioii. 

rV.  Actions  (undbr  civil  daicaos  law)   y^  Peookkdings  in  rem  for  foefeituim. 

FOE  CAUSING  intoxication;  ^i      -n       i  m  , 

41.  Burden  of  prooL 

17.  Ground  of  action.  42.  Knowledge  and  notice. 

18.  Order  of  proof.  48.  Admissions  and  declarations. 

19.  Relation  of  plaintiff  to  the  drunk-       44.  Cogency  of  proof. 

20.  Sale  or  gift  of  liquor.  ^^  Actions  ok  eeoognizakoxs* 

21.  Liability  of  salesman,      «  46.  Mode  of  prool 

L  Meohanio's  lien. 

1.  Mode  of  proof i\ — The  essential  facts,  and  the  burden  of 
proof,  depend  upon  the  statute.*  The  notice  of  lien  is  not  proved 
Dv  the  county  clerk's  certified  copy;*  but  his  certificate  proves 
the  filing.  Mortgagees  and  others  acquiring  interest  in  property 
against  which  the  hen  is  claimed,  have  a  nght  to  call  tor  strict 
proof  of  all  that  is  essential  to  the  creation  of  the  lien ;  and  this 


^  For  the  mode  of  proving  a  right  of  action  for  goods  or  serTices,  see  Chapters 
XVI  XIX. 

*  Unless  the  statute  so  provides.  Sampson  v.  Bu£Bb1o^  K.  T.  ^  Fhila.  R.  B.  Co.  4 
Supm.  Ct.  (T.  <b  C.)  600. 
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includes  proof  of  the  commencemeDt  of  the  work,  of  its  character 
and  of  its  completion.^ 

II.  Individual  LiAsiLrrr  of  stockholders  and  trustees  of  oorfo- 

rations  and  joint  stock  companies. 

Q  Inoorporatiofi :  JSanJcruptcy.'] — The  incorporation  may  he 
proved  in  the  manner  stated  in  Chapter  III.  Proof  of  a  certifi- 
cate of  organization  in  which  defendant  joined,  duly  verified  and 
filed,  and  of  user  under  it  by  acts  in  which  he  joinea,  is  conclusive 
evidence  of  incorporation  as  against  the  defendant.'  A  general 
at^erment  of  dissolution  admits  evidence  of  the  grounds  of  dis- 
solution.* 

Proof  of  bankruptcy,  or  the  appointment  of  and  transfer  of 
all  assets  to  a  receiver,  and  inadequacy  of  assets,*  dispenses  with 
A  statutory  requirement  of  prior  action  against  the  company.* 

3.  Defendant  a  stockholder."] — ^A  charter  duly  proved  is  ^rima 
:'acie  evidence  of  the  membership  of  one  named  tnerein  as  a  mem- 
ber at  the  commencement  of  the  corporate  existence.  The  stock 
subscription  paper,*  shown  to  have  been  signed  by  defendant,^  or 
the  book  containing  a  list  of  stockholders,  kept  under  the  statute,* 
is  competent.  In  the  absence  of  such  a  statute,  the  corporation 
books  are  not,  alone,  competent  evidence  against  a  stranger  to 
prove  him  a  stockholder.*  Active  participation  as  a  stockholder 
m  corporate  meetings  and  transactions  is  presumptive  evidence 
that  he  was  a  stockholder  at  that  time.^  Evidence  that  defendant 
was  a  trustee  is  presumptive  evidence  that  he  was  a  stockholder.^ 
One  who  has  purchased  stock,  and  suffered  his  name  to  appear 
on  the  books  of  the  association,  is  estopped  from  impeaching  his 
own  title.^  Defendant  may  show  an  apparently  absolute  assign- 
ment of  stock  to  have  been  made  and  taken  as  collateral  only.^ 

The  burden  is  on  plaintiff  to  show  that  the  debt  was  contracted 
by  the  corporation."  Judgment  against  the  company  is  not  even 
prima  facie  evidence  of  the  indebtedness  as  against  the  stock- 


«  Davla  T.  Alvopd,  94  U.  8.  (4  Otto),  545,  547. 

*  Priest  T.  Essex  Hat  Mfsr.  Co.  1 15  Mass.  880. 

*  Thomps.  Liab.  of  St.  879,  §  812. 
^  Id.  888,  g§  821-8. 

*  Id.  884,  §  818.    For  the  mode  of  proTing  ezhanstion  of  remedy,  see  p.  786  of 
thisTol. 

«  Partridge  v.  Badger,  25  Barb.  146,  171. 

*  Corse  y.  Sanford,  14  Iowa,  286,  239. 

«  Johnson  v.  Underbill,  52  N.  Y.  208 ;  Shellington  v.  Howland,  58  N.T.  871. 

*  Thomps.  Liab.  of  St.  430,  §  870. 
"» Id.  197,  §  165. 

"  Butterfield  v.  Radde,  88  Super.  Ct  (J.  A  S.)  44,  s.  c.  47  How.  Pr.  595. 

"  Thomps.  LUb.  of  St  194,  J  162 ;  202,  g  171. 

"  McMahon  v.  Macy,  51  N.  Y.  155. 

M  Dabney  v.  Stevens^  10  Abb.  Pr.  N.  S.  89;  Strong  v.  Wheaton,  88  Barb.  610L 
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bolder.^  For  this  purpose,  the  transactions  between  the  corpora- 
tion  and  their  creditor  are  competent ; '  and  the  usual  presump- 
tion supporting  the  validity  of  corporate  contracts  applies.^ 

To  recover  against  the  members  of  a  joint  stock  compmiyy 
after  recovery  and  execution  unsatisfied  against  the  president  or 
treasurer  under  the  statute/  plaintiff  must  prove  his  original  cause 
of  action,'and  also  the  judgment;  and  the  issue  ana  return  of 
execution  unsatistied.*  Those  proceedings,  although  against  a 
person  named  as  president  or  treasurer  under  the  statute,  are 
competent,  if  it  appears  from  the  whole  record  that  it  was  the 
association  who  was  the  party.''  The  judgment  against  the  asso- 
ciation does  not  preclude  the  defendants  from  contesting  the 
original  liability .• 

4.  Defendant  a  director  or  tntstee.'] — Production  of  the  cer- 
tificate of  incorporation^  duly  filed  and  certified,  naming  defend- 
ants as  trustees,  with  evidence  that  the  company  acted  under  the 
corporate  name ;  that  they  became  indebted  to  plaintiff ;  and  that 
no  statement  was  filed  as  required  by  the  act,  makes  out  a  prima 
facie  case,*  It  is  enough  to  show  that  defendant  was  a  trustee 
de  factOj  under  color  of  title  to  an  otherwise  vacant  office.** 
Election  to  office  is  not  enough,  even  though  it  be  re-election, 
after  having  acted  as  director  in  the  previous  year.  Assent  must 
be  shown  by  some  positive  act.**  To  charge  with  holding  over, 
evidence  of  an  act  as  director,  after  expiration  of  term,  is  neces- 
sary."   Eesignation  may  be  proved  by  parol,  without  proof  of 


^  This  it  the  New  York  mle.  McMehon  v.  Macy,  51  N.  Y.  165,  qneetioned  In 
Thompa.  Liab.  of  St.  894,  §  880.  Contra,  Thayer  y.  Kew  England  Lithog.  yo.  1 08  Mass. 
628.  In  those  Juriadictions  where  the  jadgnent  la  competent,  eztrinaic  eridence  la 
admieaible,  and  may  be  neoeasary,  to  aacertain  whether  the  caoae  of  action  waa  one 
for  which  a  stockholder  la  liable. 

*  Partridge  t.  Badger,  26  Barb.  146.  Aa  to  the  corporate  books,  see  p.  46  of  thia 
vol.,  and  Eager  y.  Cleveland,  86  Md.  4Y6. 

*  Belmont  y.  Coleman.  21  N.  Y.  V6,  affg  1  Bosw.  188.    See  p.  88  of  thia  yoI. 
^  N.  Y.  L.  1849,  c.  258,  gg  1  and  4  aa  amended  by  L.  1863,  c.  168. 

*  Witherhead  y.  Allen,  4  Abb.  Ct  App.  Dec.  628,  rcY'g  28  Barb.  661.  As  to  tlie 
mode  of  proof,  aee  Chapter  II  of  thia  yoi.  A  different  ground  of  liability  from  Uiat 
alleged  ia  a  fatal  Yariance.    Allen  y.  Clark,  65  Barb.  568,  567. 

*  Aa  to  execution,  see  p.  786  of  thia  yoL 

f  National  Bk.  of  SchnylerYille  y.  Laaher,  1  Snpm.  Ct  (T.  A  C.)  818. 
«  Allen  Y.  Clark  (aboYe). 

*  Squires  y.  Brown,  22  How.  Pr.  85,  42. 

1®  Aa  where,  after  the  term  expired,  there  waa  no  new  election,  and  he  did  aome 
act  as  truatee  thereafter.  Deming  y.  Pnlerton,  56  N.  Y.  656,  affi^g  85  Saper.  Ct.  (J.  A 
8.)  809;  Reed  Y.  Keeae.  60  N.  Y.  616,  affi^g  87  Snper.  Ct.  (J.  A  S.)  269.  Otherwiae, 
where  there  waa  legally  no  Yacancy.  Craw  y.  Eaaterly,  54  N.  Y.  679,  affi*g  4  Laos. 
518. 

"  Oabome,  Ac  Co.  y.  Croome,  14  Hon,  164.  C-mira,  Nimmona  y.  Tappan«  2 
Sweeny,  662. 

^  Reed  y.  Keese,  87  Soper.  Ct  (5  J.  <k  S.)  269.  afiTd  in  60  N.  Y.  616 ;  Deming  y. 
I^lle8ton,  85  Super.  Ct.  (J.  A  S.)  809,  affi*d  in  55  N.  Y.  655.  EYidence  that  defendant 
waa  preaent  and  took  part  at  a  meeting  of  the  board,  ia  not  enough,  unle«a  it  appear 
that  be  did  ao  aa  a  director.  Demiag  Y.  Poleston,  83  Super.  Ct  (J.  A  S.)  281, 238; 
85  Id.  309 ;  55  N.  Y.  655. 

49 


770  ACTIONS  FOR  OATOES  DEFINED  BY  STATUTE. 

acceptance,  tmlees  the  statute  or  by-laws  are  to  the  contrary.*  On 
the  question  whether  the  defendant  was  a  director,  testimony  of 
witnesses  though  without  record,  or  the  record,  or  the  inspector's 
certificate  made  at  the  time  of  election,  are  each  competent.'  A 
judgment  against  the  corporation  is  not  competent.* 

T^^e^lect  to  file  report  in  one  year  does  not  raise  presumption 
of  neglect  in  subsequent  years.* 

III.  Penalties. 

6.  Statute.'] — The  officially  printed  volume  is  presumptively 
correct ;  the  original  act,  conclusive.* 

6.  Municipal  ordinance.'] — ^Corporation  ordinances  must  bo 

E leaded  to  be  admissible,*  and  must  be  proved.^  At  common 
tw,  the  originals,  or  the  books  in  which  they  are  registered,  are 
the  primary  evidence.*  By  the  New  York  statute,*  "  any  act,  or- 
dinance, resolution,  by-law,  rule  or  proceeding  of  the  common 
council  of  a  city,  or  of  the  board  of  trustees  of  an  incorporated 
village,  or  of  a  board  of  supervisors  of  any  county  within  this 
State,  and  any  recital  of  occurrences  taking  place  at  the  sessions 
of  any  thereof,  may  be  read  in  evidence  on  anjr  trial,  examination 
or  proceeding,  whether  civil  or  criminal,  either  from  a  copy 
thereof  certined  by  the  clerk  of  the  city,  village,  common  council 
or  board  of  supervisors,  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  board  of  supervisors  of  the 
county,  or  of  the  board  of  trustees  of  any  incorporated  village." 
Copies  of  papers  duly  filed,  and  of  records  in  the  office  of  the 
clerk  of  a  board  of  supervisors,  certified  by  such  clerk,  with  the 


>  Chandler  y.  Hoag,  2  Han,  618,  s.  o.  S  Sapm.  Gt.  (T.  A  C)  191,  affi'd  in  12  Alb.  L. 
J.  851.  Express  resignation  and  abandonment  of  incorporation  rebuts  the  presump- 
tion of  holding  oyer,  which  perhaps  might  arise  from  failure  to  hold  new  election. 
Wade  y.  Baker.  14  Hun,  616. 

*  Partridge  v.  Badger,  25  Barb.  146,  172. 

»  Miller  v.  White,  50  N.  Y.  187,  reVg  59  Barb.  434,  a.  o.  10  Abb.  Pr.  N.  S.  885 ; 
67  Barb.  604 ;  8  Abb.  Pr.  N.  S.  46.  Except,  perhaps,  where  it  is  made  so  by  connect- 
ing defendant  personally  with  its  recovery. 

*  Whitney  Arms  Co.  v.  Barlow,  41  Snjper.  Ct.  (J.  A  S.)  220,  affi'd  in  68  N.  Y.  84. 
»  Purdy  T.  Com.  of  Highways,  64  N.  Y.  276 ;  5.  21  of  this  vol. ;  t>tat©  v.  Swift, 

10  Nev.  176,  B.  0.  21  Am.  R.  721.  Contra,  that  it  is  conclnaiye  only  against  oral  evi- 
dence. Berry  y.  Baltimore  A  Drum  Point  R.  R.  Co.  41  Md.  446.  s.  c.  20  Am.  R.  69. 
Seo  the  conflicting  cases  on  this  question  in  8  Abb.  New  Cas,  872,  note.  The  date,  i^ 
stated,  is  conclusive  (Lapeyre  y.  United  States,  17  Wall.  191),  and  if  not,  may  be 
proved  by  extrinsic  evidence.    Gardner  r  The  Collector.  6  Wall.  499,  511. 

*  Harker  v.  Mayor,  <&c.  of  N.  Y.  17  Wend.  199.  But  the  existence  of  the  condi- 
tions nnder  which  the  corporation  were  authorized  by  statute  to  pass  the  or.linance 
seed  not  be.  Stnyyesant  ▼.  Mayor,  Ac,  of  N.  Y.  7  Cow.  588 ;  Rector,  dc.  of  Trinity 
T.  Higgins,  4  Robt.  1,  and  cases  cited. 

^  Except  that  a  court  of  the  same  municipality  may  judiciallv  notice  them.  1  Whartb 
Ev.  269,  §  298. 

'  1  Dill.  M.  0.  443,  %  855.  And  these,  tosrether  with  proof  of  the  mayor's  ap- 
proval or  other  complete  adoption,  are  sufficient,  even  in  an  action  betwaen  thirJ 
persons.    Kcnnody  v.  Nowmnn,  1  Sandf.  187.        •        . 

*  N.  Y.  L.  1878,  p.  273,  c.  219;  amended  L.  1879,  p.  290,  c.  211,  §  1. 
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seal  of  the  office,  are  eyidence  like  the  oriffinals.^  Promulgation 
of  the  ordinaDce  need  not  be  proved,  nniesB  specially  required.' 
Posting  of  copies,  when  required,  may  be  proved  by  parol,  with- 
out producing  the  copies.'  in  the  absence  of  anything  to  indi- 
cate the  contrary,  the  court  may  presume  an  ordinance  to  liave 
been  regularly  passed.^  If  the  plaintiff's  authority  to  sue  depends 
upon  the  making  or  filing  of  a  resolution  or  other  document  of  a 
municipal  body,  the  document  itself,  or  a  certified  copy,  with 
proof  of  execution  and  filing,  is  the  primary  evidence.'  In 
prosecutions  to  enforce  ordinances,  the  ordinary  rules  of  evidence 
apply,  except  so  far  as  specially  modified  bv  statute ;  and  it  is  not 
competent  for  a  municipid  corporation,  without  express  authority, 
to  make. or  alter  the  rules  of  evidence  or  of  law.* 

7.  Violation.'] — Plaintiff  must  show  facts  bringing  the  case 
clearly  within  the  terms  of  the  statute  or  ordinance,'  fairly  and 
reasonably  construed.*  The  conditions  upon  which  the  penalty 
attaches  must  be  affirmatively  shown  to  have  existed.*  If  the 
penalty  is  imposed  for  conduct  or  neglect  in  a  particular  capacity, 
— for  instance,  on  a  toll  gatherer  exacting  tolls  wrongfully, — evi- 
dence that  defendant  was  acting  in  that  capacity  is  prima  fa(M 
sufficient.^  Under  an  allegation  that  defendant  did  the  act,  evi- 
dence that  he  caused  or  procured  it  to  be  done  is  competent." 

8*  Excepted  cases.'] — ^Where  the  language  of  the  enacting 
clause  prohibits  the  act,  except  under  specified  circumstances,  the 
burden  is  on  plaintiff  to  negative  those  circumstances.^  unless 
they  are  peculiarly  within  defendant's  knowledge."  Thus,  the 
burden  of  showing  that  he  had  a  license  is  on  defendant.^*  Where 
the  excepted  cases  are  not  actually  incorporated  into  the  enacting 


»  K  Y.  L.  1855,  p.  884,  c.  249,  §  2. 

•  City  Cooncil  v.  Chur,  2  Bailey  (S.  C),  164. 
s  Teft  y.  Size,  5  Gilm.  (ni.)  482. 

^  Baffalo  Railroad  t.  Ba&lo,  6  Hill,  209, 211.  Contra,  Boe  Eldred  v.  Lebay,  SI 
Wis.  646. 

•  Thompson  ▼.  Smith,  2  Dea.  It7. 

•  1  DUl.  M.  C.  440,  §  850. 

">  In  illostration  of  this  principal,  see  Allen  y.  Steyens,  29  K.  J.  L.  (6  Dutch.)  509; 
Mayor,  Ac.  of  N.  Y.  y.  Walker,  4  £.  D.  6mith,  268. 

•  Verona  Cent'l  Cheese  Factory  y.  Murtaugh,  50  N.  Y.  814,  81Y,  rev'g  4  Laos.  17. 

•  Commissioners  of  Pilots  y.  Vanderbilt,  81  N.  Y.  266. 

"  TrowbridKe  v.  Baker,  1  Cow.  261,  s.  p.  People  y.  Gilbert,  Anth,  N.  P.  261.  So 
eyidenco  that  defendant  was  master  of  a  boat  anring  the  season,  and  on  the  day  in 
question,  is  sufficient  to  go  to  the  jury,  in  the  absence  of  eyidence  to  tbe  contrary,  to 
charge  him  wiih  a  penalty  for  racing.    People  y.  Roe,  1  Hill,  470. 

"  Gaffuey  y.  Colvill,  6  Hill  667,  676,  580. 

"  Copley  y.  Burton,  L.  R.  5  C.  P.  489,  explained  in  Roberts  y.  Humphreys,  L.  R. 
8  Q.  B.  488,  8.  0.  7  Moak's  Eng.  98. 

'*  Compare  Blann  y.  Beal,  5  Ala.  867 ;  Medlock  y.  Brown,  4  Mo.  879  ;  Conyers  y. 
The  State,  60  Geo.  108,  s.  a  15  Am.  R.  686.  As  to  the  effect  of  evidence  that  the  de- 
fendant held  himself  oat  generally,  without  regard  to  the  exception,  see  The  Sunt* 
wick,  9  Ben.  112. 

i«  Potter  y.  Deyo,  19  Wend.  861 ;  Mayor,  do.  of  N.  Y.  y.  Mason.  4  £.  D.  Smith, 
142,  B.  0.  1  Abb.  Pr.  844. 
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clanse  giving  the  action,  but  in  a  proviso  or  snbseqnent  exemp- 
tion, wnether  in  the  same  ^  or  subsequent  sections,  the  burden  is 
on  defendant  to  bring  himself  within  the  exception. 

9.  Knowledge  of  the  law,'] — Knowledge  of  the  law  is  not  pre- 
sumed as  a  matter  of  fact  ;*  but  ignorance  of  it  is  irrelevant/ 

10.  Knowledge  of /'acts.'] — Whether  it  is  necessarv  to  prove 
that  defendant  knew  the  facts  relevant  to  liability,  aepenas  on 
the  knguage  of  the  statute/  in  connection  with  its  general  intent, 
and  the  nature  of  the  fact.'  ^ 

If  a  notice  be  required  by  the  statute  as  preliminary  to  a  pen- 
alty, it  must  be  strictly  proved ;  but  if  it  is  not  the  foundation  of 
the  action,  and  merely  relates  to  some  collateral  fact,  its  contents 
may  be  proven  by  parol.* 

11.  Knowing  or  intentional  violation.'] — If  the  statute  forbids 
the  doing  of  the  act  knowingly,  or  with  intent,  or  for  the  pur- 
pose, &c.,  or  the  like,  there  must  be  some  evidence  tending  to 
show  knowledge  or  intent.'  Where  the  penalty  is  in  the  nature 
of  an  indemnity  for  a  fraud,  knowledge  of  one  partner,  or  an 
agent  or  servant,  may  be  proved  against  the  other,  or  the  princi- 

Sal,®  if  he  retains  the  fruit  of  the  transaction.'  If  there  is  evi- 
ence  of  habitual  or  repeated  acts,  knowledge  in  the  particular 
one  is  not  essential.^®  It  is  suflBcient  to  prove  Knowledge  that  his 
servants  or  agents  violated  the  act ;  and  a  general  authority  to  do 
acts  in  violation  is  enough,  but  not  conclusive.^  The  person  who 


I  Teel  ▼.  Fonda,  4  Johns.  804 ;  People  «c  r^.  Cook  y.  Board  of  Polioe,  16  Abb.  Pr. 
887 ;  and  the  mle  is  the  same,  though  the  enacting  clause  contain  a  reference  to  the 
subsequent  exception.    Hart  v.  Cleis,  8  Johns.  41. 

*  Black  Y.  Ward.  27  Mich.  191,  a.  o.  16  Am.  R.  162. 

'Hydey.  Melvin,  11  Johns.  621.  'Misapprehension  of  it  is  equally  irrelevant. 
Sherman  v,  Spencer,  1  N.  T.  Leg.  Obs.  172.  Henoe  eren  the  opinion  of  a  public 
officer,  expressed  at  the  time  of  the  act,  thai  it  was  not  a  yiolation,  is  incompet»>nt. 
Fire  Department  v.  Buhler,  86  N.  Y.  177,  a.  o.  83  How.  Pr.  875,  rev'g  1  Daly,  891. 
bo  of  the  command  of  a  superior  officer.     Hyde  y.  Melyin,  11  Johns.  621. 

«  Verona  Centl  Cheese  Fact  y.  Mortaugh,  60  N.  T.  814;  Bavardy.  Smith,  17 
Wend.  88,  90;  Gaflfeey  y.  Colvill,  6  Hill,  667,  676;  Nichols  y.  Hall,  L.  R.  8  C.  P. 
822,  a.  o.  6  Moak'a  Ene.  800;  Htzpatrick  y.  Kelly,  L.  R.  8  Q.  B.  837,  a.  o.  6  Moak'a 
£ng.  94;  Roberts  y.  Humphreys.  L.  R.  8  Q.  B.  483,  s.  o.  7  Moak'a  Eng.  98. 

*  Hassenfrats  y.  Kelly.  18  Johns  466,  468;  Etheridge  y.  Cromwell,  8  Wend.  629. 
'  McFadden  y.  Kinirsbury,  11  Wend.  667.    Thus,  in  an  action  for  disobeyins^  a 

Bubpcena,  the  writ,  if  in  plamtifiTs  possession,  is  the  primary  eyidenoe,  and  cannot 
be  proyed  by  defendants  admissions.  Hasbrouck  y.  Baker.  TO  Johns.  248.  Bat  his 
noD  attendance  may  be  proyed  by  parol.    Cogswell  y.  Meech,  12  Wend.  147. 

If  the  law  requires  a  notice  the  terms  of  which  must  be  Judicially  fixed  by  a 
board  of  officers,  eyidence  of  a  notice  by  their  president  merely,  is  not  enough,  though 
they  referred  it  to  him  to  give  notice,  Comm'rs  of  Pilots  y.  Yanderbilt,  81  fl.  Y. 
266,  affi'g  2  Kobt.  867. 

'^  Verona  Cental  Cbeeso  Fact.  y.  Mortaugh  (below) ;  and  see  Dayies  y.  Haryey,  L. 
R.  9  Q.  B.  483.  8. 0.  9  Moak,  867.    Compare  Chealey  y.  Brown,  11  Me.  (2  Falrf.)  148. 

*  Dayies  y.  Harvey  (aboye). 

*Stockwelly.  U.  S.  18  Wall  681.  In  other  penal  actions  such  imputation  of 
knowledge  is  not  generally  allowable.    Id.  663. 

>"  Verona  Cenf  1  Cheese  Fact.  y.  Martangh,  60  N.  Y.  8U,  816, 818,  rey'g  4  Lana  17. 
"  Id.,  ftnd  caaes  dted. 
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did  the  act  may,  as  a  witness,  testify  to  his  intent.^  He  may  be 
asked  whether  he  did  the  act  in  good  faith,'  or  whether  he  snp* 
posed  he  was  violating  the  statute.' 

Other  similar  yiolations  he  committed  during  the  same  period, 
especially  if  in  the  same  business  and  premises,  are  competent,  and, 
in  the  absence  of  other  evidence,  are  prima  fade  evidence  of  in- 
tent.^ Acts  in  a  different  season  and  circumstances,  not  affording 
reasonable  presumption  of  similar  result,  are  not  competent.' 

12.  Admissions  and  declarations.'] — The  admissions  or  decla- 
rations of  the  defendant's  agent  or  servant  aie  not  competent 
against  defendant.'  In  the  case  of  several  defendants,  the  admis- 
sions and  declarations  of  one  are  competent  against  himself,  but 
not  necessarily  against  the  other.''  Where  several  offenses  are 
charged,  a  general  admission  of  having  committed  offenses,  not 
showing  what  offense,  and  to  what  penalty  the  defendant  intends 
the  admission  to  apply,  is  not  enough.' 

13.  CTuzracter.'] — Character  is  not  in  issue.' 

14.  Cogency  of  proof i\ — A  private  action  for  penalty  does  not 
require  proof  beyond  reasonable  doubt ;  ^'  otherwise  of  an  action 
by  the  government  for  a  penalty.*^ 

15.  Obstructing  highways.'] — To  entitle  plaintiff  to  a  verdict, 
it  is  sufficient  to  prove  a  highway  de  fa^to^  oy  evidence  that  the 
obstruction  complained  of  was  placed  in  a  road  which  had  been 
traveled  by  the  public  as  a  highway  more  than  six  years  before 
the  time  oi  the  trial,  and  more  than  a  year  before  it  was  fenced 
up  ;^  and  that,  while  it  was  being  so  used,  it  was  obstructed  by 
defendant.     This  entitles  him  to  a  verdict.^ 

Under  plea  of  title,  defendant  may  give  in  evidence  his 
title  deeds,  or  show  himself  in  possession  of  the  adjacent  land, 
and  then  rest.^^ 

llie  burden  is  then  thrown  on  plaintiff  to  prove  that  the  al- 
leged highway  has  been  duly  laid  out  by  the  commissioner,  or 


'  Snpt.  of  Cortland  v.  Supt  of  Heridmer,  44  N.  Y.  22. 

*  Id. ;  see,  also,  pp.  618,  620  of  this  toI. 

*  Stearos  y.  Ingraham,  1  Supm.  Ct  (T.  A  G.)  218  ;  see,  also,  Chapter  LIX. 

*  Lllienthars  Tobacco  t.  U.  8.  97  U.  S.  (7  Otto),  287,  267. 

*  Stearns  v.  Ing^ahnm  (ab«>ve). 

*  Clay  y.  Swett,  4  Bibb  (Ky.),  255.    Unless  part  of  the  r«t  s^uUb^  or  made  within 
the  scope  of  authority.     See  p.  44  of  this  yoL 

"^  Compare  rales  stated  on  pp.  11  and  711  of  this  yol..  and  Aiken  y.  Peck,  22  Vt^ 
265 ;  Nichols  y.  Hotchkiss,  2  Day  (Conn.),  121. 

»  May(.r,  Ac  of  N.  Y.  y.  Walker.  4  E.  D.  Smith,  268. 

*  1  Whart.  Ey.  68,  §  47,  citing  Att*y-Gen.  y.  liowman,  2  B.  A  P.  63,  n.  a. 

"  Hitchcock  V.  Hunger,  16  N.  H.  97.     C<mtra,  White  y.  Comstock,  6  Vt  4n«. 

"  Chaflfee  y.  U.  S.  18  Wall.  516,  645.    Compare  parafm^aph  44,  and  p.  496  of  this  yoU 

"  Little  y.  Denn,  84  N.  Y.  462.  Bat  in  applyinfl:  this  rale,  the  statates  in  force  at 
the  time  should  be  consulted,  bee,  also,  as  to  dcdioatioo,  cases  collected  in  2  Abb. 
New  Cas.  400,  note. 

>*  Littie  y.  Denn  (aboyei 

"Id. 


774  ACTIONS  FOR  CAUSES  DEFINED  BY  STATUTE. 

that  it  i8  a  highway  by  dedication  or  twenty  years'  use.^  If  lie 
produces  the  record  oi  the  estabUshment  of  the  road  as  a  pnblic 
nighway,  and  proves  that  it  was  opened  and  nsed,  he  need  not 
prove  all  the  proceedings  preliminary  to  the  laying  out  of  the 
road.*    It  is  for  defendant  to  show  them  irregular.* 

16.  Selling  liquors.'] — The  overseers  of  the  poor  sninff  for  a 
penalty  under  the  liquor  laws,  may  prove  their  character  by  gen- 
eral reputation.^  Plaintiff  may  make  a  prima  facie  ca^e  oi  sale, 
by  circumstantial  evidence.'  Evidence  of  keeping  as  for  sale  is 
competent  on  the  question  of  sale.*  So  is  the  fact  of  keeping  a 
bar  with  bottles  in  it,'  and  the  fact  that  it  was  a  place  of  resort, 
and  that  persons  went  in  sober  and  came  out  drunk.*  The  pres- 
ence of  indicia  of  the  business— decanters,  glasses,  pitchers,  Deer* 
pump,  &c., — is  competent  evidence,*  and  the  names  of  liquors 
marked  on  the  vessels  may  be  proved  without  producing  the  ves- 
sels or  labels.^  The  fact  that  defendant  kept  tavern  and  displayed 
an  innkeeper's  sign,  is  not  alone  relevant  pn  the  question  oi  ssde,^ 
but  there  being  other  evidence  of  sale,  the  existence  of  and  in- 
scription on  his  sign  is  competent  to  show  his  business  and  iden- 
tity.^* So  is  his  business  card,^  and  cards  attached  to  jugs,  &c.,  on 
his  premises.^^  Evidence  of  the  moving  of  liquor  casks,"^  and  of 
having  empty  vessels  which  recently  contained  intoxicating 
liquors,^  is  competent. 

An  ordinary  witness  may  testify  directly  that  a  liQJiop  was 
gin,  brandy,  or  other.  It  does  not  require  an  expert."  The  name 
by  which  a  beverage  was  called  for  or  served,  is  also  competent 
evidence.** 

Sale  of  liquor  by  a  servant  is jmrna  facie  evidence  of  sale  by  the 


>  Little  Y.  Denn,  84  N.  T.  462.    In  a  jastice's  coart,  defendant  cannot  show  that 
hfi  is  owner  of  the  fee,  not  haying  actual  poaaesaion  of  the  loem  in  quo, 
'  Sage  ▼.  Baroea,  9  Johns.  866. 

•  Chapman  y.  Gates,  46  Barh.  818,  8S0. 

«  Blatchley  t.  Moser,  16  Wend.  216,  218. 

•  People  T.  Uulbert,  4  Den.  188, 187 ;    Stote  y.  O'Conner,  49  Me.  694;  State  v. 
Hynea,  66  Me.  114 ;  Commonw.  y.  Cotter,  97  Mass.  886. 

•  State  y.  Wentworth,  66  Me.  284. 

^  People  y.  Holbert,  4  Pen.  183,  187;  Yallance  t.  Everls,  8  Barb.  668;  Gooh 
monw.  y.  Jennings,  107  Mass.  488. 

•  Commonw.  y.  Stone,  97  Msas.  648 ;  Commonw.  y.  Kennedy,  Id.  224. 

•  Commonw.  y.  Lamere,  11  Gray,  819. 
>•  Commonw.  y.  Blood,  11  Gray,  74. 

1'  Commonw.  y.  Madden,  1  Gray,  486. 

»  Stote  y.  Wilson,  6  R.  I.  291. 

1'  Commonw.  y.  Twombly,  119  Moss.  104. 

i<  Commonw.  y.  Dearborn,  109  Mass.  868. 

*»  Commonw.  y.  Dayenport,  2  Allen,  299. 

*•  Commonw.  y.  Timothy,  8  Gray,  480. 

*'  Commonw.  y.  Timothy  (aboye). 

**  Testimony  that  in  a  badness  hon^e  one  of  a  party  called  for  whiskey,  and  t!hat 
tome  liquid  in  a  bottle  was  set  out  to  them  by  the  proprietor,  of  which  they  drank, 
Sa  sufflcient  to  go  to  the  jury  aa  eyidenoe  of  a  sale  of  whiakey.  Stat*  y.  Jairett^  86 
Ma  867. 
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master.^  Evidence  of  the  precise  day  of  committing  tlie  offense 
is  not  essential.'  Sales,  and  seiziires,  made  a  short  time  prior  to 
the  day  pleaded,  are  competent  evidence  tending  to  prove  that 
the  keeping  on  the  day  named  was  with  intent  to  sell,  &c.' 


IV.   Actions  (under  civil  damage  law)  fob  causino 

INTOXICATION.* 

17.  Ground  of  action.'] — The  action  is  given  by  statute ; '  and 
a  case  clearly  within  the  terms  of  the  statute  must  be  shown.* 
But  this  rule  does  not  require  any  peculiar  cogency  of  proof,  but 
only  that  every  element  implied  in  the  statute  must  be  supported 
by  preponderance  of  evidence.'  The  "  cause  of  action"  is  not  the 
tort  committed  by  the  intoxicated  person  :  it  is  the  furnishing  of 
intoxicating  liquor  ^  to  a  person  capable  of  its  abuse  and  actually 
abusing  it  to  the  damage  of  the  plaintiff  in  person,  property,  or 
means  of  support.  The  tort,  if  any,  committed  by  the  intoxi- 
cated person  is  referred  to  for  the  purpose  of  establishing  the 
fact  01  damages  and  proving  their  amount.  Injuries  of  afl  the 
three  kinds  constitute  but  one  cause  of  action.* 

18.  Order  ofproi^,'] — The  order  of  proof  is,  as  usual  in  the 
discretion  of  the  juage.^* 

19.  JSelcUion  of  plaintiff  to  the  drunkard.'] — The  modes  of 


>  Stole  T.  Wentworth,  65  Me.  284. 

*  Tifia  ly  v.  Driggs,  18  Johna.  268.  But  the  pUce  may  be  esaentiaL  Andrews  7. 
HarriDgton,  19  Barb.  848,  846. 

*  ComiDODW.  y.  Stoebr,  109  Mass.  866... 

<  Connectir^  Gcnl.  ^tota.  Rev.  1875,  p.  269,  g  9;  IlHnoU,  Key.  Stota.  1874,  p.  489, 
$g  8,  9 ;  Indiana,  Lawa  1875,  ch.  264,  ^  20 ;  /oira,  Code  1878,  p.  289,  §  1667 ;  KatiBos, 
Comp.  Lawa  1879  (Daaaler'a  ed.).  p.  888,  §  2159;  Maine,  Key.  Stata.  1861,  p.  804, 
oil.  27,  § 82,  amended  in  Lawa  1872,  cb.  63,  g  4;  AfoMochuutU,  Lawa  1879,  cb.  297 ; 
Michigan,  Lawa  1875,  p.  288,  cb.  281,  g  8.  amended  in  Lawa  1877.  p.  212,  ch.  198 ; 
Montana,  Lawa  1878.  p.  69;  yehraaka,  Genl  State.  1878,  p.  863,  ch.  58,  g§  576-9 ; 
IftwEamp%hif^  GenL  Lawa  1878,  p.  270,  ch.  109,  g  28 ;  Nem  York,  Lawa  1873,  p. 
1016,  ch.  646;  North  Carolina,  Lawa  1878-4,  p.  94.  ch.  68;  Ohio,  Lawa  1875,  p.  85, 
amending  Act  May  1,  1864,  aa  amended  Apni  18,  1870;  Pennsylvania,  Lawa  1875, 
p.  41,  ch.  47,  g  7;  Bhod^  Jtiand,  Genl.  SUta.  Supt  A.  (1876),  p.  268,  ch.  508,  g§  82, 
84;  South  Carolina,  Lawa  1878-4.  p.  799,  ch.  646,  g  7;  Vermont,  Lawa  1874,  p.  52, 
ch.  27,  amending  Lawa  18ft9,  p.  9,  ch.  4;  Wmt  Virginia,  Lawa  1877,  p.  144,  cb.  107, 
g  16:   Wieeongin,  Rev.  Stota.  p.  470.  cb.  66,  g  1560. 

*  Compare  Hoard  v.  Peck,  56  Barb.  202. 

<  Brannan  v.  Adnroa,  76  III.  821. 

1  Hall  T.  Barnea,  82  III  228;  Mead  y.  Stratton,  8  Hnn,  148;  and  aee  Bodge  y. 
Hngbea.  53  N.  H.  614. 

in  Ohio  it  liaa  been  held  that  the  aale,  beins:  there  a  criminal  offenae,  mntt  be 
proved  beyond  a  reaaonable  d.nbt.  Maaon  v.  Shay,  8  Am.  L.  Rec.  435,  affi'g  1  Id. 
558.    Compare  p.  495  of  thia  vol. 

*  Vokna  v.  Owen,  74  N.  T.  526,  629 ;  Mulford  v.  aewell,  21  Ohio  St  191 ;  %.  f. 
Emory  r.  Addia,  71  lU.  278;  Hackett  v.  Smelsley,  77  Id.  109.  ConJtra,  Jackaon  y. 
Brookina,  5  Hnn,  580. 

*  Schneider  v.  Hoaier,  21  Ohio  St.  98. 

»  See  Woolheather  v.  Kialey,  88  Iowa,  486 ;  Hall  y.  Barnea^  82  BL  228. 
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proving  mamagej^  or  the  riffht  to  service  of  children,*  have  al- 
ready been  stated.  An  employer  need  not  prove  a  permanent 
relation,  such  as  apprenticeship.  Intoxication  of  ordinary  hired 
laborers,  with  damage  by  the  stoppage  of  their  worlc,  is  enough.' 

20.  Sale  or  gift  of  liquor, "] — Where  the  statute  applies  to  sales 
and  gifts,  either  a  sale  or  a  gift  may  be  proved  under  an  allega- 
tion tliat  defendant  sold  and  gave/  Under  a  statute  which  refers 
only  to  sales,  proof  of  a  gift  will  not  sustain  the  action."  But  the 
allegation  of  a  sale  in  such  case  may  be  proven  by  evidence  of  a 
sale  on  credit,^  or  in  exchange  for  services,^  or  furnishing  as  stakes 
of  a  game  with  the  seller.'  So  giving  away  to  promote  custom.' 
or  seuing  a  cigar  and  throwing  in  a  drink,^  may  be  found  by  the 
jury  to  amount  to  a  sale.  But  proof  that  the  drinker  wrongfully 
tooK  the  liquor,  and  the  defendant,  on  discovering  the  tort,  com- 
pelled him  to  pay  for  it,  does  not  establish  a  sale.^  The  fact  that 
the  liquor  was  paid  for  by  another  ^rson  than  the  one  to  whom 
it  was  furnished,  and  who  became  intoxicated,  is  not  material^ 
Proof  that  defendant  refused  to  sell  to  the  drinker  on  one  occar 
sion,  is  not  evidence  that  he  did  not  sell  at  another.^ 

21.  Liahiliiy  of  ealesman.'] — The  mere  salesman  is  liable,  with- 
out proof  that  ne  nad  any  interest  in  the  liquor  or  the  business.^ 

22.  Liability  of  principal.'] — Under  an  allegation  that  the 


'  P.  79  of  this  Tol  Defendant  may  diaproYe  the  marriage  by  eridenoe  of  the  ex- 
istence of  a  prior  husband  or  wife  (Emerson  t.  Shaw,  56  K.  H.  418,  s.  c.  1  Law  A 
£q.  K.  686),  and  in  snch  case  the  plidntiff  can  only  reoover  for  sach  injury  to  person 
or  property  ss  a  stranger  coald,  and  not  for  loss  of  means  of  support,  fcearney  y. 
FitzgerHld,  43  Iowa,  680,  s.  o.  10  West.  Jar.  663. 

*  P.  882  of  this  Yol. 

•  Dnroy  y.  Blinn,  11  Ohio  St.  881. 

«See  State  y.  Brown,  86  Vt.  660;  8Ute  y.  Irvine,  8  Heisk.  (Tenn.)  166; 
State  y.  Finan,  10  Iowa,  19.  The  terms  of  the  act,  it  was  noticed  in  Dabois  y.  Mil- 
ler,  6  Hun,  886,  apply  as  well  to  him  who  sells  a  barrel  as  to  him  who  sells  a  glass. 
But  qnery  ?  unless  known  to  be  bought  for  oonsumpdon  of  buyer.  8ee  paragraphs 
26  and  27  below. 

^  Brannan  y.  Adams,  76  111.  881.  Bat  where  the  statute  refers  to  "fttrnishing,* 
^roof  of  a  gift  is  enough.  State  y.  Freeman,  27  Yt.  620.  The  defendant's  decLsn^ 
iion,  a  day  or  two  after  the  drinking,  that  he  had  not  charged  and  would  not  take 
pay,  is  not  competent    State  y.  Greenleaf,  81  Me.  617. 

•  See  Horn  y.  Smith,  77  IlL  881 ;  BUey  y.  State,  48  Hiss.  897 ;  Emerson  y. 
Noble,  82  Me.  880. 

^  See  Horn  y.  Smith  (aboye) ;  State  y.  Beecher,  82  Ind.  480. 
'  Common w.  y.  Hogan,  97  Mass.  12a 

*  Kober  y.  SUte,  10  Ohio  St.  444. 

^^  Stnte  y.  Decker,  10  West  L.  J.  828.  The  administering  of  spirits  by  a  physician 
to  a  patient  is  not  a  sale.    Shaffher  y.  State,  8  Ohio  St  642. 

"  Kreiter  y.  Nichols,  28  Mich.  496. 

"  Volans  V.  Owen,  9  Hun,  668;  Common w.  y.  Very,  12  Gray,  124 ;  and  see  State 
▼.  Munson,  26  Ohio  St  881 ;  but  compare  Boyd  y.  Watt  27  Ohio  St  269. 

'*  Commonw.  y.  Barlow,  97  Ma'S.  697. 

>^  Worley  y.  Sporgeon,  88  Iowa,  466 ;  Bamaby  y.  Wood,  60  Ind.  406 ;  a.  p.  in 
penal  action,  Roberts  y.  O'Conor,  83  Me.  496 ;  and  in  criminal  prosecutions,  State 
y.  Finan,  10  Iowa,  19;  and  see  4  Allen  (Ma«8.),  687  As  to  liquor  furnished  at  a 
obb,  see  Mannont  y.  State,  48  Ind.  21,  and  caa.  cit ;  State  y.  Heroer,  82  Iowa,  400). 
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defendant  sold,  &c.,  it  is  competent  to  prove  a  sale  hj  his  subor- 
dinate ;  ^  and  if  ther^  be  evidence  that  tlie  subordinate  acted  b j 
his  authority,  defendant  is  liable ; '  and  his  liability  in  actual  dam- 
ages is  not  removed  by  evidence  that  the  sale  in  this  case  was 
without  his  knowledge  and  contrary  to  his  express  instructions.* 
Evidence  that  the  salesman  was  in  the  place  and  garb  of  a  clerk  or 
servant/  or  was  the  son,  or  husband,  or  wife  of  the  defendant,  is 
competent,  but  not  alone  sufficient,'  to  show  his  agency. 

28.  Connecting  defendant  vnih  s(desman,'] — The  fact  that  the 
salesman  was  defendant's  authorized  subordinate,  may  be  proved, 
like  any  other  agency,  or  by  proving  other  sales  of  liquor  made 
by  him  or  her,  to  other  persons,  in  the  presence  of  defendant,'  or 
of  defendant's  partner  or  authorized  agent  in  the  business. 

24.  Connecting  defendant  with  litsiness.'] — On  the  question 
whether  defendant  had  any  interest  in  the  business,  it  is  compe- 
tent to  prove  circumstances  shown  or  presumable  to  be  within  his 
knowledge,  indicating  the  manner  in  which  the  business  was  con- 
ducted, and  under  what  name  and  style.''  Upon  this  principle, 
the  inscription  of  defendant's  name  on  a  sign-board  on  or  in  the 
bar  room,®  may  be  proved  by  a  witness ;  and  the  license  or  the  ap- 
plication for  it,  ana  the  labels  bearing  defendant's  name  on  the 
jugs,  &c.,  in  the  place,'  are  competent. 

25.  Connecting  sale  with  intoxication.'] — It  must  appear  that 
the  defendant's  furnishing  of  liquor  was  to  the  person  thereby  in- 
toxicated.^ Evidence  that  he  entered  the  saloon  sober,  and  was 
found  there,  or  came  out,  intoxicated,  would  be  competent,  at 
least  in  the  absence  of  direct  testimony,  but  not  alone  sufficient 
proof  of  the  furnishing  of  liquor  causing  intoxication.^^    An  alle- 


>  See  Parker  ▼.  State, 4  Ohio  St.  668;  State  v.  Stewart,  81  Me.  515;  Stater. 
Brown,  Id.  620. 

*  Peterson  t.  Enoble,  85  Wis.  80 ;  a.  p.  Comm'ra  of  Excise  v.  Dougherty,  56 
Barb.  832.    Permitting,  not  enough.    Ditton  ▼.  Morgan,  56  Ind.  60. 

*  Ereiter  V.  NichoU,  28  Mich.  498;  Smith  y.  Reynolds,  8  Hun,  128;  Eeedy  ▼. 
Howe,  72  ni  188. 

*  See  50  N.  Y.  214 ;  66  "Barb.  888 ;  86  Super.  Ct.  (4  J.  <&  S.)  222. 

*  The  contrary  •has  b<'en  held  eyen  in  a  criminal  prosecution.  State  t.  Brown, 
81  Me.  520.  1  considerihe  rule  in  Parker  y.  State,  4  Ohio  St.  665,  sound.  Thnt  the 
fact  that  the  salesman  was  the  defendant's  son,  is  not  enough  without  eyidence  of  au- 
thority. But  where  the  sale  was  by  defendant's  wife,  the  nict  that  tbey  liyed  togeth- 
er, the  place  being  his,  and  there  being  no  eyidence  that  she  carriecl  on  a  separate 
trade,  was  held  sufficient  eyidence  of  her  agency  to  sustain  a  yerdict  against  him. 
Commonwealth  y.Gouehlin,  14  Gray  (Mass.),  889.  Such  eyidence,  conyersely,  might 
not  proye  the  husbanato  be  the  agent  of  his  wife.    Bfead  y.  Stratton,  8  Hun,  148. 

*  HaU  y.  McKecknie,  22  Barb.  244 ;  8.  f.  SUte  y.  Roberts,  55  N.  H.  483, 485,  and 
caa.  cit 

*  Rkdfield,  J.,  Blanchard  y.  Manahan,  44  Yt.  251. 

*  State  y.  Wilson,  5  R.  I.  291. 

*  Commonwealth  y.  Dearborn,  109  Mass.  868,  and  see  p.  691  of  this  yoL  Th^ 
dgn-board  or  jugs  need  not  be  produced.     P.  774. 

"  Bush  y.  Murray,  66  Me.  472. 

*>  Kearney  y.  Fiti^rald,  48  Iowa,  580,  a.  c.  10  West  Jur.  565;  Commonw.  y.  Ken- 
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gation  of  cansing  intoxicatioD,  admits  evidence  of  causing  it  in 
part.^ 

If  the  drinker  or  any  other  witness  testifies  to  a  sale  at  de« 
£endant's  saloon,  it  is  competent  to  prove  by  cross-examination 
or  otherwise  that  the  witness  previously  drank  elsewhere,  not  foF 
the  purpose  of  contradicting  him,' nor,  if  his  own  intoxication  die} 
the  injury,  to  reduce  the  damages ;  but  to  impair  his  credit. 

26.  Character  of  liquor.'] — A  witness  may  testify  directly  to 
the  intoxicating  <]^uality  of  a  beverage,*  or  the  court  may  take 
judicial  notice  of  it ;  *  and  where  they  do  not  do  so,  there  must  be 
some  evidence  on  the  point,*^  and  the  question  is  for  the  jary. 

27.  Knowledge  and  intent  of  seller,'] — It  is  not  necessary  to 
prove  that  the  seller  had  in  fact  any  mischievous  intent,  or  antici- 
pated causing  intoxication,^  or  even  that  he  knew  the  liquor  to 
oe  intoxicating,''  unless  the  act  makes  knowledge  material. 

If  the  act  requires  proof  of  known  intemperate  habits,  evi- 
dence of  general  reputation  is  not  enough,^  at  least  without  such 
circumstances  of  proximity ,•  or  of  long  continued  sales  by  defend- 
ant,^ as  to  raise  a  presumption  that  he  had  notice  of  tne  habit« 
Intemperate  habit  is  a  question  of  fact,  and  a  witness  may  be  al- 
lowed to  state  that  the  drinker  was  of  such  habit,"  subject,  of 
course,  to  cross-examination  as  to  the  grounds  of  this  statement.^ 

Where  the  liability  sought  to  be  enforced  is  atKxed  by  the  act 
to  a  sale  to  a  minor,  and  the  act  makes  knowledge  of  minority 
material,  evidence  of  the  fact  of  minority,  and  of  circumstances 
sufficient  to  put  the  seller  on  inquiry,  is  prima  facie  sufficient ; 
and  it  is  not  a  sufficient  answer  to  show  merely  that  the  buyer 
had  a  beard,  and  represented  that  he  was  of  age.^ 


nedy,  97  Mass.  224.    Declarations  of  intent  to  g^  to  defendant's  saloon,  may  be  eoow 
petent    Rafferty  v,  Bnckman,  40  Iowa,  196. 
^  Roth  Y.  Eppv,  80  ill.  288. 

*  Commonwealth  y.  Fitzgerald,  2  Allen,  297. 

*  Page  YY4  of  this  vol. 

^  So  held  of  gin.  Comroonw.  y.  Peclcham,  2  Gray,  614.  So  held  of  whiskey.  Car- 
man Y.  State,  18  Ind.  460.  As  to  beer,  see  Markle  y.  Akron,  14  Ohio,  686 ;  Klare 
Y.  State,  43*  Ind.  483.  As  to  wine,  see  Worley  v.  Spurgeon,  88  Iowa,  466.  The 
eoort  will  not  take  ladicial  notice,  wliether  one  would  reoover  from  intozioation  in 
five  or  six  hours.     Brannan  y.  Adams,  Y6  111.  331. 

*  See  Schlosser  y.  The  Stote,  66  Ind.  82. 
«  Barnaby  y.  Wood,  60  Ind.  406. 

*  The  contrary  was  held  in  a  criminal  prosecution  in  State  y.  Chambers,  4  West, 
Lb  Monthly,  2Y6 ;  but  see  paragraphs  13  (above)  and  87  (below). 

*  Stanley  v.  State,  26  Ala.  26,  Gou>thwaitb,  J. 

*  Adams  v.  State,  26  Ohio  St  686,  and  see  Smith  v.  State,  19  Conn.  498. 
"  Wickwire  v.  State,  19  Conn.  477. 

"  Stanley  v.  SUte  (above). 

"  See  Chapter  Y. 

"  Goetz  v.  State,  41  Ind.  162.  There  is  diffprence  of  opinion  whether  knowledge 
of  the  minority  or  the  habit  is  material  unless  made  so  by  the  act.  In  Jamison  v. 
Burton,  43  Iowa,  282,  s.  o.  10  West  Jur.  605,  it  waA  held  not  material,  and  thi^  is  the 
better  opinion.    In  Massachusetts  it  is  nut  material,  even  in  a  criminal  prosecution. 


ACTIONS  FOB  CAUSING  INTOXICATION.  779 

28.  JFact  of  Intoxication^ — ^Any  witness,  though  he  be  Dot 
an  expert,  who  saw  the  alleged  drinker,  may  be  asked  whether  or 
not  he  was,  in  the  witness^  judgment,  intoxicated ;  or  drunk ;  or 
under  the  influence  of  liquor.  It  does  not  render  the  evidence 
incompetent  that  the  witness  is  unable  to  state  all  the  constituent 
facts  which  amount  to  drunkenness.^ 

29.  Liability  of  ovmer  a/nd  lesaor.'] — Proof  of  a  lease  of  the 
premises  made  by  a  person  sought  to  be  charged  as  owner,  raises 
a  presumption  of  ownership.*  Knowledge  of  the  use  of  the  prem- 
ises for  sale  of  liquor  is  not  necessamj  inferred,  even  from 
joint  occupation.*  Without  some  evidence  tending  to  show  knowl- 
edge, the  owner  cannot  be  held  merely  as  owner.*  Evidence  of 
common  notoriety  is  not  alone  competent  evidence  of  his  knowl- 
edge.' 

30.  Contributory  negligence.'] — It  has  been  held  that  if  the 
intoxication  was  produced  in  part  by  plaintiff*s  procurement,^  or 
would  have  been  wholly  prevented  oy  reasonable  care  which 
plaintifE  might  have  exerted  without  danger,^  there  can  be  no  re- 
covery ;  but,  on  the  other  hand,  if  plaintiS  was  in  nowise  charge- 
able with  responsibility  for  the  intoxication,  he  is  not  precluded 
from  recovery  by  reason  of  having  intrusted  the  property,  in  re- 
spect to  which  he  sues,  to  one  known  to  him  to  be  in  the  babit  of 
^tting  intoxicated.*  On  neither  point  is  plaintiff  usually  required, 
m  the  first  instance,  to  prove  his  own  freedom  from  negligence, 
until  there  is  something  in  evidence  to  suggest  such  negligence.* 

31.  Da/mages,"] — It  is  essential  to  prove  actual  damage  of  a 
kind  mentioned  in  the  statute.^    All  three  kinds  of  injury,  viz. : 

See  parAffraph  87  (below).  In  Indiana  it  is  material,  bat  is  preanmed,  and  may  be 
rebatted  by  Bfttisfactoiy  proof  of  reasonable  belief,  entertiiined  in  good  foitb,  that  the 
buyer  wns  a  minor,  Ac.  Farrell  y.  State,  45  Ind.  871,  and  cas.  cit.  See,  on  the  gen- 
eral principle  that  ignorance  of  a  constitnent  fact  does  not  necesaarily  take  away 
criminality,  Halstead  t.  State,  10  Cent  L.  J.  290;  and  p.  772  of  this  vol ;  Reg.  t. 
Prince,  L.  R.  2  C.  Cas.  R.  164,  s.  c.  18  £ng.  R.  886. 

»  People  V.  Eastwood,  14  N.  Y.  662,  affi'g,  8  Park  Cr.  26 ;  s.  p.  MoKee  t.  Nelson, 
4  Cow.  866.  "  State  whether  or  not  yonr  husband  was  intoxicated,"  ifcc,  held  not 
improper  as  leading.  Woolheather  y.  Kisley,  88  Iowa,  486.  On  the  question 
whether  one  was  intoxicated  seyeral  hours  afttr  drinking,  evidence  as  to  how  long  it 
usually  takes  for  a  person  to  get  sober,  was  held  competent  in  Brannon  v.  Adams,  76 
111.  881. 

*  See  pp.  691  and  641  of  this  vol. 

*  Mead  v.  Stratton,  8  Hun,  148;  Cobleigh  y.  McBride,  46  Iowa;  116. 

^  Bamaby  v.  Wood,  60  Ind.  406.  Letting  after  the  statute  took  effect,  with  knowl- 
edge of  the  lessee's  purpose,  is  evidence  of  permission.  See  Granger  v.  Knipper,  2 
Cinn.  480,  and  see  Stote  v.  Shanahan,  64  N.  R  487;  SUte  v.  Ballingall,  42  Iowa,  87, 
B.  0. 10  West  Jur.  24. 

*  Cobleigh  y.  McBride  (above);  and  see  paragraph  27.  Compare  Adams  y.  The 
State,  26  Ohio  St  686. 

*  See  Jewett  v.  Wanshnra,  48  Iowa,  674,  a.  o.  10  West  Jur.  669 ;  Engleken  v.  Hil 
ger,  48  Iowa,  668.  s.  c.  10  West  Jur.  668. 

'  Reget  V.  Bell,  77  111.  698. 

*  Bertholf  y.  O'Reilly,  8  Hun,  16. 

*  See,  also,  p.  697  of  this  vol. 

"  Schneider  y.  Hcsier,  21  Ohio  St  98;  Preese  v.  Tripp,  70  HI.  496;  Graham  t. 
Fulford,  73  III  696. 
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to  person,  to  property,  and  to  means  of  support,  pertain  to  but 
one  cause  of  action,  but  the  evidence  may  be  restricted  to  those 
kinds  which  the  complaint  indicates  had  been  sustained.^ 

82.  —  to  the  person,'] — Mental  suffering  and  indignity,  are  not 
alone  sufficient  to  sustain  the  action.^  But  if  evidence  is  given  of 
physical  injury  and  suffering — such  as  that  caused  by  an  assault,  or 
by  any  act  which  would,  if  committed  by  a  stranger,  be  a  tres- 

J^ass,  for  instance,  turning  out  of  the  house — then  the  injury  to 
eelings  and  the  indignity,  become  part  of  the  actual  damages.* 

33.  —  to  property. 1 — In  general,  the  same  rules  apply  to  proof 
of  injuries  to  property  in  these  actions,  as  would  be  applied  in 
actions  against  the  intoxicated  person.  Thus,  in  a  wife's  action, 
she  need  not  give  such  evidence  of  her  title  to  the  property  in- 
jured or  taken,  as  might  be  necessarv  as  against  her  husband's 
creditors.  It  is  enough  if  she  proves  that  she  always  claimed  and 
treated  it  as  hers,  and  that  her  husband  conceded  it  to  be  hers.^ 
Under  this  or  the  following  head  of  damage,  plaintiff  may  also 
recover  the  expenses  necessarily  imposed  on  him  or  her,  by  the 
sickness  of  the  intoxicated  person,  such  as  medical  attendance, 
nursing,  &c.' 

3:t.  —  to  means  of  support."] — To  establish  this  ground  of  re- 
covery, dependence  for  support,  in  some  degree  at  least,  must  be 
shown.*  To  prove  loss  of  support,  plaintiff,  having  shown  a  leffal 
right  to  support  from  a  husband  or  parent,  may  show  that  the 
ability  of  the  latter,  for  supporting,  were  impaired  by  the  intoxica- 
tion, or  by  consequent  sicKness  or  other  incapacity  ;^  that  the  in- 
toxication prevented  his  obtaining  employment,*  or  that  his  death 
Was  caused  either  by  his  intoxication  or  by  another  intoxicated 
person  whose  intoxication  was  caused  by  defendant.*    '^  Means  of 


>  See  Mnlford  t.  aewell,  21  Ohio.  St  191;  Hackett  y.  Smelsley,  11  El.  109! 
Mason  y.  Shay,  1  Am.  L.  Rec.  568,  affi'd  in  8  Id.  485. 

*  Peterson  y.  Knoble,  86  Wis.  80,  Dixon,  C.  J. ;  and  see  Wightman  y.  DoYere,  88 
Id.  670 ;  s.  p.  in  libel,  6  Hnn,  6.  And  it  seems  that  a  wife^s  loss  of  the  society  of  her 
husband  is  not  enough.  DnnlsYey  y.  Watson,  88  Iowa,  898.  Compare  56  Barb.  204. 
As  to  loss  of  services,  see  Hunt  y.  Town  of  Winfield,  86  Wis.  154,  and  cases  cited. 

*  Dixox,  G.  J.,  Peterson  y.  Knoble  (aboYe).  Oonira^  McCann  y.  Roaoh,  81  Dl. 
218;  and  see,  against  damages  for  mental  distress,  Braniigam  y.  White,  73  III.  561. 
Calloway  y.  Layton,  47  Iowa,  456,  s.  o.  17  Alb.  L.  J.  814.  It  may  depend  on  the 
laogaaffe  of  the  act     See  Friend  y.  Dunks,  87  Mich.  25. 

*  Woolheather  y.  Risley,  88  Iowa,  486.  Nor  is  it  necessary  for  her  to  show  that 
she  pursued  ao  independent  remedy  against  a  third  person  to  whom  the  intoxicated 
husband  transferred  the  property.    Mulford  y.  Clewetl,  21  Ohio  St  191. 

*  Wightman  y.  Devere,  88  Wis.  570. 

*  Volans  Y.  Owen,  74  N.  Y.  626,  rcY'g  9  Hun,  668. 

^  Mulford  Y.  Clewell  (aboYc).  According  to  the  lUinois  cases  the  effect  mnsthaYe 
been  to  substantially  impair  necessary  and  proper  support  78  IlL  187, 561 ;  81  Id. 
218. 

*  Roth  Y.  Eppy.  80  HI  288. 

*  Jackson  y.  Brookins,  5  Hun,  680;  Smith  y.  Reynolds,  8  Id.  128;  Quain  y.  Riia> 
sell,  Id.  819;  Emory  y.  Addis,  71  111.  278  ;  Hackett  y.  Smelsley,  77  Id.  109.  CwUra 
Hayes  y.  Phelan,  4  Hun,  783 ;  6  Id.  885,  note;  Collier  y.  Early,  54  Ind.  559 ;  DaYis 
Y.  Jusiice,  81  Ohio  St  859. 
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rapport^'  in  the  Btatnte  includes  the  w^s  or  prodnce  of  labor, 
and,  hence,  the  husband's  capacity  for  Jabor,^  as  well  as  moneys 
and  goods  in  his  hands  for  that  support,  and  which  were  necessary 
and  proper  for  it,  with  due  regard  to  the  circumstances  and  con- 
dition in  life'  of  the  couple.  Upon  this  point  the  plaintiff  may 
E've  evidence  of  the  age,  condition  and  circumstances  of  the  hus- 
nd  or  parent,  and  nis  habits  of  sobriety  and  industry,  and 
capacity  to  earn  or  produce.*  The  evidence  need  not  be  clear, 
positive  and  specific  as  to  the  time,  place,  manner,  and  each  item 
of  loss.  The  injury  may  be  provea  like  any  other  fact,  by  cir- 
cumstances.^ It  is  not  necessary  to  show  that  plaintiff  wa«  ex- 
clusively dependent  on  such  means ; '  nor  is  the  recovery  confined 
to  past  and  present  losses ;  but  may  include  the  loss  of  future 
means.*  It  is  euouffh  to  show  that  the  means  of  support  have 
been  diminished  below  what  is  reasonable  and  competent  for  the 

i)laintiff's  station  in  life,  and  below  what  thev  would  otherwise 
lave  been.^  If,  however,  others,  also  dependent,  were  also  in- 
jured in  means  of  support,  the  plaintiff's  recovery  should  be  lim- 
ited to  a  proper  share.* 

35.  Exemplary  damaffeaJ] — To  recover  exemplary  damages, 
(which  may  be  had  against  the  owner  as  well  as  the  seller*)  there 
must  be  evidence  not  only  of  actual  damajje,^  but  of  conduct  will- 
ful, wanton,  reckless,  or  otherwise  deserving  of  condemnation  be* 
yond  the  mere  actual  damage.^  Evidence  that  the  sale  was  made 
a^nst  the  plaintiff's  remonstrance,^  or,  after  her  notice  not  to 
8^1,  or  was  an  attempt  to  hinder  the  reform  of  the  drinker,  is 
enough." 

>  Scbneider  y.  Hosier,  21  Ohio  St  98;  J^ightman  r.  Devere,  88  Wis.  670. 

*  Hackett  y.  Smelsley,  11  Ul  109. 

*  Dunlayey  y.  Watson,  88  Iowa,  898. 

*  Homo  y.  Smith,  11  111.  881. 

'"  Hackett  y.  Smelaley  (aboye). 

*  Mnlford  y.  CleweU,  21  Ohio  Si.  191 ;  Mason  y.  Shay,  8  West  L.  Reo.  468,  aflTg 
1  Id.  658. 

Md. 

*  Fraoklin  y.  Schermerborn,  8  Hud,  Hi. 

*  Hack'tt  y.  Smelaley,  11  Ul.  109. 
i<>  Gansnly  y.  PerkiDS,  80  Mich.  492. 

"  CooLKT,  J.,  Kreiter  y.  Nichols,  28  Mich.  600;  s.  p.  Bates  ▼.  Dsyls,  ^8  lU.  929; 
Franklin  y.  Schermerhom,  8  Hun,  112.  But  a  breach  of  the  peace  is  not  essential. 
Goodenough  y.  McOrew,  44  Iowa,  670.  Accordinf^  to  Ganssly  y.  Perkins  (above),  the 
willfulness  must  be  one  which  contemplated  injnring  the  plaintiif  specially.  Accord- 
ing to  Mason  y.  Shay,  I  Am.  L.  Bee  668 ;  affird  in  8  Id.  486,  exemplary  damages  are 
allowable  whereyer  the  sale  was  criminal  s.  r.  Schneider  y.  Hosier,  21  Ohio  St 
98.  Whether  acts  which  are  punishable  criminally,  are  irronnd  of  exemplary  dam- 
ages, see,  in  the  qffirmaiivt,  Brannon  y.  SUyernail,  81  111.  484 ;  in  the  neaotive,  Koeyier 
T.  Oberly,  66  IndT  284. 

"  Ganssly  y.  Perkins  (aboye). 

"  Hackett  y.  Smelaley,  77  111  109 ;  Meidel  y.  AnthSs,  71  Id.  241.  So^  perhaps,  of 
elandestine  sales,  H(iard  y.  Peck,  66  Barb.  202.  And  of  sales  under  sham  pretext 
of  a  medical  prescription.  People  y.  Safford,  6  Den.  112.  Preyions  habits  of  in- 
toxication are  not  matter  of  aggrayation,  unless  shown  to  hare  been  known  to  da* 
fimdant    Goodenough  y,  MoGrew  (aboTe). 
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36.  Defenses ; — Limitations.'] — The  limitation  applicable  to  a 
tort  or  injury  to  the  person,  applies,  as  of  the  time  of  the  sale, 
not  the  time  of  damage  sustained.^ 

87  —  sale  as  medicine.'] — Accordinff  to  some  authorities,  gen- 
eral provisions  of  statute  in  restraint  oi  sales  of  liquor,  with  no 
reference  to  sales  for  medical  use,  are  to  be  construed  with  aa 
implied  exception  of  sales,  made  in  good  falch,  of  medicines,  bitters 
and  tinctures,^  as  well  as  of  liquors  sold  on  a  physician's  prescrip- 
tion.'  Assuming  this  to  be  the  rule  applicable  under  this  act,  the 
question  whether  the  sale  was  such,  or  was  only  a  disguise  for  a 
sale  of  a  beverage,  is  one  of  fact  for  the  jury ;  and  it  is  competent 
to  prove  the  circumstances,  such  pa  the  composition  and  character 
of  the  alleged  medicine  or  bitters,  the  proportion  of  alcohol  in 
it,  and  whether  it  does  readily  or  with  difficulty  produce  intoxica- 
tion, whether  it  is  agreeable  or  nauseous  to  the  taste,  whether  it 
is  useful  or  not  as  a  medicine,  and  whether  it  is  frequently  re- 
sorted to  and  used  as  a  beverage.^  But  mere  ignorance  of  the 
intoxicating  character  of  a  beverage,  is  not  competent,*^  except  on 
the  question  of  exemplary  damages. 

88.  —  other  sellers  contrihnting  to  injury."] — ^Evidence  that 
sales  by  personsnot  parties  to  the  action,  contributed  to  cause  the 
intoxication,  is  not  competent,  even  in  mitigation,  for  the  statute 
imposes  liability  in  respect  of  sales  causing  intoxication  in  whole 
or  in  part.*  But  evidence  that  previous  intoxication,  caused  by 
others  sales,  impaired  the  means  of  support,  is  competent  in  mit- 
igation.^ 

89.  — plaintijf^s  connivance  or  negligence.] — Evidence  that 

I)laintiff  requested  the  sale,®  or  purchased  liquor,  as  such,  for  her 
msband,*  is  competent  in  bar ;  but  in  the  former  case  she  may 
prove  in  rebuttal  that  defendant  knew  she  made  the  request  by 
her  husband's  constraint.  Evidence  that  he  drank  with  her  con- 
sent is  not  competent  in  bar,  but  is  in  mitigation,^®  and  so  evi- 


1  Emmert  y.  Gill.  89  low%  692  ;  bat  see  paragraph  19. 

*  Russell  v.  Sloan,  83  Yt.  650.  Contra,  Commoaw.  y.  Hnllett,  108  Mass.  452. 
Compare  Kearney  y.  Fitzgerald,  43  Iowa,  580, 8.  o.  10  West.  Jur.  655 ;  State  y.  Wall, 
84  Me.  165. 

■  Ball  y  State,  60  Ind.  596;  State  y.  Larremore,  19  Mo.  391 ;  and  sec  Williama 
y.  State,  48  Ind.  306,  809 ;  People  y.  Safford,  6  Den.  112 ;  bhaffner  y.  State,  8  Ohio 
bt  642. 

*  Russell  y.  Sloan  (aboye). 

*  Commonw.  y.  Boynton,  2  Allen,  160.  See,  also,  paragraphs  18, 27  (aboye).  Hoak, 
J.,  says  that  a  man  is  held  to  know  the  law,  and  the  hardship  is  no  trreater  to  ascer- 
tain the  fact.  8.  p.  108  Mass.  452.  As  to  i<rnorance  as  to  the  person  bv  whom  the 
liquor  was  sent  for,  see  Batea  y.  Dayis,  76  111.  222:  Miller  y.  State.  5  Ohio  St.  275. 

*  Fouotnin  y.  Draper,  49  Ind.  441, 445;  Hackett  y.  Smelsley,  77  lU.  109 ;  Emory 
y.  Addis,  71  Id.  273 ;  8.  p.  Woolheather  y.  Risley,  38  Iowa,  486. 

^  Woolheather  y.  Risley  (above).  See,  also,  Ganssly  y.  Perkins,  30  Mich.  492; 
8.  p.  Cleyeland,  ^kc.  R.  R.  Co.  y.  Sutherland,  19  Ohio  St.  161. 

*  Jewett  y.  Wanshura,  48  Towa,  574,  a.  c.  10  West  Jur.  669. 

*  Kearney  y.  Fitzgerald,  48  Iowa,  680,  a.  o,  10  West^  Jur.  655 ;  Engelken  v.  Hi] 
ger.  48  Iowa,  668,  s.  o.  10  West.  Jar.  658. 

"  Roth  V.  Eppy,  80  lU.  288. 
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dence  that  she  accompanied  him  and  consorted  with  him  in  the 
defendant's  saloon,  when  he  drank  there,  is  competent  in  mitiga- 
tion ;  but  she  maj  prove  in  rebuttal  that  she  did  not  do  so  freely, 
but  was  compelled  by  him.^  So  evidence  that  they  habitually 
drank  together  is  competent  in  mitigation.'  On  the  other  hand, 
it  has  been  held  that  where  she  might,  without  danger,  liave  pre- 
vented his  drinking  on  the  only  occasion  proven,  and  did  not  do 
so,  she  could  not  recover." 

40.  — former  adh/dicaiion  ;  sati^action.} — The  fact  that  de- 
fendant has  suffered  a  criminal  conviction  for  the  same  sale,  is 
not  material ;  ^  nor  is  it  a  bar  that  plaintiff  has  settled  a  claim 
against  another  seller,"  if  the  intoxications  were  separate  and  dis- 
tinct." 


Y.  Frocbedinos  m  rek  for  forfeititrb. 

41.  Burden  of  proof.] — Under  the  statutes,  proof  of  probable 
cause  for  seizure  and  prosecution  mav  throw  on  the  claimant  the 
burden  of  proving  innocence.^  Deiendant's  refusal  to  produce 
his  books  and  papers,  raises  a  presumption  that  if  produced, 
they  would  give  a  complexion  to  the  case,  at  least  unfavorable,  if 
not  directly  adverse,  to  the  interest  of  the  party." 

42.  Knoioledge  and  notice?^ — Defendant  is  bound  by  knowl- 
edge or  notice  which  had  at  any  time  been  communicated  to  him 
personally."  Also  by  that  of  which  his  agent  was  cognizant  at  the 
time  of  the  transaction  of  the  agent,  not  only  if  the  knowledge 
was  derived  in  the  particular  transaction,  but  equally  if  it  was 

{)reviously  acquired,  within  a  limit  reasonable  to  presume  recol- 
ection,  and  was  such  that  the  agent  was  at  liberty  to  conmiuni- 
cate  it  to  his  principal.^ 


'  Hackett  v.  Smelsley,  *l*l  111.  109. 

*  Id.    Compare  Engelken  v.  Hilger,  43  Iowa,  668,  8.  o.  10  West.  Jur.  668. 
«  Regel  V.  Bell,  77  111.  693. 

*  Bedore  v.  Newton,  64  N.  H.  117 ;  Cook  v.  Ellis.  6  Hill,  466. 

*  Jewett  T.  Wanslmra,  48  Iowa,  674,  s.  o.  10  West.  Jar.  659. 

*  Miller  T.  Patterson,  31  Ohio  St  419. 

T  Wood  V.  United  States,  16  Pet  842 ;  Taylor  v.  United  States,  8  How.  U.  S.  197; 
The  Short  Staple,  1  Gall.  103.  And  see  lAlienthal's  Tobacco  v.  U.  S.  97  U.  B.  (7 
Otto),  287.  As  to  evideuce  of  fraudvlent  intent,  see  Buckley  v.  U.  8.  4  How.  U.  8. 
261 ;  Taylor  v.  U.  S.  8  Id.  197 ;  Alfonso  v.  U.  S.  2  Story  C.  Ct  421 ;  Wood  v.  U.  S. 
16  Pet  842;  Bottoniley  v.  U.  S.  1  Story  C.  Ct  186.  As  to  competent  evidence  of 
vaftis  or  eoxt,  see  Wood  T.  U.  8. 16  Pet  842;  Bnckley  v.  U.  8.  4  How.  U.  S.  251; 
Alfonso  T.  U.  8.  2  Story  C.  Ct  421;  Taylor  v.  U.  8.  8  How.  U.  8.  197;  and  pages 
806-11  r  f  this  vol 

»  Clifton  V.  U.  8. 4  How.  U.  8.  242,  247 ;  The  Luminary,  8  Wheat  407.  Compare 
Chaff  e  V.  U.  8.  18  Wall.  646. 

*  The  Distilled  Spirits,  11  Wall.  866,  866. 

><^  Id.    This  is  the  English  rule  (17  C.  B.  K.  8.  466),  adopted  in  the  U.  8.  St^. 
Ct.;  and  see  88  Yt  262. 
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43.  Admissions  and  declarations.'] — ^Where,  as  in  the  case  cf 
proceedings  to  enforce  forfeiture  of  a  ship,^  or  against  a  distillery ,• 
the  forfeiture  and  the  proceedings  are  in  rem^  and  the  knowledge 
of  the  owner  is  not  material,  the  admissions  and  declarations  of 
the  master  or  lessee,  made  during  his  holding  that  character,  are 
competent.^  So  are  memoranda  and  books  containing  relevant 
entries,  found  upon  the  premises.* 

44.  Cogency  o^  proof,] — A  proceeding  in  rem  for  forfeiture, 
is  a  civil  and  not  a  criminal  proceeding  within  the  rule  as  to  proof 
beyond  reasonable  doubt.*  But  the  jurors  ought  to  be  clearly 
satisfied.* 

YI.  AcTnosrs  on  beoognizances. 

45.  If  ode  of  proof .] — ^The  authority  of  the  magistrate  who 
took  the  recognizance  may  be  shown  by  parol  evidence  of  his  acts 
in  that  capacity,  without  producing  his  commission.'  If  the 
record  to  be  proved  is  that  of  the  court  trying  the  case,  the  regu- 
lar course  is  to  produce  and  inspect  the  record.®  Evidence  is  not 
admissible  to  contradict  the  record.^ 


>  U.  S.  V.  Little  Charles,  1  Brock.  Marsh.  847. 

•  Dobbin's  DistUlery  y.  U.  S.  96  U.  S.  (6  Otto),  395,  399. 
» Id.  408. 

Md. 

»  LUienthal*8  Tobao3o  ▼.  U.  S.  97  U.  S.  (7  Otto),  287,  267.  271 ;  The  Rob«ri  Ed 
wards,  6  Wheat  187. 

•  Lilieathars  Tobacco  ▼.  U.  S.  (above), 
f  Webster  v.  Davis,  5  AUen.  893,  896. 

•  Longley  v.  Vose,  27  Me.  179,  184. 

•  Id. ;  People  v.  Horlbntt,  44  Barb.  126. 


CHAPTER  LVn. 

PBOCEEDmOS  IN  ADMIBALT7. 
1.  Mode  of  proof. 

1.  Mode  of  woof ^ — The  strict  rules  of  the  common  law  in 
respect  to  the  admission  of  evidence,  are  not  fully  applied.^  The 
mode  of  proof  is  subject  to  rules  prescribed  by  the  Supreme 
Court.*  The  competency  of  witnesses  depends  on  the  laws  of  the 
State  in  which  the  court  is  held.'  The  proofs  must  substantially 
conform  to  and  sustain  the  pleadings;  and  although  the  strict 
rules  of  the  common  law  in  respect  to  variance  are  not  f  oUowed, 
yet,  in  general,  the  court  will  not  permit  a  party  to  be  surprised  by 
the  exhibition  of  proof  materially  variant  from  the  case  stated  in 
the  pleadings*  But,  unless  the  variance  is  calculated  to  mislead, 
the  court  may  proceed  to  a  decree.^ 


>  KlweU  y.  Martin,  Ware,  68 ;  The  J.  F.  Spencer,  8  Ben.  887.  In  admiralty,  the 
admidsioDB  of  the  master,  though  made  sabseqneDtly  to  the  disaster,  are  competent 
againttt  the  owner,  on  the  ground  that  when  tbe  transaction  occurred,  the  master  rep- 
resented the  owner,  and  was  his  agent  in  navigating  the  yessel.  This  sort  of  eyi- 
dence  is  confined  to  the  confessions  of  the  master,  and  cannot  be  extended  to  any 
other  person  in  the  employment  of  the  boat,  for  in  no  proper  sense  has  the  owner  in^ 
tmsted  his  authority  to  any  one  but  the  master.    The  rotomac,  S  WalL  590. 

*  U.  S.  R.  S.  i;  862;  Blease  y.  Oarlington,  93  U.  S.  (2  Otto\  1.  Regulations  as 
to  proof  in  particular  classes  of  actions,  will  be  found  in  U.  S.  Rey.  Stat. 

'  U.  S.  R.  S.  g  858.  Except  that  there  can  be  no  exclusion  for  color,  and  that 
the  incompetency  to  testify  aeainst  executors,  da,  is  specially  regulated  by  the  sta^ 
ute  quoted  atp.  70  of  this  yoX 

«  2  Abb.  U.  a  Pr.  80;  Roles  for  Court  of  Admiralty,  No.  24,  61. 
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OHAPTEE  LVin. 

DEFENSES  IN   ABATEMENT. 
1.  PartiM.  2.  Another  aottoo  pending. 

1.  Parties.'] — ^The  mode  of  proving  the  facts  necessary  to 
establish  the  incapacity  of  a  party,  or  the  interest  of  a  person  not 
made  a  party,  has  already  been  discussed  in  the  chapters  on  ac- 
tions by  and  against  particular  classes  of  persons.  The  sworn 
schedules  in  bankruptcy  or  insolvency  made  by  plaintiff,  and  con- 
taining no  mention  of  the  claim  he  sues  on,  are  competent,^  but 
not  conclusive,*  a^inst  him.  The  like  schedules  of  the  third 
person,  alleged  to  be  the  real  party  in  interest,  are  not  competent,* 
without  evidence  to  connect  plaintiff  with  them.  Correspond- 
ence between  the  plaintiff*  and  the  third  person  is  competent, 
if  part  of  the  res  gestiB} 

2.  Another  action  jf^nding?] — The  pendency  of  another  ac- 
tion, to  be  admissible,  must  be  pleaded,*  unless  it  appears  on  the 
face  of  the  complaint.^  Under  an  allegation  of  another  action  pend- 
ing, a  judgment  recovered  since  commencement  of  the  present 
action  is  evidence  unless  offered  as  a  bar.*  The  record,  or  at  least 
the  docket  entry,  is  the  primary  evidence.*  Oral  evidence  of 
the  pendency  of  the  action  is  secondary.**  Oral  evidence  as  to 
the  questions  involved  is  admissible,  within  the  limits  stated  in 
respect  to  former  adjudications.^  Proof  of  the  pendency  of  the 
former  action  within  reasonable  limits  of  time,  raises  a  presump- 
tion of  its  continued  pendency,  which  throws  on  plaintiff  the  bur 
den  of  showing  the  contrary.^ 

>  Springer  t.  DrOBcb.  S2  TncL  486,  b.  o.  2  Am.  R.  856. 

*  ^8  Cram  y.  Union  Bank,  1  Abb.  Ct  Apn.  Dec  461,  affi*g  i4  Barb.  426»  A  iwoth 
statement  in  a  pleadbig  is  not  a  conclnaiTe  admiflsion. 

*  Turner  v.  See,  67  N.  Y.  667. 

*  May  V.  Brownell,  8  Vt.  468. 

*  For  tbe  facts  to  be  established,  see  Watson  y.  Jones,  18  Wall.  679. 

*  White  y.  Talroai^e,  36  Super.  Ct  (J.  <fc  8.)  228 ;  Kstes  y.  Farnbam,  II  Minn.  428. 
'  Moak's  Van  Santy.  PI.  744.    But  see  N.  Y.  Codo  Cvr.  Pro.  §  499. 

*  Krekeler  y.  lliiter,  62  N.  Y.  872.     There  should  be  a  supplemental 
to  mnke  such  judgment  conclnsiye. 

*  Philadelphia,  Ac.  R.  R.  Ck).  y.  Howard,  18  How.  U.  8.  807. 
"  Wright  y.  Maseras,  66  Barb.  621. 
"  See  Chapter  LXI ;  a.  p.  Kichoh  y.  Smith,  42  Barb.  881. 
»  Fowler  y.  Byrd,  nempst,  218. 
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L  Denial  or  Aansr, 

1.  Frtind  or  deoeit. 

2.  Mistake. 
8.  Daress. 

4.  M'antof  ooDsideratioii. 

0.  Statute  of  fraoda. 
6.  Forgery. 

1.  Alterationt. 

IL  IlLMAUTT  09  OOKTBAOT. 

8.  General  rules. 

9.  CompoundiDg  felony. 

10.  Snooaylaws. 

11.  Usury:  pleading;  burdsA of proot 


II.  Illioautt  or  oomtract — eonHntied^ 
12.  —  estoppel  by  certiticate. 
18.  —  oral  evi  ionce. 

14.  — yariance. 

15.  -—intent. 

16.  —  coyers  for  usury. 

17.  —  act  of  ag^nt  or  co-trustee. 

18.  — inception. 

19.  »-  declarations  and  admissions. 

in.  Ikoapacitt  or  oo^rraAonxa  paktt. 

20.  Infancy. 

21.  — new  promise:    admissions  and 

declarations. 

22.  Insanity. 


I.  Denial  of  assent. 

1.  Fra/ad  or  deceit^ — Fraud  by  defendant/  or  his  agent,*  in 
procuring  the  execution  of  even  a  sealed  instrument  sued  on, 
may  always  be  proved,  if  alleged.'  The  burden  is  on  the  party 
who  relies  on  it  to  allege  and  prove  it,*  unless  a  fiduciary  re- 
lation is  shown.**  A  mere  allegation  of  false  representation 
does  not  admit  evidence  of  intent  to  deceive.'  An  allegation  of 
fraud  does  not  admit  of  evidence  of  rescission,^  nov  of  an  omission 
not  shown  to  be  fraudulent  J 

Inadequacy  of  consideration  may  be  bo  ctoss  as  to  be  compe- 
tent under  an  issue  of  fraud.®  Evidence  naving  a  tendency  to 
establish  fraud  is  not  incompetent,  by  reason  of  the  tendency  be- 
ing slight.*  So  of  evidence  slightly  tending  to  show  good  faith.^ 
Evidence  of  the  general  habits  of  the  party  alleged  to  be  de- 


^  Otherwise  of  that  of  a  principal  debtor  in  inducing  sureties  to  sign,  unless  ther« 
is  evidence  tliat  the  creditor  was  priyy  to  it.  Coleinan  y.  Bean,  1  Abb.  Gt  App. 
I>eo.  894. 

*  The  representations  of  the  agent  being  shown  to  haye  been  made  as  part  of  the 
tmgutm,    Handford  y.  Handy,  28  Wend.  260. 

*  At  common  law  as  well  as  in  equity.  Hartshorn  y.  Day»  19  How.  U.  8.  21 1, 222. 

*  Beatty  y.  Fishel,  100  Mass.  448  ;  Vint  y.  King,  2  Am.  Law  li^.  712.  For  a 
summary  of  the  material  facts,  under  the  new  procedure,  see  Freoxel  y.  Miller,  87 
Ind.  1,  8. 0.  10  Am.  R.  62,  and  17  Alb.  L.  J.  507.  ^  Bee  pp.  73K,  286. 

*  I^fler  y.  Field,  52  N.  T.  621 ;  Dubois  y.  Uermance,  56  N.  Y.  678,  afiPg  1  Supreme 
Ct  (T.  A  O.)  298. 

*  Fox  y.  Griffin,  2  Allen,  1,  7. 

'  Dudley  y.  Rcranton,  67  N.  Y.  424. 

*  Eyre  y.  Potter.  16  How.  IT.  8.  42;  Vint  y.  King  (aboye). 
9  Hubbard  y.  Briggs,  81  K.  Y.  61S. 

^  See  Gray  y.  Lessington,  2  Bosw.  267. 
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f rauded,  Bhowing  him  peculiarly  Buaoeptible  to  be  imposed  ^n,  is 
competent.^  The  neglect  to  produce  evidence  in  the  power  of  the 
party  charged  with  n'and  is  especiallj  significant  on  this  issue.' 

{Preponderance  of  evidence  is  enough.* 

The  fact  of  having  restored,  or  osered  to  restore,  must  be 
alleged,  to  be  admissiUe/ 

2.  Mistake.'] — ^The  presumption  is  that  a  grantor,  who  was  of 
competent  capacity  to  do  business,  knew  the  contents  of  a  deed 
signed  and  delivered  by  him.^  His  mistake  must  be  clearly  and 
strongly  proved  before  the  court  can  relieve  against  it.*  Evidence 
of  mental  reservations,  or  of  subsequent  oral  declarations,  is  not 
enough,  even  where  the  deed  remained  in  his  possession.^ 

3/  Duress."] — ^Actual  violence  need  not  be  proved.*  The  act 
must  be  shown  to  have  been  induced  by  the  coercion ;  this  is  not 
necessarily  presumed.* 

4.  Want  of  consideration.'] — Original  want  of  consideration 
may  be  proved,  when  consideration  is  in  issue.**  Inadequacy  of 
consideration  is  not  a  defense ;  ^  unless  so  gross  as  to  sustain  an 
inference  of  fraud."  Subsequent  failure  of  consideration,  to  be 
admissible, — even  where  it  consists  in  the  fact  that  the  contract 
was  made  in  consideration  of  an  executory  agreement,  which  was 
afterward  broken," — must  be  pleaded. 


>  EanfEman  t.  Swar,  6  Penn.  Si.  (5  Barr.)  230. 
<  Cheney  y,  Gleason,  117  Masa.  557. 

'  Jones  V.  Oraares,  26  Ohio  St  2,  a.  c.  20  Am.  R.  762.    Compare  p.  496  of  this  rot 
^  Devendorf  y.  Beardsley,  28  Barb.  656.     An  offer  to  allow  judgment  may  be 
enongh.    Harris  y.  Eauit.  L.  Asa.  Soc.  64  N.  Y.  196. 

^  Souyerbye  y.  Araen,  1  Johns.  Ch.  240.  As  to  who  has  the  bm*den  of  proof  if 
the  signer  is  shownto  haye  been  illiterate,  compare  Add.  on  Contr.  7  ed.  226 ;  King 
Y.  Langnor,  1  Key.  A  M.  576 ;  School  Com.  y.  Kesler,  67  N.  C.  448  ;  Selden  y.  Myers, 
20  How.  U.  S.  506;  Stacy  y.  Ross,  27  Tex.  8;  Sims  y.  Bice,  67  lU.  88;  Borsheimer 
Y.  Rorbach,  8  C.  E.  Green  (N.  J.),  46. 

•  Id.  '  Id. 

>  See  United  States  y.  Hnckabee;  16  WalL  414,  and  p.  270  of  this  yoL  For  eon- 
fficting  definitions  of  duress,  see  7  Wall  214;  14  Id.  882;  49  Ind.  578,  b.c.  19  Am. 
K.  695 ;  70  X.  Y.  497,  and  cases  cited. 

*  Feller  y.  Green,  26  Mich.  70.     Bnt  compare  Tilley  y.  Damon,  11  Cnsh.  247. 

1^  Payment  of  consideration  expressed,  though  acknowledged  nnder  seal,  may  be 
disproyed,  if  material.  Baker  y.  Cornell,  1  Baly,  469  (and  see  pp.  697.  738,  741,  of 
this  ro\\  Bat  disproying  it  does  not  make  the  contract  Yoid  as  against  the  con- 
tractor for  want  of  consideration.    Id. 

"  Earle  y.  Peck.  64  N.  Y.  696,  and  cases  cited. 

'*  Greer  y.  Tweed,  18  Abb.  Pr.  N.  S.  427.  Or  except  where,  as  in  oontracts  in 
restraint  of  trade,  or  between  parties  in  a  fiduciary  relation  (and,  to  some  extent,  in 
specific  performance),  the  conrt  refdse  to  enforce  without  adeqnate  consideration. 

"  Battermaa  y.  Pierce,  8  Hill,  171 ;  Wilson  y.  Wilson,  87  Md.  1,  s.  o.  11  Am.  K. 
5ia  But  compare  Walker  y.  Millard,  29  K.  Y.  876.  To  illustrate  the  disdnction  in 
another  way, — ^if  a  note  ia  given  in  consideration  of  the  assignment  of  a  patent,  the 
inyaUdity  of  the  patent  is  an  original  want  of  consideration;  but  if  the  patent  be  yalid, 
its  worthlessness  ia  only  a  failure  of  consideration;  and  eyen  this  ia  not  conceded  to 
be  a  defense,  for  the  court  may  decline  to  inquire  into  the  adequacy  of  the  conadera- 
tion  where  there  was  no  fraud  or  mistake.  Miller  y.  Finley,  26  Mich.  249,  s.  a  12 
Am.  R.  806 ;  Eldridge  y.  Mather,  2  K.  Y.  167 ;  Kash  Y.  Lull,  102  Mats.  60.  a.  a  8 
Am.  R.  485,  and  cases  cited.    Compare  dough  y.  Patriek,  87  Yt.  42L 
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'  6.  Statute  of  fravds.'l'-TiiQ  rule  of  pleading/  and  the  princi- 
pal mles  as  to  the  mode  of  proof,^  have  been  already  stated. 

The  bnrden  is  on  defendant  to  show  affirmatively  that  the 
value  was  in  excess  of  the  statute  limit,*  or  that  the  stipulation 
precluded  performance  within  one  year,  &c/  The  statute  of  an- 
other State,  if  relied  on,  should  be  proved  as  a  fact.'^ 

6.  Forgery.'] — The  mode  of  proving  handwriting  has  been 
stated.^  It  is  not  competent  to  show  that  the  person  suspected 
of  the  forgery  has  forged  the  defendant's  name  in  other  instances,^ 
nor  that  he  has  been  already  convicted  of  forging  the  paper  in 
suit.'    Proof  beyond  reasonable  doubt  is  not  required.* 

In  rebuttal  or  the  defense  of  forgery  of  defendant's  name  to 
an  ordinary  obligation  to  pay  money,  plaintiff  may  show  that,  at 
about  its  date,  defendant  was  trying  to  borrow.^ 

7.  Alterations.'] — The  rule  has  already  been  stated.*^ 

11.   iLLBOALriT  OP  CONTEACT. 

8.  General  rules.'] — ^Illegality  must  be  pleaded,  to  be  admis- 
sible;" and  if  the  special  ground  is  stated,  otner  grounds  not  stated 
are  inadmissible."  It  cannot  be  presumed  except  upon  clear  evi- 
dence.** To  bring  a  case  within  a  statutory  prohibition,  defendant 
should  produce  satisfactory  evidence  that  the  facts  are  such  as  to 
make  the  statute  applicable,  and  not  leave  to  mere  inference  what 
should  be  established  by  proof  .^ 

The  usual  test  whether  a  demand  connected  with  an  illegal 

»  Pp.  8H  471,  622,  '^25  of  this  vol. 

*  B^qoisite  memorandum,  pp.  292,  868 ;  Auction  Bale«,  p.  827 ;  Extension  or  modi- 
fication, pp.  814,  870 ;  Requisite  delivery,  p.  818 ;  Part  payment,  p.  819;  Part  per- 
formance, p.  781 ;  Guaranty,  p.  471 

*  Crookfihank  ▼.  Burrell,  18  Johns.  66. 

*  Walker  v.  Johnson,  96  U.  8.  (6  Otto),  424. 

*  Wilcox  Silver  Plate  Co.  v.  Green,  9  Hun,  847,  aflTd  72  N.  Y.  17 ;  Ellifl  v.  Maxson, 
19  Mich.  186,  s.  o.  2  Am.  R.  81. 

*  Pp.  891-6  of  this  vol 

^  Rose.  N.  P.  98,  citing  Baloetti  v.  Serani,  Peake  Cas.  142 ;  Griffiths  v.  Payne,  A.  A 
E.  181.    But  compare  Corser  v.  Paul,  41  N.  H.  24 ;  Stratton  v.  Farwell,  10  AUen,  81,  n. 

*  Castrique  v.  Imrie,  L.  R.  4  H.  L.  414.  484,  jper  Blackburit,  J. 

*  Page  496  of  this  vol. ;  ^.  Y.  Indemnity  Co.  v.  Gleason,  7  Abb.  New  Cas.  834 ; 
Blaeser  v.  Milwaukee,  Ac  Ins.  Co.  87  Wis.  81,  s.  o.  19  Am.  R.  747. 

^^  Stevenson  v.  Stewart,  11  Penn.  St.  807.    Compare  p.  248  of  this  vol 

"  Pages  897,  406,  696  and  696  of  this  vol.  "» 

"  Goss  V.  Austin,  1 1  Allen,  626 ;  Rose  K.  P.  846.     Otherwise  if  it  appear  by 

plaintiff's  case.    Kuseell  v.  Barton,  66  Barb.  689. 

"  Dingeldein  v.  Third  Avenue  R.  R.  Co.  9  Bosw.  79,  rev'd,  on  another  ground,  in 

87  N.  Y.  676.    This  rule  does  not  bind  the  conrt  to  enforce  an  unlawful  contract 
"  Nelson  v.  Eaton.  26  N.  Y.  410,  s.  c.  16  Abb.  Pr.  118.  rev'g  7  Abb.  Pr.  806,  and 

affi'g  16  How.  Pr.  806.    If  tlie  contract  could  bo  legally  performed,  an  intention  to  do 

that  which  is  a  violation  of  the  law  must  be  shown.     Waugh  v.  Morris,  L.  R,  8  Q.  B, 

202.  s.  o.  6  Moak^s  £ng.  197. 

"  Miller  v.  Roessler,  4  E.  D.  Smith,  234. 
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traiiBactioii  is  capable  of  being  enforced  by  law  is,  wbether  the 
plaintifiE  requires  the  aid  of  the  illegal  transaction  to  establish  hia 
case.^ 

Mere  knowledge  of  the  other  party's  ille^  intent  is  not 
nsnally  enough,^  but  knowledge  and  giving  aid  is.*  Oommon  re- 
port is  not  usually  competent  to  charge  plaintiff  with  knowledge/ 

Oral  evidence  is  admissible  to  show  an  illegal  intent,  though 
it  contradict  the  terms  of  a  written  instrument;'  but  not  neces- 
sarily to  show  innocent  intent  contrary  to  a  writing  expressing 
illegal  intent.*  The  acts  and  declarations  of  each  pa^y,  both  be- 
fore and  after,  as  well  as  at  the  time  of  making  the  contract,  are 
competent  against  himself  on  the  question  of  intent,'^  and  they 
may  be  exammed  as  witnesses,*  withm  limits  already  stated.* 

The  presamption  that  the  law  is  known  extends  even  to 
foreigners,  making  abroad  a  contract  to  be  performed  within  this 
State  ;^  but  not  to  persons,  not  citizens  of  this  State,  and  making, 
without  the  State,  a  contract  to  be  performed  without  it.*^  For- 
eign law  is  matter  of  fact  to  be  alleged  and  proved.^ 

9.  Compounding  felony ."] — It  should  appear,  1.  That  there  was 
an  agreement  to  compound  a  felony ;  2.  That  the  contract  was  the 
result  of  that  agreement ;  and,  3.  That  the  plaintiff  knew  of  the 
illegal  consideration  at  the  time  of  making  the  contract.^  The 
opinion  of  the  public  prosecutor,  that  all  the  evidence  which  the 
government  could  produce  would  not  be  sufficient  to  sustain  the 
charge,  is  not  relevant." 

10.  Sunday  l<i,W8J\ — ^It  is  not  enough  to  prove  that  the  nego- 
tiation of  the  contract  was  made,  and  its  terms  agreed  on,  on 
Sunday,  if  the  contract  was  completed  and  perfected  on  a  secular 
day ;  nor  even  that  the  instrument  was  executed  on  Sunday  if  it 

>  Holt  ▼.  Green,  78  Penn.  SJ*.  198,  8.  o.  18  Am.  R.  787,  and  eases  cited ;  Gregory  t. 
WUson,  86  N,  J.  (7  Yroom),  816,  s.  o.  18  Am.  R.  448 ;  Alvord  ▼.  Latham,  81  Barb.  294. 
Compare  Howb,  J.,  Perenilhet  v.  Hantho,  28  La.  Ann.  294,  s.  o.  8  Am.  R.  096. 

*  TrAcy  T.  Talmage.  14  N.  Y.  162 ;  Michael  y.  Bacon,  49  Mo.  474,  &  c.  8  Am.  R 
188 ;  Tauafcebo,  J.,  Hubbard  v.  Moore,  24  La.  Ann.  691,  a.  o.  18  Am.  R.  128 ;  Ma- 
bood  V.  Tealza,  26  La.  Ann.  108,  8.  o.  21  Am.  R«  646. 

s  Hull  y.  Rafi)^lea»  66  N.  Y.  424,  affi'g  1  Sojpm.  Ct  (T.  ^  C.)  18,  a.  o.  66  Barb.  482. 
^  Hedges  y.  Wallace,  2  Bush  (Ky.),  442.    Knowledge  of  agent  held  not  impntable 
to  prinoipaL    Stanley  y.  Chamberlain,  89  N.  J.  L.  666.    Compare  p.  788  of  this  yol. 

*  Caasard  y.  Hinman,  1  Bosw.  207,  affi'g  14  How.  Pr.  84 ;  again,  6  Bosw.  8;  Sher- 
man y.  Wilder,  106  Mass.  687. 

*  Porter  y.  Havens,  87  Barb.  848.    Compare  paragraph  18. 

^  Brown  y.  Brown,  84  Barb.  638 ;  Sherman  y.  WUder  (aboye). 

*  See  pp.  886, 620  and  798  of  this  yol 

*  Pp.  620  and  798  of  this  yol. 

^^  Dewitt  y.  Brisbane,  16  X.  Y.  608.  Compare  Smeltzer  y.  White,  92  U.  &  (2  <H*ol 
890  898 

H  Merchants*  Bank  y.  Spalding,  9  N.  Y.  68, 62,  affi*g  12  Barb.  302. 

"  See  Thatcher  y.  Morris,  11  N.  Y.  487. 

"  Earl  y.  Clnte,  2  Abb.  Ct.  App.  Dec.  1. 

1^  Billow  y.  Woodward,  16  Gray,  660 ;  and  see  Dayies  y.  London,  Aa  Marine  Ins. 
Co.  88  L.  T.  R.  N.  S.  478.  Record  of  acquittal  not  coodnsiye  of  innooence.  People 
T.  BooUand,  18  Wend.  692 ;  see,  also,  pp.  666  and  671  of  this  yol 
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was  delivered  on  a  secular  day.^  A  subsequent  ratification  on  a 
secular  day  may  be  proved,  even  by  acts,  without  express  prom- 
ise.' To  prove  a  work  of  "necessity  or  charity,"  honest  oelief 
that  a  case  of  necessitv,  &c.,  existed,  is  not  alone  sufficient;'  but 
the  object  of  the  act  done  being  proved,  belief  is  relevant,  and 
may  go  to  the  jury  even  though  the  ground  of  belief  or  means 
of  Knowledge  have  not  been  snown.^ 

11.  Usury :  Pleading :  and  Burden  of  Proof!] — To  be  ad- 
missible, usury  must  be  pleaded;'  and  a  ^neral  allegation,  with- 
out stating  the  facts  relied  on  as  constituting  usuir,  is  not  enough 
to  admit  evidence  of  essential  facts  not  alleged.'  The  facts  alleged 
for  this  purpose  must  be  proved  as  laid,  or  the  defense  fails.'' 

If  foreign  law  is  relied  on,  both  the  law'  and  the  facts  neces- 
sary to  bring  the  contract  under  foreign  law  •  must  be  alleged, 
ana  proved.  There  is  no  presumption  that  the  usury  laws  of  this 
State  prevail  in  another  State  or  country.^'  An  obligation  made 
without  the  Stat^,  and  not  designating  a  place  of  payment,  is  not 
presumed  usurious,  though  the  rate  exceeds  our  limit."  On  a 
contract  made  here  between  persons  resident  here,  and  which 
would  be  usurious  by  our  law,  but  which  is  to  be  performed  in  a 
State  where  it  would  not  be  usurious,  intent  to  evade  may  be  pre- 
sumed in  the  absence  of  explanation.^ 

The  affirmative  of  the  issue  is  upon  the  defendant^  to  prove 
not  merely  an  usurious  intent,  but  facts  from  which  usurious  in- 
tent is  to  be  deduced.^^    Evidence  supporting  allegations  that  the 


>  Lovejoy  y.  WWpple,  18  Vt.  879 :  Sumner  t.  Jones,  24  Id.  817, 821.  So  of  sales 
and  eeryioes  on  a  secnlar  day  pursoant  to  a  contract  on  Sonday.  Cranson  r.  Goes, 
107  Mass.  489,  s.  o.  9  Am.  R.  46. 

*  Snmner  ▼.  Jones  (above). 

*  Johnson  y.  Town  of  Irasbureh,  47  Yt.  28,  s.  o.  19  Am.  R.  111. 

«  Doyle  y.  Lynn  <fc  Boston  R.  R.  Co.  118  Mass.  195;  s.  o.  19  Am.  R.  481. 

*  Fay  y.  Grimsteed,  10  Barb.  821 ;  Mechanics'  Bank  of  WlUlamsburgh  y.  Foster, 
44  Barb.  87,  a.  o.  19  Abb.  Plr.  47,  29  How.  Pr.  408 ;  Frank  y.  Morris,  67  111.  188,  s.  o. 
11  Am.  R.  4. 

*  Watson  y.  BaUey,  2  Dner,  609 ;  Fay  y.  Grimsteed  (above) ;  Smalley  y.  Donghty, 
6  Bosw.  66 ;  Manning  v.  Tyler,  21  N.  Y.  667.    Compare  Di^l  v.  Simmons,  28  Id.  491. 

^  Griggs  y.  Howe,  2  Abb.  Ct.  App.  Dec  291,  affi'g  81  Barb.  100. 

*  Cntler  y.  Wright,  22  N.  Y.  472. 

*  Dolman  y.  Cook,  14  X.  J.  Eq.  66 ;  and  see  pp.  229,  886  of  this  vol.  For  a  con- 
yenlent  clue  to  the  conflicting  authorities  on  the  law  of  place,  see  Dickinson  v.  Ed- 
wards, 7  Abb.  New  Cas.  66,  and  cas.  cit,  and  p.  411  of  this  vol. ;  Merchants'  Bk.  of  Can- 
ada y.  Griswold,  72  N.  Y.  472,  affi'g  9  Hun,  661 ;  Cope  y.  Wheeler,  41  N.  Y.  808,  affi'g 
Cope  y.  Alden,  68  Barb.  860,  s.  c.  87  How.  Pr.  181.  The  apparent  conflict  in  the  cases 
is  reduced  when  it  is  considered  that  the  courts  lean  toward  sustaining  a  contract  made 
without  corrupt  intent,  if  it  can  be  sustained  by  the  law  of  either  place.  General 
expressions  in  the  opinions  as  to  what  law  applies,  often  mean  what  law  the  court 
may  apply  in  support  of  the  contract,  not  what  law  it  muet  apply  in  prohibition  of  it. 

"  Davis  y.  Garr,  6  N.  Y.  124 ;  Cutter  y.  Wright,  22  N.  Y.  472. 

**  Davis  y.  Garr  (above). 

»  Berrien  v.  Wright,  26  Barb.  208. 

"  Haughwont  v.  Garrison,  69  N.  Y.  889,  affi'g  40  Super.  Ct  f  J.  it  8.)  660. 

>^  Valentine  v.  Conner,  40  N.  Y.  248 ;  Eldridge  y.  Reed,  2  Sweeny,  166. 
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security  sued  on  was  given  in  substitution  for  a  prior  security  of 
the  same  or  less  amount,  and  that  the  prior  security  was  usurious, 
throws  on  plaintiff  the  burden  of  givmg  evidence  to  purge  the 
new  security  of  the  presumption  of  usury.* 

12.  —  estoppd  hy  certificate j  dfc,'] — ^Plaintiff  may  exdnda 
evidence  of  usury  bv  proving  that,  without  any  notice  of  the  facta 
constituting  usuir,  ne  took  me  securities  and  advanced  the  money 
on  the  faith  of  defendant's  affidavit  or  certificate  that  there  was 
no  defense,  and  that  he  would  not  have  taken  them  had  he  had 
any  notice  of  usury.'  It  is  essential  to  show  that  the  purchase 
was  in  reliance'  on  a  certificate  or  affidavit  which  haa  already 
been  made.*  A  certificate  may  be  rebutted  by  evidence  that  it 
was  fraudulently  obtained ;  but  not  by  evidence  of  negligently 
signing  while  ignorant.^  Oral  representations  are  equally  compe- 
tent.' Bepresentations  by  the  maker  do  not  estop  the  payee.' 
Bepresentations  by  the  payee  do  not  estop  the  maker.'  A  guar- 
anty of  payment  aoes  not  estop;'  nor  does  aQcepting  a  convey- 
ance of  tne  equity  of  redemption;*'  but  assuming  payment  on  re- 
ceiving a  conveyance  does.** 

13.  —  oral  evidence.'] — The  fact  that  the  contract  is  in  writing 
does  not  exclude  oral  evidence  to  show  that  though  apparently 
innocent  it  was  usurious;*'  or,  though  apparently  usurious,  it  was 
innocent.** 

14.  —  variance.] — A  substantial  variance  as  to  the  rate  ex- 
acted,** or  as  to  the  ground  or  pretext  on  which  it  was  exacted,**  is 
material  and  fatal,  ii  plaintiff  was  misled  to  his  prejudice ;  other^ 
wise  not." 

15.  —  intent] — The  intent  which  is  essential,  is  not  intent  to 


'  Stanley  t.  WMtney,  47  Barb.  686. 

*  Mason  y.  Anthony,  8  Abb.  Ct  App.  Dec.  207 ;  Smith  t.  Lombardo,  16  Hon, 
416,  417 ;  Dinkelspiel  t.  Franklin,  7  Hnn,  889,  840. 

»  Wilcox  V.  Howell,  44  N.  Y.  898,  affi'g  44  Barb.  896. 

*  Payne  ▼.  Burnham,  62  N.  Y.  69,  rev'g  2  Hun,  148,  a.  c.  4  Supm.  Ct  (T.  A  C.)  678. 
<  DiDkelspiel  y.  Franklin,  7  Hon,  889,  affi'g  72  N.  T.  108  ;  see,  abo,  p.  443  of  this 

yol.  and  cases  cited. 

*  Am.  L.  Ins.  <b  Trnst  Co.  y.  Bayard.  6  N.  Y.  Leg.  Obs.  18 ;  Ferguson  y.  Harail. 
ton,  86  Barb.  427 ;  and  see  Ahem  y.  Goodspeed,  9  Hon,  268 ;  Benedict  y.  Caffe,  Ii 
Daer,  226 ;  Bobbins  y.  Richardson,  2  Boaw.  248 ;  Adams  y.  BUmcao,  6  Robt.  384. 

^  Hackley  y.  Spragne,  10  Wend.  114. 

*  Dowe  y.  Schntt,  2  Den.  621. 

*  Tiedemann  y.  Ackerman,  16  Han,  807. 
"  Brooks  y.  Ayery,  4  N.  Y.  226. 

"  Mmrray  y.  Barney,  84  Barb.  886.  Compare  Berdan  y.  Sedgwick,  44  N.  Y.  626, 
•ffiV  40  Barb.  869. 

"  Rohan  y.  Hanson,  11  Cnsh.  44. 

1*  HoUenbeck  y.  Shntts,  1  Gray,  481 ;  2  Whart  Ey.  §  1044 ;  Shoop  y.  Clark,  4 
Abb.  Ct  App.  Dec.  286. 

"  Griggs  y.  Howe.  2  Abb.  Ct  App.  Dec  291,  aflPg  81  Barb.  100;  Frank  y.  Mor- 
ris.  67  lU.  188,  8.  o.  11  Am.  R.  4. 

"  Gasper  y.  Adams,  28  Barb.  441 ;  Brown  y.  Champlin,  66  N.  Y.  214,  219. 

'•  Catlin  y.  Gunter,  11  N.  Y.  868,  s.  a  10  How.  Pr.  316,  rev'g  1  Duer,  268 ;  Dud 
T.  Spence,  1  Abb.  Ct  App.  Deo.  669. 
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violate  the  statute,^  but  intent  to  take  more  than  the  rate  fixed,  and 
this  is  to  be  deduced  from  the  facts.^  The  evidence  must  sustain 
an  inference  that  both  parties  were  cognizant  of  the  facts  essential 
to  usnry,*  and  that  there  was  intent,  both  on  the  part  of  the  lend- 
er^ and  of  the  borrower.'  But  it  need  not  be  shown^that  the  intent 
was  commnnicated.'  Each  I>art7  majjr  be  compelled  to  testify  to 
his  intent,^  except  in  those  jurisdictions  where,  as  in  New  York, 
usury  is  indictaole,  and  there  the  privilege®  is  a  protection,  not 
only  to  a  party*  but  to  an  agent^®  in  the  usurious  transaction. 

Where  the  facts  are  such  that  the  question  of  legality  depends 
upon  intent,  a  party  may  be  allowed  to  testify,  even  in  his  own 
favor,  whether  ne  intended  to  take  or  pajr  usury,^  but  not  whether 
it  was  his  understanding  that  the  other  mtended  to  take  usury,  for 
this  is  only  an  inference."  If  the  facts  proved  constitute  usury, 
testimony  to  innocent  intent  cannot  sustain  a  finding  that  there 
was  no  usury;"  and  if  the  facts  do  not  constitute  usury,  intent  is 
not  material." 

Keservation  of  interest  in  excess  of  the  legal  limit  is  presump- 
tive, but  not  conclusive,"  evidence  of  usury.  Slight  excess  may 
be  explained  by  evidence  of  mistake  or  inadvertence."  The  mere 
fact  tnat  the  lender  reserved  part  of  the  consideration,"  or  that 
the  security  reserved  interest  for  a  term  anterior  to  its  date,"  are 
not  sufiScient  to  establish  usury. 

A  subsequent  payment  of  a  bonus,  in  addition  to  legal  interest, 
will,  without  direct  evidence  of  agreement,  sustain  a  finding  of 
original  agreement  to  pay  it." 


'  And  ignorance  of  the  statate  ia  not  materiaL  Bank  of  Salina  t.  Alrord,  81 
K.  Y.  478. 

*  Fiedler  T.  Darrin,  60  N.  T.  487,  rev's  ^^  ^^ ^-  ^^^  I  '^^  ^^  ^^  ^*  ^-  'OS* 

*  PoweU  y.  Jonee,  44  Barb.  621. 

«  Woodruff  y.  Horaon,  82  Barb.  667. 

'  Eeyes  y.  Moultrie,  8  Bosw.  1. 

'  Ayrault  y.  Chamberlain,  88  Barb.  229. 

^  See,  aa  to  proving  intent^  pp.  886,  618,  620,  of  thia  yol. 

*  For  the  rule  aa  to  privilege,  see  p.  620  of  thia  vol. 

*  Fellows  y.  Wilson,  81  Barb.  162.  But  the  court  may  require  a  party  sworn  in 
his  own  behalf  on  an  issue  of  usury,  to  answer  whether  he  ia  not  under  indictmeut 
for  usury.    Southworth  y.  Bennett.  68  N.  Y.  669. 

10  Curtis  y.  Knox,  2  Den.  841 ;  Henry  y.  Salina  Bank,  1  N.  Y.  88,  affi'g  2  Den.  166; 
Vilas  y.  Jones,  1  N.  Y.  274. 

"  Black  v.  Ryder,  6  Daly,  804. 

"  Central  Bank  y.  St.  John,  17  Wia.  167;  Hogg  y.  Rnffner,  1  Black,  116.  Com. 
pare  Burt  y.  Owinn,  4  Har.  &  J.  (Md.)  607,  617. 

"  Austin  v.  Walker.  46  Iowa,  627. 

"  Smith  y.  Paton,  81  N.  Y.  66,  aflffg  6  Bosw.  146. 

i»  Archibald  v.  Thomas,  8  Cow.  284. 

1*  Marvine  y.  Hymers,  12  K.  Y.  228.  Compare  Utica  Ins.  Co.  y.  Tlhnan,  1  Wend. 
666. 

"  Booth  y.  Sweaey,  8  N.  Y.  276.  The  fact  that  the  borrower  gave  temporary 
credit  without  interest,  for  part  of  the  loan,  does  not  necessarily  prove  usury,  but 
may  be  explained.    Brown  v.  Champlin,  66  N.  Y.  214,  219. 

^*  Marvm  y.  Feeter,  8  Wend.  682.    Unless  it  is  shown  affirmntively  that  the  lender 
did  not  provide  the  money  on  the  day  of  date,  and  hold  it  in  readiness.    Dowdall,  y 
Ijcnox,  2  Edw.  267. 

>»  Catlin  T.  Gunter,  11  N.  Y.  868,  i  a  10  How.  Pr.  816,  rev'g  1  Duer,  268. 
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Evidence  of  usury  in  former  dealings  of  the  parties  is  not 
enough;^  but  a  general  arrangement  for  usurious  accommoda- 
tions, under  which  the  loan  in  question  was  made,  is;'  and  a  series 
of  loans,  each  followed  by  the  voluntary  payment  of  a  usurious 
bonus,  is  competent  on  the  question  of  intent.* 

16.  —  covers  for  U8ury!\ — If  a  contract  is  not  necessarily  usu- 
rious the  burden  is  on  defendant  to  prove  the  guilty  intent,  and 
that  the  contract  was  a  cover  for  usury  and  for  the  loan  of  money 
upon  usury,*  and  that  the  parties  had  "knowledge  of  the  facts  con- 
stituting the  usury .'  On  these  questions  circumstantial  evidence 
is  freely  received.* 

Evidence  of  usage  cannot  be  received  to  justify  a  transaction 
otherwise  usurious.^  Profitableness  of  selling  exchange  cannot 
be  assumed  without  proof;®  but  if  profitableness  is  shown,  evi- 
dence that  buying  exchange  was  exacted  as  a  condition  of  the 
loan,  proves  usury.*  If  the  bank  was  entitled  to  reserve  for  ex- 
change, defendant  must  prove  the  current  rate  of  exchange  in 
order  to  show  the  excess  of  legal  interest.** 

To  sliow  that  commissions  charged  for  advances  in  the  course 
of  business  were  usury,  the  burden  is  on  defendant  to  give 
some  evidence  showing  them  to  be  unusually  high,"  The  court 
cannot  take  judicial  notice  of  the  usual  rate,'  nor  determine  it  by 
reference  to  adjudications  in  reported  cases  between  strangers." 
Where  the  lender  made  a  charge  for  expenses,  the  facts  of  neces- 
sary labor  and  inconvenience,  and  the  state  of  health  affected  there- 
by, and  the  fact  that  the  money  was  previously  safely  invested,  if 
shown  to  have  been  communicated  to  the  borrower  as  the  lender's 
reasons  for  the  charge,  are  competent  in  the  lender's  behalf ;  and 
so  is  the  testimony  of  the  lender  that  the  reservation  was  intended 
as  compensation  tor  trouble  and  expense,  and  not  for  the  loan." 

17.  — act  of  o/gent  or  co-truatee.'] — ^If  the  principal  did  not 
take  usury  nor  know  of  its  being  taken,  evidence  that  his  agent, 
without  sanction  from  him,  exacted  a  bonus  upon  the  pretense 


1  Brinekerlioof  t.  Foote,  Hoffim.  291 ;  Roes  t.  Ackerman,  46  N.  Y.  210 ;  Jackaon 
T.  Smith,  7  Cow.  717. 

*  Keatgen  y.  Parka,  2  Sandf.  60. 

•  Storer  v.  Coe,  2  Bosw.  661. 

*  Matthews  v.  Coe,  70  N.  Y.  239,  242. 

*  Thomas  v.  Murray,  82  N.  Y.  605,  rei^g  84  Barb.  157 ;  Valentine  v.  Conner,  40 
N.  Y.  248. 

•  See  Qaackenboa  y.  Sayer,  62  N.  Y.  844,  affi'g  4  Sapm.  Ct.  (T.  A  C.)  424,  bl  a  2 
Hnn,  167 ;  Knick.  L.  Ina.  Co.  y.  Kelson,  7  Abb.  New  Cas.  170,  affi^  18  Hmi,  821. 

^  Dunham  y.  Gould,  16  Johns.  867,  affi'g,  as  Dunham  y.  Dey,  18  Id.  40;  Bank  of 
Utica  y.  Wager,  2  Cow.  712 ;  Pratt  y.  Adams,  7  Paige,  615. 
^  Murray  y.  Barney,  84  Barb.  88G. 

•  Maryine  y.  Hymers,  12  N.  Y.  223 ;  Internat  Bk.  y.  Bradley,  19  N.  Y.  24ft. 
>o  Wheeler  y.  National  Bank,  96  U.  S.  (6  Otto),  268. 

"  Seymour  y.  Manrin,  11  Barb.  80,  S7. 

"Id. 

"  Thurston  y.  Cornell,  88  N.  Y.  281,  a.  a  7  Transo.  App.  268. 
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tliat  it  was  for  the  principal,  does  not  prove  nsury,^  even  though 
the  borrower  believed  the  a^ent  was  dealing  with  him  as  a  prin« 
cipal.^  The  burden  is  upon  defendant  to  establish  that  the  cred- 
itor was  a  party  to  the  agreement  for  the  bonus,  or  accepted  the 
benefit  of  it.'  If  he  accepted  it,  direct  evidence  that  he  knew 
that  it  came  from  the  borrowerid  not  essential.* 

Where  one  of  several  trustees  is  shown  to  have  exacted  a 
bonus,  the  burden  is  on  defendant  to  show  sanction  by  the  others.' 

Election  to  ratify  usury  will  not  generally  be  presumed  with- 
out evidence.' 

18.  —  i/nc^ftion.'] — ^Where  original  want  of  consideration  and 
usurious  transfer  in  inception  is  aUeged,  the  question  whether  the 
obligation  had  inception  before  its  transfer  depends  on  whether 
the  transferor  could  have  sued  on  it.^  Evidence  that  there  had 
been  no  intent  to  deliver  and  no  delivery  in  fact,  is  enough  on 
this  point.'  One  who  takes  a  note  at  its  inception  at  a  greater 
disconnt  than  the  legal  rate,  must  be  conclusively  presumed  to 
have  intended  to  loan,  as  the  transaction  can  have  no  other  char- 
acter. His  want  of  knowledge  that  the  ndte  takes  its  inception 
in  his  hands,  is  immaterial.' 

19.  —  declarations  and  admissions.'] — Oral  evidence  is  admis- 
sible to  show  that  one  security  was  given  and  accepted  in  pay- 
ment of  or  substitution  for  another,^'  and  for  this  purpose  it  is 
not  essential  to  produce  the  other ,^^  unless  some  question  arises  on 
its  contents.  Declarations  and  admissions  of  the  party  are  admis- 
sible in  favor  of  the  declarant  or  his  principal,  ii  part  of  the  res 
gestw.^  The  rules  as  to  accounts,  memoranda  and  entries  in  the 
course  of  business,  have  been  already  stated.^ 


<  Esieres  y.  Pnrdy,  66  N.  T.  446,  rev'g  6  Hon,  46.    See  conflicting  oases  in  29 
Am.  K.  10,  note. 

•  Lee  y.  ChAdsey,  8  Abb.  Ct.  App.  Dec.  48. 

•  Guardian  Mnt.  L.  Ins.  Co.  y.  Kashaw,  66  N.  Y.  544,  547,  rey'g  8  Ilan,  616. 
^  Earle  y.  Hammond,  2  Abb.  N.  C.  868. 

'  Van  Wyck  y.  Walters,  16  Hun,  209;  Stout  y.  Rider,  12  Hnn,  674. 

•  Braokett  y.  Barney,  28  N.  Y.  888. 

^  Eastman  y.  bhaw,  66  N.  Y.  522,  527. 

•  Id.  629. 

•  Id.  530. 

>»  Gilbert  y.  Ihmoan,  29  K.  J.  L.  (5  Dutch.)  188 ;  Duncan  v.  Gilbert^  Id.  521. 

"Id. 

>*  Ripley  y.  Mason,  Hill  A  D.  Biipp.  66.    Declarations  to  a  stranger  after  the  bar* 

gain  was  concluded,  and  on  tlie  eyening  of  the  same  day,  no  part  of  the  ra  gmtm^ 
mith  y.  Webb,  1  Barb.  280. 
"  P.  819,  Ac,  of  this  yol.    For  instances  of  their  application,  see  Bank  of  Utica  y. 
Hillard,  5  Cow.  163 ;  see,  aluo,  Id.  419 ;  Churchman  y.  Lewis,  84  N.  Y.  444 ;  East 
Riyer  Bank  y.  Hoyt,  82  N.  Y.  119,  rey'g  41  Barb.  441 ;  Bank  of  Monroe  y.  CaWer. 
a  HiU,  681. 
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nL  Inoapaoitt  of  ooNisAoriNa  pabtt. 

20.  Infancy^ — ^Infancy,  to  be  admissible,  must  be  pleaded.' 
It  may  be  proved  in  the  modes  stated  in  Chapter  Y.    A  com* 

Slaint  on  contract  does  not  admit*  a  recovery  for  damages  on  evi* 
ence  of  defendant's  frand  in  falsely  representing  that  he  was  of 
age.'  The  burden  is  on  a  defendant  pleading  infancy  by  a  foreign 
law,  to  allege  and  prove  the  foreign  law;'  but  the  court  may  pre- 
sume that  the  law  of  a  sister  State  is  the  same  as  the  common 
law.* 

21.  — newpromiae:  Admisdona  and  dedaraUon8.'\ — ^A  new 
promise  is  admissible  in  rebuttal,  though  not  alleged.'  Other- 
wise of  a  promise  to  pay  something  else  by  wav  of  compromise.' 
If  the  issue  is  upon  a  new  promise  after  defendant  came  of  age, 
an  express  promise  must  be  established,  unless  the  demand  is  for 
necessaries.^  An  explicit  acknowledgment  may  be  such  as  to 
sustain  a  finding  of  an  express  promise.'  The  ratification  should 
be  a  promise  to  a  party  in  interest  or  his  agent,  or  an  explicit  ad- 
mission of  an  existing  liability  from  which  a  promise  may  be  im- 
plied. It  must  be  equivalent  to  a  new  contract;'  and  it  will  sus- 
tain the  action,  although  the  original  demand  has  been  barred  by 
the  statute.^  In  the  absence  of  evidence  to  the  contrary,  an 
adult,^  making  such  a  promise,  may  be  presumed  to  have  known 
the  law  and  the  facts  necessary  to  establish  his  exemption  from 
legal  liability." 

If  the  demand  is  for  necessaries,"  the  burden  is  on  the  defend- 
ant to  show  that  during  minoritv  he  was  properly  supplied  by 
parent  or  guardian,  if  he  rely  on  that." 

For  the  purpose  of  showing  what  the  original  transaction  was, 


1  Mottle's  Van  Santv.  PL  868.  Contra,  at  common  law.  Wailing  ▼.  TdH  0  Johm. 
141.  Infimoy  at  time  of  salt,  as  ground  of  abatement^  U  not  matter  for  eyidence  at 
the  trial  The  remedy  ia  bj  preliminary  motion.  Treadwell  t.  Bmder,  8  E.  D. 
Smith,  696. 

•  Stndwell  T.  Shapter,  64  N.  Y.  249.  Nor  does  an  allegadon  of  the  lalae  lepre* 
eentatfon  in  the  repl^.    Brown  t.  McCnne,  6  Sandt  224. 

•  Thompson  v.  Ketcham,  8  Johns.  189. 
«  Holmes  v.  Mallett,  1  Morris,  82. 

•  Esselstyn  ▼.  Weeks,  12  N.  Y.  686;  Dosenbory  ▼.  Hoyt,  68  Id.  621. 

•  Bllas  y.  Ferryman,  2  ill.  (I  Scam.)  484. 

^  Gay  ▼.  Halloa,  4  Wend.  408;  MlUard  v.  Hewlett,  19  Wend.  801. 
«  Bank  of  Silver  Creek  ▼.  Browning,  16  Abb.  Pr.  272. 

•  Goodsell  7.  Myers,  8  Wend.  479. 
w  Halsey  v.  Held,  4  Hnn,  777. 

"  When  to  a  plea  of  infancy  plaintiff  replied  and  proyed  a  new  promise;  EH 
that  the  harden  was  on  the  defendant  to  proTe  he  was  still  an  infant,  when  he  msdc 
it.  Bi^elow  y.  Granais,  4  Hill,  206;  Bay  ▼.  Gnnn,  1  Den.  108;  and  sea  Hartley  ▼. 
Wharton,  11  Adol  A  £.  984. 

"  Taft  y.  Serffe&nt,  18  Barb.  820.  Contra,  EwelFs  Caa.  29.  See,  alao,  Bawl^  v. 
Bawley,  17  Moari  Eng.  121,  u.;  Bing  ▼.  Jamison,  2  Mo,  App.  684. 

"  8ee  page  178  of  this  yoL 

>«  Parsons  v  Keys,  43  Tex.  667. 
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the  acts,  declarations,  and  admissions  of  defendant,  though  made 
before  he  came  of  age,  are  competent  against  him.^  Those  of  his 
parent  or  guardian,  aa  to  his  liability,  are  not.' 

22.  Insanity.'] — ^A  denial  of  the  making  or  delivering  of  the 
contract  does  not  admit  evidence  of  defendant's  unsoundness  of 
mind  in  making  and  delivering.*  An  allegation  of  unsoundness, 
coupled  with  a  denial  of  having  authorized  any  person  to  make 
the  contract,  and  of  the  makii^  of  such  a  contract,  only  puts 
sanity  in  issue.*  The  burden  to  establish  insanity  is  on  the  defend- 
ant. The  presumptions  and  modes  of  proof  are  the  same  as  in 
an  action  to  rescind.^ 


>  Haile  ▼.  LiBie,  8  BXH,  149;  Ackerman  ▼.  Rimyoii,  8  Abb.  Pr.  Ill,  8.  o.  1  Hflt 
169. 

*  WhMTt.  By.  g  1208. 

*  Dearmond  y.  Deaitnond,  12  Ind.  456. 

*  Byrd  v.  Nunn,  26  Weekly  R, 

*  See  page  788  of  this  yoL    For  the  mode  of  prorisg  what  are  neeeiiaricc  lea  paga 
MSoftti&ToL  ^* 
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PAYMENT  OR   OTHER  DISCHARGE. 

I.  PATinifT.  I.  PATicsirr— eon^uedL 

1.  Pleading;  and  bnrden  of  prool  25.  I'reflamption  of  payment  from  UpM 

2.  Oral  endeoce;  rtsffetim,  of  time. 
8.  Authority  to  pay. 

4.  Agent's  authority  to  reoeiye.  IL  Accord  and  SAnsrAonox. 

6.  —  presumed  from  agency  in  sale.  26.  Mode  of  proof,  and  effect. 

6.  —  from  possession  of  security^  do. 

7.  Payment  to  assifnior.  IIL  Aooounr  statsd. 

8.  ^  to  executors,  trustees,  do.  27.  Mode  of  proof,  and  effect 

9.  ^  to  sheriff. 

10,  Payment  by  mail.  IV.  OoMPBomsB  atcd  CoxpoeinoM;, 

11,  —'by  oheck  or  draft.  28.  Mude  of  proof,  and  effect. 

12,  —  by  note^  da,  of  debtor  or  third  —  ,_^ 

person.  xtbhdbti, 

18.  _\.y  obllgnttoii  of  joint  debtor,4o.  **•  Kecewity,  lai  mode  of  prooC 

14.  -  by  delivery  of  propwty.  y^  r,„^,^ 

16.  Pttyment  of  collateral  j^.  jiode  of  proof.  «id  effiiet. 

IS*  P.TJ' ™    ♦  •    A.11  »1-  Oral  evi^nce. 

17.  P^  peyment.  In  ML  82.  Impeaching. 

18.  Admissions;    entries   and   memo-  "^          ^ 

randa.  yn,  Sueettship    ahd    MODxnoAnov  of 

19.  Possession  of  instrument;  indorse-  contract. 

ments.  88.  Defendant  a  surety. 

20.  Presumption  of  payment  from  sub*  si.  Modification. 

sequent  transactions. 

21.  Circumstantial  and  oorroboratiye  YITI.  DisoHAaos. 

evidence.  86.  In  bankruptcy. 

22.  Application  by  the  debtor.  86.  —  impeaching. 

23.  —  Dy  the  creditor.  87.  In  insolvency. 

24.  —  by  the  court  88.  Nevr  promise, 

I.  Payment. 

Pleading f  and  harden  of  proof. } — ^Payment  ^  is  not  admissi- 
ble in  evidence  nnless  pleaded.'  A  aefendant  pleading  payment, 
or  tender  and  readiness  to  pay,  has  the  burden  of  proof  ."^   And  if 


1  Even  though  after  the  commencement  of  the  acUon.  Ilawes  ▼•  Woolcock,  SO 
WiB.  213. 

*  GreenL  Ev.  478,  §  616 ;  Baker  t.  Eistler,  18  Ind.  63.  Except,  perhaps,  where  the 
complaint  is  a  mere  general  allegation  of  indebtedness.  Marley  y.  Smith,  4  Eans. 
188.  Even  part  payment  is  not  Admissible  in  mitigation,  unless  pleaded  ( McK^^rinz  v. 
Bull,  16  N.  V.  297),  and  may  not  be  available  though  proved  by  plaintiff  (Beward  v. 
Turrence,  5  Supm.  Ct.  [T.  i  C.I  828),  unless  the  existence  of  some  payment  is  con- 
ceded by  the  complaint  Qnin  ▼.  Lloyd,  41  N.  Y.  849,  rev'g  1  Sweeny,  258. 
But  a  specific  denial  of  a  specifio  allegation  of  non-payment,  may  be  equivalent  to 
an  all^ation  of  payment  Van  Gleaei!  T.  Van  Gieaen,  10  N.  7.  816,  affirg  12  Barb. 
620. 

'  North  Pennsyltania  R.  B.  Co.  T.  Adaitt»  64  Penn.  St  94 ;  Gemon  ▼.  MoOsn, 
88  La.  Ann.  84. 
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the  payments  pleaded  are  Bpecified,  evidence  of  other  payments 
is  not  admiBsible^  without  amendment. 

A  general  allegation  of  payment  admits  evidence  of  payment 
in  cash  or  in  any  other  mode,' and  by  any  agency/  which  in  law 
amounts  to  satisfaction  by  the  transfer  of  an  equivalent ;  but 
not  other  modes  of  avoidance/  such  as  taking  other  security  and 
releasing  it  again,  to  defendant's  prejudice ;'  nor  a  set-off.* 

Under  an  allegation  of  payment  a  guarantor  or  surety  may 
show  any  specific  payment  or  even  an  appropriation  by  the  prin- 
cipal of  property  accepted  in  payment  oy  the  creditor,  but  not  a 
set-off  or  counter-claim  in  favor  of  the  principal,  except  under 
circumstances  appealing  to  the  equitable  consideration  of  the 
court.^ 

2.  OtoH  evidence  /  Bee  ge8t(BJ\ — ^Payment*  in  monejr  may  be 
proved  by  an  eye-witness,  without  producing  or  accounting  for  a 
receipt  passed,*  but  the  receipt  is  then  competent  as  part  of  the 
rea  gesta}^  A  receipt  for  other  property  in  payment,  if  such  as 
to  embody  a  contract,  should  be  produced  or  accounted  for.** 
Delivery  of  money,  without  more,  is  presumed  to  be  in  payment 
of  some  debt.  The  rule  as  to  decmrations  and  admissions  of 
agents  has  been  already  stated.*' 

In  applying  the  rule  of  the  res  gestcs^  declarations  and  entries 
made  at  the  time  and  place  of  paying  and  before  the  transaction 
is  fully  closed  and  other  scenes  intervene — as,  for  instance,  a  re- 
quest for  and  refusal  of  a  receipt  with  the  reason  given,**  are 
competent ;  but  previous  declarations  to  a  third  person,  of  intent 
to  obtain  money  for  the  purpose  of  papng,*^  or  declarations  to  a 
third  person  after  sendiug  money,  of  having  sent  a  certain 


'  Hoddy  ▼.  Osbom,  9  Iowa,  817. 

*Fan]i«nr  (fc  atlsenar  Bank  y.  Sherman,  88  N.  Y.  69,  affi'g  6  Bosw.  181; 
Moorehouse  y.  Northrop,  83  Conn.  880. 

*  Wolcott  y.  8mith,  15  Gray,  687.  Thns  the  fact  of  the  deliyery  of  property  on 
an  agreement  to  eell  and  apply  the  proceeds  to  payment,  Ac.  is  admissible.  Raggles 
y.  Gat  ton,  50  IlL  418.  So  is  an  account  stated  between  plaintiff  and  defendant  and 
payment  of  the  balance,  Rosa  N.  P.  656,  citing  CaUander  y.  Howard,  10  C«  B.  290 ; 
L  J.  19  C.  P.  812. 

«  Walters  y.  Washington  Ins.  Co.  1  Iowa,  404,  409. 
>  Harley  y.  Kirlin,  45  Penn.  St.  49,  68. 

*  Green  y.  Storm,  8  Sand.  Ch.  805. 

^  C<ie  y.  Cassidy,  C  I^A^y*  242,  and  eases  cited. 

*  Even  of  a  judgment  (vidicUr  y.  Cousin,  6  La.  Ann.  489),  or  a  mortgage  (Mauzey 
y.  Bowen,  8  Ind.  198). 

*  Eeene  y.  Meade,  8  Pei  1,  7,  affi'g  Meade  y.  Eeane,  8  Cranch  C.  Ct.  51.  Except, 
perhaps,  in  the  case  of  payments  to  publio  officers  required  by  law  to  giye  receipts, 
tiee  pp.V60,  261  of  this  yol 

w  Van  Keuren  v.  Corkins,  66  N.  T.  77. 
"  See  Townsond  y.  Atwater ;  5  Day,  298. 

>t  Pages  44,  241 .  276  and  480  of  this  yol    Jenks  y.  Burr,  60  ni.  450. 
"  See  pp.  44,  245,  264  of  this  yoL  and  Strange  y.  Donohue,  4  Ind.  827. 
i«  Fifield  y.  Richardson,  84  Vt.  410,  418. 

IS  Crounse  y.  Fitch,  1  Abb.  Qt  App.  Dao.  476,  and  aee  Wilson  y.  Pope,  87  BarU 
S21. 
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amonnV  ^^  T^ot  The  rale  of  the  res  gestm  admits  dedarations 
and  entries  not  brought  to  the  knowledge  of  the  party  against 
whom  they  are  offered,  if  offered,  not  to  show  the  fact  of  pay- 
ment, bnt  the  party's  intention  or  application  of  a  payment,  the 
fact  of  payment  and  mutuality  of  intent  being  otherwise  proved.' 

8.  Authority  to  pay.] — Authority  of  the  person  paying  need 
not  be  proved.* 

4.  Agenfs  authority  to  recevveS] — ^In  respect  to  a  debt,  due  in 
the  ordinary  course  of  business,  evidence  of  payment  made  dur- 
ing business  hours  to  one  found  in  plaintiff's  coxmting-room,  ap- 
parently intrusted  with  the  conduct  of  business  there,  is  sufficient,' 
and  is  ordinarily  conclusive.* 

An  agent's  authority  to  receive,  even  pavments  expressly 
stipulated  to  be  paid  to  the  principal,  may  be  shown  by  evidence 
of  recognition  by  the  principal.^  But  special  authority  in  each 
case  is  not  eviaence  of  general  authority.^  Evidence  of  the 
principal's  admission  that  the  money  was  properly  paid  to  the 
alleged  agent  is  primary  and  sufficient  eviaence  of  the  agent's 
authority .•  Recognition  of  the  payment  by  receiving  the  money 
from  one  assuming  to  be  an  agent  without  authority,  is  not  recog- 
nition of  his  authority  to  give  a  receipt  in  full,  or  an  admission 
that  no  more  was  doe  than  was  paid/®  In  an  action  against  an 
individual,  evidence  that  he  had  a  partner  interested  in  the  con- 
tract sued  on,  lets  in  a  receipt  proven  to  have  been  signed  by 
the  partner  in  the  firm  name.^  l^ayment  to  one  of  several  joint 
creoitors  may  be  proved  if  he  was  the  agent  of  the  others."  Off- 
setting the  debt  against  an  agent's  indebtedness  is  not  payment,^ 
even  though  good  faith  appear.^^ 

6.  — presumed  from  agency  in  saleJ] — An  agent  selling  for 
an  unknown  principal  is  presumed  to  have  authority  to  receive 
payment  of  the  price." 


i  Yomiff  ▼.  Commonwealth,  28  Penn.  Si.  601,  604. 

*  This  I  deem  the  sound  rale,  though  some  aathoritles  eeem  advene.  See  pp. 
246,  n.  4,  and  264,  n.  2,  of  this  vol 

s  Saoford  ▼.  McLean,  8  Paige,  llY;  and  see  Tacey  t.  Irwin,  18  Wall  642, 661 :  9 
Id.  826 ;  Gernon  r.  McCan.  28  La.  Ann.  84.  Otherwise,  if  he  did  not  pay  in  sataabc- 
tion,  or  the  payment  was  revoked.    Rose.  N.  P.  668,  669. 

*  For  other  rules  as  to  eyidence  of  authority  to  receive  payment^  see  ptffea  241, 
262,  276,  279,  480,  <frc.  of  this  yoL 

*  Barrett  y.  Deere,  M.  d  M.  200,  Ld.  TnrrzBDnr,  C.  J. 

*  Barrett  v.  Deere  (above);  Rose.  N.  P.  667. 

*  Bronson's  Ezr.  y.  Chappell,  12  Wall  681,  688. 
>  Smith  V.  Eidd,  68  N.  T.  180, 188. 

*  Doyle  y.  8t  James  Church,  7  Wend,  178.  % 
i«  Sewanee  Mining  Co.  y.  Best,  8  Head  (Tenn.),  701. 

"  Shepard  y.  Ward,  8  Wend.  642. 

"  Wright  V.  Ware,  68  Geo.  160;  and  see  pp.  188,  dko.  ot  this  yoL  and  as  to  pari* 
ners»  218-22»  and  Homer  y.  Wood,  11  Cush.  62. 

»  Henry  v.  Marvin,  8  £.  D.  Smith  71 ;  Pearson  ▼•  Soott^  88  L.  T.  B.  K.  S.  74t. 
M  Underwood  v.  NichoUs,  17  0.  B.  289. 
>*  Henry  v.  Marvin  (above). 
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One  selling  for  a  known  principal  ib  not  presumed,  from  that 
fact  alone,  to  nave  authority  to  receive  payment  ^  unless  he  is 
permitted  and  able  to  deliver  the  thing  sold,  in  which  case  his 
authority  must  be  presumed,  in  the  absence  of  evidence  to  the 
contrary.'  Such  author! tv  cannot  be  presumed  for  the  purpose 
of  a  payment  before  due.*  A  local  usage,  allowing  mere  sellmff 
brokers  to  receive  payment,  is  not  admissible  for  the  purpose  ot 
showing  authority  m  the  broker  to  receive  such  payment.^ 

6.  — from  possession  of  security  ^  dkc,"] — Possession  of  a  nego- 
tiable security  drawn  or  mdorsed  so  as  to  be  in  effect  payable  to 
bearer  is  presumptive  evidence  of  authority  to  receive  payment. 
Mere  possession  of  a  negotiable  security  so  expressed  or  in- 
dorsed as  to  be  payable  to  another  than  the  possessor,'  or  of  a  non- 
negotiable  security,  such  as  a  bond  and  mortgage,*  is  not  alone 
Bumcient  to  authorize  an  inference  of  authority.  Possession, 
together  with  the  fact  that  the  one  in  possession  originally  took 
the  security  for  the  owner,  or  negotiated  and  made  the  loan  for 
which  the  security  was  taken,  and  was  thereafter  intrusted  bv 
the  owner  with  its  possession,  is  sufficient.^  In  sucli  cases  it  is 
incumbent  upon  the  debtor  who  makes  payments  to  the  agent,  to 
show  that  the  securities  were  in  his  possession  on  each  occasion 
when  the  payments  relied  on  were  made.* 

The  presumption  of  authoritv  terminates  upon  the  principal's 
death.*  Without  the  custody  oi  the  obligation,  neither  the  fact 
that  the  assumed  agent  was  the  one  through  whom  the  loan  was 
made  or  the  security  taken,  nor  the  fact  that  he  had  usuallv  been 
employed  in  the  receipt  of  money  for  the  creditor,  is  su&cient 
evidence  of  authority.^  Possession,  with  authority  to  receive  in- 
terest, does  not  imply  authority  to  receive  principal.^  Authority 
to  receive  payment  does  not  authorize  the  agent  to  receive  it  be- 
fore it  is  aue.^  Authority  to  examine  title  does  not  imply  au- 
thority to  receive  money  to  pay  off  liens."  Authority  to  foreclose 
does  not  imply  authority  to  receive  part  payment  nor  to  receive 
and  collect  notes  on  time.^^ 


>  Hi^ns  Y.  Moore,  84  N.  Y.  417,  wy'g  6  Boiw.  844. 
«  Whiton  V.  Spriog,  74  N.  Y.  169. 

>  Id.     Contra,  Rose.  N.  P.  657. 

«  HigeriDfl  V.  Moore  (aboye) ;  Pearson  t.  Scott,  88  L.  T.  R.  N.  8.  747. 

•  Doubleday  y.  Kreas,  60  N.  Y.  410,  reVg  60  Barb.  181.     CotUra^  see  %  Gree&L 
Et.  (18th  ed.)5a. 

•  Id;  Smith  v.  Kidd,  68  N.  Y.  180,  187. 
'  Donblediiy  ▼.  Kress  (above). 

•  Smith  T.  kidd,  68  N.  Y.  180,  187. 

•  Megary  y.  Fantis,  5  Sandt  876. 
"  id.  189 ;  Rose.  N.  P.  667. 

"  Doableday  y.  Kress,  60  N.  Y.  410,  reVg  60  Barb.  181. 
"  Smith  V.  Kidd,  68  N.  Y.  180.  141. 
^*  Josephtbal  y.  Heyman,  2  Abb.  N.  C.  22. 

>*  Heyman  y.  BeriDger,  1  Abb.  N.  C.  816.    According  to  some  anthoritles  the 
Implied  powera  of  an  attorney  for  a  non-resident  and  absent  creditor,  are  mora  ox- 
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7.  Payment  to  aseignar."] — If  an  asBigninent  of  a  mortgage 
remaiii  unrecorded,  a  payment  on  account  meanwhile  to  tne 
assignor  may  be  proved ;  and  the  fact  that  the  payment  was  in 
advance,  or  that  the  debtor  did  not  call  for  production  of  the 
securities,  is  not  evidence  of  bad  faith.^  In  case  of  a  final  satis- 
faction, the  omission  to  call  for  the  securities  is  a  suspicious  cir- 
cumstance which  requires  evidence  that  the  payment  was  made 
under  misrepresentation,  or  other  evidence  of  good  faith.' 

8.  —  to  executors^  trustees^  dkcJ] — ^Evidence  of  a  payment  to 
one  of  several  co-executors  or  co-administrators,  and  a  release, 
receipt,  satisfaction  piece  or  the  like  executed  by  one,  are  com- 
petent against  the  estate.*    Otherwise  of  co-trustees.^ 

In  case  of  payment  to  an  executor,  administrator  or  other 
trustee,  evidence  that  it  was  made  actually  and  in  good  faith,  and 
that  the  trustee  was  authorized  to  receive  it,  is  sufficient  without 
evidence  as  to  the  application  of  the  moneys.*  In  case  of  pay- 
ment on  a  written  security,  it  is  not  necessary  to  show  that  the 
trustee  indorsed  the  payment  on  the  bond,  or  paid  the  money 
to  the  cestui  que  trust.^ 

9.  — to  sheriff.'] — A  debtor  who  has  paid  the  debt  to  the 
sheriff,  upon  an  execution  against  his  creditor,  cannot,  when  the 
creditor  sues  him,  prove  the  payment  merelv  by  the  sherrfiPs  re- 
ceipt and  the  execution.  He  must  prove  the  judgment  by  the 
record ;  the  transcript  from  the  office  of  the  clerk  of  a  county  in 
which  the  judgment-roll  was  not  filed,  is  not  sufficient*  The 
mere  issue  and  delivery  of  an  execution,  is  noi^  prima  facie,  evi- 
dence of  the  payment  of  the  judgment  on  which  it  is  issued.^  A 
levy  on  land  raises  no  presumption  of  satisfaction  of  the  judg- 
ment. A  levy  on  chattels,  is  presumptive  evidence  of  satisfac- 
tion only  when  the  execution  has  been  so  used  as  to  change  the 
title  of  the  goods,  or  in  some  way  to  deprive  the  debtor  of  his 
property.*  Tfte  seizure  by  the  sheriff,  upon  attachment,  of  goods 
sufficient  to  pay  the  judgment  is  not,  alone,  presumed  to  be  satis- 
faction. The  burden  is  on  the  debtor  to  show  the  application  of 
the  goods  to  the  judgment.^ 


tensive  than  tboao  implied  in  other  canes.    See  Glass  v.  Thoropeon,  9  B.  Monr.  (Ey.) 
236;  Hopkinfl  V.  Willard,  14  Vt.  474;  Kimball  v.  Perry,  15  Id.  414;  Heyman  v. 
Beriiu^er,  1  Abb.  N.  C.  816,  816,  note. 
>  Van  Kenren  v.  Corkins,  66  N.  Y.  Y'Jr. 

•  Brown  y.  Blydenburgh,  1  N.  Y.  141,  and  see  Purdy  t.  Huntinsrton,  42  Id.  884; 
Footer  t.  Beals^  21  Id.  247 ;  Kello^  y.  Smith,  26  Id.  18,  and  page  11  of  this  yoL 

»  8  Abb.  N.  Y.  Dig.  new  cd.  846. 

•  As  topayments  to  and  receipts  by  other  tnistees,  see  pp.  235,  817  of  this  toI 

»  1  N.  Y;  R.  S.  730  (2  Id.  6th  ed.  1, 110),  §  66 ;  ChampUn  y.  Haight,  10  Paige,  274. 

•  Hadley  y.  Chapin,  1 1  Paige,  246. 

'  Handly  v,  Greene,  15  Bnrb.  601.  Compare  Code  Pro.  ^  298.  As  to  payment 
on  attachment  at  suit  of  a  third  person,  compare  Ross  y.  Pitts,  89  Ala.  N.  tiw  60<^ 
and  Flanagan  y.  Mechanics'  Bank.  64  Penn.  St.  898. 

•  Runyan  y.  Weir,  8  N.  J.  L.  (8  Hals.)  286. 

•  United  States  y.  Dashiel.  8  WnIL  688,  and  cms,  cit 
»•  Maxwell  y.  Stewart,  22  Wall  77.         ^ 
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10.  Payment  hf  maUJ] — ^The  burden  of  proof  of  payment  of 
a  debt,  is  not  gnstained  by  proof  that  a  letter,  even  thongh  reg- 
istered,^ containing  the  requisite  amonnt,  directed  to  the  creditor, 
^as  duly  deposited  in  the  post  office.^  The  debtor  must  also 
either  show  that  the  creditor  authorized  this  mode  of  remittance, 
by  express  assent  or  direction,  or  a  usage  and  course  of  dealing 
from  which  puch  assent  or  direction  may  be  fairly  inferred — ^in 
which  case  due  mailing  is  conclusive* — or  he  must  give  evidence 
of  circumstances  tenaing  to  show  receipt  by  the  creditor,  in 
which  case  the  question  may  go  to  the  jui*y.^  Evidence  that  in  a 
previous  instance  money  was  sent  by  mail  without  objection,  is 
not  enough  to  show  authority,  nor  is  a  mere  letter  by  mail  re- 
questing a  remittance.*  The  post  master's  entries  are  competent 
as  tendmg  to  show  the  receipt  of  a  registered  letter,^  but  are  not 
conclusive,'  even  as  to  date.® 

11.  —  hy  check  or  draff] — A  check  or  draft  drawn  by  defend- 
ant,'  payable  to  the  order  of  the  plaintiff,  and  shown  to  have  been 
paid  by  the  bank  or  drawee  to  the  plaintiff ;  or  indorsed  bv  him 
and  shown  to  have  been  naid,  without  other  evidence  that  it  was 
paid  to  him  ;  is  presumptive  evidence  of  payment  of  the  amount 
by  defendant  to  plaintiff,  without  evid!ence  that  plaintiff  re- 
ceived the  paper  from  defendant.^®  If  the  paper  was  payable 
to  bearer,  it  must  be  shown  that  it  was  delivered  to  plaintiff, 
or  that  he  received  the  money  or  value  on  it.**  Payment  of 
money  being  thus  shown,  it  is  presumed  to  have  been  in  satis- 
faction of  an  existing  debt  ;^  and  in  the  absence  of  other  proof 
may  be  presumed  to  apply  to  a  debt  of  the  same  amount,  in 
Buit.*» 

Mere  delivery  of  a  check,**  does  not  operate  as  payment  of  a 
previous  debt,  and  a  receipt  given  on  such  delivery,  acknowledg- 


>  First  Nat.  Bank  of  Bellefonte  y.  McManigle,  69  Penn.  St  156.  b.  o.  8  Am.  B. 
286. 

•  Gnroey  t.  Howe,  9  Gray,  404,  407 ;  Crane  v.  Pratt^  12  Gray  (Mass.),  S48. 

•  Gurney  T.  Howe  (abovej. 

^  First  fiat.  Bank  of  Bellefonte  t.  McManigle,  69  Penn.  Bt  156,  a.  o.  8  Am.  R. 
286;  Waydell  V.  Velie,  1  Bradf.  271 

•  Bnrr  y.  Sickles,  17  Ark.  428;  Morton  y.  Morris,  81  Geo.  878.  Bat  see  Town- 
send  V.  Henry,  9  Rich.  (S.  C.)  818. 

•  Gurney  y.  Howe  (aooye). 

^  l>nnlop  y.  Munroe,  7  Cranch,  242,  270,  affi'g  1  Cranch  0.  Ct.  586. 

•  Gurney  y.  Howe  (above). 

'  So  of  a  check  made  by  his  wife  and  indorsed  by  him.  Murphy  y.  Brick,  83 
Penn.  St.  286. 

><^  Mountford  y.  Harper,  16  U.  A  W.  826 ;  Egg  y.  Bamett,  8  Esp.  196.  Conira, 
Bnnting  y.  Allen,  18  N.  J.  L.  299,  unsound  because  payment  without  more  is  pre- 
sumed to  be  in  satisfaction  of  debt 

"  Lowe  y.  McClery,  8  Cranch  C.  Ct.  254 ;  p.  246  of  this  yoL 

"  Masser  y.  Bowen,  29  Penn.  St.  128. 

»  Murphy  y.  Brick,  88  Id.  286. 
.    '*  Unless  drawn  upon  the  creditors  themselyes.    Pratt  y.  Foote,  9  K.  Y.468; 
Comml  Bk.  of  Penna.  y.  Union  Bk.  of  N.  Y.  11  N.  Y.  208. 
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ing  the  receipt  of  money,  if  ffive^  by  mere  agents  for  collection, 
adds  nothing  to  the  effect  of  eiich  deliyery,  and  is  open  to  parol 
evidence  as  to  its  real  import.^  If  defendant  relies  upon  laches  of 
his  creditor  in  demanding  payment  or  giving  notice  of  dishonor  of 
a  check  given  by  the  debtor  in  payment,  the  burden  of  proof  is 
on  the  defendant  to  show  snch  laches.'  In  the  absence  of  express 
agreement,  a  check  though  drawn  by  the  debtor  in  lieu  of  money 
at  the  request  of  the  creditor  and  delivered  in  exchange  for  a  re- 
ceipt of  payment,  does  not  amount  to  payment,  unless  the  ch^ck 
is  actually  paid  or  clearly  would  have  been  paid  if  duly  presented. 
If  remaining  unpaid  it  is  not  enough  for  the  debtor  to  show  that 
it  might  probably  have  been  collected.*  If  the  draft  or  check  of 
the  debtor,  drawn  on  a  third  person,  is  expressly  received  in  full 
payment,  the  burden  is  on  the  plaintifE  to  show  diligence  in  ob- 
taining payment,  and  if  not  paid,  notice  of  non-payment ;  or  he 
must  excuse  the  non-presentment  and  produce  the  bill  on  the  trial 
to  be  cancelled.* 

Other  rules  as  to  proving  payment  of  negotiable  paper,'  or  by 
the  delivery  and  acceptance  of  negotiable  paper,^  have  been  al- 
ready stated. 

12.  —  hy  note^  dkc.^  of  debtor^  or  third  person,'] — ^Defendant, 
in  proving  the  debt  to  have  been  paid  by  the  transfer  of  securi- 
ties need  not  produce  the  securities,''  unless  he  desires  to  show 
their  contents  or  tenor. 

Negotiable  paper  of  the  debtor,*  or  of  his  agent,*  or  of  either  of 
several  joint-debtors,^  or  the  negotiable  paper  of  any  other  person," 
or  a  draft  or  order  of  the  debtor  on  a  third  person,^*  taken  for  an 
antecedent  debt,^  is  presumed  not  to  have  been  accepted  in  pay- 
ment, but  only  as  conditional  payment,  suspending  the  right  of 
action. 

The  burden  is  on  defendant  to  show  that  it  was  given  and  re- 


>  Bradford  t.  Fox,  88  N.  Y.  289.  reVg  16  Abb.  Pr.  61,  b.  c.  a9  BarK  203;  a.  f. 
Taylor  y.  Wilson,  11  Mete.  (Mass.)  44. 
•Id. 

*  Syracuse,  Ac  R.  R.  Co.  v.  Collins,  1  Abb.  New  Cas.  47. 

*  Dayton  v,  lYnll,  28  Wend.  846. 
•Page  446  of  this  ToL 

*  Page  831  of  this  vol. 

">  Daniel  y.  Johnson,  29  Geo.  207:  Morrison  v.  Myora,  11  Iowa,  688. 

*  The  Kimball,  8  Wall.  87.  Acceptance  of  the  debtor^s  non-negotiable  promise  does 
not  even  suspend  the  remedy  unless  it  is  founded  upon  a  new  condderation.  Qdler 
y.  Seixas,  4  Abb.  Pr.  108. 

»  P.  881,  note  11. 

><»  Nijrhtincrale  v.  Chafee,  11  K.  I.  609,  s.  o.  23  Am.  R.  681. 

"  Vail  y.  Foster,  4  N.  Y.  812. 

"  Haines  y.  Pearce,  41  Md.  221,  281. 

"  Gibson  y.  Tobey,  46  N.  Y.  687.  For  the  rule  as  to  presumption  on  taking  note 
of  a  debtor  for  price  of  goods  sold,  see  p.  831.  In  those  jurisdictions  where  the  pre- 
sumption IS  the  other  way,  the  presumption  is  not  conclusiye,  and  may  be  repelled 
by  the  circumstances  of  the  transaction,  cyen  without  eztrinsio  eyidence.  8  WuL  87, 
46,  citing  Butts  y.  Dean,  2  Meta  (Mass.)  76. 
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eeived  as  payment,^  thongh  it  is  otherwise  of  an  obligation  of  a 
third  person  transferred  at  the  time  of  the  creation  of  the  debt.* 
Even  when  an  express  agreement  is  proved,  if  the  paper  be  that 
of  the  debtor,  it  does  not  merge  or  extinguish  the  demand.'  Ac- 
ceptance of  the  negotiable  promise  of  a  third  person,^  or  of  the 
debtor  and  a  third  person  jomtlj^  on  an  agreement  that  it  is  to 
be  satisfaction,  extinguishes  the  original  debt.*  On  the  question 
whether  a  security  transferred  was  accepted  as  absolute  payment 
or  only  as  a  secunty,  the  value  of  the  security  compared  with  the 
debt  is  relevant.' 

Securities  shown  to  have  been  received  in  either  way  must  be 
produced,  or  accounted  for  by  plaintift*,  in  order  to  enable  him  to 
recover.  The  presumption  is  that  they  were  duly  paid,  or  would 
have  been  by  use  of  due  diligence.^  In  case  of  the  note  of  the 
debtor,  or  such  of  several  notes  as  remain  unpaid,*  it  is  enough  to 
produce  them  at  the  trial  for  cancellation.^  Where  negotiable 
paper  does  not  amount  to  pajment  within  these  rules,  it  may  be 
shown  to  be  at  least  conditional  payment,  by  evidence  that  the 
creditor  transferred  it  and  that  it  is  outstandmg  in  the  hands  of 
others." 

Bank  notes  or  other  negotiable  paper  although  paid  in  good 
faith,  supposing  them  to  be  genuine,"  or  supposing  the  maker  to 
have  been  solvent,  may  be  shown  to  have  been  worthless  or  un- 
current,  if  the  receiver  was  ignorant  of  the  fact  at  the  time  of 
taking  them,^  and  has  not  been  guilty  of  laches  in  returning 
them.^*  The  creditor  cannot  avoid  the  effect  of  payment  by  new 
security,  by  evidence  that  the  security  was  illegal  by  reason  of 
usury  taken  by  him,  although  he  might  take  advantage  of  usury 
proved  by  the  debtor.^ 

• 

1  Ni^htiDgale  ▼.  Chafee,  11  R.  I.  609,  8.  o.  28  Am.  R.  681 ;   Noel  v.  Marray,  18 
N.  Y.  167;  Smith  y.  Applegate,  1  Daly,  91 ;  Crane  v.  McDonald,  45  Barb.  854. 

*  Youngs  T.  Stahelin,  84  N.  Y.  268. 

*  Cole  y.  Sackett,  1  HiU,  516;  1648,  Waydell  r.  Lner,  6  Id.  448;  and  see  Hin  t. 
Beebe,  18  N.  Y.  666. 

*  Booth  ▼.  Smith,  8  Wend.  66;  Kellogyp  y.  Richards,  14  Wend.  116. 
»  N.  Y.  State  Bank  y.  Fletcher,  5  Wend.  86. 

'  But  evidence  of  cancelins^  the  new  security.  Is  competent  to  show  reyiyor  of  the 
original  debt     Westcott  y.  Keeler,  4  Bosw.  564. 
°  Wnllis  y.  Randall.  16  Hun.  88. 

*  Dayton  y.  Trull.  28  Wend.  845. 

*  Lyman  y.  Bank  of  United  States,  12  How.  IT.  8.  225,  affi'g  1  Blatchf.  297;  20 
Vt  666. 

i<^  Armstrong  y.  rushney,48  Barb.  840;  Central  City  Bank  y.  Dana)  82  Barb.  296; 
Armstrong  y.  Tuffts,  6  Barb.  432;  Johnston  y.  Jones,  4  Barb.  869.  Otherwise, 
where  a  transferee  has  recovered  judgment  on  the  note.  Teaz  v.  Chrystie,  2  £.  D. 
Smith,  621,  s.  o.  2  Abb.  Pr.  109.  Whether,  in  case  of  a  note  of  a  third  person,  it  ia 
necessary  to  prove  an  offer  to  return  made  before  action,  compare  with  these  casesy 
Hoopes  y.  Strasbui^r,  87  Md.  890,  s.  c.  11  Am.  R.  538. 

11  See  Baltle  v.  (S>lt,  26  N.  Y.  404, 406,  and  cas.  cit 

"  Markle  v.  Hatfield,  2  Johns.  455. 

»  Ontario  Bank  y.  Lightbody,  18  Wend.  101. 

"  Kenny  y.  First  Nat.  Bk.  of  Albany,  60  Barb.  112. 

"  La  Farge  y.  Herter,  9  N.  Y.  241. 
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13.  —  hy  obligation  ofjoi/rU  debtor^  c£r^.^— The  mdiyidiial  note 
of  one  of  two  ;joint  debtors  or  partners  will  not  operate  as  pay- 
ment of  the  joint  debt,  unless  expressly  received  as  such.^  Evi- 
dence that  it  was  receipted  for  as  cash,'  or  that  it  was  accompa- 
nied by  a  sealed  security,'  or  that  judgment  was  subsequently 
recovered  on  it,^  is  not  enough.  Evidence  that  a  security 
given  by  one  partner  or  joint  debtor,  was  expressly  accepted  as 
payment,  is  competent  to  show  exoneration  oi  the  others." 

'  14.  —  hy  delivery  €f  prwerty.'] — The  delivery  of  property, 
other  than  money,  by  the  debtor  to  the  creditor,  is  not  presumed 
as  payment  rather  than  as  security.' 

15.  Payment  of  collateral.'] — Payment  of  a  collateral  is  pre- 
sunaptive  evidence  of  a  payment  on  the  principal.' 

Payment  of  the  principal  security  is  presumptive  evidence  of 
the  release  of  the  collateral,  unless  equity  requires  its  snrvivaL' 

Evidence  that  plaintiff  transferred  collaterals  held  by  hitn, 
without  evidence  ox  the  terms  of  transfer,  raises  a  legal  presump- 
tion in  the  debtor's  favor  that  he  transferred  them  absolutely  and 
without  recourse,  and  received  the  full  amount  due  on  their  face, 
or  elected  to  take  them  at  that  sum  in  satisfaction.' 

16.  JSeceipts,"] — If  the  contents  or  mode  of  signature  of  a  re- 
ceipt are  to  be  proved,  it  must  be  produced  or  accounted  for,  so 
as  to  let  in  secondary  evidence.^  A  receipt  remaining  in  the  cred- 
itor's possession  (if  separate  from  the  instrument)  is  not,  without 
explanation,  evidence  that  the  payment  acknowledged  in  it  was 
made.^  The  suppression  of  some  of  a  series  of  receipts  admitted 
to  be  in  possession  of  the  party  who  produces  the  others,  is  evi- 
dence that  the  receipts  withnela  afford  inferences  unfavorable  to 
that  party  who  withnolds  them.^    !N^either  a  simple  unsealed  re- 


>  aaflin  T.  Ostrom.  64  N.  Y.  681 ;  King  t.  Lowry,  20  Barb.  632.  Even  tbongfi 
the  note  was  that  of  the  coutinuing  parties  givea  on  the  retiring  of  the  defendant^ 
"who  relies  on  it  as  payment.  Nij^btin^le  y.  Chafee,  11  R.  I.  609,  s.  o.  23  Am.  K. 
681.  Evidence  that  it  was  taken  in  payment  with  knowledge  of  an  agreement  b«*> 
tween  the  partners  that  tbe  maker  aasomed  tbe  debt,  discharges  the  others^  liil- 
lerd  V.  Thorn,  16  Abb.  Pr.  N.  S.  871.  s.  c  JJ6  N.  Y.  402. 

•  Muldon  V.  Whitlock,  1  Cow.  290,  806;  Vernam  v.  Harris,  1  Hun,  451,  a.  o.  S 
Snpm.  Ct.  ^T.  AC.)  483.  Contra,  Palmer  v.  Priest,  1  Sprague,  612.  A  higher  seca- 
rity  taken  from  one  partner  individually,  is  presumed  taken  as  collateral.  ]Kicholson 
▼.  Leavitt,  4  Sandf.  262.    Compare  Hoskinson  v.  Elliot,  62  Penn.  St.  893. 

<  Rose.  N.  P.  890,  cit.  Ansell  v.  Baker,  16  Q.  B.  20. 

•  Claflin  V.  Ostrom  (above).    Compare  paragraph. 
•     *  Macklin  v.  Cmtchen,  6  Bush,  401. 

•  Perit  V.  Pittfield,  6  Rawle,  166,  and  see  Dudgeon  v.  Hasgari,  17  Mich.  278. 
V  Prouty  V.  Eaton,  41  Barb.  409 ;  Huat  v.  Nevers,  16  PldE.  600,  604. 

•  McGiven  v.  Wheelock,  1  Barb.  22. 

•  Hawks  V.  Hinchcliff,  17  Barb.  492. 

10  Romayne  v.  Duane,  8  Wash.  C.  Ct  246. 

"  Nelson  v.  Boland,  87  Mo.  482. 

>*  James  v.  Biou,  2  Sim  A  Stu.  600, 607.  Or,  perhaps  more  strictly,  should  be  sail 
to  support  the  most  unfavorable  construction  that  other  evidence,  actually  addnoec^ 
will  properly  bear. 
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oeipt,^  even  though  official,^  nor  the  usual  receipt  for  payment  of 
purchase  money  contained  in  a  sealed  conveyance,*  is  conclusive 
evidence  of  the  payment  acknowledged  in  it.  And  it  may  be  im^^ 
peached  or  avoided,  although  plaintiff  has  not  alleged  the  facts  he 
offers  in  evidence  for  the  purpose.*  Where  a  contract  is  embo- 
died with  the  receipt,  in  one  paper,  the  part  constituting  the  re- 
ceipt is  open  to  ezpianation.' 

The  language  or  the  instrument,  so  far  as  it  relates  to  the  fact  of 
delivery,  the  thing  delivered,*  and  the  question  whether  the  words 
**  received  payment,"  or  their  equivalent,  represented  an  agree- 
ment to  accept  in  satisfaction,  may  be  contradicted  or  variea  by 
paroL  But  the  contradiction  to  which  a  receipt  is  subject  is  of 
some  fact  which  is  stated  in  it.* 

Words  in  the  receipt  stating  that  the  pavment,  or  a  security 
transferred,  was  received  "  as  a  compromise"  •  or  "  without  re- 
course,"^* constitute  a  contract  within  the  rule  excluding  oral  evi- 
dence to  vary  the  terms  of  the  instrument ;  and  to  avoid  the 
effect  of  a  receipt  of  money  in  full  of  an  unliquidated  claim,  oral 
evidence  is  not  admissible  to  show  that  it  was  given  upon  a  con- 
dition not  expressed  in  it.^ 

He  who  seeks  to  "recover,  notwithstanding  his  receipt,  must 
prove  his  case  clearly  and  show  how  he  came  to  give  such  a  re- 
ceipt.^ 

But  a  receipt,  unexplained  or  uncontradicted,  is  conclusive.^ 
A  letter  which  accompanied  the  receipt  is,  if  relevant,  competent 
as  part  of  the  res  gestmy 

17.  Part  paymenty  in  full.'] — Part  payment  accepted  in  full, 
may  be  proved  as  a  bar,  either  by  a  sealed  release;*^ or  on  proof 
that  it  was  made  by  way  of  compromise,  and  accepted  on  release 
of  the  balance  ;^*  or,  if  the  claim  paid  arose  on  a  written  obU- 

>  Battle  y.  Rochester  aty  Bank,  8  N.  Y.  88 ;   Wadsworth  y.  AUoott,  6  N.  T.  64. 

*  Johnson  y.  United  States,  5  Mas.  425. 

*  Brown  y.  Cabalin,  8  Oreg.  46,  and  sen  pp.  697,  608  of  this  yoL 

*  Van  Nest  y.  Talmapfe,  17  Abb.  (N.  Y.)  Pr.  99.  105, 

*  Smith  ▼.  Holland.  61  N.  Y.  686. 

*  Tobey  y.  Barber,  6  John«.  68. 

'  BnsweU  y.  Pioneer,  87  N.  Y.  812,  s.  o.  4  Abb.  Pr.  N.  8.  244,  85  How.  Pr.  447; 
Richard  v.  Wellington,  66  N.  Y.  808.  Otherwise  where  the  note  was  stated  to  be 
received  in  "fall  pavment."  Howard  y.  Norton,  66  Barb.  161.  A  receipt  for  a  note 
with  a  stipalstion  that,  if  dlsconnted,  a  certain  snm  is  to  be  applied  to  a  specific  in- 
debtedness, held  not  capable  of  beings  yaried  as  to  the  stipulation  by  parol.  Staple- 
ton  y.  King,  83  Iowa,  28.  8.0.  11  Am.  R.  109,  and  eas.  cit. 

*  Green  y.  Rochester,  d^c  Co.  1  Snpm.  Ct  (T.  A  C.)  6. 

*  Kellogg  y.  Richards.  14  Wend.  116.  Nsuov.  J 
i<  Graves  y.  Friend,  6  Sandf.  668. 

"  Coon  y.  Knap,  8  N.  Y.  402. 

»  Chapman  y.  Railroad  Co.  7  Phil.  (Penn.)  204. 

'*  Lambert  y.  Seely,  17  How.  Pr.  482.  For  the  rale  as  to  explaining  alterations, 
see  pp.  406,  696  of  this  volume,  applied  to  a  receipt  in  Prlntap  y.  Mitchell,  17  Geo. 
658,    Compare  Thrasher  y.  Anderson,  46  Geo.  639. 

>^  Foster  v.  Newbrongh.  66  Barb.  645,  reVd  in  68  N.  Y.  481.  for  lack  of  foondft' 
tion  for  secondary  evidence. 

>*  See  pariigraphs  80-2. 

>*  Blair  y.  Wait^  69  N.  Y.  113,  affi'g  6  Hnn.  477.    "Wliere  a  claim  for  an  nnr 
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gation,  bj  evidence  that  the  obligation  was  Buirendered  to  be 
canceled,  on  payment  of  the  part  with  an  agreement  to  accept  it 
in  full> 

In  other  cases,  payment  and  acceptance  of  a  snm  of  money  (as 
distinguished  from  merchandise  or  other  property  in  gross),  less 
than  a  liquidated  debt,  is  only  payment  pro  tanto,  Payment  of 
a  less  sum,  or  a  promise  to  pay  it,  though  reinforced  by  additional 
security  of  the  debtor's  own  means,  is  not  satisfaction;  but  an  ac- 
ceptance of  an  obligation  or  collateral  security  of  a  third  person 
on  his  property,  is.* 

A  receipt  for  payment  in  full  may  be  rebutted,*  except  so  far 
as  it  is  conclusive  under  the  preceding  rules.  Evidence  of  decla- 
rations of  the  creditor,  made  at  the  time  of  the  payment,  to  the 
effect  that  more  was  due  him,  is  competent  in  his  own  f avor.^ 

A  receipt  expressed  to  be  in  full  of  all  accounts,  will  sus- 
tain a  finding  of  a  settlement  of  accounts  on  both  sides.* 

A  receipt  in  full  of  all  demands  a^nst  one  person  is  not, 
alone,  evidence  of  payment  of  a  joint  demand  against  him  and 
another.* 

18.  Admissions  f  Mitries  and  memoranda.'] — ^Evidence  of  an 
admission  by  the  creditor,  or  by  his  agent,  made  within  the  scope 
of  his  authority,'  that  he  had  received  payment,*  is  competent;  but 
is  not  conclusive,*  unless  acted  on  so  as  to  raise  an  estoppeL  An 
admission  of  payment  in  full,  is  competent,  although  the  specific 


certain  amount  is  made,  and  tbe  anditing  officers  of  the  s^ovemmeDt  state  it  at  a  re- 
duced Bum^the  creditor's  acceptance  of  a  draft  for  the  amount  and  coUection  of  it  without 
objection,  is  an  acceptance  in  foil  satisfaction  of  the  claim.  Baird  t.  United  States, 
96  U .  S.  (6  OttoV  480.  Where,  on  a  loss  of  several  things  insure  J,  the  value  of  one,  as 
to  which  there  is  no  dispute,  is  paid  on  condition  that  the  insured  waives  his  claim 
as  to  the  others,  this  is  no  consideration,  and  without  a  technical  release  such  other 
claims  are  not  discharged.    Redfield  t.  Holland  Purchase  Ins.  Co.  66  N.  Y.  854. 

1  Ellsworth  Y.  Fogg  A  Harvey,  85  Vt.  855 ;  Draper  t.  Hilt,  48  Vt.  439,  a.  c.  6 
Am.  B.  292;  McKenty  t.  Universal  Life  Ins.  Co.  8  Dill.  C.  Ct  448.  To  establish 
the  settlement  of  a  large  and  unquestionable  claim,  by  payment  of  a  small  sum,  the 
evidence  should  be  clear  and  satii^ctory.  Home  Ins.  Co.  ▼.  Western  Transp.  Co.  61 
N.  Y.  98,  affi'g  4  Rob.  257,  s.  o.  88  How.  Pr.  102.  Whether  the  solvency  or  insolv- 
ency of  the  debtor  is  competent,  as  tending  to  show  whether  acceptance  of  part  in 
full  was  probable  or  improbable,  compare  Eeeler  v.  Salisbury,  83  N.  Y.  666 ;  Molyn- 
eanx  v.  Colder,  18  Geo.  406 

*  Keeler  y.  Salisbury,  88  N.  Y.  648,  668,  affi^p:  27  Barb.  486. 

*  For  instance,  by  evidenoe  of  compulsion.  Thomas  v.  McDaniel,  14  John^.  185 ; 
Rourke  y.  Story,  4  £.  D.  Smith,  54.  So,  evidence  that  there  was  another  nceonni 
between  the  parties,  and  that  the  partner  who  gave  the  receipt  was  not  accustomed 
or  nble  to  attend  to  the  b«3siness,  is  sufficient  to  go  to  the  jury.  Lynch  ads.  W«lch, 
5  N.  Y.  Leg.  Obs.  20.     Compare  Berrian  v.  Mayor,  Ac.  of  N.  Y.  4  Rob.  683. 

«  DilUrd  y.  Scraggs,  86  Ala.  670. 

*  Alvord  y.  Baker,  9  Wend.  828. 

*  Walker  y.  Leighton,  1 1  Mass.  140. 

*  McRea  y.  Insurance  Bank  of  Columbus,  16  Ala.  755. 

*  Otherwise,  of  an  admission  of  having  settled,  which  may  merely  mean  adjust- 
ment.  Fort  v.  Gooding,  9  Barb.  871.  Otherwis<*,  also,  of  mere  dedaradoni  of  Intent 
never  to  collect    McGuire  v.  Adams,  8  Peon.  St.  286. 

*  Ray  y.  Belt,  24  III  444. 
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payments  of  which  there  is  other  eyidence,  are  less  than  the 
amount  of  the  whole  debt.^ 

The  payer's  entry  in  his  account  is  not  evidence  in  his  own 
favor,*  of  the  fact  of  payment,  unless  shown  to  have  been  brought 
to  the  knowledge  of  the  creditor,*  or  unless  the  entry  is  admis- 
sible on  some  ground  applicable  to  other  memoranda.^ 

19.  PosseMian  of  instrument  f  Indorsements.'} — ^In  a  conflict 
of  evidence  on  a  question  of  payment  of  a  written  security,  pos- 
session of  the  security  by  the  creditor  will  usually  sustain  a  find- 
ing of  non-payment."  r^ossession  by  the  debtor,  or  obligor,  even 
though  only  a  surety,  raises  a  presumption  of  payment,^  but  is 
not  conclusive.' 

A  notice  to  produce  an  instrument,  for  any  purpose,  is  suffi- 
cient to  admit  parol  proof  of  indorsements  upon  it,  of  pay- 
ments.^ 

20.  Presumption  of  payment /rom  subsequent  transactions.]--^ 
Defendant  may  show  that  after  the  time  when  the  debt  sued  for 
is  alleged  to  have  become  due  and  payable,  plaintiff  gave  him  a 
promissory  note,*  or  other  obligation,^  or  security,"  for  the  pay- 
ment of  money ;  and,  in  the  absence  of  anything  to  show  what 
was  the  consideration  of  the  later  obligation,  there  is  a  legal  pre- 
sumption that  no  previous  indebtedness  from  defendant  to  plaintiff 
existed.^  Defendant  may  prove  the  later  obligation  by  parol,  with- 
out producing  or  accounting  for  the  writing.^^  This  throws  the 
burden  on  plaintiff  to  show  that  the  demand  in  suit  was  not  set- 
tled ;  but  slight  evidence  may  be  sufficient  for  this  purpose.^* 

Evidence  of  the  payment  of  one  instalment  of  rent,  in  the  ab- 
sence of  other  evidence,  raises  a  legal  presumption  that  prior  in- 
stalments were  paid  ;^  and,  upon  the  same  principle,  evidence  of 
the  payment  of  one  of  a  series  of  instalments  accruing  under  any 
contract,  or  one  of  a  series  of  obligations  taken  upon  the  same 
transaction,  is  competent  as  tending  to  show  payment  of  those 
preceding.^*  

'  Henderson  y.  Moore,  5  Cranohp  11. 

*  brannin  y.  Foree,  12  B.  Mon.(Ky.)  506;  Whitehouse  y.  Bank  of  Gooperstown,  43 
N.  Y.  239. 

*  Meyer  y.  Beichardt,  112  Maas.  108. 

«  The  Qaeen  y.  Exeter,  L.  R.  4  Q.  B.  841 ;  pp.  819-26  of  this  yoL 

*  Brembrid^  y.  Osborne,  1  Stark.  874. 

*  CarroU  y.  Bowie,  7  GUI  (MU.),  83, 41.     So,  also,  of  possession  of  a  mortgage  and 
the  bond,  by  a  graotee  of  the  laad.    Br  tman  y.  Bingham,  26  N.  Y.  483. 

'  Grayes  y.  Wood,  8  B.  Mon.  (Ky.)  84. 

«  Howell  y.  Huyck,  2  Abb.  Ci  App.  Dec.  428. 

*  De  Freest  y.  Bloomingdale,  5  Den.  804 ;  Dogoid  y.  Og:ilyle,  8  K  D.  Smith,  527, 
a.  0. 1  Abb.  Pr.  145. 

»•  Callaway  y.  Hearn,  1  Hoost  Pel  )  607. 

»  Chewntns^  y.  Proctor,  2  M'Cord,  1 1,  15. 

'*  De  Freest  y.  Bloomingdale  (aboye) ;  Dngoid  y.  Ogilyie  (aboye). 

>'  Mead  y.  Brooks,  8  Aln.  840. 

"  Chewning  y.  Proctor  (aboye). 

»  Patterson  y.  O'Hara,  2  E.  D.  Smith,  58 ;  Decker  y.  Liyingston,  15  Johns.  479. 

>*  Bat  the  yalae  of  sach  evidence  in  cases  other  than  those  of  rent,  wliere  dispoa- 
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Where  by  the  contract,*  or  the  law,'  payment  was  a  condition 
precedent  to  the  performance  of  another  act,  evidence  that  such 
.act  was  performed,  is  competent  to  sustain  an  inference  that  pay* 
ment  had  been  made. 

21.  Circumstantial  and  corroborative  evidence.'] — On  the 
mere  question  of  payment  it  is  not  competent  to  show,  for  the 
purpose  of  raising  a  j)resumption  of  payment  that  it  waa  the 
debtor's  habit  to  pay  his  debts  promptly;' nor  that  in  enumerat- 
iug  them  he  made  no  mention  of  the  debt  in  suit  ;^  nor  that  he 
was  responsible  and  at  hand,  and  that  the  creditor  was  pressed 
for  money,  yet  made  no  claim.*  But  such  evidence  may  be  com- 
petent on  the  question  whether  the  debt  ever  existed,  especiaUr 
where  it  is  a  stale  claim.*  The  solvency  or  wealth  of  the  defend- 
ant at  the  time  of  the  alleged  payment  is  not  competent  ;^  nor  is 
the  fact  that  he  borrowed  money  ostensibly  for  the  purpose  of 
paying.® 

Evidence  that  a  person  authorized  to  receive,  but  who  is  since 
deceased,  went  to  defendants'  place  of  business  for  the  purpose  of 
settling  with  them,  and  that  he  had  no  money  before  he  went  in, 
and  that  within  he  saw  defendants,  and  that  he  was  seen  to  come 
out  with  money  which  he  said  he  got  of  defendants,  is  sufficient 
to  sustain  a  finding  of  payment.*  Evidence  that  a  witness  showed 
the  money  directly  after  the  interview  in  which  ho  testifies  it  was 
paid  to  him,  is  competent  as  having  a  tendency  to  confirm  his 
testimony,** 

22.  Application  by  the  debtor.'] — If  a  payment  is  voluntarily 
made  by  the  debtor,  its  application  by  him  to  one  of  several  debts 
or  accounts  may  be  inferred  from  his  conduct,^  or  even  from  cir- 
cumstances alone,^  or  from  his  interest,  under  circumstances  not 


session  so  commonly  follows  defsnlt.  depends  npon  the  ciroomstanoes  of  the  esse. 
Compare  Matthews  v.  Li^ht,  40  Me.  894;  Bongher  y.  Kimball,  80  Mo.  193;  Seiui«tt 
y.  Johnson,  9  Penn.  St.  886. 

1  Reynolds  y.  Richards,  14  Penn.  St  205. 

*  Terry  v.  N.  Y.  Ceotral  R.  R.  Co.  22  Barb.  674. 

*  Abercrombie  ▼.  Sheldon,  8  Allen  (Mass.),  682.  Contra,  Orr  y.  JacVson,  1  UL 
App.  489.  <  Id. 

»  Beach  y.  Allen,  7  Ilun,  441.     Centra,  Orr  y.  Jackson  (aboye). 

*  Church  y.  Kagan,  43  Mo.  128 ;  Fisher  y.  Plimpton,  97  Mass.  441 ;  Marshall  t. 
Harshairs  Admr.  12  B.  Mon.  (Ey.)  469 ;  Nicholls  y.  Van  Yalkeaburgb,  15  Hon,  280; 
Thorp  y.  Ooewey,  5  Rep  619;  and  see  pp.  247,  282  of  this  yol. 

'  Veazie  v.  Hosmer,  11  Gray,  896;  Chnrch  y.  Fai^n,  43  Mo.  123;  1  Dan.  Noflf.  I, 
§1229.  It  may  haye  been  the  motiye  for  plaiotiffs  confidence  iu  not  collecting. 
UUton  y.  8carl!oroagh,  6  Gray,  422. 

*  Reed  y.  Pearson,  8  K.  J.  L.  (2  Penn.)  681.  Compare  Bnrlew  y.  Hnbbell,  1 
Snpm.  Ct  (T.  A  C.)  286. 

*  Whisler  y.  Drake,  86  Iowa,  108.  Whether  eyidence  of  simnltaneons  payment 
of  other  like  claim,— such  as  laborers  on  a  pay-roll, — is  competent,  compare  Filer  y, 
Peebles,  8  N.  H.  226,  and  p.  876  of  this  yol. 

"  Chester  v.  Dickerson,  64  N.  Y.  1.  affi'ff  62  Barb.  849. 

"  Peters  y.  Anderson,  6  TanDt.  696';  and  see  *22  VVend.  664. 

V  Stone  y.  Seymour,  16  Wend.  19,  24;  Howland  y.  Bench,  7  Black!  (Ind.)  88i. 
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manifesting  any  other  intention.^  Cnt  fortius  purpose  a  declara- 
tion,  or  circnmstances  not  known  to  the  creditor  at  the  time,  are 
not  competent  to  defeat  an  exercise  of  the  ri^ht  of  application  bj. 
the  creditor.*  To  show  the  debtor's  application,  his  letter,  or  that 
of  his  general  a^ent,  to  the  creditor,  at  the  time,'  or  the  declarations 
of  the  bearer  ox  the  money,  made  at  the  time  of  delivering  it  to 
the  creditor,*  are  competent  in  the  debtor's  favor.  Where  there 
is  snch  evidence,  the  creditor's  prior  letter  of  demand  is  not  com- 
petent to  show  a  different  application.'  In  the  absence  of  other 
evidence,  application  expressed  in  a  receipt  will  control  ;•  but  ap- 
pUcation  wrongfully  made,  although  indicated  by  a  receipt  sent 
to  the  payer,  does  not  bind  him.  If  he  had  previously  comrauni- 
cated  his  dissent  to  such  application,  his  silence  on  receiving  the  re- 
ceipt will  not  conclude  mm.''  Evidence  of  a  request  from  the 
debtors  to  the  creditor,  to  pay  himself  out  of  their  property  in  his 
hands,  is  not  evidence  of  payment  without  somethmg  to  indicate 
compliance  with  the  request.^ 

23.  —  by  the  creditor.'] — ^In  the  absence  of  evidence  of  an  ap- 
plication by  the  debtor,  an  application  by  the  creditor  may  be 
proved.  It  the  creditor  claims  application  to  a  debt  other  than 
that  in  suit,  it  is  for  him  to  prove  the  existence  of  the  obligation,* 
and,  if  written,  he  must  produce  it  or  account  for  it,  before  giving 
oral  evidence  of  it.^*  For  the  purpose  of  proving  the  applica- 
tion, the  like  indirect  evidence  of  intention  is  competent,  as  in 
case  of  application  by  the  debtor;"  and  moreover  the  entries  made 
by  the  creditor  in  his  own  books  of  account  at  the  time  of  the 
payment,  are  competent  evidence  in  his  behalf,^  but  are  not  con- 
clusive. Crediting  on  an  open  account  implies  intent  to  apply  to 
the  earlier  items,  notwithstanding  the  creditor  holds  security  for 
those  only.^  But  crediting  on  a  private  account  is  not  conclusive, 
unless  communicated  to  the  debtor.^* 

24.  —  h/  the  court.'] — When  application  devolves  upon  the 


•  Snch  M  the  fact  that  the  payment  was  precisely  the  amonnt  of  one  debt  and  not 
that  of  another.  Robert  r.  Garnie,  8  GaL  14 ;  Seymour  T.  Van  Slyok,  8  Wend.  403 ; 
l>avi8  V.  Fargo,  Clarke,  470. 

•  Manger  on  A  p.  28. 

•  Mitchell  T.  Dall.  2  Har.  A  G.  (Md.)  159. 
«  Gay  ▼.  Gay,  6  Allen  (Mass.),  167. 

•  Mitchell  ▼.  Dall  (aboye). 

•  Stewart  y.  Keith,  12  Penn.  St  288. 

V  Per  Bkoxson,  J.,  Starkweather  T.  KHtle,  17  Wend.  20. 

•  King  Y.  Bnsh,  86  IIL  142. 

t  Mann  y.  Major.  6  Rob.  (La.)  476. 

>•  Trundle  t.  Williams,  4  Gill  (Md.),  813. 

"  Truscott  Y.  King,  6  N.  Y.  147. 

"  Van  Rensselaer  y.  Roberts,  6  Den.  470. 

"  Id.  B.  p.  Crampton  y.  Pratt,  106  Mass.  266.  So,  also,  notwithstanding  those 
items  had  been  barred.  HiU  y.  Robbins,  22  Mich.  476.  Compare  Mills  y.  Fowkes,  6 
Bing.  N.  C.  456. 

^^Allen  y.  CnlYer,  8  Den.  284;  Seymour  y.  MarYin,  11  Barb.  80.  Kor  CYea  then 
always  coneloslYe  SYidence  of  intention.    Dulles  y.  De  Forest^  19  Conn.  190. 
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court  because  of  no  application  by  the  parties  bein^  shown,  evp 
dence  of  the  existence  of  the  other  debts  is  admissible.^ 

25<'  Presumption  of  payment  from  lapse  of  time.^ — ^Tinder  an 
allegation  of  payment,  the  legal  presumption  of  payment  is 
avaflable*  whicli  arises  from  the  mere  lapse  of  twenty  years  from 
the  time  a  payment  is  dae.  This  presumption  is  usually  defined 
with  important  qualifications  in  tne  statutes ;  which  should  be 
consulted.  At  common  law,  and  in  equity,'  great  lapse  of  time 
without  part  payment  or  other  recognition,  is  a  circumstance 
which,  with  otters,  may  tend  to  show  payment;*  and  if  extend- 
ing for  twenty  years'  from  the  time  the  obligation  was  due  and 
payable,'  and  before  the  commencement  of  the  proceeding  on  it,' 
raises  (except  against  the  goyernment)'  a  legal,  but  not  conclu- 
sive* presumption  that  payment  has  been  made,  which  throws  on 
the  creditor  tne  burden  or  proving  non-payment.^ 

The  presumption  applies  to  any  obligation  that  can  be  extin- 
guished by  an  act  of  payment,  such  as  a  jud^ment,^  or  a  sealed 
obligation,^  or  an  assessment,^ — ^as  distinguisned  from  a  covenant 
which  must  be  released  by  deed.^*  This  presumption  is  not,  like 
the  statute  of  limitations,  a  mere  bar  to  the  remedy ;  but  is  a 


1  RobinBon  t.  Allison,  86  Ala.  625,  081. 

*  New  York  Life  Ina.  «fe  Trust  Co.  v.  Covert.  8  Abb.  Ct  App.  Dec.  860 ;  29  Barb. 
485,  441 ;  Malloy  y.  Vanderbilt,  4  Abb.  New  Caa.  127,  182;  and  see  LiviD^ton  y. 
Livineston,  4  Johns  Ch.  287. 

*  Giles  y.  Baremore,  5  Johns.  Ch.  545. 

^  Where  the  time  is  less  than  the  statute  period,  any  accompanjing^  drcnm- 
stances  tending  to  explain  or  repel  the  presumption,  are  evidence  for  the  jury. 
Jackson  y.  Sackett,  7  Wend.  94.  The  facts  that  defendant  had  been  solvent  and 
accessible  (Husky  y.  Maples,  2  Coldw.  ITenn.]  26),  and  that  plaintiff  had  been 
pressed  for  money  (Levers  y.  Van  Buskirk,  4  Penn.  St.  809,  814),  have  been  re^ 
ceived  in  aid  of  the  presumption.  C<minij  Daby  y.  Ericsson,  45  N,  Y.  786,  and  sea 
paraCTnph  21. 

*  Excluslye  of  disabilities.  Donlop  y.  Ball,  2  Cranch,  1 80  ;  Higginson  y.  Mein, 
4  Id.  415. 

*  Thus  In  case  of  rent,  or  a  bond  payable  by  instalments,  the  presumption  arises 
as  to  each  instalment,  at  the  expiration  of  the  period  from  the  time  it  booame  due. 
Lyon  v.  Odell,  66  N.  Y.  28 ;  Slate  y.  Lobb,  8  Uarr.  (Del.)  421,  428. 

»  Driggs  v.  Williams,  15  Abb.  Pr.  477. 

*  United  States  y.  Williams,  4  McLean,  667 ;  5  Id.  188. 

*  Arden  v.  Arden,  I  Johns.  Ch.  818;  Bailey  y.  Jaclnon,  16  Johns.  210;  Jack- 
eon  y.  Hotchkiss,  6  Cow.  401 ;  MoLellan  y.  Crofton,  6  GreenL  807.  834 ;  Farmers' 
I^ank  y.  Lponard,  4  Ilarr.  (Del)  686.     Contra,  Dedlake  v.  Robb,  1  Woods,  680. 

^^  2  Whart  Kv.  g  1860.  Whether  the  presumption  could  always  be  rebutted  by 
evidence  of  non-payment,  see  Giles  y.  Baremore,  5  Johns.  Ch.  545 ;  Fox  y.  Pbelpe^ 
20  Wend.  487,  affiV  17  Id.  898. 

"  Boordman  v.  De  Forrest,  5  Conn.  1 ;  Miller  y.  Smith,  16  Wend.  425,  reVg  14 
Id.  188.  And  a  Justice's  iudement,  before  the  short  limitati<m  of  the  present  statute. 
Fairbanks  v.  Wood,  17  AVend.  829 ;  Johnson  v.  Burrell,  2  mil,  238. 

"  For  instance,  a  bond.  Higginson  y.  Mein,  4  Cranch,  415.  But  not  administra- 
tion bonds.  2  Whart.  £y.  §  I860.  A  mortgage.  Jackson  y.  Pierce,  10  Johns.  414. 
A  sealed  award.  Smith  y.  Lockwood,  7  Wend.  241.  Rent  accrued  on  a  covenant^ 
but  not  the  covenant  itself.    Central  Bank  y.  Heydon,  48  N.  Y.  260. 

»  Mayor,  Ac.  of  N.  Y.  y.  Colgate,  12  N.  Y.  140. 

>«  Lyon  y.  Adde,  63  Barb.  89 ;  Central  Bank  y.  Heydon,  48  K.  Y.  260. 
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prima  /(uns  extinguishment  of  the  debt;^  not  however  available 
to  Bupport  an  allegation  of  payment  as  a  ground  of  affirmative 
AGxiei* 

The  statute  '  declaring  that  the  presumption  arises  from  the 
lapse  of  twenty  years,  by  implication  forbids  a  presumption  of 
payment  from  mere  lapse  of  time,  short  of  twenty  years.*  But 
it  may  be  presumed  from  other  circumstances  in  connexion  with 
the  lapse  of  less  time.'  The  statute  presumption  is  not  that  pay- 
ment was  made  at  the  expiration  of  the  limit,  but  at  some  prior 
indeiinite  time,  or  when  the  obligation  became  due.* 

The  common  law  presumption  may  be  repelled^  not  only  by 
evidence  of  acknowleagment  or  part  payment,  but  by  other  cir- 
cumstances— for  instance,  proceeoin^  of  enforcement,  such  as  a 
statute  foreclosure  of  a  mortgage;^  or,  in  case  of  a  judgment,* 
return  of  an  execution  unsatistied  within  the  twenty  years ;  or 
by  evidence  of  the  debtor's  insolvency,*  for  which  purpose  other 
judgments,  recovered  by  third  persons,  within  the  limit,  and  re- 
maining unsatisfied,  may  be  put  in  evidence.^*  And  in  aid  of 
evidence  of  insolvency,  evidence  of  absence,**  or  distant  resi- 
dence,** is  competent.  The  statute,  on  the  other  hand,  excludes 
every  species  of  evidence  to  rebut  the  presumption,  except  that 
of  part  payment  or  a  written  acknowledgment.**  Proof  of  actual 
non-payment  is  not  available.** 


^  Reed  y.  Reed,  46  Penn.  St  289.  The  iSact  that  a  note  is  statute  barred,  is  not 
conclosiye  evidence  that  it  has  been  paid.     Pratt  t.  Hoij^ns,  29  Barb.  2Y7. 

*  Lawrence  ▼.  Ball,  14  N.  Y.  477;  Brady  y.  Begun,  86  Barb.  638. 

*  For  the  suocessiye  N.  T.  statntee  which  leaye  the  rule  a  yery  complex  one, 
compare  2  R.  S.  801  (8  Id.  6th ed.  570),  gg  46-48 ;  Code  Pro.  §  90(8  R.  S.  6th  ed. 
477) ;  Code  Civ.  Pro.  §§  876  (as  am'd  1S77),  881,  895.  But  by  N.  Y.  Code  Civ.  Pro. 
the  presumption  avails  under  an  allegation  that  the  action  was  not  commenced,  or 
the  proceeding  not  taken,  with!n  the  time  limited  by  the  statute  (§  878). 

*  Ingraham  v.  Baldwin,  9  N.  Y.  45 ;  and  see  Daby  y.  Ericsson,  45  N.  Y.  786. 

*  Flagg  y.  Ruden,  1  Bradf.  192 ;  Bander  y.  Snyder,  5  Barb.  68. 

*  Martin  y.  Gage,  9  N.  Y.  898. 

^  Jackson  v.  Slater,  5  Wend.  296 ;  and  see  Levers  v.  Van  Buddrk,  7  Watts  A 
S.  70. 

*  Henderson  y.  Cairns,  14  Barb.  16 ;  compare  Code  Civ.  Pro.  g  877. 

*  Waddell  v.  Elmendorf,  10  K.  Y.  170,  affi*g  12  Barb.  585 ;  Farmer^  Bank  y. 
Leonard,  4  Harr.  (Del)  586. 

*^  Waddell  v.  Elmendorf  (above).  And  even  judgments  which  have  been  satis- 
fied  may  be  competent  for  the  consideration  of  the  jury.  Levers  v.  Van  Busklrk,  4 
Penn.  St  809,  814. 

"  Boardman  v.  De  Forrest,  6  Conn.  1. 

"  ITKender  y.  Littlejohn,  4  Ired.  N.  C.  L.  198.  Whether  absence  anri  insol- 
vency are  alone  suiBcient  to  rebut  the  presumption,  compare  Kline  v.  Kline,  20 
Penn.  St  608,  508 ;  Roberts  y.  Judd,  5  Yt  286 ;  and  MoLellen  v.  Croiton,  6  Greeol 
807,  884. 

"  Morey  y.  Farmers'  Loan  A  Trust  Co.  14  N.  Y.  802 ;  Malloy  y.  Yanderbilt,  4 
Abb.  New  Cas.  127,  182. 

>«  Fisher  v.  The  Mayor,  dko.  67  K.  Y.  78,  80,  reversing  6  Hun,  64 ;  8  Id.  648. 
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26.  Mode  of  proofs  a/nd  efect.'] — ^Thig  defense  ought  to  be 
pleaded ;  but  may  oe  inserted  by  amendment,  at  the  triaL^  Under 
this  answer,  evidence  of  payment  may  avail  if  plaintiff  is  not 
misled.'  The  burden  is  on  the  defendant  to  show  that  the 
accord  and  satisfaction  was  accepted  by  the  plaintiff.  An  accord, 
executory,  with  tender  of  performance,  is  not  a  bar.'  Tender  is 
not  enough,  even  as  to  costs.^ 

In  respect  to  a  liquidated  and  undisputed  debt,  payment  of 
part  in  full  is  not  enough,*^  even  if  the  less  sum  came  from  a 
third  person  f  but  evidence  that  it  was  loaned  by  him  in  good 
faith  for  the  purpose  of  obtaining  the  satisfaction  agreed  on  is 
enoiigh  to  establish  satisfaction.^  The  payment  of  a  less  sum  if 
accompanied  with  anything  given  by  the  debtor  to  the  creditor 
which  the  law  can  consider  a  benefit — such  as  a  release  of  cross 
demands — ^and  accepted  as  a  satisfaction  of  the  whole,  is  a  good 
accord  and  satisfaction.' 

In  respect  to  a  debt  uncertain  in  amount,'  or  the  existence  of 
which  is  disputed,^  a  less  sum  accepted  in  fall  constitutes  an 
accord  and  satisfaction. 

Acceptance  in  satisfaction  having  been  shown,  the  relative 
value  of  the  thing  accepted  and  the  debt  is  immaterial.^  Upon 
showing  that  the  creditor  received  an  obligation  of  a  third  per- 
son, to  be  satisfaction  if  paid  at  maturity,  the  harden  is  on 
defendant  to  show  that  it  was  so  paid.^ 

A  substituted  executory  agreement  is  not  an  accord  and  sati^ 
faction  unless  it  gives  a  cause  of  action.^ 

The  plaintiff  cannot  rebut  the  evidence  of  an  accord  and 
satisfaction  by  showing  a  new  promise,^  or  that  the  security  he 
accepted  was  void  for  nis  own  usury." 


>  Brett  V.  First  UniY.  F^a  63  Barb.  610,  618. 

•  PruQty  Y.  Enton,  41  B.irb.  409.    It  is  not  the  approprUte  aUegaUon  to  admit 
•TidcDce  of  compromise.    Williams  Y.  IrYing,  47  How.  Pr.  440,  442. 

s  I  Abb.  N.  Y.  Di«r.  16 ;  Kromer  y.  Helm,  44  Saper.  Ct  (J.  ^  S.)  WI,  246. 

•  Noe  V.  Christie,  51  N.  Y.  2Y0,  2Y8. 
»  Ryan  v.  Ward,  48  N.  Y.  204. 

•  Bunge  V.  Koop,  48  N.  Y.  225. 

^  Grocers^  Bank  y.  Fitch,  1  Supm.  CU  (T.  dk  C.)  651,  affi'd  in  58  N.  Y.  623. 

•  Pardee  y.  Wood,  8  Hun,  684. 

•  Brett  Y.  First  Univ.  Soc.  of  Brooklyn,  68  Barb.  610,  617. 

'®  Howard  y.  Norton,  65  Barb.  161.  As  to  "jump  settlements, **  see  Calkloa  v. 
Griswold,  11  Hun,  208 ;  Hamilton,  iic  Go.  y.  Goodrich,  6  Allen,  191,  199. 

i>  Grocers'  Bank  of  N.  Y.  y.  Fitoh,  1  Snpm.  (X  (T.  A  C.)  651,  affi'd  on  Genl. 
Term  opinion,  58  N.  Y.  623. 

"  Dolsen  y.  Arnold,  10  How.  Pr.  528. 

"  Kromer  y.  Helm,  44  Saper.  GU  (J.  A  S.)  287,  246;  Billing  t.  Vanderbeek,  M 
Barb.  546. 

>«  Stafford  y.  Bacon,  1  Hill,  632. 

>*  La  Farge  y.  Herter,  9  K.  Y.  241,  affi'g  11  Barb.  159 ;  4  Id.  346. 
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III.  Account  stated. 

27.  Mode  of  proofs  and  eff^ect.'] — This  defense,  if  available, 
must  be  pleaded.^  It  may  be  proved  by  evidence  of  the 
reading  over  of  the  items  (even  though  they  were  all  on  one 
side),  and  a^eeing  upon  the  balance  or. amount  due.*  An  ac- 
count stated  is  presumed  to  include  all  previous  transactions  • 
prior  to  the  day  on  which  it  was  had,  including  previous  accounts 
stated.^ 

Where  a  statement  of  account  is  alleged  by  defendant  as  a 
defense,  not  as  a  counterclaim,  the  new  procedure  does  not 
reauire  plaintiff  to  controvert  it  in  pleading,  unless  a  reply  be 
oraered  by  the  court.* 

The  statement  of  the  account  having  been  proved,  between 
parties  who  stood  on  eaual  terms,  the  burden  is  on  plaintiff  to  * 
show  the  fraud,  concealment  or  mistake  on  which  he  relies  as 
ground  for  opening  it.*  It  is  a  general  rule,  applicable  with  due 
regard  to  the  circamstances  of  each  case,  that  wnere  the  accounts 
have  been  shown  to  be  erroneous  to  a  considerable  extent,  both  in 
amount  and  in  the  number  of  the  items,  or  where  fiduciarv  rela- 
tions exist,  and  a  less  considerable  number  of  errors  are  shown, 
or  where  fiduciary  relations  exist  and  one  or  more  fraudnlent 
omissions  or  insertions  in  the  account  are  shown,  the  court  opens 
the  account,  and  does  not  merely  surcharge  and  falsify.'' 

An  account  expressly  stated  by  both  parties,  being  shown,  and 
unimpeached,  plaintiff  cannot  always  recover  on  the  original  cause 
of  action :  ®  but  if  there  is  a  failure  to  prove  the  statmg  of  the 
account,  defendant  may  fall  back  on  the  accounts  and  prove  that 
there  is,  in  fact,  a  balance  due  him,  unless  his  pleading  is 
so  framed  as  to  show  that  he  relies  solely  on  the  account  stated.* 

lY.    COMFBOMISB  AND  OOMFOSmON, 

28.  Mode  of  proof  and  effect.'] — It-  is  enough  to  prove  that 
a  substantial  controversy  upon  a  claim  made  or  resisted,  in  good 
faith,  by  the  defendant,  and  a  compromise  made  by  him  on  the 


>  Kock  T.  Bonits,  4  Doly,  117, 120.  Withont  allegatton  oljpayment  or  satigfac. 
tion  at  comnaoD  law  it  is  not  pleadable  (Bump  v.  Plicenix,  6  mil,  808);  nor  under 
the  new  procedure,  except  in  peculiar  caaes  resting  on  equitable  grounds.  (See  other 
cases  cited  on  this  page.) 

*  Id.  Or  in  other  modes  stated  at  p.  469  of  this  yol.  An  account  is  not  usually 
conclusire  on  the  party  rendering  St.     Schettler  v.  Smith,  84  Super.  Ct.  (J.  <b.  S.)  17. 

»  Dutcher  t.  Porter,  63  Barb.  16. 

*  Dorsey  ▼.  Kollock,  1  N.  J.  L.  85. 

»  Welsh  r.  German  American  Bank,  42  Super.  Ct.  (J.  A  S.)  462,  affl'd  In  78  N. 
T.  424 ;  Code  Civ.  Pro.  gg  614,  616.  In  an  action  to  recover  a  single  item  alles^d  to 
have  been  fraudulently  omitted,  a  reopenini;  of  the  account  generHll7  would  be  a 
departure  from  the  pleadinapi.   McMichael  y.  Kilmer,  76  N.  T.86,  rev'g  12  Hun,  886. 

*  Kr.iwii  V.  Van  l>yko,  8  N.  J.  Eq.  (4  Halst.)  706.  803. 
'  WillUmson  v.  Barbour,  L.  K  9  Ch.  Div.  629,  s.  c.  87  L.  T.  R.  N.  a  698,  699, 


»  White  T.  Whiting,  8  Daly.  28,  27.     Compare  Milward  v.  Ingram,  2  Mod.  4T. 

^*'Ji.,?°iI!P.7-J**^°"*  *^®^®  *^'*®^'  Volkening  v.  De  Graaf,  81  N.  Y.  268:  Youm 
T.  Hill.  67  N.  Y.  174.  176,  s.  a  28  Am.  R.  99.  #        •-* 

•  Goings  T.  Patten,  1  Daly,  168,  s.  o.  17  Abb.  Pr.  889. 
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Bettlcment  of  it.^  In  the  absence  of  evidence  of  fraud,  misrepre 
sentation  or  undne  advanta^  taken,  the  non-ben eiicial  character 
of  the  compromise  is  not  relevant.*  A  compromise  having  been 
shown,  mistake  of  law  is  immaterial  unless  caused  by  the  advice 
of  the  other  party.'  Evidence  of  fraud  or  oppression  may  be 
met  by  showing  ratification  after  knowledge  of^it.* 

A  composition  with  creditors,  includmg  plaintiff,  must  be 
alleged  (under  the  new  procedure),  in  order  to  be  admissible  as  a 
bar.®  The  facts  necessary  to  make  it  binding  should  be  proved,* 
including  delivery  of  the  new  notes  or  other  securities,  or  at  least, 
tender  of  them,  made  and  kept  good  (and  in  that  case  the  securi- 
ties must  be  brought  into  court  for  delivery),  unless  there  is 
evidence  that  plaintiff  waived  or  dispensed  with  tender.  To 
avoid  the  composition  the  debtor's  fraud  on  the  creditor  by  giv- 
ing others  a  secret  advantage  may  be  proved.^ 

V.  Tender 

29.  Jfecesntj/y  cmd  mode  of  proofs — Tender  cannot  be  proved, 
where  keeping  the  tender  good  and  payinginto  court  are  neces- 
sary, unless  those  acts  are  also  alleged.^  Where  the  party  mak- 
ing tender  omits  to  produce  the  money  in  consequence  of  the 
other  party's  refusal  to  act,  it  is  not  enough  to  prove  his  declara- 
tion that  he  had  the  money  ready,  but  be  must  at  least  give  . 
sufficient  evidence  that  at  the  time  of  demand  of  performance 
he  had  such  means  of  procuring  the  money  as  to  entitle  him  to 
go  to  the  jury  on  the  question  of  his  bemg  then  able  to  make 
the  payment.*  A  tender  of  the  check  of  the  party  for  money, 
if  not  objected  to,  is  sufficient.*®  In  case  of  the  tender  of  a 
written  instrument,  an  absolute  refusal  to  accept  any  such  instru- 
ment excuses  the  omission  actually  to  execute  it  before  tender.** 
Where  goods  to  be  tendered  are  ponderous  and  bulky,  it  is 
enough  if  they  are  placed  in  the  power  of  the  party  to  whom 
they  are  tendered.*'    If  warehouse  receipts  are  tendered,  with  an 


1  Rec  8  Abb.  N.  T.  Dig.  new  ed  S8,  178 ;  Dlzon  v.  Evans,  L.  R.  6  H.  L.  606. 

Md. 

»  Taplln  V.  WUaon,  4  Hun,  244. 

4  Stebbins  y.  Niles,  26  Miss.  267;  Adams  t.  Sage,  28  N.  Y.  108. 

»  Smith  T.  Owens,  21  Cal.  1 1. 

*  Warburg  y.  Wilcox,  7  Abb.  Pr.  836,  and  cas.  cit.;  Bump  on  Composition^  72. 
'  Beach  v.  Ollendorf,  1  Hilt.  41. 

•  Becker T.  Boon,  61  N.  Y.  817  (Dwiam  C.  dissented);  Kortrigbt  y.  Cady,  5 
Abb.  Pr.  868,  8.  o.  less  fully,  28  Barb.  490 ;  but  see  rerersal,  21  N.  Y.  848. 

'  Goodrich  y.  Sweeny,  86  Super.  Ot.  (J.  <&  S.)  820,  826. 

10  Mitchell  y.  Vermont  Ck>pper  Mining  Ck>.  67  N.  Y.  280,  affi*g  40  Super.  Ct.  (J.  k 
S.)406;  47How.  Pr.  218. 

"  Blewett  y.  Baker,  58  N.  Y.  611,  affi*g  87  N.  Y.  Super.  Ct  (J.  k  S.)  23;  and  see 
Hinaldo  y.  Housmann,  1  Abb.  New  Cas.  812. 

^*  Hayden  y.  Demets,  53  N.  Y.  426,  affi'g  84  Super  a.  (J.  k  S.)  844.  A  sellci^f 
tender  of  goods,  to  which  he  has  not  good  title«  is  not  enough.  Croninger  y. 
Crocker,  62  N.  Y.  161, 167. 
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order  for  payment  of  the  charges  and  delivery  of  the  goods 
tliemBelyes  if  required,  a  refusal  on  account  of  inability  to  pay,, 
with  no  objection  as  to  the  suiBciency  of  the  tender,  is  a  waiver 
of  any  objection  to  it.^  But  a  tender  of  bulky  articles  must  be 
seasonably  made,  to  give  opportunity  for  examination  before  the 
close  of  the  day.^  An  anticipatory  declaration  of  refusal  to  per- 
form, without  withdrawing  the  declaration  before  the  time  of 
performance  arrives,  excuses  the  party  to  whom  it  is  made  from 
performing  or  offering  to  perf orm.'  Where  the  party's  absence 
from  the  State,  or  being  beyond  reach,  or  intentional  evasion,  is 
relied  on,  evidence  that  he  was  temporarily  absent  from  his  resi- 
dence is  not  sufficient.* 

The  authority  of  the  person  making  the  tender  may  be  in- 
ferred from  slight  evidence.* 

YI.  Release. 

30.  Mode  of  proofs  and  effect^ — A  release  under  seal  is  con- 
clusive evidence  of  its  own  consideration.  To  make  it  admissi- 
ble in  evidence  with  this  effect,  it  should  be  pleaded.*  An 
allegati6n  of  a  release  will  admit  evidence  of  an  unsealed  instru- 
ment purporting  to  release,  together  with  acts  creating  an  equi- 
table estoppel  to  the  same  effect.''  A  release  given  by  one  of  two 
joint  creditors  may  be  proved  in  the  same  cases  as  where  his 
admissions  and  declarations  might  be.'  A  release  by  one  of  two 
co-trustees  may  be  aided  by  evidence  of  conduct  of  the  other 
implying  recognition  and  ratification.*  Delivery  may  be  pre- 
sumed of  a  partial  release,  indorsed  on  the  original  obligation 
continuing  in  the  possession  of  the  obligee.^  A  trustee  who 
sets  up  a  release  from  a  cestui  que  trustj  must  either  show  actual 
and  adequate  consideration,  or  that  it  was  based  upon  a  settle- 
ment at  arms  length,  or  that  he  gave  the  cestui  qiie  trust  full 
information  and  a  fair  statement  oi  the  tmst.^^ 

An  unc^ualified  sealed  release  of  one  of  several  joint  wrong- 
doers,^ or  joint,  or  joint  and  several  debtors,**  at  common  law  re- 

^  Hayden  v.  Demets,  68  N.  T.  426,  afffg  84  Super.  Ct.  (J  ^  S.)  844. 

•  CYoninirer  T.  Crocker.  62  N.  Y.  161.  168.  .^  „    ,    ^o«       xm.  ^ 

•  Shaw  v.  RepubUc  Life  Ins.  Co.  69  N.  Y.  286,  modifyinir  67  Barb.  686.  Where 
the  party  absolutely  refuses  to  perform,  the  law  does  not  require  the  useless  act  ofa 
tender  of  performance  as  a  contUtioa  precedent    Tettitt  v.  Turner,  2  Supm.  Ot. 

(T.  A  C.)  608. 

•  Hoag  Y.  Parr,  18  Hun,  96. 

»  Tacey  y.  Irwin,  18  Wall.  649,  651. 

•  Hose.  N.  P.  668;  Hitchcock  v.  Carpenter,  9  Johns.  844. 
f  Cornell  t.  Hasten,  86  Barb.  167. 

>Pnge  188  of  this  vol. 

•  Van  Rensselaer  y.  AWd,  22  Wend.  649. 
"  Fitch  Y.  Forman,  14  Johns.  172. 

"  Bolton  Y.  Gardner,  8  Paige,  278,    Compare  p.  785  of  thia  vol. 

"  Qunther  y.  Lee,  46  Md.  60. 

"  JNioholson  r.  ReYiil,  4  Ad.  A  E.  675. 
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leases  all ;  but  an  unsealed  release  does  not.^  By  the  statute,  a  note 
or  memorandum  in  writing  given  by  a  creditor  to  a  partner  after 
dissolution,^  or  to  one  of  several  joint  debtors,'  may  be  given  in 
evidence  in  bar  of  the  creditor's  action  against  the  releasee,  but 
without  prejudice  to  his  right  to  recover  against  the  other  debtors, 
and  to  their  right  of  set-on.*  A  release  of  one  of  several  joint 
debtors,  if  not  produced,  will,  not  be  presumed  to  have  been  ab- 
solute, without  proof.* 

31.  Oral  evidence.'] — Oral  evidence  is  competent  for  the 
purpose  of  showing  the  obligations  to  which  it  applies  ;*  bat 
not  to  contradict  its  terms  by  excluding  one  to  which  they  appar- 
ently apply.'  An  unsealed  release  may  be  supported  by  evi- 
dence that  it  was  given  on  a  sufficient  consideration ;  and  this 
may  be  shown  by  parol,  though  the  writing  be  silent'  or  escpress 
a  nominal  or  different  consideration.*  Parol  evidence  that 
plaintiff  signed  on  conditions  not  expressed,  is  not  competent  for 
the  purpose  of  exonerating  him  from  its  effect.^ 

82.  Impeaching.'] — A  sealed  release  ^  cannot  be  impeached  for 
want  of  consideration."  The  burden  of  proving  fraud  or  mis- 
take is  on  plaintiff  if  he  rely  on  it  to  avoid  his  release."  A 
promise  to  pay  the  debt,  in  consideration  of  the  release,  cannot  be 
proved.** 

VII.   SUBEITSHDP    AND    MODIFIOATIOK    OF    COHTEAOT. 

88.  Defendant  a  surety.] — Under  the  new  procedure  (as  for- 
merly in  equity,  and  in  some  courts  of  law),  oral  evidence  that 
defendant  was  a  surety  is  admissible,  in  an  action  between  the 
obligors  in  a  written  instrument,  and  equally  against  other  parties 


>  Irvine  v.  MiUbank,  15  Abb.  Pr.  N.  S.  878,  nffi'g  14  Id.  408,  a.  o.  86  Super.  Ct 
(J.  A  S.)  264;  Morgan  v.  Smith,  70  N.  Y.  637,  648. 

<  L.  1888,  p.  242,  c  257,  §  2,  asani'd  by  L.  1845,  p.  410,  c.  848  (same  staiL  2  R.  S. 
6ed.  1157.8  27). 

» Id.  g  6. 

*  Id.  §§  2,  8. 

*  Hoiaiid  y.  OoBbv,  49  N.  Y.  188.  The  burden  'Seemfl  to  be  put  by  the  8Utn^>e 
on  the  debtors,  to  show  that  the  release  was  intended  to  discharge  ill,  g  8,  last 
clause. 

*  Kowe  T.  Thompeon,  15  Abb.  Pr.  877;  Strong  v.  Dean,  65  Barb.  337 ;  Hewlett 
T.  Howlett.  66  Barb.  467. 

^  For  instance,  to  show  that  a  release  of  "  all  demands  "  waa  not  intended  to  re- 
lease u  particular  debt.    Pierson  y.  Hooker,  8  Johns.  68. 
«  Friiik  V.  Green,  5  Barb.  466. 

»  See  pp.  788,  741  of  this  yol. 

"  Van  Bokkelen  v.  Taylor,  62  N.  Y.  106,  rev'g  2  Hun,  138,  a.  o.  4  Snpm.  Ct.  (T. 
A  C.)  422;  Acker  y.  Phoenix,  4  Paige,  806  ;  nnd  see  p.  6o7  of  thiftvol. 

'^  As  distinicuished  from  a  composition  deed.    RusseU  y.  Rogers,  15  Wend.  861. 

"  Gray  y.  Barton,  66  N.  Y.  68  ;  Torry  y.  Black,  68  Id.  185. 

»  Crosslcy  y.  The  St.  Louis,  4  Ben.  610 ;  Schmidt  v.  Herforth,  6  Robt  124. 

>^  Steames  y.  Tappin,  6  Duer,  294.  As  to  nsw  promise  compare  p.  82;  of  this 
ToL,  and  IStearus  y.  Tappin  (above). 
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to  or  lioldei^  of  it,  if  tUej  dealt  with  it  "v^itli  actual  notice  of  the 
fact  of  suretyship.^  Actual  notice  to  the  creditor,  of  the  fact 
of  suretyship,  at  or  before  the  time  of  the  a:t  complained  of, 
must  be  shown ;  but  for  this  purpose  it  is  enough  if  the  fact  ap- 
pear on  the  face  of  the  security.* 

84.  Modi^ation,'] — An  extension  or  modification  of  the  con- 
tra^ct  may  be  proved  by  evidence  which  would  be  competent 
in  favor  of  the  principaL 


YIII.  Dl^CHASGX. 

85.  In  hanhmptcy.'] — A  discharge,  even  though  granted  pend- 
ing the  action,'  is  not  admissible  m  evidence  unless  pleaded.^ 
In  case  of  a  discharge  under  the  Bankrupt  Act  of  186/',  or  the 
United  States  Kevised  Statutes,  a  general  allegation  tliat  on  a  day 
named  it  was  duly  gi'anted  to  the  bankrupt  (setting  forth  a  copy) 
is  enough  to  admit  the  evidence.'  Defendant  has  the  burden  of 
proving  his  discharge.'  The  certificate  is  admissible  without  the 
record  of  proceedings;*  and  is  conclusive  evidence  of  the  fact 
and  re^laritv  of  the  discharge.' 

PlaintiS  has  the  burden  of  proving  that  his  4emand  is  one  of 
a  class  excepted  by  the  statute  from  the  operation  of  the  dis- 
charge, for  example,  that  it  is  for  money  received  in  a  fiduciary 
capacity.' 

In  case  of  ^foreign  bankruptcy,  the  burden  is  on  defendant 
to  show  affirmatively  that  the  contract  or  the  parties  to  it  were 


'  Hubbard  y.  Gnrney,  64  N.  Y.  4B7;  and  cas.  cit  in  11  MoaVs  Eng.  R.  41,  n^ 
188;  17  Id.  188;  Artcher  ▼.  Donglnss,  5  Den.  609;  Garrett  y.  Fersrusoii,  9  Mo.  125; 
a.  p.  1  Greenl.  £y.  g  281,  d.  2,  and  cas.  cit;  Home  y.  Bod  well,  4  Gray,  467. 

•  Gahn  y.  Niemcewicz,  11  Wend.  812,  affi'g  8  Paljfe,  614. 

«  Rudge  y.  Bundle,  1  Supm.  CK  (T.  it  C.)  649 ;  Bump  on  Bkcy,  (7  ed.)  748. 

*  Horner  y.  8pelinan,  7S  111.  206 ;  Bump  on  Bkcy.  748. 

»  U.  S.  R.  S.  §  6119;  Haya  y.  Ford,  65  Ind.  62 ;  N.  Y.  Code  Cly.  Pro.  §  682. 

•  Cooper  y.  Cooper,  9  N.  J.  Eq.  (1  Slockt)  666,  669. 

f  Mortje  y.  Cloyes,  11  Barb.  100,  104,  rey  a  on  other  g^rounda  in  Seld.  Notes,  No. 
6,  p.  12 ;  Bump  on  Bkcy.  752. 

«  U.  S.  R.  8.  §  6120;  Dusenbury  y.  Hoyt,  14  Abb.  Pr.  N.  S.  182,  a.  c.  86  N.  T, 
Super.  Ct.  (J.  ^  &.)  98,  fey'd  on  another  ground  in  63  N.  Y.  621 ;  Stern  y.  Nnssbaum, 
6  Didy,  882,  a.  o.  47  llow.  Pr.  489.  The  presumption  that  the  nocessary  final  oath 
was  taken  is  not  overcome  by  the  more  fact  that  it  is  not  found  on  file.  Young  y. 
Ridenbaugh,  8  Dill.  C.  Ct.  289.  The  rulos  of  pleading  and  eyidence  aa  to  diachargea 
under  pnor  ac'a  are  more  strict.  See  Morse  y.  Cloyes,  11  Barb.  100,  rev'd  on  other 
grounos  in  Seld.  Notes,  No.  6,  p.  1 2 ;  and  cases  cited  in  Bump  on  Bkcy.  749 ;  and 
cases  below  cited;  Schermerhom  y.  Talman,  14  N,  Y.  93;  Sherwood  y.  Mitchell,  4 
Den.  485. 

But  eyen  in  respect  to  those  discharges,  there  Is  a  legal  presumption  in  fayor  of 
the  regularity  of  the  proceedings.    McCormick  y.  Pickering,  4  N.  Y.  276. 

*  Sherwood  y.  Mitchell,  4  Den.  485 ;  Harrison  y.  Lourie,  49  How.  Pr.  124, 127. 
Cimtra,  Clement  y.  Hayden,  4  Penn.  St.  188. 
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snch  that  the  foreign  law  could  discharge  the  liability,*  and  that 
the  requirements  of  the  law  were  complied  with.* 

36.  —  impeachinaJ] — Unless  a  reply  was  required,  the  facts 
relied  on  to  avoid  a  discharge^may  be  proved  in  rebuttal,  though 
not  alleged.*    . 

A  discharffe  of  the  United  States,  under  the  act  of  1867  or 
the  Revised  Statutes,  cannot  be  impeached  in  a  State  court  for 
any  cause  which  would  have  prevented  the  granting  of  the  dis- 
charge under  the  bankrupt  act,  or  which  would  have  been  suffi- 
cient ground  for  annulling  the  discharge  in  the  United  States  court 
under  the  act,*  nor  even  on  the  ground  that  it  was  fraudulently 
obtained.*^    It  is  impeachable  for  entire  want  of  jurisdiction. 

37.  Liaolvency.l — The  discharge,  even  though  granted  pend- 
ing the  action,  is  not  admissible  unless  pleaded?  A  general 
aUegation  that  it  was  duly  given  or  made  will  admit  it;^  but  if 
the  allegation  is  put  in  issue,  defendant  must  show  jurisdiction.* 
The  certificate  of  discharge,  if  it  recite  the  jurisdictional  facts, 
is  admissible  in  evidence  without  the  record  of  the  proceedings;' 
and  is  prima  facie  sufficient^®  (though  not  conclusive  ^^)  evidence 
of  jurisdictional  facts.  Its  recitals  are  conclusive  evidence  of  the 
existence  and  regularity  of  the  non-jurisdictional  matters  re- 
cited." Extrinsic  evidence  of  regularity  is  competent."  Defend- 
ant is  bound  to  show  that  the  contract  or  parties  to  it  were  such 
that  the  State  discharge  could  be  operative  upon  it;^*  but  it  is  for 
plaintiff  to  show  that  his  debt  was  not  provable. 


1  Qreen  y.  Sarmiento,  3  Wosli.  C.  Ct,  17,  s.  a.  Pet  C.  CX  74 ;  and  see  Monroe  r. 
Guilleaume,  8  Abb.  Ct.  App.  Dec.  884. 

*  Fielmann  r.  l^nianer,  2  Hun,  864,  8.  o.  4  Snpm.  Ct.  (T.  A  C.)  656. 
»  Ruckman  v.  Cowell,  1  N.  Y.  605,  s.  o.  Y  N.  Y .  Leg.  Oba.  Y. 

^  Corey  r.  Ripley,  57  Maine,  69,  a.  o.  2  Am.  R.  19. 

*  Ocean  National  Bank  y.  Olcott,  46  N.  Y.  12;  Poillon  y.  Lawrence,  43  Super.  Ct 
(J.  <b  S.)  886.  CwU^a,  Batchelder  y.  Low,  48  Vt  662,  a.  o.  6  Ara.  R.  811.  Com- 
pare Payne  y.  Able,  7  Bush,  844,  8.  o.  3  Am.  K  816;  Hennesaeey.  Mills,  57  Tenn.  88. 

*  ComeU  y.  Dakin,  88  N.  Y.  258 ;  Spencer  y.  Beebe,  17  Wend.  557. 
'  N.  Y.  Code  av.  Pra  g  532. 

•Id. 

*  CVConnell  y.  Sntherland,  16  Abb.  Pr.  460,  note. 

i«  Barber  y.  Winslow,  12  Wend.  108,  and  cas.  dt ;  Jay  y.  Slack,  4  N.  J.  L.  (1 
South.)  77. 

"  Morrow  y.  Freeman,  61  N.  Y.  615. 

"  Stanton  y.  Kllia,  12  N.  Y.  676.  Or  at  least  ;>rtma  fade,  Blanchard  y.  Yonog. 
11  Cush.  841.  As  to  effect  if  omission  to  file  papers  under  the  two-thirds  act  se« 
Barnes  y.  Gill,  18  Abb.  Pr.  N.  S.  169. 

"  Bullymore  v.  C<^per,  46  N.  Y.  286,  aflPg  2  Lans.  71.  What  preenmptlons  arise 
from  defects  in  the  record,  see  Soule  y.  Chaae,  1  Robt.  222,  s.  c.  1  Abb.  Pr.  N.  S. 
48,  rey'd,  on  another  point,  in  89  N.  Y.  842;  People  ez  rel.  Pacific  Mutual  Ina.  Co. 
y.  Machndo.  16  Abb.  I'r.  460;  Salters  y.  Tobias,  8  Paige,  338;  Ayrea  y.  Scribner, 
17  Wend.  407. 

"  Smith  y.  Bennett,  17  Wend.  479 ;  s.  p.  Green  y.  Sarmiento,  8  Wash.  C.  Ct  17, 
B.  c.  Pet.  C.  Ct.  74.  For  the  mode  of  proving  domicil  and  citizenship,  see  Chapter  T. 
For  the  effect  of  a  State  insolyent  discharge,  in  respect  to  citizens  affected,  see 
Baldwin  y.  Hale,  1  Wall.  228,  and  cases  there  cited ;  Matter  of  Coates,  8  Abb.  Ct 
App.  Dec  231. 
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88.  New  promise.'] — ^Plaintiff  may  prove  in  rebuttal,  a  new 


the  condition  must  be  shown.' 


>  DoBenbiiry  y.  Hojt,  68  K.  Y.  521,  rey'g  86  Super.  (X  (J.  <ik  &)  94 ;  14  Abb. 
Pp.  N.  8.  182. 

*  Promise  beforo  discharge  is  irreleyant.  Reed  y.  Fredericb,  8  Gray,  280.  The 
date  of  a  written  promise  may  be  sapplied  by  oral  eyidence.  See  Lobb  y.  Stanley, 
6  Q.  B.  674. 

'  Allen  A  Co.  y.  Ferguson,  18  Wall.  1,  citing  Hill  on  Bkcy.  264-6,  and  cases 
there  collected. 

*  Id. ;  Stem  y.  Knssbanm.  6  Daly,  882,  s.  o.  47  How.  Pr.  489. 

*  Allen  y.  Feignson  (aboye);  SSconion  t.  Eislord,  7  Johna.  86;  SUar  y.  Galbraikhy 
16  Am.  L.  Eeg.  N.  &  78. 


CHAPTER  iiit 

LmiTATIONS. 

1.  Fleadinig.  (L  Acknowledgment 

2.  Burden  of  proof.  i.  Pan  payment 

8.  Kew  prombe.  ^.  Indorsement  of  paymeott. 

4.  Conduional  new  promise. 

1.  Pleading.'] — Even  thongh  plaintiff  shows  a  case  to  which 
the  statute  appears  to  be  a  bar,  the  statute  is  not  available  to  de- 
fendant unless  he  has  pleaded  the  facts  necessary  to  give  it 
application.^  If  pleaded,  the  burden  is  on  plaintiff  to  show  any 
suspension  of  the  statute  on  which  he  relies.^ 

2.  Burden  of  proof  ^ — Under  a  plea  of  the  statute,  the  bur- 
den is  on  plain  tin  to  snow  the  commencement  of  action  within 
the  statute  period/  Under  the  new  procedure,  service,  or  the 
time  of  delivery  to  the  sheriff  for  the  purpose  of  service,  is 
usually  the  time.*  At  common  law  the  date  of  the  process  is 
prima  facie  evidence  of  the  time  when  it  was  sued  out,'  but 
does  not  exclude  extrinsic  evidence.*  An  indorsement  by  the 
deputy  sheriff  of  its  delivery  at  the  office,  is  not  evidence  of  the 
date  of  its  delivery,  for  the  statute  does  not  require  him  to  make 
such  indorsement.^  It  is  not  necessary  to  show  that  the  process 
was  actually  returned,  nor  (at  common  law^  even  that  it  was 
actually  delivered  to  the  sheriff ;  but  it  must  be  proved  that  it 
was  sent  to  him,  or  his  deputy,  with  an  absolute  and  imcon- 
ditional  intention  to  have  it  served.*  Oral  declarations  of  trust, 
though  incompetent  evidence  to  establish  the  trust,  are  compe- 
tent to  show  tnat  at  the  time  they  were  made  the  alleged  trustee 


>  N.  Y.  Code  CiT.  Pro.  §418.  The  mle  is  satisfied  bj  pleadinfir  the  facts  without 
mentionixiff  the  statnte.  Harpending  t.  Reformed  Datch  Ch.  16  Pet  456.  Thii 
rale  may  Be  applied  to  special  statutory  limitations  snch  as  that  of  diyorce.  Kaiser 
T.  Kaiser,  16  Hno,  602.  Otherwise  of  delay,  and  staleness  of  dalm  in  equity.  Sul- 
livan y.  Portland,  Ac  IL  IL  Co.  94  U.  8.  (4  Otto),  806.  Plaintiff  may  rely  on  the 
statute,  thon<rh  not  pleaded,  to  bar  any  demand  proved  by  defendant  which  did  not 
call  for  a  reply.     Hann  ▼.  Palmer,  8  Abb.  Ct.  App.  Dec  162. 

*  Baldwin  t.  Martin,  14  Abb.  Pr.  19.  S.  9,  s.  a  35  Super.  Ct  (J.  k  8.)  85,  and 
cas.  dU;  Graham  y.  Schmidt,  1  Sandf.  74. 

s  2  Greeul.  £t.  §  481 ;  Taylor  v.  Spears,  I  Eng.  (6  Ark.)  881. 

*  N.  Y.  Code  Civ.  Pro.  §  899. 

*  2  GreenL  Ev.  §481. 

*  Id. ;  Porter  ▼.  KimbaH,  8  Lans.  880. 

V  Wardwell  t.  Patrick,  1  Bosw.  406.    Compare  N.  Y.  Code  Qt.  Pra  g  lOOi 
»  8ee  N.  Y.  Code  Qv.  Pro.  g  899. 

*  Bnrdick  y.  Green,  18  Johns.  14. 

[882] 
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bad  Bot  began  to  claim  adverselj,  and  thus  show  that  the  atatute 
bad  not  then  attached.^ 

The  burden  is  on  plaintiff  to  show  the  existence  of  facts 
irbich  be  relies  on  to  create  an  exception  from  the  general  rnle 
of  the  statute.*  Where  it  is  incambent  on  plaintiff  to  prove 
that  he  was  under  a  disabilitj,  he  must  show  that  it  was  a  eon- 
tinning  disability  from  the  first.*  Where  fraud  is  available  to 
snspend  the  running  of  the  statute  the  presumption  is,  that  if  the 
party  affected  mi^ht  with  ordin^j  care  and  attention  have  sea* 
sonablj  detected  it,  be  seasonably  bad  actual  knowledge  of  it.^ 
The  burden  is  on  the  debtor,  whose  absence  has  been  shown  and 
who  relies  on  his  return  to  the  State,  to  prove  the  facts  requisite 
to  render  his  return  effectual- as  the  origin  of  the  statute  bar.* 

8.  New  promise.'] — A  new  promise  is  admissible  in  rebuttal 
though  not  alleged.*  Otherwise  of  a  promise  varying  the  con- 
tract.^ The  evidence  must  show  an  express  promise  to  pay, 
absolute  or  conditional,  or  an  acknowledgment  of  the  debt  as 
subsisting,  made  under  such  circumstuices  that  such  a  promise 
may  be  implied.*  The  promise  must  be  made  to  the  creditor,  or 
some  one  acting  for  him^  or  if  made  to  a  third  person  must  be 
calculated  and  intended  to  influence  the  action  of  the  creditor.* 
Under  the  present  statute  an  acknowledgment  or  new  promise, 
relied  on  to  take  the  case  out  of  the  limitation,  must  be  in 
writing,  signed  by  the  party  sought  to  be  charged.^*    This  statute 


»  Bftplcer  V.  White,  68  N.  Y.  204. 

*  Ford  T.  Babcock,  7  N.  Y.  Leg.  Obs.  270,  i.  o.  3  SMidf.  018 ;  SomerrUle  y.  Hmq. 
Uton,  4  Wheat.  280,  234. 

s  AnfT.  on  Lim.  204.  g  19<$. 
^  Ang.  OD  Lim.  198,  g  187. 

*  Cole  V.  Jesrap,  2  Barb.  809,  314;  Ford  r.  Baboock,  7  N,  Y.  Leg.  Obs.  270,  280» 
a.  o.  2  (^and£  518.  If  the  contract  was  made  without  the  State  the  ourden  is  on  de- 
fendant to  show  residence  within  it  for  the  statute  period.  Mayer  y.  Friedman,  7 
•Hun,  218.  affi'd  69  N.  Y.  608. 

*  Esseltyn  y.  Weeks,  12  N.  Y.  685,  a.  o.  2  Abb.  Pr.  272 ;  Daaenbnry  y.  Hojt,  58 
Id.  621 ;  Ynw  v.  Kerr,  47  Penn.  St.  883. 

^  Lonsdale  t.  Brown,  8  Wash.  404. 

*  Wakeman  v.  Sherman,  9  N.  Y.  85;  Meyerhoff  T.  Froelich,  27  Weekly  R.  258. 
If  there  was  more  than  one  debt,  a  general  acknowledgment  of  indebtedness  is  not 
sufficient  alone  as  evidence  of  a  new  promise  to  pay  either  one.  Stafford  y.  Bryan, 
8  Wend.  582,  586;  and  see  1  Pet.  861. 

*  Wakeman  y.  Sherman  (above);  Sibert  y.  Wilder,  16  Ean.  176,  s.  o.  22  Am.  R. 
280. 

»•  N.  Y.  Code  ay.  Pro.  %  896 ;  Essektyn  ▼.  Weeks,  2  Abb.  Pr.  272,  e.  o.  12  K.  Y. 
635 ;  and  see  Adger  y.  Alston,  15  Wall.  656, 661.  And  an  aooount  stated,  not  sijo^ed, 
cannot  be  regarded  as  a  new  contract  to  sustain  an  action  when  action  on  the  original 
indebtedness  is  barred  by  the  ststuto.  Chace  y.  Trafford,  116  Mas&  629,  s.  o.  17 
Am.  \i.  171.  The  debtor's  specifving  the  demand  in  sn  assignment  for  benefit  of 
creditors,  may  be  enoutrh  as  a  new  protnise  (Hckett  r.  King,  84  Barb.  198),  but  a 
part  payment  by  his  assignee  does  not  reyive  the  debt  again  as  of  the  date  of  the 
payment.  Rooseyelt  y.  Mark.  6  Johns.  Ch.  266.  As  to  promises  of  joint  debtors, 
partners  after  dissolution,  Ac,  see  p.  184  of  this  yol.  and  Beardsley  y.  Hall,  36 
Conn.  270,  8.  a  4  Am.  H.  74.  In  those  jurisdictions  where  the  statute  does  not  re- 
quire a  new  promise  to  be  in  writing,  the  ttatvUe  uf  fraudt  does  not  require  it^  if  the 
origioal  contract  waa  in  writing.    Brandt  on  Suretyship  d  Q.  85,  g  65, 
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does  not  alter  the  requisite  acknowledgment  or  new  promise,  bat 
only  requires  it  to  be  in  writing,  signed ;  ^  and  the  date  of  the 
writing  may  be  shown  by  oral  evidence,*  even  for  the  purpose  of 
correcting  an  erroneous  date.'  And  oral  evidence  is  competent 
to  connect  the  new  promise  with  the  original  debt.* 

4.  Conditional  new  promise.'] — If  the  new  promise  was  con- 
ditional, plaintiff  must  at  least  give  evidence  from  which  the  jury 
may  infer  fulfillment  of  the  condition,  as  expressed.*^  If  the 
promise  was  to  pay  in  specific  articles,  plaintiff  must  show  that 
ne  was  ready  and  offered  to  accept  them.  Promise  to  pay  when 
able,  is  insufiicient  without  evidence  of  the  ability  to  pay.' 
Direct  evidence  of  ability  is  not  necessary ;  it  may  be  infenied 
from  circumstances.''  To  show  continuing  inability,  defendant 
may  prove  his  indebtedness  to  third  persons  without  producing 
or  accounting  for  written  securities.' 

6.  Acknotoledgment.'] — ^Evidence  of  an  acknowledgment  is 
not  eiiough  unless  it  suffices  to  sustain  an  inference  of  promise ;' 
but  an  acknowledgment  without  words  importing  intent  to  pav 
may  suffice.**  The  production  of  the  instrument  soed  on,  with 
an  indorsement  in  the  handwriting  of  the  debtor,  of  his  name 
and  the  date  of  the  indorsement,  is  a  sufficient  acknowledgment 
in  a  writing  signed  by  the  party  chargeable,  within  the  meaning 
of  the  statute." 

6.  Part  payment'] — The  statute  requiring  a  new  promise  to 
be  in  writing  does  not  prescribe  any  new  rule  of  evidence  as  to 
the  fact  or  effect  of  payment ;  and  part  payment  may  be  proved 
by  oral  admissions  of  the  debtor."  Where  a  part  payment  relied 
on  was  made  by  an  agent,  the  evidence  must  sustain  an  inference 
that  the  agent  had  authority  to  make  a  new  promise,  or  to  per- 
form for  the  party  the  very  act  which  is  relied  on  as  evidence  of 
a  new  promise."  The  authority  of  the  agent  may  be  proved  by 
parol.**  If  defendant  or  his  authorized  agent  maae  the  payment, 
it  is  immaterial  whose  money  was  used." 


1  Eincaid  y.  ArcbiUld,  IS  N.  Y.  189, 1»2,  affi'g  10  Hon,  9. 

*  Edmonds  v.  Dowhb,  2  C.  <&  M.  469. 

>  Kincaidy.  Archibald.  78  N.  T.  189,  198,  and  cases  cited. 

*  Ilslev  V.  Jewett,  2  Mete.  168,  178. 

*  Cartledge  ▼.  West,  2  Den.  877 ;  Wakeman  y.  Sherman,  9  K.  Y.  86 ;  Bosh  v. 
Barnard,  8  Johns.  407. 

*  Id.;  Tompkins  y.  Brown,  1  Den.  247;  Chandler  y.  Gloyer,  82  Penn,  St  609. 

^  Thus  the  fact  that  he  was  in  business  and  kept  open  store  is  enough  to  go  to  the 
Jnry.  Lonsdale  y.  Brown,  4  Wash.  C  Ct.  86.  The  mere  fact  of  his  haying  a  sign 
of  business  oyer  his  door  is  not  enough*    Eyerson  y.  Carpenter,  17  Wend.  419, 4:isL, 

*  Duffie  y.  Phillips,  81  Ala.  671. 

*  Van  Eeuren  y.  Parmelee,  2  N.  Y.  628. 

>^  Cowan  y.  Maganran,  Wall.,  Jr.  66,  and  cas.  cit 

"  Bourdin  y.  Greenwood.  L.  R.  18  Eq.  Cas.  281,  s.  o.  1  MoaVs  Eng.  677. 

^  First  National  Bank  of  Utica  y.  Ballou,  49  X.  Y.  166 ;  2  Lans.  120. 

>*  Smith  y.  Ryan,  66  N.  Y.  862,  866,  afii'g  89  Super.  Ct.  (J.  dt  S.)  489. 

M  Blrst  Nat.  Bank  of  Utica  y.  Ballon,  49  N.  Y.  166. 

"Id. 
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The  part  payment  mnst  be  an  actual  transfer  of  something  of 
yalae,  not  a  mere  indorsement  or  dednction  ;^  and  it  must  be 
shown  to  have  been  made  under  circumstances  which  will  war- 
rant a  finding,  as  a  question  of  fact,  that  the  debtor  intended  to 
recognize  the  debt  as  subsisting,  and  that  he  was  willing  to  pay 
it  ;^  i)ut  its  effect  is  not  impaired  by  evidence  that  he  supposed 
the  part  payment  would  extinguish  the  whole.' 

Evidence  of  mere  payment  of  money  is  not  enough  without 
something  to  connect  it  with  the  debt  in  suit.^ 

The^^ect  of  a  part  payment,  as  against  the  statute,  may  be 
repelled  by  evidence  that  the  debtor,  at  the  time  of  making  it,  ex- 
pressly disputed  the  balance  or  the  item  now  contested.* 

7.  Indifrsement  of  payment^ — An  indorsement  on  the  instru- 
ment sued  on,  acknowledging  a  part  payment,  and  dated,  is  com- 
petent, and  sufiicient  to  go  to  the  jury,  if  in  the  handwriting  of 
the  defendant ;  or,  when  in  the  handwriting  of  the  creditor  who 
is  shown  to  have  since  deceased,*  if  there  is  extrinsic  evidence  of 
the  date.''  In  other  cases  an  indorsement  on  the  security,  made 
by  the  creditor  without  the  privity  of  the  debtor,  is  not  evidence 
of  the  payment  for  this  purpose,  unless  it  appear  that  it  was 
made  at  a  time  when  its  operation  would  be  against  the  interest 
of  the  person  making  it.  With  such  evidence  it  is  sufficient  to 
go  to  the  jury.' 


1  Blanch trd  ▼.  BUmchard,  122  Mass.  R68,  s.  c.  23  Am.  R.  897. 

*  Hckett  T.  King,  84  Barb.  198.  Heaoe  compulsory  payment  is  not  enoogb. 
Mori^an  t.  Rowlands,  L.  R.  7  Q.  B.  498,  s.  o.  2  Moak's  £ng.  'dll,  and  cas.  cit.  In 
application  of  the  same  priodple,  the  delivery  of  a  bill  or  note  of  a  third  per^ton  as 
oofiateral  secmrity  or  as  pro?isional  or  conditional  part  payment,  is  competent  evi- 
dence within  the  rnle  aUowing  eyidence  of  payment,  ana  whether  the  security  re- 
sulted in  part  payment  or  not  is  immaterial.  Smith  y.  Ryan,  66  N.  T.  862,  855,  affi'g 
89  Super.  Ct.  (J.  dk  S.)  489.  Bat  on  the  other  hand,  a  part  payment  derived  from  a 
collateral  security,  without  the  assent  of  the  debtor  to  it  as  a  payment;  is  not 
alone  sufficient  as  a  new  promise.    Harper  v.  Fairley,  63  N.  T.  442. 

•  Carrington  v.  Crocker,  87  N.  T.  886,  m  o.  4  Abb.  Pr.  N.  S.  886. 
^  Livermore  v.  Rand,  26  N.  H.  (6  Fast.)  86. 

■  Peck  V.  K.  Y.  and  Liverpool  S.  8.  Co.  6  Bosw.  326,  287. 

•  Ridley  v.  Wij^htman,  18  Hun,  163, 166 ;  1  Greenl.  Ev.  18th  ed.  155. 

^  Whether  this  is  necessary  compare  Risley  y.  Wi'^htman  (above);  Knight  v. 
aements  (above);  1  Qreenl  Ev.  154,  §§  121, 122;  Miller  v.  Dawson,  26  Iowa,  186. 

*  Roseboom  v.  Billington,  17  Johns,  182. 
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1.  OenetAl  Rules. 

2.  Former  recoyerr  as  merging  the 

cause  of  action. 
8.  Splitting  cause  of  action. 
4.  Former  adjadication   as  an    ea- 

toppeL 
6.  What  qnestions  are  coticlnded. 
6.  Construction  of  instrument. 
V.  Courts  and  tribunals. 

8.  EzcluBiTe  juriacKction. 

9.  Parties. 


10.  Joint  defendants. 

11.  Form  of  the  adjudieatldn. 

12.  Keeord  to  be  produced. 

18.  Whet  questions  were  deieifniiiied 
by  it 

14.  Oral  evidence  to  exphiin  record. 

15.  Set-off. 

16.  Rebuttal:  Want  of  Jurisdiction. 

17.  — fraud. 

18.  —  appeal ;  reranaL 

19.  —  new  title. 


1.  General  Rides!] — The  ^neral  rules  are :  1.  The  pdgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point  i8,  as  a 
plea,  a  bar,  or,  as  evidence,  conclusive  between  the  same  parties, 
on  the  same  matter  directly  in  question  in  another  court ;  2.  The 
judgment  of  a  court  of  exclusive  jurisdiction  directly  upon  the 
point  is,  in  like  manner,  conclusive  upon  the  same  matter  between 
the  same  parties,  coming  incidentally  in  question  in  another  court 
for  another  purpose ;  3.  But  neither  the  judgment  of  a  concur- 
rent or  exclusive  jurisdiction  is  evidence  of  any  matter  incident- 
ally cognizable,  nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment.^ 

1  Duchess  of  Kington's  Case,  20  How.  St.  Tr.  588,  s.  c.  2  Smith's  L.  Cas.  $09 ; 
Caujolley.  Ferrie,  13  Wall.  465,  469.  The  conclusive  effect  is  lost  if  opportunity  lo 
plead  has  been  bad  and  ne/a^lected.  Page  828,  n.  1.  The  reader  wUl  be  assistea  in 
narmonizing^  the  otherwise  irreconcilable  conflict  which  appurently  exists,  even  among 
well  considered  decisions,  if  he  bears  in  mind  ihe  distinctions  between  the  following 
important  classes  of  cases,  which  are  all  comprehended  under  the  general  designation 
of  **  former  adjudication."  1.  Where,  to  prevent  plaintiff  from  maintaining  any  ac- 
tion, defendant  insists  that  be  has  already  had  his  action  on  the  same  cause  and  it 
has  been  determined  against  him.  Here  the  iudgment  is  n  bar.  2.  Where  defendant 
adduces  a  judgment  between  himself  and  pluintiff,  as  evidence  of  the  truth  of  de- 
fendant's afiegtttion  of  fiict  or  denial  Here  if  the  action  was  for  the  same  cauFe,  the 
judgment  is  conclusive  on  every  question  that  mis^ht  h^ve  been  litigated;  if  on  an- 
other claim  or  demand,  it  i^  conclusive  as  to  those  questions  which  actually  were  liti- 
gated and  determined.  8.  Where  he  adduces  it  as  deti*rmining  the  eonstmc:ion  of  a 
contract  between  them,  or  of  a  statute  on  which  their  controversy  turns.  4.  Where, 
to  prevent  plaintiff  from  maintainins:  any  action,  defendant  insists  ihat  he  has  already 
had  his  action  and  recovered  judgment  on  f^cts  now  alleged.  Ilnre,  although  the 
judgment  may  be  evidence  of  the  truth  of  the  allegations  uf  the  co'uplaint,  it  mergus 
the  cause  of  action,  and  though  the  alle^ntions  be  true  the  court  will  not  give  plaintiff 
a  second  judgment.  See,  for  the  limits  of  this  rule,  4  Abb.  N.  Y.  Di<r.  now  ed.  86; 
3  Id.  462-74 ;  1  Id.  268.  6.  Where  he  alleges  that  plaintiff  has  sued  for  and  recov- 
ered a  part  of  an  entire  claim  which  cannot  be  split.  Here  the  court,  upon  the  same 
principle,  will  not  entertain  a  second  action,  although  it  be  clear  that  somethini:  re» 
mained  due  and  onrecovered,  which  oajht  to  have  been  recovered  in  the  first  actloa 

[826] 
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3,  Formif  recovery  as  merging  the  eatcee  of  Aetian,'}  —  A 
fonner  recovery  in  favor  of  plaintiff,  relied  on,  not  as  furnishing 
evidence  in  (Support  of  def  enaant's  present  allegations,  but  as  merg- 
ing the  caise  oi  action  and  constitnting  a  bar  to  ar  new  action,  10 
not  admissible  if  not  pleaded.^ 

8.  SplUtinq  cause  qf  aolwn.']'-'A  jadgiiient  in  a  former  action 
bronffht  only  for  a  part  of  the  same  cause  of  action,  is  admissible 
(if  pleaded)  to  bar  recovery  for  the  residue ;  and  all  the  items  of 
a  running  account  constitute  a  single  cause  of  action  within  this 
rule,'  and  so  do  all  sums  due  on  a  single  covenant,  at  the  time  of 
Commencement  of  action.' 

4.  Farmer  adjudication  as  an  estoppel."] — ^Wliere  a  former  ad- 
judication is  pleaded  as  an  estoppel,  it  is  a  conclusive  bar.    Where 


See  1  Id.  627 ;  Jex  t-.  Jacob,  7  Abb.  Ketr.  CnB.  46d ;  Perry  V.  Dickenson,  Id.  486. 
6.  Where  he  alleo-es  that  in  a  former  Action  by  himself  against  the  platntiif,  the  latter 
oujsht  to  haye  f  et-off  what  he  now  aUeges^  and  by  failing  to  do  so  ia  concladed.  bee 
Blair  v.  Bartlett,  76  N.  Y.  160. 

Independent  of  the  rales  stated  in  the  text,  judicial  proceedings  may  be  giren  ia 
^dence,  like  anvthinsf  else,  as  circumstances  from  which  to  infer  a  g  ven  oonse- 
qaence,  without  that  concnrtenoe  as  to  identity  of  parties  and  subject-matter  which 
works  a  technical  bar.  Van  Rensselaer  v.  Akin,  22  Wend.  «^49.  The  pleadins^  of  a 
party  in  a  former  procead'iMg,  is  competent  a;rainst  hin  (with^nt  reference  to  identity 
of  subject  or  parties),  it  shown  to  have  been  made  with  his  knowledge  or  sanction. 
Cook  v.  Bnrr,  44  N.  Y.  166.  But  is  not  cooclnsiro  unless  there  is  same  ground  for 
treating  it  as  nusing  an  e.<itoppeL    Id. 

When  used  for  other  objects  than  as  a  bar  or  estoppel,  as  for  Instsnce  In  dernign- 
ing  a  t  tie  or  to  show  a  confeasion,  or  an  act  done,  the  reason  of  tho  rule  restricting 
the  evidence  to  a  cas3  between  the  same  parties  ceases.  A  mere  stranger  t  >  a  verdict 
and  judgment,  for  instance,  who  claims  land  in  virtue  of  a  purchase  upon  execution, 
may  give  the  record  in  evidence.  A  plea  of  guilty  to  an  indict rnent  for  an  assault 
and  battery,  may  be  received  as  evidence  i^inst  the  defendant  in  a  civil  action  at  the 
suit  of  the  prosecutor ;  an  answer  in  chancery  in  one  suit,  is  admissible  ij  another 
between  ditrcrent  parties.  Walsh  v.  Ostrander,  *22  Wend.  177,  Cowex,  J;  f^arr  v. 
Gratz,  4  Wheat.  213.  And,  where  reputation  is  relevant,  a  judgment  between  dif- 
ferent parties  establishing  the  fac^,  is  competent  evidence  of  reputation.  ReeJ  v. 
Jackson,  1  East,  S65.  Wherepleadiu'^  and  a  judgment  or  decree  are  put  in  evidence 
for  such  a  purpose  to  prove  a  fact  wh.ch  appears  on  the  face  of  those  documents  to 
have  been  in  issue,  the  party  producing  them  is  not  bmmd  also  to  put  in  the  deposi- 
tions as  part  of  his  own  case.     Laybonrn  v.  Crisp,  4  M.  <k  W.  820;  Rose.  N.  P.  128. 

1  Norris  r.  Amos,  16  Ind.  8B6.  Otherwise  at  common  law.  Mason  v.  Eldred,  6 
Wall.  281,  234.  Nor  is  it  avnlable  when  not  pleaded  by  defendant,  even  if  proved 
by  plaintiff.  Brazill  y.  Isham,  12  N.  Y.  9,  affi'g  1  E.  D.  ^mith,  437.  But  admission 
without  obiection  is  not  (ground  of  reversal.  N.  Y.  Cent.  Ins.  Co.  t.  Nat.  Pr^t.  Inai 
Co.  14  N.  Y.  86;  Draper  v.  Stoavenel,  88  Id.  219,  222. 

«  Secor  v.  Sturgis.  16  N,  Y.  648. 

'  Jix  y.  Jacob.  7  Abb.  New  Cas.  463.  The  true  distinction  seems  to  be  that  if 
the  claims  consiituted  a  single  cause  of  action,  though  arising  on  different  transac- 
tions or  periods, — as  for  instniire,  a  running  account,  or  successive  instilments  of  rent 
actually  accrued, — a  jadgmeht  for  part  bars  a  new  action  for  the  rest ;  but  if  they  are 
such  that  although  they  might  have  been  joined,  they  must  have  been  separately 
iitated  as  separate  causes  of  action  even  though  they  arose  at  the  same  time  rr  on 
the  same  contract, — such  as  claims  on  distinct  covenants,  or  claims  on  a  principal  and 
on  a  collateral  security,  etc., — a  judgment  on  one  does  not  bar  a  new  action  on  the 
bther,  unless  by  establishing  some  matter  fatal  to  both.  Compare  Jex  v.  Jacob,  7 
Abb.  New  Cas.  463 ;  and  Perry  y.  Dicken80u«  Id,  486>  and  coses  dtodj  where  coi^ 
flicting  cases  are  collected. 
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the  party  could  and  did  not  plead  it,  but  denied  the  fact  to  con« 
elude  which  it  is  offered,  he  consents  to  try  the  fact,  and  the  adju- 
dication is  only  prima  facie  evidence.  Where  from  tlie  form  of 
the  proceeding  he  could  not  plead  it,  it  is  admissible  and  conclusive.^ 

5.  What  questions  are  concluded,'] — An  adjudication  when  used 
as  an  estoppel  in  another  action  between  the  same  parties  upon 
the  same  claim  or  demand,  is  conclusive,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admissible  matter  which 
might  have  been  oiBTered  for  that  purpose.*  When  used  as  an 
estoppel  in  an  action  on  another  claim  or  demand,  it  is  conclusive 
on  any  material  fact,  common  to  both,*  which  was  actually  con- 
troverted, liti^ted  and  determined  in  the  former  action,  and  on 
those  only.*  In  all  cases  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one  cause  of  action  to 
matters  arising  in  a  snit  upon  a  different  cause  of  action,  the  in- 
quiry must  always  be  as  to  the  point  or  question  actuallv  litigated 
or  determined  in  the  original  action,  not  what  might  have  been 
thus  litigated  and  determmed.' 

In  cases  of  either  class  it  is  conclusive,  although  the  facts  nec- 
essary to  show  that  the  same  question  was  determined  are  shown 
by  parol,*  under  rules  below  stated. 

One  who  pleads  and  proves  a  judgment  as  a  former  adjudica- 
tion, in  respects  favorable  to  him,  is  concluded  by  it  in  respects  in 
which  it  is  unfavorable  to  him,  although  it  might  not  otnerwise 
be  conclusive  in  such  respects.' 

6.  Construction  of  instrument^] — The  construction  of  a  con- 
tract determined  in  an  action  between  the  parties,  is  conclusive 
on  them  in  another  action  on  subsequently  accruing  claims  on  the 
same  clauses.*  Where  a  former  adjudication  on  the  construction, 
even  of  a  statute,  is  relied  on,  the  party  need  not  prove  again  the 
facts  which  led  the  court  to  give  such  construction  to  the  statute.* 

*  Wood  V.  Jackson.  8  Wend.  9,  rev'g  8  Id.  27  (Skward)  ;  Lawrence  t.  Hant,  10  Id. 
81,  86  (ft.  p.  Nelson,  J.) ;  Rose.  N.  P.  206 ;  modifying  the  rule  of  Cn.  J.  De  Gbet.  in 
Dachesa  of  Kingston's  CaMS,  20  How.  St.  Tr.  688.  b,  o.  2  Sm.  L.  Cas.  609 ;  Krekeler 
▼.  Ritter,  62  N.  Y.  872;  Wright  y.  Butler,  6  Wend.  284,  288 ;  Jackson  t.  Lod^e,  86 
Cal.  28.  Contra,  Bigetow  on  Est.  620,  who  is  of  opinion  that  it  ought  to  be  concTasive 
whenever  it  is  admissible.  Reasonable  certainty  is  all  that  is  required  in  the  allega- 
tion.   Gould  y.  Evansyille,  Acl  R.  R.  Co.  91  U.  S.  (1  Otto),  626,  631. 

«  Cromwell  V.  County  of  Sac,  94  U.  S.  (4  Otto),  861,  862. 

*  Thus,  a  judgment  defeating  an  action  on  one  of  two  instruments  given  as  one 
transaction,  upon  the  ground  of  want  of  authority,  or  of  fraud,  or  discharge*  com- 
mon to  both,  is  a  bar  to  an  action  between  the  same  parties,  upon  the  other  instru- 
ment  Aurora  City  y.  West,  7  Wall.  82,  96 ;  Bouchaud  y.  Dias,  8  Den.  24S ;  Gardner 
T.  Buckbee,  8  Cow.  120. 

«  Cromwell  y.  County  of  Sac,  94  U.  S.  (4  Otto),  861,  868 ;  Dayis  y.  Brown,  Id.  423. 
»  Id. ;  Id. 

*  Walker  y.  Chase,  68  Me.  268.    Compare  Russell  y.  Place,  94  H.  S.  (4  Otto),  606. 
^  United  Society  of  Shakers  y.  Underwood,  11  Busb.  266,  s.  c.  21  Am.  R.  214,  219. 

*  Tioga  R.  R.  Co.  y.  Blossburg,  Stc,  R.  R.  Co.  20  Wall  187,  148,  and  c<\8e8  cited. 

*  Wood  y.  Mayor,  Ac  of  N.  Y.  73  N.  Y.  666. 
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7.  Courts  and  tribunals,'] — Tho  rule  that  a  former  adjudica- 
tion is  an  estoppel,  is  applied  not  only  to  the  adjudications  of 
domestic  courts,  inferior*  or  superior,  but,  with  due  qualification 
as  to  jurisdictional  questions,  to  the  adjudications  of  competent 
tribunals  in  foreign  countries,  to  sentences  of  courts  of  admiralty, 
to  those  of  ecclesiastical  tribunals,  and,  in  short,  of  every  court 
which  has  proper  cognizance  of  the  subject-matter,*  if  the  adju- 
dication is  conclusive  by  the  law  of  the  foreign  jurisdiction ;  and 
in  a  qualified  degree,  to  decisions  of  other  bodies  than  those 
which  are  strictlv  judicial.' 

It  is  a  general  rnle  that  where  a  particular  authority  is  con- 
fided to  a  public  officer  to  be  exercised  by  him  in  his  discretion, 
upon  an  examination  of  facts,  of  which  ne  is  made  the  appro- 
priate jud^e,  his  decision  upon  these  facts  is,  in  the  absence  of 
any  controlling  provisions,  absolutely  conclusive  as  to  the  exist- 
ence of  those  facts.^ 

An  award  is  in  the  nature  of  a  former  adjudication  under  these 
rules.' 

8.  Exdusive jurisdiction,'] — An  adjudication  by  a  court  of  ex- 
clusive jurisdiction  is  necessarily  conclusive  on  all  other  courts, 
no  matter  in  what  controversy  adduced,*  subject  however  to  im- 
peachment for  fraud  or  want  of  jurisdiction.  When  adduced  in 
the  same  court,  it  only  binds  the  subject-matter  as  between  par- 
ties and  privies.^ 

9.  Parties!] — The  term  "  parties,'*  iii  these  roles,  includes  not 
only  the  actual  parties  to  the  particular  litigation  but  also  all  per- 
sons who  claim  under  them  as  privies,'  and  all  who  have  a  direct 


>  RoQtledge  t.  HiBlop,  2  Ellis  <fe  E.  549. 

*  HopVins  V.  Lee,  6  Wheftt  109;  Smith  t.  Eernochan,  *l  How.  (U.  S.)  198. 

*  See  Big.  on  Est.  14.  As  to  the  conclusive  effect  of  decisions  of  church  Judi- 
ratories,  see  Connitt  y.  Reformed  Protestant  Ihitch  Church  of  New  Prospect,  54  N. 
T.  551;  4  Lans.  889,  and  cas.  cit 

^  Allen  T.  Blunt,  8  Story,  745.  For  the  discussion  of  this  principle,  and  the  dis- 
tinction hteween  revising  the  decision  of  the  officer,  and  applying  to  equity  for  the 
benefit  of  it  for  another  wan  the  one  in  whose  fiavor  it  was  made,  see  Martin  t.  Mott, 
12  Wheat.  19;  Qould  y.  Hammond,  1  McAlL  285;  Lindsey  y.  Hawes,  2  Black.  554, 
and  cases  cited ;  State  of  Minnesota  y.  Bachelder,  1  Wall  1<)9 ;  Stark  y.  Starrs,  6 
Id.  402;  Silver  v.  Ladd,  7  Id.  219;  U.  S.  v.  Wright,  11  Id.  648;  Johnson  y.  Tows- 
ley,  18  Id.  72. 

»  Braiill  v.  Isham,  12  N.  T.  9.  affi'g  1  E.  D.  Smith,  487.    See  Chapter  XXIV. 

•Oelston  v.  Hoyt,  8  Wheat.  246;  Case  of  Broderick's  WiU,  21  Wall.  508. 

^  The  Mary,  9  Cranch,  126. 

*  Big.  on  Est.  75.  For  instance,  a  different  person  succeeding  to  the  same  trust. 
Verplanck  v.  Van  Bnren,  76  N.  Y.  247,  256,  rerg  11  Hun.  828;  hut  not  the  same 
person  appearing  individually  in  the  earlier  case,  and  as  trustee  in  the  later.  Rath- 
bone  v.  Hooney,  58  N.  Y.  468 ;  and  see  p.  159  of  this  vol.  Assignor  and  osalc^ee  of 
a  chose  in  action.  Chew  y.  Brumagen,  13  Wall.  497.  Compare  p.  1 1,  <fcc  of  this  voL 
Personc  purchasing  pendente  lite.  Craig  v.  Warp,  1  Abb.  Ct»  App.  Dec.  454.  A  cor. 
poration  in  which  a  previous  corporation  had  become  merged.  Pnila.  ^c.  R.  R.  Co. 
y.  Howard,  18  How.  (U.  S.)  807.  Creditors  may  be  concluded  by  a  judgment,  to 
which  an  aasigoao  in  trust  for  them  was  a  party.    Kerrison  v.  Stewart,  98  U.  S.  (8 
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mterefit  in  the  Bnbject-matter  of  the  suit,  or  have  a  right  to  malce 
a  defense,  or  control  the  proceedings,^  to  adduce  and  cross-ex- 
amine witnesses,  and  to  appeal;^  or  who  have  assumed  to  do  so.' 

The  rule  does  not  make  an  adjudication  evidence  against  a 
stranger/  nor  against  new  parties  not  in  privitj,  nor  in  fiivor  <rf 
new  parties  not  in  privitj,  against  whom  the  judgment  had  it 
been  adverse  would  not  have  been  available.* 

If  the  parties  are  not  nominally  the  same,  extrinsic  evidence  is 
competent^  and  necessary'  to  show  the  identity. 

Ihe  fact  that  there  were  other  parties  in  the  former  suit  who 
are  also  estopped,  does  not  render  the  former  decision  any  less  con- 
clusive against  him  who  is  a  party  to  both.' 

10.  Joint  defendants,'] — Where  the  contract  is  joint  and  not 
joint  and  several,  a  judgment  against  one  debtor  merges  the  en- 
tire cause  of  action,  even  without  proof  of  satisfaction,  and  bars 
an  action.^  Otherwise,  under  the  special  statutes  as  to  joint 
debtors.^  In  actions  for  wron^  whether  to  person  or  property,  a 
previous  recovery  against  a  joint  wrong-doer,  on  account  of  the 
same  wrong,  is  not  a  bar  unless  satisfaction  is  proved.^ 

11.  Form  of  the  adjudication.'] — The  rule  is  applicable  to  ad- 
judications at  law  or  in  equity ,**  unless  the  adjudication  was  upon 
the  ground  that  the  party  had  mistaken  his  remedy.  It  extends 
not  only  to  ordinary  judgments  at  law,  and  decrees  m  equity,^  but 
also  to  a  judgment  by  default  ;^^  and  to  a  judgment  by  confession, 


Otto),  165,  160.  Persons  not  pArttes  to  proceedings  in  a  court  of  equity  for  dlstriba- 
tion  of  a  common  fund  among  tiie  claimants,  are  not  concluded  by  the  decree  (if  no- 
tice was  not  given  and  they  were  not  fniilty  of  neglect),  from  proceeding  on  their 
own  t)ehalf,  if  they  intervene  before  distribution.  Afatter  of  Howard,  9  Wall.  176. 
186,  and  cas  cit  Ck>mpare  Kerr  y.  Biodgett,  48  N.  T.  62;  10  Abb.  Ft.  la?,  a.  c  26 
How.  Pr.  808. 

>  Bates  y.  Stanton,  1  Duer,  ^9. 

*  1  Greenl.  By.  g  685. 
»  Big  on  Ent  47. 

«  Hurst  y.  McNeil  1  Wash.  O.  Ct  ^;  Matthowf  y.  Meiied^^r,  2  McLean,  145: 
Booth  y.  Powers,  66  N.  Y.  22,  rev'g  Flint  y.  Craig,  69  Barb.  819.  "  la  trntli  tliete 
is  no  possible  gronnd  on  which  a  reported  case  can  bo  made  evidence  of  the  iac*ta 
8* nlod  therein,  Hgainst  a  stranger."  Gridlet,  J.,  Seymour  y.  ^larvin,  1 1  Barb.  80«  86 ; 
but  see  page  827,  note. 

'  Baring  y.  Fnnning,  1  Paine,  649. 

*  Stevelie  y.  ReaH,  2  Wa^h.  C.  Ct.  274:  Eyans  y.  Patterson,  4  Wall.  224,  281. 

*  Greely  y.  Smith.  8  Woodb.  A  M.  236. 

*Dows  y.  McMichael,  6  Paige,  189;  Thompson  y.  Roberta,  24  How.  (U.  S.) 
288. 

*  Mason  y.  Eldred,  6  Wall.  281,  288,  reyiewing  casos. 
wid. 

"  Loyejoy  y.  Murray,  8  Wall.  1,  citing  the  conflicting  casas.  The  contrary  la 
held  in  Virginia  and  Rhode  Island. 

"  Bank  of  U.  S.  y.  Beverly.  1 7  Pet  127. 

1*  Smith  y.  Kernochen,  7  How.  (U.  S.)  198.  A^  to  interlocutory  decree,  compare 
Rumford  Cham.  Worlts  y.  Heolcer,  10  Pat  OB.  Gas.  289;  btovaU  t.  Banka,  10  Wa& 
688,  687. 

•M  Dickson  t.  Wilkinson,  8  How.  (U.  S.)  67. 
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on  facts  appearing  on  the  record,^  and  to  adjudications  on  adverse 
rights  as  Between  co-defendants.' 

A  nonsuit  at  law,'  or  what  is  equivalent,  a  dismissal  of  com- 
plaint in  an  action  of  a  legal  nature  imder  the  new  procedure,  for 
reasons  which  would  be  cause  of  nonsuit  at  common  law,^  is  not  a 
barj  unless  it  aflirmatively  appears  that  it  was  granted  upon  a  de- 
termination of  the  merits  of  the  same  controversy.*  A  demurrer^ 
followed  by  judgment  on  the  merits  a^inst  the  demurrant,  is  a 
bar;*  but  the  bar  rests  rather  on  the  judgment  than  on  the  de- 
murrer. A  report  of  a  referee  or  simimr  finding  in  a  court  hav- 
ing power  to  arrest  judgment  and  grant  a  new  trial,*  or  a  verdict^ 
without  judgment  tnereon,"  or  on  which  the  judgment  has  been 
reversedi^  is  not  an  adjudication  and  is  not  aamissible  in  a  subse- 
quent action. 

An  order  J  made  on  motion,  is  not  conclusive  in  the  same  sense  as 
a  judgment ;  and  to  prove  it  the  motion  papers  and  evidence  should 
be  produced.^®  A  reversal^  remanding  the  cause  for  new  trial,  is 
not  a  bar  unless  it  directly  affirms  or  denies  some  point  in  issue.^ 

12.  Record  to  he  jproduced."] — The  record,  or  a  copy  properly 
authenticated,"  must  be  produced,**  or  accounted  for,  so  as  to  let 
in  secondary  evidence.  If  the  record  be  lost,  the  regularity  of  the 
proceedings  and  the  sufficiencv  of  the  evidence  given  on  the  for- 
mer trial  are  presumed.*^    Unless  a  foundation  is  laid  for  second- 


>  Big.  on  Est.  18.  20. 

*  Corcoran  r.  Chesapeake,  Ac  Canal  Co.  94  U.  S.  (4  Otto),  '^41 ;  Cratg  t.  Ward, 
1  Abb.  a.  App.  Dec.  464. 

»  Holton  V.  Gleaaon,  26  N.  H.  (6  Fort.)  501 ;  Greely  y.  Smith,  1  Woodb.  <fc  M. 
181;  8  Id.  236;  Homer  v.  Browp,  16  Uuw.  (U.  S.)  361;  ATioh.  Ins.  Bk.  v.  Eldred,  6 
Bias.  870. 

*  Wheeler  t.  Ruckman,  61  N.  T.  891.  And  by  N.  T.  Code  Civ.  Pro.  §  1209.  a 
judgment  of  diamiesol  in  any  action  thereafter  commenced,  does  not  bar  a  new  action 
for  the  same  c  mse  of  action,  unless  it  expressly  declares,  or  it  appears  by  the  in  \g- 
ment-roll,  that  it  is  rendered  upon  the  merits.  Whether  an  absolute  dismissal  of  a 
bill  in  equity  is  a  bar,  compare  Wheeler  v.  Ruc^rman  (aboye);  Durant  v.  Es-ez  Co. 
7  Wall.  107.  109;  United  SUtes  ▼.  Lano,  8  Id.  185.  201 ;  AUen  y.  Blunt,  6  Wo^db. 
A  M.  121 ;  Lessee  of  Wri2:ht  v.  Deklyne,  1  Pet.  C.  Ct.  199. 

*  Smith  T.  Ferris,  1  Daly,  18.  The  general  entry  of  the  dismissal  of  a  suit  by 
ag7*eement  is  evidence  of  an  intention  not  to  abandon  the  claim  on  which  it  U 
founded,  but  to  preserve  the  right  to  bring  a  new  suit  thoreon,  if  it  becomes  naces- 
sarv.     Haldsman  y.  United  Stntes,  91  U.  S.  (I  Otto),  684,  586. 

*  Aurora  City  y.  West,  1  Wall.  82,  98;  Clearwater  v.  Meredith,  1  Wall.  25,  43; 
Gould  v.  Evansvillc,  Ac.  R.  R.  Co.  91  U.  S.  (1  Otto),  626,  583. 

"*  Leonard  y.  Barker,  6  Den.  220. 

^  Reed  y.  Proprietors  of  Locks,  8  How.  (U.  S.)  274,  291 ;  Allen  y.  Blunt,  8  Story 
C.  Ct  742,  746. 

*  Smith  y.  McOool,  16  Wall.  560. 
"  Alkus  y.  Rodh,  4  Daly,  897. 

"  Harvey  y.  Richards,  2  GalL  216;  Aurora  City  y.  West,  7  Wall.  82, 106. 

"  »ee  paaje  857  of  this  vol. 

<<  Davi58on  v.  Gardner,  10  N.  J.  L.  (5  Halst.  289);  Thelluson  y.  Sheldon.  2  New 
R.  228;  Mackay  y.  Ea^ton,  19  Wall  619,  682.  Failure  to  produce  or  account  for.it 
is  a  circumstance  construed  against  the  party.    Clark  y.  Oikley,  4  Ark.  286. 

^*  Trepignier  v.  Butler,  12  Mart.  (La.)  684.  See  the  roles  on  this  fulgect  more 
folly  stated  in  Chapter  XIX 
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ary  evidence,  oral  evidence  is  not  competent  to  show  the  con* 
tents  of  parts  of  the  record  not  produced.*  The  reported  decision 
of  the  court  is  not  primary  evidence  of  the  adjudication,  though 
it  can  be  referred  to  as  an  exposition  of  the  law.*  The  record,  or 
a  copy,  is  not  rendered  incompetent  by  the  fact  that  the  record 
was  not  made  up  until  after  tne  commencement  of  the  present 
action.' 

13.  What  questions  were  determined  ly  if] — The  burden  is  on 
the  party  adducing  the  former  adjudication,  to  show  that  the  sub- 
ject of  the  present  suit  was  directly  in  issue  in  the  former  one,* 
and  that  the  former  decision  necessarily  involved  a  determination 
of  the  rights  of  the  parties  in  respect  to  the  question.'  The  fact 
that  the  writs  or  forms  of  action  were  diiferent  is  not  decisive, 
but  the  causes  of  action  are  regarded  as  the  same,  if  the  same 
evidence  would  support  both.*  Identity  in  the  description  of  the 
cause  of  action  stated  in  the  two  cases,  with  the  tact  that  the 
names  of  parties  and  amount  claimed  are  the  same«  is  enough  to 
throw  on  the  other  party  the  burden  of  showing  that  the  causes 
of  action  were  not  tne  same.^ 

The  presumption,  in  the  absence  of  evidence  to  the  contrary, 
is,  that  tne  decision  was  upon  the  merits.®  If  the  record  shows 
that  the  verdict  or  other  adjudication  could  not  have  been  hadf 
without  deciding  the  particular  matter  now  questioned,  it  will  be 
considered  as  having  finally  determined  it.*  A  record  presenting 
fairly  two  points,  on  either  of  which  the  decision  might  turn,  is 
conclusive  on  both,  if  the  court  fully  considered  and  determined 
both,  and  the  decision  might  as  well  have  been  put  upon  one  as 
the  other.^'  "Where  the  parties  and  the  cause  of  action  are  the 
same,  the  prima  facie  presumption  is,  that  the  questions  pre- 
sented for  decision  were  the  same,  unless  it  appears  that  the  mer- 
its of  the  controversy  were  not  involved  in  the  issue.**    If  the  reo- 


1  Lessee  of  James  y.  StooVey,  1  WasK  0.  Ct.  830 ;  Darisson  ▼.  Gardner,  10  N.J. 
L.  (5  Halst.)  289.  Where  a  bill,  answer  and  decree  are  put  in  evidence  to  proye  a 
fact  wliicli  appears  on  the  face  of  those  documents  to  liave  been  in  issne,  the  party 
prodacin^  t^iem  is  not  bound  also  to  pnt  in  the  depositions  as  part  of  his  own  case. 
Rose.  N.  P.  129,  citing  Laybourn  y.  Crisp,  4  M.  <fc  W.  820. 

*  Mackay  y.  Easton,  19  Wall.  619,  682. 

*  Krekeler  y.  Ritter,  62  N.  Y.  872;  Rinchey  y.  Striker,  28  Id.  46,  s.  a  26  How. 
Pr.  88. 

^  Lonsdale  y.  Brown,  4  Wash.  C.  Ct.  86. 
'  Id. ;  Lawrence  y.  Hunt,  10  Wend.  81. 

*  Hitchin  y.  Campbell,  2  Blacks.  827 ;  Kitchen  y.  Campbell,  8  Wils.  804. 
^  Lonsdale  y.  Brown  (aboye);  Agate  y.  Richards.  5  Bosw.  466, 

*  Stearns  y.  Steams,  32  Vt  678. 

*  Packet  Co.  y.  Sickles,  6  Wall.  698. 

10  Hawes  y.  Contra  Costa  Water  Co.  6  Sawy.  287.  Where  a  bill  ta  €<guiiy  seeks  to 
adjudicate  the  entire  right  of  the  parties  before  the  court,  the  decree  may  be  deemed 
conclusiye,  not  only  against  grounds  of  claim  which  were  set  forth  in  the  bill  as  false 
and  pretended,  but  also  aeainst  all  other  grounds.  In  re  Chiles,  22  Wall  167, 166; 
and  see  Aurora  City  y.  West,  7  Id.  82. 

"  Gould  y.  EransyiUe,  ifeo.  R»  R.  Co.  91  U.  S.  (1  Otto),  626, 682. 
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ord  produced  does  not  disclose  what  was  at  issue  and  determined, 
extrinsic  evidence  is  neeessary.^ 

14.  Oral  evidence  to  explain  record.] — For  the  purpose  of 
showing  what  was  determined,  oral  evidence  that  a  question  not 
involved  in  the  pleadings  was  litigated,  is  not  competent,*  except 
in  case  of  a  justice's  judgment.'  Oral  evidence,  not  inconsistent 
with  the  record,  is  admissible  to  show  what  was  litigated  and  the 
ground  of  the  decision,* — for  instance,  to  show  the  precise  day  of 
adjudication;'  that  the  present  cause  of  action  hadf  not  accrued 
when  the  former  judgment  was  rendered;'  to  connect  a  bill  of 
particulars  with  the  record;^  to  show  the  evidence  given  on  tlie 
issue ;'  that  the  party  supported  his  allegation  by  estoppel  ;•  and 
that  the  finding  or  verdict  was  upon  one  rather  than  another  of  sev- 
eral issues.^  And  evidence  that  the  judgment  was  upon  a  written 
instrument  may  be  given  without  producing  the  instrument.'^ 

If  the  record  is  silent  as  to  whether  the  causes  of  action  are 
tlie  same,  extrinsic  evidence  as  to  the  ground  of  the  verdict  is 
competent.^'  But  the  extrinsic  evidence  should  be  confined  to  the 
points  in  controversy  on  the  former  trial,  to  the  testimony  given 
by  the  parties,  and  to  the  questions  submitted  to  the  jury  for 
their  consideration ;  and  then  the  record  furnishes  the  only  proper 
proof  of  the  verdict.^  Evidence  of  the  secret  deliberations  of  the 
jury,  or  the  grounds  of  their  proceedings  in  making  up  their  ver- 
dict, is  not  competent.^*  The  reasons  given  by  the  court  upon 
the  delivery  of  tneir  judgment  are  competent  to  show  the  ground 
of  it."^  Oral  evidence  is  not  competent  to  contradict  the  record,^ 
nor  to  show  mistake  in  it.^''    Where  the  actual  grounds  of  the 


»  Davis  V.  Brown,  94  U.  8.  (4  Otto\  42«. 

«  CampMl  T.  Buttfl,  8  K.  Y .  178 ;  Davis  v.  TaUcot^  12  N.  Y.  184,  rev'g  14  Barb.  611. 

«  Jd. ;  Doty  v.  Brown.  4  N.  Y.  71. 

«  Packet  Co.  r.  Sickles,  6  Wall.  592;  IRIes  t.  CfOdwell.  2  Id.  43 ;  White  t.  Madi- 
wn,  28  N.  Y.  117,  a.  c.  26  How.  Pp.  481 ;  Eerr  v.  Hoys,  35  N.  Y.  831 ;  lAwreaco  v. 
Cabot,  41  Snper.  Ct.  (J.  A  S.)  122. 

»  Wh'taker  v.  Wisbey,  12  i\  K  B2;  12  L.  J.  C.  P.  116.  And  a  variance  from 
the  day  stated  in  the  record,  if  that  be  fixed  by  legal  'fietton,  ia  not  deemed  a  contra* 
diction  of  tho  re<^rd.    Id. 

'  Marcellus  v.  Countryman,  65  Barb.  201. 

'  Marsh  v.  Pier,  4  Rawie,  278. 

*  State  V.  Thompson,  19  Iowa,  299.    And  a  jnror's  teeHmonT  is  competent^ 
Whether  the  fact  that  the  party  oflercd  no  evidence  at  alf,  affects  the  oondo^ive 

character  of  the  adjudication,  comjiare  Col  well  v.  Bleakley,  1  Abb.  Ct  App.  Dec. 
iOO ;  Uamsev  v.  Hemdon,  1  McLean,  460. 

•  Rider  V,  Union  Ind.  R«b.  Co.  4  Bosw.  169. 

i<>  Hake  ▼.  Pope,  7  Ala.  N.  S.  161 ;    Washington,  So,  Steam  P.  Co.  t.  Sioklea,  24 
Boxv.  ( U.  ft.)  888. 

»»  Artcher  v.  McDnffie,  6  Parb.  147. 

"  Perkins  v.  Walker,  19  Vt  144 ;  Big.  on  Est.  84. 

»  Packet  Co.  v.  Sickles,  6  Wall.  598,  and  eosei  citeJ  (Vsuov,  J.\ 

**  Id.    Ciimpare  Maroellns  v.  Countryman,  65  Barb.  2ul. 

'*  Birckhead  v.  Brown,  5  Sandf.  134. 

I*  Brintnall  v.  Foster,  7  Wend.  108.    Nor  even  a  justloe's  docket    Id. 

"  HePheraon  v.  Cnnliff,  II  Serg.  A  B.  422;  Reed  v.  Jaokaon,  1  East,  868. 
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judgment  can  be  clearly  discovered  from  the  judgment  itself,  it  is 
coQclusiye  respecting  the  grounds,  as  well  as  respecting  the  act- 
ual matter  decided.^ 

15.  Setroff.'] — A  claim  which  might  have  been  interposed  as  a 
set-off,  but  was  not,  is  not  barred,'  unless  it  is  so  involved  in  the 
facts  out  of  which  the  former  action  arose,  that  to  submit  to  re- 
covery on  those  facts,  without  interposiuj^  the  set-off,  amounts 
to  an  admission  that  there  was  no  ground  K>r  such  a  set-off.^ 

Where  it  appears  that  the  plaintiff  presented,  as  a  set-off  in  the 
former  action,  the  claim  now  sued  on  and  that  it  was  disallowed, 
the  burden  is  on  him  to  show  affirmatively  that  it  could  not 
legally  have  been  allowed,  to  relieve  himself  from  the  effect  of 
the  former  decision  as  a  bar.*  If  the  record  shows  that  a  set-off 
was  interposed,  parol  evidence  that  it  was  withdrawn  is  not  com- 
petent." 

16.  Kebuttal:  Want  of  jurisdiction.'] — Want  of  jurisdiction 
is  fatal.* 

17.  — fraud."] — A  plaintiff  against  whom  a  former  judgment 
is  interposed  as  a  defense,  not  as  a  counterclaim,  may  without 
replying  prove  that  it  was  a  fictitious  suit.^  So  he  may  prove 
fraud  in  the  recovery  ;•  but  for  this  purpose  he  must  prove  act- 
ual fraud  known  and  intended  by  the  aefendant,  and  unknown 
at  the  time  to  the  plaintiff.^ 

18.  —  aj^peal :  reversal,] — Pendency  of  appeal  does  not  neces- 
sarily impair  the  effect  of  the  adjudication.**    Keversal  may  be 

£  roved,  tnough  not  alleged,"  unless  reply  was  required  in  the  or- 
inary  course  of  pleading.*' 

19.  —  new  tide.] — Plaintiff  may,  notwithstanding  the  adjudi- 
cation, set  up  a  new  title  acquired  since  then.** 


>  Alison's  Case,  L.  R.  9  Ch.  App.  26;  Start<>Tant  v.  RandaU,  63  Me.  149 ;  Walker 
T.  Chase,  Id.  258. 

«  Moak's  Van  Santv.  PI.  686. 

'  Thus,  Bnfferins;  judgment  at  snit  of  a  physician  for  the  yalne  of  servicos  is  a  bar 
to  a  subsequent  action  against  hira  for  malpractice  in  those  services.  Blair  v.  Bart- 
lett.  75  N.  Y.  160,  and  cases  cited;  questioned  in  2  Whart.  Ey.  790,  and  Big.  on  Est. 
104,  108.  Compare  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687;  De  Wolf  v.  Crandall,  84 
Super.  Ct.  (J.  A  S.)  14;  Davenport  v.  Hubbard,  46  Vt.  200,  s.  c.  14  Am.  R.  620. 

•  McGuinty  r.  Herrick,  6  Wend.  240;  Hatch  y.  Benton,  6  Barb.  2S. 

•  Davis  v.'Tallcott,  12  N.  Y.  184.  Centra,  see  Bumham  v.  Webster,  1  Woodb.  St 
M.  172. 

•  Gage  y.  Hill,  43  Barb.  44.    For  Ihe  rules  of  proof,  see  Chap.  XIX. 
'  See  Gaines  y.  Relf,  12  How.  (U.  S.)  472,  637. 

•  Mandeville  v.  Reynolds,  68  N.  Y.  628.  648,  affi*g  6  Hun,  888 ;  Yerplanck  v.  Vao 
Bnren,  76  N.  Y.  247,  268,  rev'g  11  Hun,  328.  Cimtra,  Krekeler  v.  Ritter,  62  N.  Y. 
872,  876. 

•  Verplanck  y.  Van  Burcn  (above). 

^^  Paine  v.  Schenectady  Ins.  Co.  11  R.  J.  411 ;  and  see  p.  649  of  this  vol. 
"  Briggs  V.  Bowen,  60  N.  Y.  464. 
"  Carpenter  v.  Goodwin,  4  Daly,  89. 

"  Harrows  v.  Kindred,  4  WaU.  402;  Koonan  y.  Bradley,  9  Id.  894 ;  Merrymaa  yi 
Bourne,  Id.  699. 
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COUNTERCLAIMS. 
1«  Pleading.  2.  Mode  6f  proof;  admiseion. 

1.  Pleading. ] — Facta  proven  do  not  avail  as  a  counterclaim, 
unless  pleaded.^  In  order  to  bring  a  counterclaim  within  the 
rule  that  its  allegations  are  admitted  by  a  failure  to  reply,  it 
should  be  alleged  in  such  form  as  to  give  plaintiff  notice  that 
defendant  asks  an  affirmative  judgment  against  him.'  That 
which  the  answer  only  calls  a  defense  is  not  admitted  by  failure 
JO  reply .•  When  the  facts  alleged  in  an  answer  might  consti- 
tute a  ground  of  counterclaim,  but  are  such  as  always  constituted 
a  flat  bar  at  law  to  the  plaintiff's  right  to  recover  by  showing,  if 
vme,  that  he  never  had  any  cause  of  action,  they  should  be 
deemed  to  be  set  up  as  a  defense  merely,  unless  the  answer  ex- 
pressly shows  that  tney  are  set  up  by  way  of  counterclaim.*  But 
neither  the  word  "counterclaim,  nor  any  particular  form  is  in- 
dispensable.*^  If  the  facts  constituting  a  counterclaim  are  al- 
leged, they  may  be  proved ;  and  if  proved,  the  pleader's  use  of 
the  term  "recoupment,'*  or  " set-off"  does  not  prevent  the  court 
from  giving  affirmative  judgment.* 

2.  Mode  of  proof  /  admission,'] — The  mode  of  proof  of  the 
cause  of  action  is  the  same  as  if  stated  in  a  complaint ;  and  the 


"  star  Fire  Ins.  Co.  r.  Palmer.  41  Soper.  Ct  (J.  A  S.)  267,  271. 

«  Bato3  T.  Rosekrans,  87  N.  Y.  409,  s.  c.  4  Abb.  Pr.  N.  8.  276;    N.  T.  Code  Cit* 
Pro.  g  609. 
!  «  Bates  v.  Rosekrans  (above);   Simmons  v.  Kayser,  48  Super.  Ct.  (J.  «t  S.)  131, 

I  187. 

•  Eqnit.  L.  Ass.  Soc.  v.  Cnyler,  12  Hun,  247,  251,  affi'd  in  75  N.  T.  611.  Eut 
facts  showing  that  the  equities  are  wiih  defendant  will  avail  to  defeat  a  recovery, 
though  not  pleaded  as  a  counterclaim.  Kingston  Bank  v.  Eltinge.  66  N.  Y.  625,  emg 
6  llun,  653 ;  Day  v.  Hammond,  67  N.  Y.  479,  484.  In  an  answer  not  purporting  to 
be  a  counterclaim,  demand  for  cancellation  of  the  instrument  sued  on  is  only  a  de- 
fense, not  a  counterclaim.  Eq.  Life  Ass.  Soc.  v.  Cnyler,  75  N.  Y.  511,  affi'a:  12  Hun, 
247,  251 ;  Barthet  v.  Ellas,  2  Abb.  New  Ca.*^.  864.  But  a  claim  to  have  fun  her  relief 
from  another  instrument  is  a  co;iiiterc1aini,  and  the  allegations  a.'e  admitted  by  fail- 
ure to  reply.     Bernheinner  v.  Wiilis,  11  Hun,  16. 

•  Bates  V.  Rosekrans  (above). 

•  Wild.r  V.  Boynton,  68  Barb.  647,  549.  But  see  Shute  v.  Hamilton,  8  Daly, 
462,  476 ;  Am.  Dock,  Ac.  Co.  v.  Staley,  40  Super.  Ct.  (J.  A  S.)  589.  And  to  entitle 
defendant  to  rely  on  a  failure  of  consideration  or  a  recoupment  of  damages,  it  is 
enough  that  the  tacta  are  alleged,  without  stating  which  result  he  claims.  Sprinjrer  v. 
Dwyer,  50  N.  Y.  19,  rev'g  58  Barb.  189 ;  Kelly  v.  Bemheimer,  8  Supm,  Ct  (T.  <fc  C.) 
140,  8.  c.  47  How.  Pr.  62.    Compare  Dudley  v.  Scranton,  57  N.  Y.  424,  427. 
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same  rales  as  to  allegation  ^  and  proof  of  damages  applj.  The 
facts  alleged^  if  thej  constitute  a  coanterclaim  as  distmgaished 
from  a  defense,*  and  are  properly  alleged^  are  admitted  by  a  fail- 
ure to  reply/  if  the  benefit  of  this  admission  is  clainiea  at  the 
trial.'  But  it  is  only  the  facts  alleged,  not  the  conclusions  of  law, 
that  are  admitted.*  £eplying  to  a  counterclaim  is  not  a  waiver 
of  the  objection  that  the  claim  is  not  the  proper  subject  of  coon- 
tercMm  under  the  statute.^ 


1  Panoni  v.  Sutton,  66  N.  T.  92,  97,  affi'g  89  Saper.  Ct  (J.  A  S.)  Mi. 
«  Ishun  V.  Davidson,  62  N.  T.  237. 

*  Rogers  t.  King,  66  Barb.  496. 

«  Isham  y.  DaTidson,  62  N.  Y.  287,  241. 

•  Jordan  t.  JNat.  Shoe  <k  L.  Baok,  74  N.  T.  467, 47L 
•Id. 

«  ftknithT.  Han,  67  N.  T.  48»  6U 
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ABANDONMENT,  by  ptrent  or  hulMUid,  lf8|  lltL 

of  easement*  641. 

of  patent,  761. 

of  invention,  784. 

of  trade  mark,  754. 
ABATJSMBNT,  defenses  fa,  7M. 

Infancy  as  ground  of,  796  n, 

partner  necessary  co-platntiff,  S06. 

partner  necessary  co-defendant,  S18,  S8i. 

covertare,  180. 

pendency  of  another  action,  717, 786. 

of  nuisance,  648. 
ABDUCTION,  681. 
ABSENCE,  as  evidence  of  loss  at  sea,  4M. 

raising  presumption  of  death,  76-76. 

—in  case  of  husband  and  wife.  86. 

rebutting  this  presumption,  76. 

Blight  evidence  suffldent  to  aeeofint  for,  76  fk 

domicile  of  one  absent  under  constraint,  105. 

—at  school  or  college,  106. 

—In  service  ai  soldier  or  sailor,  106. 

of  witness  who  made  memorandum  in  coime 
of  business,  8tS  fi. 

repelling  presumption  of  payment,  818. 

excusing  tender,  817. 

of  debtor  snspendingstatnteof  limitations,  898. 
ABSENT  DEFENDANTS,  evidence  against,  187. 
ABSTRACT  OF  TITLE,  evidence  of  £fect,  787. 
ACCEPTANCE,  of  assignment,  6. 

of  lease  tran»ferred  by  general  assignment,  5S8. 

of  charter,  94. 

of  corporate  powers  granted  after  charter,  61. 

of  terms  of  sale  by  buyer,  888. 

by  buyer,  when  unnecessary,  814. 

to  satisfy  statute  of  frauds,  818. 

of  symbolical  delivery,  818. 

acts  of  ownership  by  buyer  to  show,  819. 

of  negotiable  paper,  419. 

—how  pri>ved.  499. 

—without  funds;  and  promise  to  relmbnne,  ^7. 

of  delivery  of  sealed  instrument,  S07. 
ACCESS,  neither  parent  competent  witness  as 
to,  89. 

sexual  iutercourse,  when  prsenmed  from,  88, 
748. 

rebuttal  of  presumptifm,  89. 

means  of  knowledge,  743. 
ACCIDENT,  as  evidence  of  negligence,  669,  671, 
583. 

circumstances  to  disprove.  406. 

carrier  exonerated  by  Inevitable,  677. 
ACCIDENT  INSURANCE,  603. 
ACCORD  AND  SATISFACTION,  mode  of  proof 
and  effect.  814. 

mere  words  of  agreement,  819. 

statute  of  frauds  as  to,  819. 
ACCOMMODATION  paper,  40L 

defenses  to,  449. 

evidence  as  to  consideration,  406. 

accommodation  indorsement,  418. 
ACCOUNTING,  effect  of  proof  of,  in  action  to 
charge  heir,  169. 

account  rendered,  when  bar  to  action  for,  980, 
816. 


ACCOUNTS,  aa  memeraiida  reftashlng  memoiry; 

891. 
as  foundation  of  knowledge  of  market  value,  SIL 
SAtry  in  account,  to  show  intent  as  to  advance* 

ment,151,164. 
of  money  paid  between  husband  and  wife,  179. 
competency  of  separate  account  on  question  of 

Joint  account,  188  n. 
adnuflslon  by  partner  after  dissolution,  919  fi. 
of  partnership,  as  to  real  estate,  929. 
partnership  accoanta  as  evidence,  999. 
plaintiff's  charges  In  account  for  money  lent,  94S. 
as  evidence  of  money  paid  by  plaintiff,  959. 
of  newspaper  printer,  876. 
entries  In  paver^s,  to  show  payment,  808. 
—in  creditor's,  to  show  application  of  payment, 

811. 
in  plaintiff's   liandwritlng  competent   as   to 

amount,  966. 
when  to  be  produced  in  action  for  money  re- 
ceived, 976. 
of  a  party  offered  in  his  own  favor,  898, 8T9. 
primariness  of,  885. 

when  using  part  of,  admits  the  rest,  886. 
admissions  of  correctness  of  an,  3^. 
between  defendant  and  agent  of  plaintiff,  when 

admissible  to  show  seT-off,  888. 
admissibility  after  proving  corroctnesa  of  items, 

production  of,  in  trade  mark  case,  763. 

peculiarities  in  mode  in  keeping,  516. 

abbreviated  entries  interpreted  oy  expert,  490. 

of  books  of  corporations,  46,  69. 

In  action  by  receiver,  tH. 

of  principal,  adduced  a^nst  surety,  618. 
ACCOUNTS  RENDERED  by  agent  to  principal 
as  proof  of  advances,  953. 

an  admission,  461. 

not  a  limit,  868. 

ACCOUNTS  STATED,  actions  on,  458. 

'*  financial  agent "  not  empowered  to  state,  48. 

due  bill  competent,  944. 

when  not  new  promise,  823  n. 

effect,  as  a  defense.  815. 
ACKNOWLBDQMENT,by  testator  to  wltnenet 
to  will,  111. 

of  value  of  advaBoement,  156. 

by  one  to  whom  performance  is  agreed  to  be 
made,  961  n, 

of  receipt  of  money,  S75.  (^Ifuf  see  Racsipr.) 

of  an  indebtedness  when  presumed  to  be  of  the 
one  in  suit,  827. 

of  debt  to  repel  presunnptlon  of  payment,  818. 

to  rebut  statute  of  llmlutlons,  SKS. 

to  rebut  defence  of  infancy,  7U6. 

insuflicleat  to  rebut  discharge,  821. 
ACKNOWLEDGMENT  AND  PROOF  of  deed, 
688. 

of  other  instruments,  6,  605. 

by  married  woman,  174, 175. 
ACQUIBSCENSB,  in  acts  of  officers  or  agentib 
inferred,  49,  999. 

as  ratification  by  corporation,  48. 

of  persons  in  business  to  show  partnership,  99K 
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-.  -jtalamtt ,., 

olSce  held  bv.  ItH 

In  Bccoaat,  or  dmring  balanM  In  pauJwok, 

KB. 
tn  usnnt  of  aal«  br  poaaaalon  ot  Eooda,  188. 
Id  qniJIly.  141. 

lu  Intrliiganwnl  or  tiada  mMXk,  TM. 
— Dt  copyright.  TU. 
—  ofpalen:,  765. 
,  ACQLTrTAL,  DocconclailTtof  Innoeence,  raon. 
lA^na  te  W3,  851. | 
ACT,  ilJcgallou  or  doing,  admit*   evidence  of 


*8  to  comppn-mj  of  w!:npswi.  TO.  795. 

H  to  carUllsd  eapWt  In.  TBo' 
ACT  OP  LEUlHLATUKE.  bow  prnTed.  91 ,  170. 
'■  ACT  OP  OOD,"  eioncnLlnic  carrii.T.  aTT. 
ACTION  PBNDINU.aaBili^reluK,  717,786. 
ACTION  QL-I TAM,  77U,  etc, 
ACTLTAI.NOTICB.udfatlngulHhodrromkEiolrl- 

edjn  and  rroniiiutla»rroniairaii|iet.  130, 719,717. 
ACTUAL  MALICE,  «8. 
ADDRESS  of  package  dellxred  ta  canler,  HS, 

d(  notice  nudJed.  «B. 

etror  In,  oxpliilni!d,  481. 
ADBKPTIUK.  148. 
ADJUDICATION.  (&«  JDDoMKiiT  (nil  ?<>>nii 

ADJUSTMBNt,  "  bil  or  mlsa,"  mlalakc  In,  Mt 


■..10. 

ADMBASUREMBNT  of  dower, .  „ 
AD1UH1STH,\T10N,  decree  granting,  when  mar 
be  proved.  Be. 
cltrln^e  evidence  to  aid  In  eiecntlng  will,  itt. 
ADHIMSTRATION  bONDS,  action  on.  GU. 
AUHlSalONti,  dtiClcKuUbodfromaccoaataeU 
ed.45S. 
Implied  rnna  objection  to  other  Item,  4KI. 
or  an  aMicnmenl,  br  ellence,  S. 
bankmpc'aBCbedDl.^  aa.  of  debt,  10. 
what  euinclent,  of  dt/acto  corporation,  St,  M. 
of  incorporation.  tS. 

'  to  reb  ut  preenm  ption  nf  anlhorltr  to  iMx  aeal.  X 
'  of  auihorll]'  of  pDbllc  oOlcer  U;  mailing  coi 

'  of  title,  by  dealing  with  public  oMcer,  1117  n. 

ot  eiiateDca  of  pncna,  orjodgment  or  deem 

wben  IncoinpelenE,  SOL 
of  pannenhlp.  DIM. 
denlalaaad  explanation  a  of,  130. 


In  pleading,  !o  ibow  Imat.  IS 
that  one  N  iureijr.  compeienc 

of  aale  ofgoodi  aa  proof  of  n 


y  of,  tas. 

W. 

calpt  of  proceeds, 

elliery.  aB7. 


of  vales,  coil  of  article  aa,  SOT. 
bj  bnyprlo  pro™ dell v-ry,  in. 
contnrr  ki  ract  provable,  under  allenllon  con- 
trary to  the  fact.  43t. 
bjprlbclF^  of  proper  payment  to  agent,  prjm- 


ofaaalgnor  of  peraonal  propertj,  competAU 
for  and  a«<>l>ut  tttigate,  11,  etc.,  XK, 


ADHIS8I0NS  AMD  DBCLAKATIOnS-etaTA 

during  progrcaa  of  Invention,  797. 

of  former  poaeeaaor  of  ehattela,  etc.,  488,  HW. 

a(  predecvaaor.  In  title  or  occnpancr  of  iMl 


of  principal,  a^net  gnanutor 
of  realpany  In  intereat.  441. 


ID  caaoalty,  BBl. 
il,«48.- 

ir'  igeata  iunlSclent  U 


—when  part  of  rw  of  la,  44. 

of  prealdenl  at  bank  aa  lo  Ita  bnetnees,  44  it. 

or  oOcatii  and  Bsenli  oT  loannnce  ca.,  418. 

or  pariT  CO  life  inimninGe,  Ml 

of  emplojreea,  adduced  aniut  maater,  ttl. 

of  child  flgal net  pare  DL,  STB. 

ofdepaiici  a«  axalnat  ahetlff,  dU. 

ofludemnl<or,T]l. 

of  IncarpDnton  before  Incorporation,  4S. 

ofprevloao.  agalnat  conaol  {dated  corporaMon,  i 

of  member*,  ftdducad  for  or  anloetconwrntlo 

4*.  -»-  r- 

In  report  of  committee,   when  Incompelec 

ualaet  eorponttloa,  S3. 
of  omcen  and  agenta.  to  prove  notice,  45. 
of  exeCDtor*  acladmlalalniora,  agaliul  eatal 

— or  decedent'*  Inaolvener,  l!l-__ 

of  decedent,  for  or  aga 

latnton.  HA.  tU. 
of  deceased  to  wlineai 
of  repreeentatlve  or  I 

ot  pument  to  antoiuu,  v. 

or  one  of  aevenl  Joint  let[M«ea  or  dcvfaet,  ta 

by  gnnlor,  rebuttod  by  evidence  r«latlDg  lo 

traneactlooi  vrith  deceaied.  70  n. 
cenifleate  or  murlaae  a*  declanttlan,  CO,  W. 


ataiemencur  blnh  In  baptlanuil  Kg 
of  weal,  etc.,  a*  U  Iwlumacy.  8e. 
aaliMirMyte  to  facuoT  pedigree,  H 


pilmarlnea*  of  oral  di 

family  hiatory.ge. 
aatodomlclJe,ia7. 
of  third  peraona  aa  lo  poaaeaalon  of  landa, 

der  ancient  will,  ufiT 
of  teitator  aa  lo  conlenM  of  loat  will.  I>7. 


^S  rebut  uitrlna 

or  will.  IX. 
—to  Iilenliry  peraon  named  In  will.  1ST,  ale 
—to  explain  latent  ambiguity,  lia 
—or  miKJeecriplloDS.  llSn. 
— loidenilfy  propeny,  114. 
— aa  to  boundartra,  146  n. 
of  decedent  and  bem-Oidarr,  to  ahow  Intent  w 


n  the  other,  187. 


rlor,  IW. 

and  inymenl  of  wife,  ITS,  ITT. 
f.e^«Erno,17»,8M;OT. 
n  aeparale  eaUle,  184. 
Dpeiem,  again*!  widow  In  dow. 

or  Joint  ileTe 

wbenadmb 

danla.  IBT,  etc 
.Ible  agaii^  Mq» 

S^'" 
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ADMISSIONS  AND  DECLARATIONS— GhiTcI. 
— «8  ro  aathoiitv  or  i#cope  of  buflme«>i»,  214. 
^After  diMolatiou,  218. 
of  deceaned  and  tsiirvivms  partner,  8S5. 
of  cestiH  que  trttstt  236. 
of  tniBtees,  S86. 
in  relation  to  sale,  890. 
of  one  buying  iu  agent,  that  he  was  principal 

debtor.  aS4. 
of   agent,  ti  show  transaction  for  benefit  of 

principal,  299. 
of  seller  or  his  agent,  to  show  warranty,  848. 
as  to  use  and  occapation,  355* 
as  to  hire  of  chattels, '85H. 
of  indention  to  compensate  services,  8S0. 
—or  Itabiliry  for,  880. 
as  to  araonnt  of  purchase  money,  883. 
as  to  negotiable  paper,  417. 
—of  gennmeness  of  signature,  89S. 
— affecting  title,  406. 
—as  to  time  of  indorsement,  418. 
->  of  drawee  adduced  against  drawer.  421. 
—as  evidence  of  notice  of  protest,  480,  etc 
—to  prove  demand  and  notice,  4si4. 
as  to  incumbrance,  620. 
as  to  meaning  of  instrument,  S96. 
in  case  of  negligence,  687. 
as  evidence  to  whom  credit  was  given,  619. 
as  evidence  of  title  to  crops,  0S4. 
respecting  trespass,  680. 
of  validity  of  process,  688. 
ill  actions  for  assault,  649. 
in  ejectment.  710. 
as  to  title  to  lands,  710. 
competency  and  ejfeci  of,  in  creditors*  actions, 

740. 

in  divorce,  748,  747. 

in  patent  castes,  700. 

in  penal  actions,  778. 

in  cases  of  forfeiture.  784. 

in  admiralty  cases,  786. 

of  infant,  to  show  original  transaction,  796. 

of  party,  to  show  usury,  795. 
ADULTERY,  how  proved,  74»-748. 

husband  or  wife  ao  witnesses,  186,  747. 
ADVANCEMENTS,  160-156. 
ADVEltSE  ENJOYMENT,  of  easement  640. 
ADVERSE  POSSESSION,   of  negoUable  paper 
sued  on,  889, 444. 

as  a  defense  in  ejectment,  716. 

under  Judicial  saie,  701. 

avoiding  deed,  710. 
ADVERS  B  PROCESS,  against  bailee  or  bailor,664. 
ADVERSE  TITLE,  in  actions  on  lease,  680. 
ADVERTISEMENT,  action  for  compensation  for, 
876. 

forbidding  trust,  to  rebut  marriage,  84  n, 

to  sustain  escheat,  86. 

designation  in,  to  show  usage  as  to  name,  148. 

by  partners  as  proof  of  partnership,  dU8. 

—or  of  dissoluuon.  228. 

description  of  eooos  in,  as  a  warranty,  841,  845. 

offering  reward.  888. 

of  loss  of  negotiable  paper,  460. 

libelous,  668. 

foreclosure  by,  701. 

of  utility  of  invention,  756. 
ADVICE,  as  evidence  of  good  faith,  608,  666.  741. 
AFFECTION  of  husbandand  wife  in  crlm.  con., 
685. 

of  parties  to  marriage  promise,  677. 
AFFIDAVIT  of  deniai  of  receipt  of  notice  of 

protest,  4<7. 
AFFlU.>iATIV£  RELIEF  demanded  in  answer, 

835. 
AGE,  direct  testimony  to,  87. 

hearsay  as  to  relative  age,  91. 

declarations  as  to.  93  n. 

assuiuption  of  suffrage  or  submission  to  taxa- 
tion, 96. 

entry  m  Bible,  06  n. 

decree  of  prol)ate,  Indicating,  110. 

presumptive  limit  of,  73. 

raises  no  presumption  of  survivorship,  79. 

—nor  of  marrtagii,  79. 

—nor  of  imposition  on  testator,  119  n. 


AGE— Continued. 

presnmpf  ion  that  possibility  of  issne  is  extinct, 
86,  i24  n. 

aids  evidence  of  identity,  108. 

not  a  testamentary  disqualiflcation,  115. 

infant's  age,  735. 

ace  of  document,  1S8  n,  897,  700. 
AGENCY,  inferred,  from  joint  business,  or  counw 
of  business,  189, 190. 

not  presumed  from  paying  debt,  25S. 

proof  of,  in  action  for  money  received,  279. 

not  proved  by  reputation,  860. 

how  proved  against  wife.  858. 

ratification  as  proof  of,  666. 

presumed  to  continue,  482. 

of  partners,  ended  by  dissolution,  819. 

to  request  advance  of  money,  260. 

to  sign  or  indorse,  899, 408. 

to  fill  blanks  in  note,  etc.,  408. 

to  accept  bill  or  refuse,  421. 

to  demand  payment,  424. 

indorsement  for  purposes  of,  414. 

as  to  accommodation  paper,  442. 

as  to  insurance,  476,  etc 

as  to  account  stated,  400. 

to  arbitrate,  465. 

to  sign  sealed  contract,  809. 

—charter  party,  617. 

to  sell  nassage  licket.  679. 

in  malicious  prosecution,  668. 

of  delinquent  in  case  of  ncKligence,  691. 

to  sustain  notice  to  one  of  twojoint  obligors,  190l 

foundation  for  admitting  declarations  of  parties 
having  joint  interest  or  liability,  188. 

—or  confMerates  or  conspirators,  191. 

—or  trustee,  286. 

defendant  only  an  agent,  282,  298.  834,  8G0,  886. 

denial  of  agency  to  buy  goods,  888. 

necessity  of  disclosure,  860. 

notice  of  defective  authority,  461. 

fraud  by  agent,  615.    (And  sss  AoniT.) 
AGENT,  act  of,  proved  under  general  allegation, 
287. 

authority  proved  under  general  allegation,  82. 

fraud  of,  uuder  general  allegation,  88. 

ratification  under  allegation  of  authority,  82. 

appointment  of  corporate.  40. 

delegation  by  corporation,  82. 

autliority  of  corporate,  40. 

clerk  found  behind  desk,  41  n. 

dress  indicating  brakeman,  41  n. 

authority,  when  presumed.  84. 

-proved  by  ratlncation,  37. 

—by  parol,  87. 

—by  his  own  testimony,  43. 

—by  corporate  minutes,  48. 

to  buy,  when  presumed  to  have  power  to  re- 
scind, 335. 

authority  of,  to  receive  payment,  800. 

—presumed  from  agency  In  sale,  800. 

authority  of  carrier^s  receiving  agent,  564. 

authority  of,  by  corporate  note  or  resolution,  41. 

implied  scope  of  authority,  41. 

authority,  to  disseize,  42  ik 

—to  negotiate  a  loan,  4& 

—to  wurant,  841. 

—to  use  sample,  844. 

—to  receive  payment,  447, 

sealed  authority,  506. 

death  of  principal  ends  authority,  801. 

presumption  as  to  husband's  acts  for  wife,  17^ 
182, 184. 

—as  to  wife's  act  for  husband,  177. 

—to  purchase  necessaries,  178, 179. 

frand  committed  by  husband,  IS.'S. 

presumptions  as  to  conduct  of  corporate,  8S. 

corporation  liable  for  wrong  by,  88. 

wilful  and  malicious  act  of,  88. 

request  by,  for  loan.  241. 

action  by,  for  money  iMid,  252. 

—for  advances  and  charges,  252  n. 

—for  money  received,  274. 

limit  of  recovery  for  money  paid,  264. 

parol  to  show  principal  in  contract,  i 

1)roof  of  purchase  by,  298. 
iable  as  undisclosed  principal,  800. 
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AGSNT—  Oontlnvsd. 

lUble  for  price  of  goods,  801. 

discretion  of,  as  to  "  more  or  leH,"  105. 

brolcer,  wtien  tgent  of  botli,  8S9. 

underittanding  «f  motiul  agent,  880. 

pixeumptions  m  to  payment  hj  BflgotiaUe  pa- 
per of,  881. 

Mt  off  of  price  aisalnBt,  888.  800. 

rec«'ipt  on  delivery  of  ctieck,  804. 

receipt  of  niair  by,  7M. 

part  payment  By,  8M. 

acta  ill  course  of  basinesa,  88L 

parol  contract  by  corporate,  84. 

words  of  agency  in  plgnature,  87. 

aigning  for  corporation  penonally  Uftbla,  87. 

accounts  and  entries  by,  W. 

—In  firm  books,  018. 

minutes  of,  wben  not  eonehifllYa  on  corpon- 
tion,  68. 

estoppel  of  married  women  by  acts  of,  107. 

admisflons  and  declareticms  of,  44, 897; 

—of  government  agent,  186. 

— «f  uartnersbip  agent,  818  n. 

—of  Dosband  or  wife  aa,  186, 187. 

—for  busband  or  wife,  187. 

confession  by,  748. 

price  named  by,  evfdence  of  Tahie,  807. 

price  current  issued  by,  800. 

—to  sbow  warranty,  848. 

preliminary  ouestlon  Co  admit  declaimtlons,  181. 

knowledge  or  evidence  i^ndnst  principal,  77S. 

notice  to,  of  dissolution  of  partneraUp,  884. 

notice  to,  binding  corporation,  48. 

—municipal  corporation,  46  n. 

letters  of,  aa  part  of  ret  ffetta^  888. 

competent,  tnougb  an  interested  wicbesa,  88. 

interview  with,  since  deceased,  not  excluded,  87. 

actions  by  principal,  against,  668,  ata. 

—against  collecting  bankara,  BOB* 

eviction  of,  664. 

evidence  to  charge  personally.  400. 

by-laws,  when  competent  agamsi,  48  n, 

partlciptttion  in  profits  by,  zll.  n,  212. 

when  made  constructive  trustee,  888. 

receipt  of  money  by,  276. 

action  against,  for  money  recetred,  878. 

—for  consideration  of  conveyance,  875. 

refusal    to  account    for  goods,  evidence  of 
sale,  880. 

opinion  of,  as  to  necessity  of  act,  881. 

defendant  contracted  as  agent,  88S,  906,  884, 800, 
886. 

parol  to  exonerate,  884.   (AndMt  Aonrcr.) 
AGGRESSOR,  in  assault,  647,  660. 
ALi£NAGB.  66,  102. 

£  resumption  of  naturalization.  790. 
TERATION,  how  pleaded,  407. 

In  will,  188. 

in  account  of  pArty,  8SS. 

in  entries.  828  n. 

in  negotiable  pajper,  406, 407,  480,  441. 

to  correct  error  in  protest,  487. 

of  number  in  coupon  bond,  468. 

in  deed,  096. 

In  bond  or  mortgage,  791. 

noting,  in  uttestation  clause,  606. 

in  record  of  judgment,  6381 

in  public  document,  749. 
AMBIGUITY,  as  to  identity  In  letters  of  admin- 
istration, 66. 

in  words  of  gift  eauta  mortis,  80. 

in  designation  of  lease,  687. 

latent,  in  name,  140. 

explained  by  parol,  188  n.,  187, 140,  484,  466. 

—by  declarations  of  testator,  148  n.,  146. 

aa  to  which  of  two  parcels,  146. 

in  memorandum  of  sale,  288  n, 

in  notice  of  protest,  488. 

what  is  in  contract,  484. 

ambiguous  clause  how  construed,  626. 

—practical  conatruction,  608,  680. 

in  libel,  664. 

between  vendor  and  pnrchaaer,  786. 
AMERICAN  BXPEKIENCB  TABLES,  794  note. 
ANCESTOR,  title  and  declarations  of,  166, 167. 

adJ&iaslona  and  declarations  aa  to  title  to  ]and,7ia 


ANCKBTOB-dMililMt. 

Judgment  agalnat,  whan  competant  against  \jri 

16a 
action  to  charge  heir,  next  of  kin,  etc.,  161. 
ANCIENT  DOCUMENT,  mode  of  proof.  7Q8L 

title  under,  706. 
ANIMALS,  actions  for  Injaries  by,  648. 

opinions  of  witnesses  as  to  diseases  of,  847. 
ANNUITIES,  participation  in  prottt  by  annni- 
Unts,  811  ff,  818  M. 
Talne  of,  GOoi. 
ANOTHER  ACTION  PENDING,  717,  7B8. 
ANSWER,  defense  and  coanter-cialm,  885. 
APPEAL,  effect  on  Judgment,  540. 

—on  former  adJndlcaUon,  884. 
APPEARANCE,  and  acooonting  by  cxecntois 
and  admlatatntora,  66  n. 
in  Judgment  of  sister  State,  648. 
APPLICATION,  for  insurance  Miiey,  477,  etc 
APPLICATION  OF  PAYMENTS,  810,  811. 
APPROPRIATION  OF  PAYMENTS,  810,  811. 
APPOINTMENT,  of  atticen  aad  ^gantt  of  coipo> 
ration,  40, 61. 
production  of.  how  compelled,  61. 
of  executor  and  adminlscrator,  65, 67. 
color  of,  to  conaiitots  color  af  ofioe,  198  n, 
color  of,  by  officer,  <U/ueto,  801  n, 
to  pnMic  office,  748. 
—by  parol,  184,  801. 
of  deputy  or  subordlnatoy  106. 
evidence  of  in  action  for  ref  oalng  to  aarre,  800. 
record  of,  when  conclusive,  801. 
of  receiver,  281. 
of  ship^s  husband,  288  n. 
APPORTIONMSNT,  of  rent  in  aetlona  on  leaae, 

588. 
ARBITRATION,  conclnslveneaa  of,  on  qneetlon 
of    breach  of  warranty,   846.     {And  ses 
Award.) 
ARBITRATOR,  competency  to  impeach  awatd, 

468,470. 
ARCHITBCT,  certiieate  of,  871. 

action  by  for  services,  877. 
ARSON,  proving  beyond  reasonable  doabt,  496. 
ART,  sute  of  the,  760,  766  u . 
ARTIST,  action  for  painting,  876. 
ASSAULT  AND  BATTERY,  actions  for,  648,  etc 
injury  and  damages,  648. 
provocation,  660. 
ASSENT  to  agreement  nuMla  by  letter  or  tale- 
gram,  269. 
silence  as,  272. 

of  creditor  to  aaalgnmemt  for  his  benefit,  IQi 
presumed  from  soTemnlr.allon  of  marriage,  80. 
of  wife,  180. 

of  husMnd  to  wife^s  conveyance,  174  n. 
by  officer  to  acts  of  depaty  or  aubordinMte,  186. 
to  act  of  partner,  217, 222, 226. 
to  payment  of  money  to  defendant's  nse,  948. 
to  payment  of  tax,  254  it. 
to  suretyship,  256. 
in  action  for  non-deUvery.  887. 
by  shipper,  to  limited  liability  of  carrier,  674. 
to  payment  by  mail,  808. 
denial  of,  as  a  defence,  767. 
ASSESSMENT,  payment  by  Bistaka  for,  960  ik 
request  to  pay.  206. 
on  insiirtnce  notos,  4^. 

presumption  of  payment  of,  from  lapse  of  tImsL 
81  2l 
ASSESSMENT  ROLL  to  snpport  tax  title.  704. 
ASSESSOR,  competent  to  identify  property,  7oL 
ASSEl'S,  title  of  executors  and  ad[miui«tnitorM  to, 
M. 
a  jurisdictional  fact  for  Issuing  letters,  57. 
decliirations  of  decedent  as  to  amount  of,  60l 
return  of  execution  against  executor,  cic,  an* 

satisfied  to  show  want  of,  161. 
disposal  of,  by  partner,  after  dissolution,  Sl8w 
charging  member  of  partnership  with,  xx9. 
ASSIGNEES,  actions  by  and  i^ainst,  1. 
(-quitie»  against.  6. 
notice  to  charge,  6. 
impeachment  of  title  of,  8.  . 
title  derived  from,  9. 

not  to  to^tify  to  pergonal  tranaactions  witk  dr 
ceased,  etc.,  10,  65  n,  OV  n. 
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A88TQNEBS~  CbnMmMf . 

how  affected  by  admlssioiM  ia4  iedMitlcmi  of 
BMifrnor,  11, 608,  740. 

incompeteucy   of   declantioiit  of  temponry, 
11  A. 

of  Koelver,  tQlt  by,  881  n, 

pan  payment  by,  no  reviTol  of  debt,  8S8  fi. 

in  bonkraptcy,  proof  of  title  of,  0. 

in  Insolvency,  proof  of  anthoil^  to  rae.  0. 

for  benefit  of  creditoro,  proof  of  title  of,  10. 

—liability  forrent,  581 

—evidence  of  frond,  740. 
ASSIQNMBNT,  aUesatlon  of,  material,  1. 

and  le-aeelgnment  oefore  action,  1, 410. 

of  ter  salt  broofht,  Inouflciuit,  1. 

requisite  proofof,  2. 

implied,  9l 

dlstlni^alsbed  from  *'  takinc  np,''  S,  44B. 

presnmptive  evidence  of,  87 

when  within  Statato  of  FBondo,  8 

date,  8. 

consldorttloo,  4. 

seal,  8. 

schednlee,  6. 

object  of,  whea  material,  6. 

for  parpove  of  snlt,  5,  8. 

for  purpose  of  collateral  iocQtity,  ft. 

primariness  of,  6,  6. 

Sroof  of  execution  of,  8. 
elivery  and  acceptance,  8k 
by  corporation,  6, 85, 47. 
oral  evidence  to  vary.  7, 
—to  show  relation  of  wlncipal  and  agent  be- 

tween  parties  to,  280. 
equities  af^alnst  assignee,  8. 
bona  fd€  purchaser  nrotected,  8,  607,  etc., 
of  subject  of  order  from  one  who  save  It,  808. 
of  order  for  goods,  recovery  by,  for  non>deiiv- 

ery  by  holder,  888. 
of  lease  or  leasehold,  681. 
of  patent,  758. 
of  copyright,  760. 

shown  to  have  been  made  as  collateral,  788. 
intent  as  to  tadt  transfers  between  husband  and 

wife,  i;iL 
of  Judgment,  damages  on  breach  of  warranty 

•on.  848. 
fraudulent  intent  of  assignee,  to  impeach,  780. 
person  deriving  title  by  or  through,  when  not  to 

testify.  68,  64. 
admissions   and   declarations.    (As  AssioHia 

and  AsBioMOB.) 
ASSIGNMENT   FOR  BENEFIT    OF  CBEDI- 

TORS,  nroof  of  cradliors*  aooent,  la 
fraud  in,  740. 
tpedfyinff  demand  in,  as  new  promise,  Ott  n. 

{Se^  also  AesiGNBB.) 
ASSIGNOR,  cause  aocruins  to,  whan  inadmiasi- 

ble,  1. 
bias  of,  10. 

sufficiency  of  uncorroborated  testimony,  10. 
not  to  testify  to  personal  transactions  with  de« 

ceased,  etc.,  10,  68, 64. 
admissions  and  declarations  of,  11, 508, 740. 
— In  case  of  conspiracy,  14. 
>-HW  to  patents,  760. 
offer  to  prove  acts  and  dedarationa,  18. 
payment  to,  808. 

receipt  given  by  before  transfer,  14. 
must  be  subuoenaed  to  produce  paper,  14. 
ASSOCIATIONS,  actions  by  and  against,  15,  etc. 
between  memben  of,  16. 
Individual  lUbility  of  members,  7W,    (Stt  aUo 

CoRPORATioMs,   Pabtnkrohip  and  Joint 

Stock  Coxpartes.) 
ASSUMPTION  of  debt  of  third  person,  886. 

of  mortgage,  720. 
ATTACmiENT,  Jurisdiction,  547. 
when  not  presumed  satisfaction  of  Judgment, 

ATTAClbCEKT,  of  parties  to  breach  of  promioe, 

677. 
ATTESTATION,  of  record,  587,  etc 

under  Act  of  Congress,  548. 
ATTESTATION  CLAUSE,  in  wUl,  118. 

referring  to  seal,  888. 


ATTESTATION  CLkVfSK-^CbnUmui. 

notlngalterations,  5n5. 
ATTORNEY,  incompetent  to  prove  servloea  to 
deceased,  agaimx  represcntativo,  60. 

privileged  communieatians,  898  n,  601. 

for   corporation,   notice   to   produce   hooka, 
etc.,  U. 

legfater  of ,  TQBl 

liability  of  married  woman  for  fees  of,  184  n. 

pnsnnmtion  as  to  receipt  bj,  880. 

action  for  services,  877. 

unaath^rtaed  appearsnce  by,  548. 

actions  sgainat,  667, 608. 

advice  of,  656. 

deed  executed  by,  808. 

implied  authoritv  to  receive  payment,  801. 

knowledge  of,  wnen  notice  to  client,  788. 
ATTORNMENT,  by  tenant,  580. 
I  AUCTION,  sale  at,  8i7. 

by-biddins,  834. 
AUCTIONEER,  saing  In  his  own  name,  887. 

declarations  to  vary  terms  of  sale,  Si5. 

parol  to  show  bnyer,  884. 
AUTHENTICATION  of  record,  687,  etc.,  548. 

of  deed,  698. 

of  eertlfled  copy  of  patent,  etc.,  760. 

of  boiriis  of  corporation,  49. 

of  document  after  action  brought,  4^,  508. 
AUTHOR,  action  for  compenrailon,  877. 
AUTHORITY,  shown  under  general  allegation^ 
88. 

ithown  by  testimony  of  officer  or  agent,  48. 

not  by  thdr  declarations,  48. 

—by  general  rapntation,  40. 

by  radflcation.  87. 

—under  general  allegation,  89. 

allegation  of  express  parol,  48. 

implied  in  title  of  office,  48. 

implied  scope  of,  41. 

of  executors  and  admlnistratora  to  sue,  54. 

of  husband  or  wife  as  agent  for  the  other,  167. 

of  husband  to  apply  wife*s  funds,  174. 

Of  wife  to  buy,  etc,  for  husband,  177. 

of  husband  to  contract  as  agent  of  wife,  188. 

of  husband  showing  coercion  of  wife,  185. 

of  one  eneaged  in  Joint  business,  100. 

of  one  Joint  owner  to  borrow  money  for  all,  818. 

of  membera  of  corporation,  40. 

of  corporate  officer  or  agent,  40^  48. 

—to  moke  parol  contract,  84. 

—to  execute  deed,  proved  by  parol,  86. 

—to  seal  deed,  85, 81 

—to  assign,  86. 

—to  draw  bills,  41  n. 

—to  make  sale  out  of  course  of  boalneM,  81 

—harden  of  disproving,  40. 

of  servants  of  corooration,  41. 

by  vote  or  resolatlon  without  seal,  41. 

of  partner,  806,  809,  814,  816, 818. 

knowledge  cif  partner's  want  of,  888. 

of  partner  after  dissolution,  819. 

of  oflker,  production  of  how  compelled,  51. 

•f  officer  (UJtire,  41. 

of  public  ofllcer,  to  contract,  194, 196. 

—to  rae,  197. 

of  officer  or  agent,  7. 

to  request  loan,  841. 

to  make  request  or  promise,  for  money  paid,  8601 

of  broker  to  sell,  888. 

to  warrant,  841,  844. 

to  use  sample,  814, 

to  receive  price  801. 

to  purohase  goodtn,  898. 

to  sign  or  indorse,  899. 

to  recover  on  lease,  585. 

to  pay,  800. 

to  make  part  payment,  894. 

to  make  payment  by  mall,  808. 

to  receive  money,  876. 

to  make  tender,  817. 

to  disselae  so  as  to  acqnire  advene  posaeiSJon, 
48  A. 

scope  of.  in  sale  of  goods,  896. 

notice  or  limits  of,  41  n. 

liability  of  assumed  agent,  801. 

to  violate  law,  778.  {JLndtM  Aanror  and  Aamr.) 
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AUTHORSHIP,  not  proved  by  opinion,  STT. 
AWAtO),  action  on,  405,  etc. 

admieeible  ander  allegation  of  account  stated, 
4.>0. 

admiiislble  to  pTOva  damagoe,  611. 

as  a  former  adiudicatlon,  8*^. 
BAD  CIIAUACTER.    (See  Cuabaotzr.) 
BAIL,  sheriff's  failure  to  take,  606.    {See  alto 

Bonds.) 
BAILMENT,  actions  on  contract  of,  etc.,  558. 

parol  to  show,  an  advancement,  154. 

—to  explain  Instmment  importing;,  280,  698. 
BAILEES,  actions  againt't,  662,  etc 

—for  money  received,  274  n. 

oral  10  vary  writing,  164, 288,  553. 

estoppel  of,  664. 

e\iction,  554. 
BALLOTS,  749.  ' 

BANK,  corporate  existence  of  national  bank,  22. 

orguuijsatlon  of  natibnal,  232. 

false  description  in  will,  146  n. 

action  by  for  overdraft,  279. 

custom  to  collect  disclosini;  agency.  282  n. 

action  by  depositor  for  money  received,  277. 

action  against  on  check,  454. 

admission  by  crediting  payment  In  pasB-book,18. 

balancing  and  retumliig  pass-book,  278,  450. 

competency  of  admissions  of  president,  44  n. 

appointment  of  receiver  of  national,  281.  {And 
eee  following  words.) 
BANK  BOOK,  as  an  account  stated,  245, 278. 460. 

primarlnesB  of,  In  action  for  money  lent,  345. 

incompetence,  to  show  money  lent,  244  n. 

whf^n  not  competent  against  stockholder,  48. 
BANK  CHECKS,  actions  on,  453. 
BANKERS,  actions  against  as  collecting  agents, 
658. 

when  deposit  with,  recoverable  as  a  loan,  248. 

check  drawn  on,  evidence  of  payment  not  of 
loan,  244. 

conversion  by,  668. 
BANK  NOTES,  payment  by,  277,  805. 

MS  evidence  in  action  for  money  received,  277. 
BANK  OPFICEK,  memoranda  of.  429. 
BANKRUPTCY,  admissibility  of  copies  of  pa- 
pers iu,  0. 

proof  of  assis^ee*8  title,  9. 

primariness  or  assignee's  assignment,  9. 

schedule  as  admission  of  debt,  10. 

— as  showing  true  owner  of  claim,  78ft. 

inadmissibility  against  assignee  in,  of  declara- 
tions before  appointment,  11  n. 

dissolves  parinersnip,  without  notice,  222. 

of  corporations,  etc.,  768. 

dlschaise  in,  819. 
BAPTISM,  recisiry  of,  as  proof  of  birth,  86,  96. 

—identity  of  person  mentioned,  101. 
BAR,  evidence  of  kecpini ,  774. 
BARRATRY,  600. 
BEER,  intoxicating.  778. 

BEER  PUMP,  as  evidence  of  liquor  business,  774. 
BATTERY,  actions  for  assanlt  and,  646,  ^tc. 
BELIEF  of  donor,  in  construction  of  trust,  284. 

proved  by  testimony  of  party,  620. 

as  to  works  of  **  necessity  or  charity,"  791. 

of  witness,  when  competent,  895,  745. 
BIAS  of  assignor,  how  shown,  10. 

of  declarant,  AS  to  facts  of  family  history,  95  n. 
BIBLE.  **  family  record  "  In,  W  n.,  93, 96  n. 
BIGAMY,  presumption  of  death  after  seren  yean* 
absence,  75. 

exceptions  from  statute  of,  88. 

cogency  of  evidence,  495. 
BILL  OF  LADING,  how  proved,  664, 665»  etc. 

as  evidence  of  title  to  goods,  818,  487. 

—in  married  woman,  180. 

as  evidence  of  deliverv,  564. 

mere  admission  or  declaration  of  consignor,288  n. 

mailing  of,  on  delivery  through  carrier,  815. 

terms  as  to  delivery,  676. 

explanation  of,  566,  667. 

e.Tectuf  warning  consignee,  etc.,  572. 

usagf!  of  seller's  duty  iu  taking  and  forwarding, 
816. 
BILL  OP  SALE,  distinction  between,  and  bill  of 
parcels,  as  best  evidence,  6» 


BILL  OF  BALZ^Oonilmted. 

running  to  married  woman  individually,  ITOl 

as  evidence  of  ownership,  488, 628. 

parol  to  identify  thing,  803. 

—to  vary  consideration,  280. 
BILL  RENDERED,  as  an  account  stated,  459. 

not  a  limit,  S66b 
BILLS,  NOTES  AND  CHECKS,  authority   U 
make  for  corporation,  85,  41  n. 

of  husband  to  sign  for  wife,  182  n. 

Sower  of  trading  company  to  make,  42. 
eemed  signed  at  tinie  of  delivery.  219  sk 

child's  note  for  an  advancement,  154. 

husband^s  notes  for  goods  bought  by  wife.  176. 

note  given  by  wife  rebuts  her  agency  for  hus- 
band, 178. 

to  married  woman,  prima  faeie  of  her  title,  ISOi 

intent  to  charee  separate  estate,  183. 

sealed  note  or  firm  for  debt,  216. 

receipt  by  holder  to  indorser,  showing  payment 
as  against  maker,  261  n. 

admissions  and  aeciurations  of  maker  and  In- 
dorser, 186  n. 

—of  president  of  bank,  44  n. 

presumption  that  drawees  know  signature  of 
others,  270. 

presumption  that  depositor  had  funds  in  bank, 
279. 

discharee  of  Indorsersby  neglect,  246. 

action  between  parties  for  money  paid,  257. 

— ^for  proceeds  of  negotiable  paper  wrongf uUy 
received,  274  ft. 

loan  presumed  from  usurious  diaconnt  at  incep- 
tion, 795. 

when  evidence  of  money  lent,  239,  243  n.,  244. 

entries  in  check  book,  in  action  formon<qr  l^^t, 
245  n.,  241. 

draft  as  a  demand  of  payment,  881. 

promise  to  pay  draft  as  proof  of  delivery  of 


f>ods,  815. 
ni 


joint  note  as  proof  of  partnership,  221. 
change  iu  printed  checks;  notice  of  change  of 

IMtrtners,  224  n. 
payment  by  check  or  draft,  808. 
check  presumptive  payment  of  debt,  not  a  loan, 

245. 
—evidence  of  '*money  paid,''  259,  860, 2A8, 268. 
payment  by  note,  etc.,  of  debtor  or  third  person, 

831,  804. 
usage  to  give  notes,  on  question  of  payment  for 

goods,  818. 
creditor  giving  note  to  debtor  to  show  payment, 

809. 
payment  by  bank  on  forged  checks,  278. 
tender  by  check,  816. 
delivery  or  tender  of  now  notes  in  compodtion 

with  creditors,  816. 
warranty  of  negotiable  paper,  840. 
BIRTH  of  childfen   not  prt:sumed,   bnt  slight 

proof  sufficient,  85. 
registry  of,  and  baptism,  86,  97. 
entries  of,  in  family  record,  98. 
proved  by  hearsay,  91. 
physician's  testi.mony,  or  account,  87. 
testimony  of  parents  to  date  of,  89. 
not  a  "  transaction  "  between  mother  and  child, 

68  n. 
date  of,  in  registry,  9S. 
hearsay  as  to  place  of.  91 ». 
to  be  proved  by  one  claiming  title  by  ooUateral 

descent,  85. 
before  marriage,  renders  child  Illegitimate,  88  n. 
as  proof  of  cituenehip  and  alienage,  lOi,  i 
of  fssne,  constructive  revocation  of  will  by,  125. 
BLANK  FORM,  competent  secondary  evidenoe, 

4>J8.  478. 
BLANKS,  in  negotiable  paper,  408, 419, 441  n. 
Id  date  of  sealed  instrument,  008. 
for  name  of  grantee  in  deed,  095  n. 
— in  case  of  married  woman^s  deed,  176  n. 
in  will,  effect  of,  133  ». 
—not  fllU'd  by  extrinsfc  evidence,  129. 
BOARD  AND  LODGING,  action  for  compiaia»- 

tion,  879. 
BOARD  OF  HEALTH,  determination  of,  642. 
BOARD  OF  bUPERVlSORS,  ordiuaaco  of,  TTQL 
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••BOATS."  what  are.  485. 
BODILY  F£HLING8,  oic.,5Q2,  508. 
BONA  FIDE  MMiguee,  8. 

holder  of  n^ouable  paper,  889,  480,  445-448, 
etc. 

pnrchaeer  of  land,  007. 

ourden  and  mode  of  proof,  715. 
BONDS,  acUon  on,  501,  etc..  518. 

— ^municipal  or  coupon,  451. 

primary  and  aecondary  ovidence  in  foredosore, 
71tt. 

alterations,  721.    (And  m$  Altsratiox.) 

of  executor  and  admini»irator.  57,  514. 

of  assignee  for  benefit  of  creditors,  10. 

corporate  acceptance  of,  87. 

aothority  of  officer  to  contract  to  sell,  85. 

parol  assignment,  8. 

receiver's,  as  proof  of  appointment,  S81. 

when  giving,  Is  evidence  of   '^money  paid," 
856  n. 

competency  of  public  officers  not  having  given, 
1»7. 

admisiiions  and  declarations  of  parties  liable  on 
a,  180  n.    {.And  $t€  Bottombt.) 
BOOKS  of  foreign  law,  VL 

of  hiMtory,  science  or  art,  009. 

entries  of  births,  deaths  and  marriages  in,  08. 

libel  in,  008. 

ancient,  40. 
BOOKS  AND  PAPERS,  refusal  to  prodnce,  788. 

Eroductiou  of  tending  to  criminate,  758. 
ow  to  be  ni«ed  on  qaestiou  of  mental  capacity 
of  testator,  119. 

of  corporation,  40,  etc. 

of  foreign  corporations,  copies  of,  60. 

f oaiidauon  for  secondaiy  evidence  of  contents, 
51. 

notice  to  corporation  to  prodnce,  61. 

entries  in  against  defendant  in  action  by  receiv- 
er, 888. 

of  hank  as  evidence  against  it  for  "money  re- 
ceived," 878. 

a^  evidence  in  action  for  over-draft,  879. 

of  firm  as  evidence  in  favor  of  Arm,  805. 

—against  partners,  218. 

— between  partners,  289. 


to  prove  partnership.  8M. 
found  on  premises  lllc 


legally  used,  784.    (,And  #m 
bdowT  \ 

BOOKS  OF  ACCOUNT,  of  party  admissible  in 
his  favor,  845, 888,  etc..  &)0,  378. 
party  competent  to  identic,  09  n. 
to  show  to  whom  credit  fflven,  808. 
when  using  part,  admits  rest,  836.    {And  tee 
Books  and  Papbrs.) 
BOTTOMRY  BOND,  515. 
BOUGHT  AND  SOLD  NOTES,   deUvered  hy 
broker,  889. 
description  in  as  warranty,  841. 
parol  to  vary,  848. 845. 
BOUNDARIES,  in  deed,  000,  etc. 
••by,"  "upon"  or  **along,"  hignwaj  or  stream, 

720  n. 
doclarations  of  predecessor  as  to,  when  incom- 
petent, 145  fi.,  TOO.  711  n. 
BREACH  of  contract  of  employment,  884. 
of  performance  of  contract,  510. 
of  condition  of  bond,  514. 
of  covenant  to  repair,  588. 
of  duty  by  bailee,  K6. 
of  promise  of  marriage,  070,  etc. 
"BRICK  BUILDINGS,"  what  are,  485. 
BROKER,  sales  through,  888,  889. 
purol  to  show  buyer  to  be,  884. 
authority  of,  to  warrant,  841. 
participation  in  profits  by,  818  n. 
action  for  compensation,  879. 
actions  sgainst,  658. 
BROTHER  AND  SISTER,  services  between,  860. 
BUKDES   OF  PROOF,  remaina  throoghout  on 

plaintiir.  404. 
BURIAL,  registry  as  proof  of  death.  Tt!,  07,  06. 
BUSINESS,  place  of,  when  proof  of  Uber,  88. 
ownership  of,  TT?. 

knowledffR  of  uwges  by  one  engaged  in,  200. 
nwmoranda  made  in  o^aal  cooiie  of,  888; 


BUSINESS—  Continued, 

wife's  separate,  175, 180,  etc. 

inferring  agency  from  Joint,  180. 

scope  of  pMtnership,  8U0, 814, 817,  etc. 

—of  limited  partnership.  881. 

presnmption  of  private  dealing  by  partner,  888. 

continuance  of,  after  expiration  of  artlcloa, 
887. 

agreement  to  devote  attention  to.  828. 

ouried  on  hi  name  of  auother,  296. 
BUSINESS  CARD,  774. 
BUSINESS  MEN,  competent  as  to  hand-writing, 

896 
''BUNDLE  OF  RODS."  explained  by  parol,  486. 
BV-LAWS.  of  corporation,  88. 

when  to  be  pleaded,  40. 

not  judicially  noticed,  40. 

proof  of,  40. 

—by  statutory  record,  89  n.,  40,  770. 

adoption  proved  by  parol  or  inferred,  89. 

when  competent  against  agent  or  servant,  48  n. 

notice  of  limits  of  authority,  41  n. 
CANCELLATION  of  will,  m,  185. 

—revival  of  former  by,  125. 

of  entry  in  account  to  release  advancement,  19i. 

marlu  of,  on  negotiable  paper,  408. 

of  security  aa  ahowing  payment,  803. 

of  lease,  N8. 

action  for  cancellation  of  instmment,  738. 
CANVASSERS*  RETURNS  of  electiou,  749. 
CARD  of  business,  '274. 
CARGO,  parol  to  explain  meaning  of,  in  contract, 

806,  486. 
CARLISLE  TABLES,  784  note. 
CARRIERS,  actions  against  common,  564,  etc. 

delivery  through,  815. 

delivery  to,  to  satUfv  statute  of  frauds,  818. 

bailee's  estoppel,  554. 
CASHIER,  oral  evidence  that  he  acted  for  hank, 
408.   (.4mfsMS65.) 

authority  to  certify,  455. 

presumptions  as  to  authority,  401. 

competent  aa  to  handwriting,  893. 
CASKS,  evidence  of  liquor  traffic,  774. 
CASUALTIES,  register  of,  601.  588. 
CAUSE  AND  EFFECT,  connecUon  of,  591. 

—In  case  of  nuisance,  012. 

—of  intoxication,  777. 
CERTIFICATE  of  officer,  when  competent  fof 
himself,  107. 

—not  conclusive  in  qno  warranto,  749,  760. 

bv  architect,  etc.,  of  performanci',  871. 

of  deposit,  evidence  to  explain,  408  n. 

of  demand,  protest,  etc.,  4dl,  etc 

bv  consuls,  500. 

of  acknowledgment  or  proof,  606,  098. 

of  sale  by  sherift,  708. 

relatmg  to  judgment,  585.  etc. 

-under  act  of  Congress,  548. 

of  election.  749. 

of  registration  of  trade  mark,  751. 

of  copyright,  700. 

of  discharge  in  bankruptcy,  conclusive  of  wgoi- 
larity,  819. 

of  diKharge  in  ln«olvency,  880. 
CERTIFIED  COPIES  of   bankruptcy  proceed- 
ings, 9. 

of  statute  of  sister  state,  83.  .. 

of  sealed  instmment  of  corporation,  85. 

primarint>8a  of,  of  resolution  anthurizing  execu- 
tion of  corporate  deed,  86. 

of  by-laws  or  ordinances,  40. 

of  corporate  record,  50. 

of  vote  of  corporation,  when  competent,  50  n. 

of  letters  of  administration,  priinariiiCKS  of.  58. 

of  copies  of  registries  anthoiized  by  law,  97. 

of  marriage  in  foreign  statu,  98  n. 

of  record  of  public  nature,  when  competent,  00. 

of  Judgment  of  divorce.  101. 

of  record  of  naturalization,  admissibility  of,  108. 

of  appointment  of  pnblic  officer  to  dispense  with 
anthenticitv  of^orlginal,  194. 

of  oath  of  public  officer,  when  competent,  194. 

of  Judgment.  585. 

of  ship^s  register,  490. 

of  chattel  mortgage,  686b 
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CERTIFIED  COPIES— CbM/liMMtf. 

of  mechanic*B  lien*  767. 

of  pAtentP,  etc,  757,  758,  700. 

of  record  of  former  adjudication.  8S1. 
CHARTERS  or  eorporailoni,  tl-Vk 

JadicUl  notice  of,  SI. 

of  corporation  of  sister  Ptate,  M. 

of  foreign  corporation,  how  proTed,  S8b 

acceptance  of,  how  proved.  Si. 

—how  disproved,  2S. 

—effect,  94. 
I     —of  new  powen  granted  after,  81. 

proof  of  acceptance  of,  by  municipal  eopora- 
tion,  25  n. 

user,  withont  formal  acceptance,  97. 

oral  admission  proof  of  acceptance,  98. 

minntes  to  prove  acceptance,  48. 
CHARACTER  of  party,  as  ailectinc  credit  of  ac- 
count kept  by  him,  9-25, 

not  la  iisne  on  the  question  of  money  lost  at 
play,  988  n. 

In  action  for  price  of  soods,  888. 

on  qaestlon  of  marriage,  BL 

in  divorce,  748. 

in  actions  by  jadgment  creditors,  917. 

In  penal  action,  778. 

on  charge  of  criminal  conduct,  498. 

Sn  troepass,  680. 

In  action  for  assanlt,  661. 

for  defamation,  678. 

In  breach  of  promise.  679. 

in  action  for  sedactiun. 

In  crim.  con..  687. 

of  a  deceased  snbacriblng  wltneaa  to  a  win,  119. 

of  animals,  645. 

national  character,  108. 
CHAROB  OF  CHIMR  requisite  cogency  of  evi- 

dsncfi  494 
CHARITY,  extrinsic  orldence  In  case  of  gifu  to, 

141. 
CHARTER  PARTT  actions  on,  618. 
CHARTS  and  mnpt*,  60!). 
CHATTEL  MORTGAQE  aa  evidence  of  title,  695. 

whenpresumed  void,  787. 
CHATTELS,  actions  for  possession,  688,  otn. 

condnued  possession  as  badce  of  fraud,  787. 

—for  injuries  to  (m0  Nbguoxncx  and  Thsspass). 
CHECKS,  actions  on,  45a. 

check  for  baggage,  578. 
CHILDREN,  birth  of ,  not  presumed,  but  slight 
proof  sufficient,  85. 

failare  of  issue,  86. 

legitimacy  of,  88. 

meaning  of,  in  will,  187. 

ademption  of  legacy  to,  148. 

presumption  as  to  advancements  to,  150, 1S8. 

as  witnesses  747 
CHURCH,  Judidalnotice  of  usage  to  keep  record, 
80  n. 

regtotry  of  marriage,  baptism,  burial,  eto.,  80, 
1^-99. 

examined  copy  of  record  of,  98. 

contribution  snows  tc8tator*s  intent  in  charity, 

149. 

CIPHER,  intorpretation  of  will  written  in,  189. 
CIRCULAR,  as  evidence  of  terms  contained  in, 
864. 

of  insurance  company,  484. 
CIRCULATION  of  newxpapcr  or  book,  666. 
CIRCUMSTANTL^  EVIDENCE  of  Intent,  778. 

of  adultery,  744. 

as  to  votes,  750. 

as  tqpayment,  810. 
CIBCUM8TANCES  surrounding  contracting  par- 
ties admlMlble  in  interpreuttion  of  contract, 
864,  484,  509. 

— of  irregular  indorsement,  440. 

—of  guaranty,  478. 

—of  sealed  instrument,  600. 

—of  delivery  of  sealed  instrument,  607. 

—to  show  what  Is  an  incumbrance,  5d0. 

—to  interpret  bailee's  contract,  561. 
CITY  ORDINANCES,  TTO. 
CIVIL  DAMAGE  LAW,  775,  etc. 
CLEROYMAN,  solemnisation  of  marriage  proved 
by  eye  witness,  80. 


CLERGYMAN— OmOiMMr. 

registry  of  marriage  kept  by,  80, 98. 

pnvllmd  communications  to,  501. 
CLERK  Dehlnd  desk  presumed  to  be  agent,  41 «. 
480,800. 

acting  as  officer,  powers  of,  48. 

declarations  of  bank  clerk  as  to  accoonts,  979. 

testimony  aa  to  account  b&ng  overdrawn,  944  n, 

memoranda  of,  499. 

production  of,  who  made  entilee,  M5. 

entry  or  indorsement  by  noianr's  clerk,  496. 

presumption  as  to  deliveiy  of  letters,  448. 

attestation  by.  ofjudgment  of  sister  state,  648. 
CLOUD  ON  TITLb,  action  to  remove,  718. 

does  not  sustain  ejectment,  801. 
COAST  GUARD,  registry  of,  489. 
COERCION  of  wife  byhusband,  186. 
COGENCY  OP  EVIDENCE  of  negligence,  884. 

of  demand,  etc..  of  nesodable  paper,  493. 

of  waiver  of  demand,  485. 

of  diversion  of  negotlabie  paper,  448. 

of  charge  of  crime,  405.  671. 

of  corruption  or  partiality  ot  aibitntor,  40Ql 

of  mistake,  618. 

of  deceit  or  fraud,  479,  81S. 

of  assault,  649. 

of  adultery,  746. 

in  penal  action,  778. 

in  proceedings  for  forfeiture,  784. 
COHABITATION,  as  evidence  of  marriage,  79. 
83.164.748. 

alone  Insufficient  to  prove  marriage,  81. 

following  contract  per  vtrba  jMvro,  insuffl- 
cient,  80. 

not  necessary.  If  there  Is  solemnisation.  80. 

prolongation  strengthens  presumption  of  mar- 
riai;e,  79. 

begun  as  meretricious,  no  proof  of  marriage,  ^ 

termination  of,  to  rebut  marriage,  84. 

illicit  as  ev'denco  on  legitimacy,  88. 

—as  evidence  in  qnewion  of  undue  inflnenee, 

presumption  as  to  property  kept  in  husband's 

house  during.  179. 
and  rppute,  as  inoirect  evidence  of  marriage,  81, 

47o. 
— ^wheu  presumption  of  marriage  not  overcome 

by  denial,  86  ft. 
—degree  of  proof  of ,  to  be  increased  when  one 

of  parties  bUH  living,  81  n, 
—as  evidence  of  Mxual  connexion,  748. 
and  holding  out,  as  proof  of  marriage,  178. 
and  declarations,  as  proof  of  marriage,  69. 
•«C.  O.  D.  "  665. 
COLLATERAL  AGREEMENT,  proved  by  paroL 

895.591. 
COLLATERAL  FACT,  notice  of,  779. 
recital  as  evidence  of,  719. 
former  adjudication  as  evidence  of,  896, 8S8. 
COLLATERAL  PROMISE  to  psy  debt  ifitlilnl 

person,  886. 

COLLATE  KAL  SECURITY,  assignment  of,  prOi 
sumed  from  that  of  prlnclpaTdelegatiou,  i^ 
Sgreement  to  apply  before  demanding  payment, 

419. 
negotiable  paper,  as.  444. 
when  acceptance  of  payment,  808. 
payment  of,  806. 

burden  of  proof  as  to  payment,  9, 445. 
COLLUSION  In  confesrion  of  adultery,  747. 
COLLECTING  BANKERS,  actions  agains^  658. 
COLLECTOIt,  duress  in  payment  to,  971. 
COLOR  OF  TITLE  under  Judicial  sale,  701. 
COINCIDENCES,  evidence  of  copying,  796. 
COMMISSIONS,  receiving  or  ch^i^g,  evideBce 
of  agency,  879,  884. 
broker's  action  for,  879. 
COMMERCIAL  PAPER,  acttooa  on,  887, 486. 

(And  me  Bills,  Nons  and  Chbcki>.) 
COMMON  CARRIERS,  actkms  against,  668,  ete. 
delivery  through,  815. 
—to  satisfy  statute  of  frauds,  818. 
baileo^s  estoppel,  554. 
COMMON  EMPLOYMENT,  acUons  for  nsgtt-^ 

gence,599. 
COMMUNICATION  with  deceased,  exclnfll<nof, 
6Bt.64.66.09. 
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00VMT7NTCATI0N*  ContUuiid. 

privileged,  in  libel  and  slander,  670. 

to  proferaional  witnese.    {See  Winrve.) 
COlfMON  COUNCIL,  ordinance  of,  how  proved, 

770. 
COMPARISON  OF  HANDS,  general  rale,  896. 

in  case  of  will,  118. 

ancient  document,  700. 
COMPANIES,  actions  against  teleerspta,  G04. 

liability  of  stockholders,  etc.,  in  joinC  stock,  788. 
(See  aleo  Corporations.) 
COMPLAINTS  of  suffering.  699. 
COMPOUND  INTEREST,  459. 
COMPROMISE,  mode  of  proof  and  effect,  815. 

receipt  **as  a  compromlM,"  807. 

by  trustees,  286. 

admission  pending  negotiation,  481. 
COMPOSITION  with  creditors,  816. 
CONCEALMENT  of  thing,  evidence  against  con- 
cealer, 871. 

of  evidence,  788. 

—in  action  for  specific  performance,  7S9. 

of  contents  of  instmment  troim  illiterate  party, 
618. 

of  value  of  thing  oonrertod,  6C7. 

in  case  of  insurance,  478, 493. 

In  account  stated,  815. 

of  valne  from  carrier,  575. 
CONDONATION,  how  proved.  748. 
CONDITION  of  goods  jMcked,  688. 

of  person  or  thmg  injured,  604. 

of  contract,  shown  by  parol,  804, 404. 

of  delivery  of  contract,  404,  477-8, 607. 

of  delivery  of  lease,  684. 

of  release.  818. 

in  sale  of  goods,  when  performance  or  waiver 
of,  necessoxy.  818. 

of  new  promise,  fulflllment  of,  884. 

precedent,  to  written  Instrument  diown  by 
parol  to  establish,  894. 

—must  be  alleged,  881. 

—performance  of,  before  passing  of  title,  817. 
CONDITIONAL  DEUVERTof  contracU,  how 

proved,  404,  477-8,  607, 684. 
CONDONATION  in  crim.  con.,  883. 

in  divorce. 
CONDUCT  of  tesUtor  as  part  of  retgeatas,  118. 

as  evidence  of  mental  condition,  llo,  188. 

— of  testamentary  Intent,  141. 

to  show  modification  of  contract  of  sale,  814. 

on  receipt  of  goods  as  part  of  ree  getice,  819. 
CONFESSIONS  during  cohabiution  as  proof  of 
marriage,  88. 

of  adulteiy,  when  competent  as  to  illegitbnacy, 
80. 

—as  to  cause  of  separation,  179. 

competency  of,  in  divorce,  747. 
OONS^DERATES,  acta,  declaration,  etc.,  of,  14, 

190,  681,  740.  

CONFESSION  OF  JUDOMENT,  pteiamptioo  aa 
to  legality,  648. 

as  a  former  adjudication,  880. 
CONFIDENTIAL  COMMUNICATIONB,  disdoe- 
ure  of,  166. 

between  husband  and  wife,  18S. 

third  person  may  testify  to,  168. 
{And  tee  wirnRss.) 
CONFLICTING  CLAIMS,  determination  of,  717. 
CONNIVANCE  at  seduction,  888. 

in  crim.  con.,  886. 

in  sales  of  liquor,  788. 
CONSENT,  of  husband,  what  Insnfflcient  to  wife's 
conveyance,  174. 

•f  cedui  dve  irttet  to  truatoe*!  dealings  with  es- 
tate, 986. 

parol  to  show  TOcisaion  of  contract  aa  to  re- 
ceipt, 8bl. 

of  principal  to  agent  retainii]^  for  his  owa  nae, 


of  hisorance  company,  481. 
CONSIDBKATIONTdubngniahed  fkom  motive, 
44111. 
enforcing  illegal  contract  and  asserting  title  to 

money  arising  from  it,  dtstingnished,  r^ 
for  asulgnment,  when  to  be  proved,  4»  818. 
for  negotiable  paper,888, 401 


CONSIDERATION-OmifiwMr. 
— with  irregular  indorsement.  487. 
for  indorsement,  418. 
for  Irreffular  Indorsement,  489. 
for  check,  presumed,  464. 
for  (guaranty,  478. 
for  account  stated,  468. 
for  non-negotiable  paper,  457. 
to  sustain  subsequent  promise  torelmbaise,  861, 
for  deed,  897. 
of  contract  in  action  against  married  woman, 

181  n. 
in  actions  by  Judgment  creditors,  788. 
in  action  for  specTflc  performance,  780. 
to  establish  resulting  trust,  888. 
parol,  to  show,  In  d^d,  741. 
— 4n  release,  618. 
—that  consideration  of  deed  to  husband  cama 

from  wife,  171. 
statement  of  contents,  of  evidence  of  debt,  or 

of  conveyance,  to  prove,  808. 
how  farexplainsble  in  deed,  741. 
parol  to  vary  written,  894  n.,  895,  880. 
variance  In,  when  immaterial  In  action  for  noo- 

dellverv,  888. 
seal  aa  evidence  of,  60^  817. 
completion  by  buyer  of,  before  pasalng  of  title^ 

817. 
when  warranty  to  be  sustained  by  new,  84L 
inadequacy  or,  406. 
inadequacy,  irrelevant,  478. 
—to  show  fraud,  187. 

amount  on  discount  when  material,  440,  798. 
non-pio^ment  of.  Irrelevant,  478. 
want  or  failure  of,  In  negotiable  paper,  441,  448. 
—in  sealed  instrament,  618. 
—to  impeach  contract,  788. 
denial  of,  when  does  not  admit  defense  of  want 

of  partner*s  authority,  ZU. 
action  to  recover  money  paid  on  failure  of,  866, 

878. 
amount  of,  not  evidence  of  bias  of  assignor,  10. 
"  love  and  affection,"  or  "good-will,**  presump- 
tive of  advancement,  15«. 
of  conveyance  to  child,  paid  by  parent,  presuqp- 

tive  of  an  advancement,  159. 
as  evidence  of  value  of  an  advancement,  156. 
for  estate  coov^ed  to  wifsi,  paid  by  husband, 

170. 
chaiging  separate  estate  of  aunied  womea  by 

application  of,  184. 
for  partnership  contracts,  906,  814. 
with  or  from  drm,  when  a  variauM,  in  action  by 

survivor,  886. 
as  ratification  of  act  of  partner,  818,  817. 
application  of,  in  question  of  to  whom  credit 

was  given,  818. 
as  evidence  againat  agent,  of  ntoiMy  received, 

876. 
ille^K  as  defease  in  action  for  money  reoeived. 


competent  of  lack  of  mean^  to  disprove  pay- 
ment, 170,  810, 818. 
"  CONSIGNED,**  impliea  agency,  488. 
CONSIGNEES,  dellverv  to,  by  notice  from  com* 
mon carrier,  67B.  (And  tMBiuu or  Lxpino.) 
CONSPIRACr,  admissions  and  declarations  of 
confederates,  14, 190,  621, 740,  etc. 
acts  and  declarations  of,  190. 
preliminaiy  question  as  to  connection  of  parties, 

191. 
public  officer  presumed  innocent  of,  109. 
proof  of  fraud  of  one  only,  660. 
CONSTABI^B,  actions  by  and  aealnst,  806,  ate. 

OmosBS.) 


647. 


_       oral  avidenoe. 

(SwOrAL  EviDBIfOR.) 

CONSTRUCTIVE  SERVICE  of  i 

CONSUL,  certificates  of,  600. 

"  CONTIiNTS  UNKNOWN/*  In  bfll  of  ladlRg,  49& 

CONTINUANCE   OF  FACT.     {sSm    Puau«r- 

TIONS.) 

CONTINinNO  GUARANTY,  478,474. 
CONTRACT,  what  U  wiUdn  rales  of  ovidenos^ 
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CONTRACT— Omliiitiitf. 

circa  lar  mar  be,  S64. 

pae«ace  tlckeU  are  not,  681. 

account  ttatedae,  408. 

in  duplicate  or  in  coanterpart,  698u 

printed  and  written  forme,  407. 

memorandnm  on  tlie  maigln,  409. 

oral  invurance,  47A. 

of  leflM,  how  proved,  IBSS. 

of  bailment,  actions  on,  558. 

actions  on  sealed,  504,  etc. 

allegation  of,  implies  lawful  contract,  401. 

wrltton,  when  admissible  under  general  allesa- 
tlon.  861,  4n,  6S2. 

ond,  admisdible  nnder   allegation  of  written, 
523. 

^wheu  admlaslblo  under  allegation  of  specialty, 
622. 

will  not  ra^tflin  alle^raf Ion  of  fraud,  614. 

breach  of  doe*  nut  aostain  allegation  of  negli- 
gence, 688. 

for  compensation  of  corporate  officers,  when 
must  be  in  writing,  881. 

Toid  by  statute,  evidence  of  quantum  meruit, 
852,867. 

technically  defeclive,  admissible  to  show  quan- 
tum meruit^  V&. 

tor  survlccff,  under  statute  of  frauds,  868. 

between  strangers,  admissible,  9SA. 

carripr*8  receipt  presumed  to  have  been  read, 
674. 

consideration  prorablo  without  actual  produc- 
tion, 405. 

Statement  of  consideration  In  past  tense  not 
conclusive,  478. 

description  of,  character  of,  contracting  parties 
explained,  402. 

oral  evidence  to  vary.   (S^  Oral  Evid«nc?e.) 

—as  to  manner  of  contemplated  performances, 
876. 

written  submission  not  varied  by  parole,  466. 

practical  construction  of,  609. 526. 

words  intended  in  different  senses,  509. 

referred  to  in  n  deed,  ('97. 

subsequent  modificarion.  418. 

between  vendor  and  purchaser,  merged  by  deed, 
728. 
iSee  dho  titles  of  Tarions  classes  of  Coir- 

TRACTS  ) 

CONTRACTOR,  who  Is,  861. 

—in  cases  of  negligence,  592. 
CONTRIBUTION,  among  ioint  oblfgnrs,  254. 

to  tax,  by  joint  ownen*  or  land,  254  n. 

agreement  to  mnke,  859. 

parol  agreement  by  Indorsers,  257. 

Dy  co-fiureties,  256. 

—implied  promise  of,  255. 

proof  of  suretyship  for  purposes  of,  255. 

demand  of  piyment.  285. 
CONTRIBUTORY  NEGLIGENCE,  0C2. 

of  passenger,  581. 

burden  of  proof  in  actions  for  negligence,  594. 

nnder  Civil  Damage  Art,  779,  7&8. 

admissible  under  denial.  501. 
CONVBKSATION.  to  show  intent  or  mistake  on 
sale  of  land,  729. 

as  part  of  res  geeUz  to  ahow  receipt  of  money, 
2.9. 

—or  application,  265. 

with  bearer  of  letter,  when  competent,  266. 

bow  fur  whole  statement  in,  to  be  admitted. 
266. 

actions  for  crim.  con.,  684,  etc. 
CONVERSION,  octions  for,  €22,  etc 

by  bailee,  652,  etc. 

by  broker,  558. 

by  attorney.  557. 

by  carrier,  672. 

In  replevin,  689. 

sheriff's  action  for,  606. 

allegation  of,  in  action  for  money  received,  278. 

by  agent,  when  it  does  not  defeat  his  action  for 
_^     money  paid,  25?  n. 
CONVEYANCE,  when  presumed,  709, 

—by  trustee,  287. 

eviaenco  of  wife's,  174. 


CONVEYANCE—  CbaUmud. 
parol  to  show  relation  of  principal  and  agent 

in,  280. 
—to  vary  conslderatfon,  880, 885, 788,  74.^ 
—to  show  resulting  tmst  by,  2S8. 
—to  show  it  was  for  benefit  of  firm,  2S& 
by  trustee  of  express  trust,  285. 
voluntary,  of  insolvent  debtor,  788. 
frandulent  intent  of  grantee,  to  impeach,  789. 
by  a,  when  presumptive  of  an  advancement,ir>S. 
—declarations  of  donor,  as  part  of  ret  gtfla^  154. 
by  husband  and  wife  Jointly,  presumption  from 

as  to  title,  169. 
in  firm  name,  as  proof  of  partnership.  SQ8  n. 
consideration  named  in.  as  evidence  against 

agent,  of  money  received,  275. 
to  disprove  Joint  interest  or  liability,  188  n. 

(SM  alto  I)  FED.) 

CONVICTION,  on  plea  of  guilty,  746. 
competent  in  action  for  reward,  888. 
of  assault,  649. 
COPY  of  papers  In  banknxptcy,   admissibility 

of,  9. 
of  statute  of  sister  state.  82. 
of  forcipn  corporation,  28. 
of  reconi  of  corporate  proceedings,  primarlneea 

of,  48. 
signature  of  officer  to  corporate  minutes,  not 

official,  49. 
of  corporate  records,  competency  of.  50. 
of  public  record,  authenticated  by  officer,  50  » 
of  Vote  of  corporation,  60  n. 
of  books  of  foreign  corporations,  50. 
of  family  record,  when  admli^f  ible,  90. 
of  registries  authorised  by  law,  97. 
of  marriage  in  foreign  Ptate,  97 1». 
of  record  of  a  church,  admissibility  of,  98. 
photographic,  of  a  signature,  when  not  adnda- 

slble  to  aid  expert,  113,  898. 
of  foreign  probate  of  will,  128. 
of  entries  in  bank-bonk  or  pass-book,  245. 
of  entry,  when  used  as  memorandnm  refreshing 

memory,  820. 
of  acc«)unt  kept  by  party  when  admissible  in  his 

favor,  325. 
of  notice  of  protest,  427. 
sworn,  of  Judgment,  586. 
of  book  or  other  publication,  664. 
in  patent  cases.  761. 
of  mechanic's  lien,  767. 
COPYRIGHT,  action  for  infringement,  786. 

relevancy  of  in  trade-mark  cabc.  751. 
CORPORATIONS,  actions  bv  and  against,  17. 
pleading  as  to  corporate  existence,  18. 
necessity  of  proof  of  corporate  existence,  18. 
proof  of.  though  not  pleaded,  18. 
general  principle  as  to  proof  of  incorporation, 

80. 
d€  facto  corporate  existence  sufficient,  18. 
whencftf/ac/o,  19. 
—modes  of  pro\ing,  28. 
strict  proof,  when  required.  18. 19. 
what  proof  ncc<'S?ary  to  t,ike  by  will,  19. 
extrinsic  evidence  iu  case  of  corporate  desl^a- 

tlon  in  will,  138. 
— presumption  as  to  inexact  dcf^iirnation  of,  140. 
three  elements  of  strict  proof,  19. 
proof  when  incorporation  la  incidentally  in  ii- 

sue.  20. 
legislative  sanction  necessary,  20. 
—shown  by  charter  or  i&tatuie,  20. 
legislative  recognition  of  existence,  SO. 
Jtulicial  notice  of  special  charters  of  munici- 
pal, 21. 
proof  of  charter  of  domestic,  21. 
—of  sister  state,  22. 
—of  foreign,  88. 

acceptance  of  charter,  how  proved,  84. 
—how  disproved,  25. 
necessity  of  acceptance  of  municipal  charter, 

25r}. 
organization  of,  nnder  general  law,  85. 
—competency  of  minutes  to  show,  48. 
duplicate  certificates  of  incorporation,  86. 
incorporation  nnder  general  ttatute  of  a  atsttf 

state,  80. 
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OOHPOBATIONS-  Omiinusd. 
official  permiiwion  to  do  corporate  business,  S8. 
ilsregard  of  statute  conditions,  sM. 
color  of  onranization  and  user,  when  soffldent, 

27. 
compliance  with  charter  conditions  presamedf 

effect  of  proof  of  user,  87. 

mode  of  proving  user,  27. 

certificate  of  comptroller  of  cnrrency  as  to  or- 

fi:anization  of  national  bank,  282. 
admission  of  incorporation,  28. 
estoppel  against,  sM. 
— sgamst  those  desJing  with,  29. 
estoppel  against  members  and  snbscriben  of, 

estoppel  liberally  applied  for  and  against,  80. 

date  of  incorporation.  W,  81. 

misnomer  of,  goes  only  in  abatement,  81. 

-in  will,  13!$,  140. 

fraud,  forfeiture  or  non-nser,  as  to  corporate  ex- 
istence of,  81. 

qno  warranto  as  to,  760. 

corporate  powers  in  general,  81. 

acceptance  of  new  powers,  81. 

original  and  delegated  powers,  88. 

acts  of  officers  or  agents  of,  in  course  of  busi- 
ness, 82. 

anthority  proved  under  general  allegations.  82. 

itttlAcation  proved  under  allegation  of  autnori- 
iy,82. 

delegation  of  power  to  officer  or  w^ent,  82. 

allegation  that  contract  was  made  by  president 
and  directors,  82  n. 

impeachment  of  power  of  officer,  resting  on 
consideration,  82. 

Talidity  of  acts  of,  sustained  by  equitable  estop- 
pel, 8a. 

power  of,  to  acquire  a  patent,  when  inferred, 
88  ». 

Talidity  of  loan  by,  when  presumed,  88  n. 

acts  presupposing  other  acts,  88. 

acts  not  presumed  illegal,  88. 

general  presumptions  as  to  corporate  acts,  88. 

—of  validity  of  acquiring,  etc.,  real  estate,  83  n. 

Impeachment  of  acts  or,  presupposing  other 
acts,  84. 

presumed  authority  of  officer  or  agent,  84. 

contracts  by,  84. 

implied  promises  by.  84. 

presumed  authorization  or  ratification  by  di- 
rectors, 84. 

simple  contracts  in  writine,  when  valid,  84. 

unsealed  contract,  not  varied  by  parol,  84. 

— primarlness  of,  84. 

negotiable  paper  made  by,  401. 

authority  of  person  executing  it,  85. 

assignment  by,  0. 

authoriiv  of  person  executing  assignment,  7, 85. 

oral  evidence  that  officers  signed  for  company, 
402. 

—of  officer  to  make  sale  out  of  course  of  busi- 
ness, 85. 

anthority  to  president  of,  to  execute  power  of 
attorney,  C5. 

seal  of,  how  proved,  85. 

sealed  instroments  of,  when  admissible  without 
further  proof,  85. 

corporate  acceptance  of  bond  or  deed,  87. 

contract  of,  ambiguous  a**  to  party,  87. 

elfcct  of  imprint  of  corporate  title  on  paper,  87. 

torts  by,  87. 

false  representations  by  meeting,  87. 

acceptance  of  false  communication  of  officer  or 
servant,  88. 

TOte  ''accepting"  report  of  committee,  88. 

fraud  of  directors  or  managing  agent  under  gen- 
eral allegation,  88. 

liability  for  wropgs  by  officers  or  agents,  88. 

assault  by  servant  64tf. 

regulations  Instifying  assanlt,  650. 

meeting  and  by-laws,  88. 

entry  in  books  of,  to  show  regularity  of  meet- 
ing, 88. 

necessity  of  due  notice  of  meetings,  88  n 

—when  presumed,  81^  ». 


CORPORATIONS— CbntfntfAf. 
proof  of  act  of  corporate  board  or  committee, 

89. 
acts  when  proved  by  parol,  89. 
in  absence  of  books,  clear  proof  of,  necessary, 

89  n. 
by-laws  of  private,  not  Judicially  noticed,  40. 
proof  of  by-laws.  40. 

authority  of  officers,  agents  and  members,  40. 
parol  proof  of  who  are  stockholders.  40  n..  Tiki, 
authority  of  ageiii  by  unsealed  vote,  41. 
notice  to  one  dealing,  of  llmiis  of  anthority  in 

by-laws,  41  n. 
implied  scope  of  anthority  of  officer  or  agent. 

Implied  power  of  trading  company  to  make 
bills  and  notes,  42. 

anthority  implleil  In  title  of  office,  42. 

anthority  of  agent  to  disseize,  42  n. 

testimony  of  officers  or  agents  to  show  anthor- 
ity. &. 

allegation  of  express  parol  authority,  how  dis- 
proved, 48. 

ratidcation  by,  how  proved,  48. 

evidence  of  anthority  of  officer  from  usage, 
402. 

charter  and  by-laws,  competent  as  to  agency, 
491. 

evidence  of  cash1er*s  anthority,  456. 

anthority  of  insurance  agents,  480. 

anthority  of  servant  of  carrier,  580l 

regulations  of  carrier,  581 . 

admissions  and  declarations  of  members  of, 
when  incompetent,  48. 

admissions  and  declarations  of  officers  author* 
ized  to  speak,  44,  492. 

-—when  part  of  na  oeffcty  44. 

—of  incorporators  before  incorporation,  45. 

—of  previous,  when  competent  againet  consoli- 
dated corporation,  45. 

notice  to,  how  proved,  45. 

books  and  papers  of,  46,  788. 

primariness  of  statutory  record  of,  46. 

competency  of  corporate  record,  for  or  against, 

against  whom  corporate  acts  competent,  48. 

primariness  of  mmntes  or  rccordu  of,  48. 

authentication  of  corporate  books  when  pro- 
duced, 49. 

rongh  minutes,  when  competent  and  primar}',  60. 

competency  of  copies,  50. 

official  reports  to,  when  competent  f^inst,  51. 

copv  of  entries  in  books  of  foreign,  245  n. 

notice  to  produce  books  and  papers  of,  61. 

—foundation  for  secondary  evidence  of,  51. 

parol  evidence  to  vary  corporate  ininnte^.  51. 

minutes  of  agents  of,  when  concliiHivo  on,  61. 

competency  of  accounts  and  business  cnirles 
of,  52. 

obligation  to  compensate  officers  and  promo- 
ters, 880. 

transactions  of  defendant  in  action  by  receiver 
of,  282. 

liability  of  stockholders,  etc.,  768. 

liability  of  trustees,  7G9. 
COKRESPONDENCE,  presumption  as  todellv- 
ery,  484. 

contracts  made  by,  292. 

parol  to  show  terms  of  contract  mado  by,  292. 

of  married  w.oman  with  her  bus.ness  aguiit,  as 
showing  her  title,  170. 

between  principal  and  factor,  569. 

in  breach  of  marriage,  proml.^e.  67". 

of  husband  and  wire  as  evidence  in  crim.  con., 
685. 

of  testator  to  show  mental  condition.  115. 

designation  of  society  in.  to  show  usage,  143. 

cessation  of  as  presumptive  of  death,  74.76. 
C0ST8,  Judgment  paid  as  proof  of,  in  action  for 
money  paid,  262. 

notice  of  suit  to  make  Judgment  conclnsive  aa 
to,  265. 

action  to  recover.  878. 
COURSE    OF    BUSINESS,  acU  of  officers  of 
agents  in,  82. 

—to  perform  act  done  in,  48. 
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COimSE  OF  BUSINESS— CbnAnvdtf. 

prMuiuption  of  validity  of  doiliu^  of  corpon- 
tiou,  8«. 

fkothority  of  officer  fn&klnssale  oat  of,  85. 

of  ofllcera  and  agents  to  snow  authority,  41. 

power  uf  corporate  officers,  42,  48, 44. 

vrriilDKs  In,  as  foundation  for  opinion  of  wit- 
ness as  to  sfipiatures,  118. 

char/^loi;  separate  estate  of  manied  woman  by 
contracts  In,  184. 

inference  of  a^^ency  from,  190. 

deceit  or  f  rand  by  one  partner  competent  ugatnst 
others,  817. 

entries  by  deceased  partner  in,  SS5  n. 
/     to  rebut  presumption  agnainst  partner  from  en- 
tries in  partnershipiioolu,  S80. 

charges  in,  to  show  payments,  not  loans,  tM6. 

in  accepting  bills  to  explain  factor^s  possession 
of  them,  85tfn. 

aa  to  daily  returns  and  payments  by  invent  with- 
out pasiiintc  vouchers,  28S. 

aa  to  copying  and  mailing  lettexB,  888. 

declarations  in,  to  show  foreign  market  Tahie, 
800. 

Erice  current  Issiud  in,  aa  proof  of  valne,  809. 
nowludge  of  witness  to  value  based  on  letters, 

etc^  received  in,  810. 
to  show  intent  aa  to  passing  of  title  to  goods 

sold,  818. 
memoranda  made   by  a  third  person  in  the 

nsnal,  888. 
admissibility  of  party*s  books  kept  in,  888. 
c  omniissions  in,  as  nsary,  701. 
payment  to  agent  ia,  600. 
COUAT  of  sister  state,  actions  on  Judgments 

or,  641. 
of  record,  what  is,  541. 
of  general  and  special  Jurisdiction,  545,  etc 
COUPON  BONDS,  actions  on,  461. 
COUNSEL,  action  for  services,  877. 
privileged  commnnications  to,  001. 
advice  of,  666. 
COUNTERCIAIHS.  pleading  and  proof  of,  885. 
COUNTERPAHTS,  proof  of  contract  in,  088. 

of  negotiable  paper,  481. 
COVENANT,  binding  though  not  signed,  885. 
implied  in  sale  of  rMlty,  787. 
—in  lease,  680. 
actions  on,  604,  etc. 
—covenants  for  titla,  519L 
to  repair,  688. 
parol  to  explain,  79f . 
alterations  in,  006. 
COVERTURE,  all^gii^  In  action  by  manied 

woman,  180. 
—in  action  against  her,  181. 
decree  of  probate,  how  tv  conclaalre  aa  to  tes- 

Utor*s,  110. 
evidence  of.    {Set  Habriaov.) 
CREDIT,  in  account,  to  release  adYaacanoit, 
164. 
in  contract  of  public  offloar,  195. 
to  married  woman  for  necessaries,  to  dmge  sep- 
arate estate,  186. 
what  necessary,  to  show  ratillcatlon  by  manded 

womsn,  186. 
in  account  with  a  third  person,  for  money  re- 
ceived, 877. 
fiircnmitaiitial  evidence  to  determine  to  which 

of  several  it  was  given,  840,  805,  808,  800, 

874,488. 
—In  actions  against  partners,  815. 
—on  purchase  of  goods  by  sgent,  888. 
when  presumed  given  to  principal  and  not  the 

agent,  8U0. 
to  agent  of  nndiadoaed  principal,  800. 
jiveu  exclusively  to  agent  to  render  him  liable, 

801. 
to  factor  for  foreign  disclosed  principal,  808. 
nsaire  of  giving  notes,  competent  to  show,  818. 
deceit  in  obtaining.  846, 878. 
decree  of  enjoyed;  now  proved,  617. 
CREDITOR,  aaaent  of,  toassignmnnt  for  his  bene- 

«t,10. 
#hen  not  assignee,  within  rale  oxcludtng  Intar- 

eated  witness  «5  a. 


CREDITORr-  Continued 
books  as  proof  of  organisation  of  corpotatka  li 

fftvor  of,  47. 
competency  of  rescdntion  of  corporation  in  f»* 

vor  of,  46. 
extrinsic  evidence  aa  to  bequest  to,  147. 
avoiding  pnrclsaae  by  pamnt  in  name  of  child, 

158. 
presumptions  as  to  transfers  of  pitipeity  to  wife 

in  fraud  of,  164  n. 
rilence  of  wife,  when  Bot  estoppel  in  favor  of 

husband's,  107. 
proceeds  of  wife's  estate  hera  against  hnsband^ 

creditors,  168. 
wife's   means,  in  qnestioa    of   conrtdemtlan 

against,  170. 
wlien  deed  to  wife  raises  a  resulting  trast  tat 

husband's,  171. 
burden  of  proof  to  show  fraodnleat  posaossion 

of  wife,  171. 
ignorance  of  separate  estate  of  married  woasan, 

183  f». 

Sarticipation  in  profits  by,  818  n. 
nowledge  by,  of  stipnlscion  that  one  partici- 
naiing  in  proftts  shoold  not  be  Ijaoie  to, 

notice  of  dissolution  of  partnership  to.  884. 
proof,  in  accounting  between  partners,  of  Blain» 

tiff's  beinff,  886. 
application  or  payment  byi  611> 
composition  with,  816. 
CREDITORS'  ACTIONS.  736.  etc 
against  execntors  and  aoministratovs,  54. 
against  member  of  Joi«  stock  oompaay,  780. 
CRIES,  609  n. 
CRIMb,  cogency  of  evidence  to  prove  charge  of, 

404. 
CRIMINAL  GONVEBSATION,  actions  for.  681, 

etc. 
CROSS-EXAMINATION,  testing  knowledge  of 
witness,  806. 
as  to  personal  knowledge  of  deatli,  78. 
aa  to  general  repute  of  msrrhige,  8L 
notwithstanding  privilege,  080. 
when  waiver  armotlon  to  strike  fHtt 
68. 

CROP,  parol,  to  esplaia  mfnimlwg  of,  in  oooftnet, 
806. 
replevin  for,  084. 
CRUELTY,  as  ground  for  dlTorae,  746. 
CURADLENBS^S  of  injnry,  600. 
CURTEST,  title  by,  708. 
ancestor's  seisin  in  fact  necessary  to  establish, 
157. 
CUSTOM,  or  vsace,  to  eaqMn  lease,  886. 
DAMAGES,  sdmissions  and  declarations  of  de- 
faulted Joint  defendant  in  tort,  on  meaanrs 
of,  187. 
Jodgment,  when  evidence  of  aasoimt  of,  8S7, 

888* 
object  of  contrset  as  affecting,  888. 
in  action  for  officers'  breach  of  dnty,  ISS. 
recoupment  in  action  on  eale,  885. 
for  injury  to  wife  when,  belong  to  hnsband,  181. 
in  counterclaim,  886.   (Aw  «te»  tiie  raricMis  ac- 
tions.) 
DANGEROUS  CHARACTER  of  animals,  646. 
DATE  of  asslgnraent,  how  proved,  8. 
of  receipt  by  assignor,  not  presumptiTe  of  time 

It  vras  given,  14. 
of  statute,  when  not  appearing  ki  oertlflcate,  9H. 
of  incorporation,  matenaUty  and  proof  of,  80, 

81. 
entries  in  eorportte  leoords,  fi^hen  piesumptliD- 

ly  made  on  tlieir)  48. 
preaumptions  of  date  of  death,  71, 77. 
—from  loss  of  vessel  never  heard  from,  77  ii. 
of  death  Of  burial  by  registries,  97,  98. 
of  death  engraved  on  ring,  88. 
of  birth,  efaown  by  registry  of  baptism,  86. 
—by  registry  of  birth,  07,  i«8. 
—by  physician's  testimony  or  aooonnt,  87. 
—by  tesUmonv  of  parents,  80. 
of  marriage  shown  by  registry,  80, 97. 96. 
dodar^lon  when  inoomnetent  aa  hean^y  m  t* 
f acU  of  padlgrse,  9L 


OSNERAL  INOEZ. 


Mi 


DATE— Conflfwed. 
'of  barial  iihowu  by  reglstoie0,fl6. 

of  ancient  will,  competency  of,  as  to  its  age, 
12H  n. 

affixed  to  alteration  in  will,  prior  to  that  of  will, 
134. 

extrinsic  eTidenee  to  correct  ii  will,  186. 

evidence  in  respect  to,  in  order  to  charge  part- 
ner, 21;j. 

of  payment  shown  by  letters  of  agent  and  en- 
tries in  accuuntH,  905. 

—by  indorseraents,  885. 

of  order  for  goods,  whea  pieeamptlTe  of  time 
it  was  wntten,  291. 

of  negotiable  paper,  how  proved,  400. 

of  inaor«ement  of  negotiable  papw,  445. 

presumption  as  to  dale  of  indorsement,  418,  416. 

~of  irreffuiar  indorsement,  480. 

of  items  In  account  stated,  450. 

of  award,  467. 

of  guaranty  not  oonclasive,  47S. 

of  sealed  Instroment,  606. 

of  deed,  GM: 

of  passage  ticket,  678. 

of  lease,  527. 

of  delivery  of  lease,  how  proved,  687. 

of  judgment,  638. 

of  process,  to  show  commeneemeat  of  action 
witliin  statute  period,  8tt. 

of  writings  more  than  thirty  years  <dd,  when 
presumed  correct,  05. 

of  written  instrument,  parol  to  show  erroneous, 
805. 

memoranda  refreshing  memory  as  to.  881. 

account  kept  by  party,  as  evidence  of,  886. 

as  showing  place  for  directing  protest,  481. 
Bay,  fractions  of.  688  note. 
DAY^S  WORiC,  what  is,  and  how  proved,  865. 
"  DAYS,"  meanins  of,  619. 
I>£AF  AND  DUMB  PERSOK,  testamentary  ca- 
pacity of,  116. 
DEATH,  a  Jurisdictional  fact  for  issuing  letters, 
57. 

prima  faei4  evidence  of,  when  snfllelent,  64. 

direct  u-stimony  to,  72. 

proved  by  r^^trv  of,  or  of  barial,  78,  07. 

date  of,  in  unauthorized  registry  not  iacoaipo- 
teut,  06. 

presumptions  of,  and  of  time  of,  78b 

^f  rom  voyage  and  special  peril,  74. 

—from  seven  yearn*  absence,  n, 

—what  inquiry  necessaiy,  TV. 

rebutting  presumption  of,  from  absciwe,  76. 

time  of,  presumea,  77. 

survivorship  In  common  casoalty,  78. 

of  husb-md  or  wife,  presumption  of,  88. 

without  issue,  when  to  be  proved,  85. 

what  deaths  to  be  proved  hjr  one  claiming  title 
by  collateral  descent.  86. 

nnder  age,  not  presumptive  of  no  Issae,  85. 

slight  proof  of,  without  issue,  86  m. 

proved  by  hearsay,  01. 

— except  as  to  place  of,  01  n. 

entries  of,  in  family  record.  91. 

proof  by  general  repntatlos,  M. 

repute  among  acquaintance,  newspapernotlce, 
etc.,  05,  m. 

competency  of  letters  of    adminlstnition  to 
prove,  100, 

notice  unnecessary,  of  dissolntian  of  partner- 
ship caused  by,  8tt. 

Of  partner,  proof  of,  iu  action  by  sarvivor,  824. 

^against  survivor,  %i5. 

of  person  having  made  memoranda,  in  usual 
course  of  businses,  868. 

terminating  anihority  of  agent  to  receive  pay- 
ment, 801. 

S^  case  of  life  insnranoe,  601. 

action  for  causing,  601. 

—by  intoxication,  780. 
S/KBT,  assignment  of,  not  presiuned  from  that  of 
collateral,  8. 

levival  by  admissions  and  declaratioBS  of  one  of 
several  co-representatWes,  00. 

— Dy  payment  by  same,  SO  n. 

bequest  of,  to  creditor,  147. 

M 


DEBT—  CbfUiatinf. 

of  child  lo  pareut,  a^  an  advancement,  151. 

declarations  of  donor  to  show  advanoement  a, 
155. 

of  ancestor,  action  to  charge  heir,  next  of  kin, 
etc.,  161. 

admis:rions  of  wife  as  to  ante-nuptial,  177. 

liability  of  married  woniau*s  separate  estate,  188. 

assumption  uf,  by  incoming  partner,  818. 

by  uromise  of  thud  person,  886.  886. 

collection  of  by  partner  after  dissolution,  218. 

barred  by  statote,  and  afterward  acknowledsed 
828. 

—by  partner  after  dissolution,  810  n. 

implied  promise  to  pay,  872. 

statement  of  contents  of  evidence  of,  to  prove 
coDsidf  ratioH  of  contract  of  Mle,  806. 

payment  of,  by  note,  etc.,  of  debtor  or  third 
person,  804. 

payment  shown  by  dreamstantial  and  corrob- 
orative evidence,  810. 

— bv  surrender  of  evidence  of,  960. 

•xtuBgnlsbment  from  lapse  of  tloia,  618. 

accord  and  satisfaction  of,  814. 

account  stated,  815. 

compromise  and  composition  of,  815. 

new  promise  or  acknowledgmeitt  of,  884. 
DECANTERS,  evidence  of  liquor  traliic,  774. 
DECEIT  or  fraud,  actions  fur,  614,  etc. 

—for  false  wsrranty,  880. 

by  one  partner  competent  against  others,  817. 

by  testator  as  to  his  will,  181. 

in  procuring  execution  of  contract,  787. 

in  obtaining  credit,  all«'gation  of,  in  action  for 
mouey  received,  278. 

as  defense  in  action  on  sale,  886. 
.  judgment  in  action  for,  as  bar  to  action  on  war* 
ranty,  850. 

DECLAKATIONS  distinguished  from  transac- 
tions. 18. 

entry  of  individual  In  diary  a  mere,  47  n. 

of  assignor  of  non-negotiabla  security,  flL 

—for  and  against  asid^aee,  11,12. 

temporary  assignee  incompetent,  11  n. 

orasslKnur.  offer  to  give,  iiow  made,  18L 

— admuslbility  determined  by  Judge,  18. 

of  assignor  and  assignee  in  case  of  conspliaey, 
14. 

of  officer  as  to  meaning  of  vote,  68. 

as  to  pedigree,  08. 

of  custodian  of  a  wUl,  118. 

of  testator  before  and  after  esscatioa  of  will 
to  show  capacity,  116. 

of  testators,  to  show  susceptibility  to  Crand  and 
undne  iidaence,  TM, 

to  show  revocation  of  will.  184. 

—as  to  lost  or  destroyed  will,  187. 

—when  incompetent  in  absence  of  ambiguity, 
146. 

—to  show  iateat,  146  n. 

—explaining  ambiguity  as  to  which  of  two  par- 
cels. 1411. 

admissible  to  rebut  resumption  of  satisfaction 
•f  debt  by  bequest,  148. 

—as  to  cumulative  gifts,  when  incompetent,  148. 

— ^as  to  ademption  of  legacy,  140. 

—time  of,  bearing  on  intention,  160. 

of  intent  to  constiiute  an  advancement,  168  n. 

of  ancestor,  b4»ir,  etc.,  156. 

of  successors,  representatives  aad  bcneficlarlea, 
169. 

tiaetk>n  to  aeoopt  beaeflclal  devise  in  abseooe  of, 
157. 

of  third  peieoQs  to  show  possession  of  land 
nnder  a  will,  166. 

to  prove  marriage.  164. 

of  nusband  on  daiveiy  of  wife^s  property,  170. 

— on  giving  money  to  wife,  or  receiving  securi- 
ties for  lier,  li2. 

—to  establish  trust  in  favor  of  wife.  174. 

—4o  show  receipt  of  payawmt  by  wife  for  use  of 
st'parate  estate,  181  n. 

of  iK-ife  that  purchase  or  credit  was  for  herself, 
178. 

of  married  womaa  on  osecatliur  wiittea  ooa- 
tract,188fi. 
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DECLARATIONS—  OortHniud, 

prulimlnary  qiici«(ion  a«  to  connection  ot  par- 
ticd  10  admit,  lUl. 

of  one  Joint  debtor  against  others,  187. 

of  partiiens  to  prove  partnership,  iOi^  806, 2S8. 

— to  show  to  whom  credit  was  given,  815. 

of  secret  or  dormant  partner,  811. 

to  show  one  a  partner,  881. 

— clerk,  not  partner,  880  n. 

denyin«r    partnership,  when  not  disproof    of 
liability.  90W. 

that  they  "  bought  it  In  partnership,"  insuffi- 
cient proof  of  purtnershlp,  810  n. 

of  intent  to  make  Bequest  in  acUon  for  money 
lent,  841. 

to  prove  a  trust,  838,  884  n. 

of  agent  to  prove  agency,  876. 

to  show  agency  ana  scope  of  authority,  899. 

— lo  reqnci>t  loan,  841. 

to  show  embezzlement.  881 

of  ofUcf  r  or  ch-rk  of  a  bank  as  to  acconnts,  879. 

lo  f>how  payment  under  duress,  871. 

against  mttfrcst,  deceased  payee's  receipt  as, 
860. 

to  prove  tender,  816. 

of  mability  as  to  receiving,  paying  or  delivery, 
to  dispense  with  tender,  8l6. 

of  owuerrhiiJ  by  one  in  possession,  in  question 
of  tide,  886. 

to  show  foreign  market  value,  800. 

of  auctioneer,  not  to  vary  terms  of  sale,  8S8. 

of  party  to  explain  warranty,  845  n. 

of  feelings,  bOA, 

of  suffering,  S99. 

of  emotions,  677. 

characterizing  purpose,  686. 

characterizing  possession,  710. 

of  husband  and  wife  in  crim.  con.,  685. 

of  surveyors,  699. 

of  aacient  purdons,  700. 

as  to  title  of  vendor,  787. 

in  actions  for  assault,  649. 

of  workman,  In fringins  patent,  7B0. 

OS  to  contract  in  action  lor  frpeclflc  performance, 
780. 

of  assignor  of  patents,  760. 

of  grantor  to  show  mistake  in  deed,  788. 

of  parties  to  show  intent  to  make  illegal  con- 
tract, yw. 

of  creditor  as  to  part  payment,  806. 

to  show  application  of  payment  by  debtor.  811. 

of  trust  to  show  statute  of  limitations  had  not 
attached,  883. 

of  conspirators  or  confederates,  190. 

of  officer  or  agent,  when  government  not  bound 
by,  193. 

as  part  of  res  gettfa,  886. 

—as  to  past  act,  45. 

— of  toftator  at  execution  of  will,  118. 

—as  to  check  being  for  a  payment  or  loan,  8tf  n. 

—as  to  suretystiip,  855. 

—as  to  fund  from  which  payment  was  made, 
864. 

—as  to  payment  by  depositor  or  payer  of  money, 
875. 

— of  dci)ositor  at  time  of  deposit,  878. 

—as  to  whom  credit  was  given,  808. 

—as  to  intent  in  passing  of  title,  818. 

— as  to  title  of  married  woman,  185. 

—as  to  receipt  of  goods,  819. 

— cntiics  of  payment,  799. 
DECREE,  foreign,  against  execator  or  adminis- 
trator, effect  on  ancillary  representative,  60. 

against  a  married  woman,  effect  of,  168. 

to  prove  appointment  of  receiver,  881. 

proof  of  satisfaction  of,  860  n. 

and  deed  pursuant  to  it,  701. 
DfilCD,  when  presumed,  709. 

how  proved,  6^3. 

title  of  grantor,  705. 

presumption  of  grantor*s  knowledge  of  contents 
of,  788. 

of  asisignrarnt,  primarlness  of ,  0. 

aK  proof  of  n!«''lgnce's  nntlioricy  to  sno,  9. 

of  corporation,  when  presumed  duly  executed, 
86. 


DEED— Oontinued, 

when  senl  sufficient  proof  of  deliyery  of  corpoPi 
ate,  86. 

misnomtr  of  corporation  in,  81. 

parol  to  prove  presentation  to  and  approTal  by 
corporate  board,  87. 

— anthority  of  agent  of  corporation  to  execute,  88. 

corporate  acceptance  of,  87. 

when  heir  not  excluded  from  being  witness  in 
action  to  set  aside,  63. 

as  hi-arsay  of  facts  of  family  history,  98-95. 

description  in,  to  show  intent  of  residence,  106. 

of  real  property,  advancement  by,  15:2. 

consideration  of,  to  show  value  of  an  advance- 
ment, 156. 

title  by,  requireB  assent  of  successor  in  interest, 
167. 

declarations  to  show  time  or  character  of  deliv- 
ery of,  158. 

between  third  persons  of  adjoining  land  to  ahow 
iiUe,159n. 

to  married  woman,  parol  to  explain,  169. 

to  wife  of  property  pjdd  for  by  husband,  effect 
of,  171, 

to  husband  improperly  obtained  with  wifc*8 
means,  171. 

of  wife,  authority  of  husband  to  deliver,  182n. 

impeachment  of  married  woman's  acknowledge 
mentof,  175n. 

under  private  seal  of  officer,  when  presumptive- 
ly in  official  capacity,  1%. 

of  partner  in  firm  name,  effect  of,  816. 

—parol  to  explain,  817. 

agreement  to  execute,  as  constituting  partner- 
ship,-287 ». 

void  for  adverse  possession.  710. 
DEFAULT,  foreclosure  of  mortgage,  72f). 
DEFEASANCE,  oral  defeasance  of  written  ngn^- 

ment,  418,788. 
DEFECT,  notice  of,  in  actions  for  negligence,  .*^1. 
DEFENCES  and  counterclaims  distiuguuhed,  835. 

generally,  766,  etc. 

against  holders  of  commercial  p.iper,  410. 
DEUREE,  books  of  college  to  prove  professional^ 

47. 
DELAY,  actions  for,  against  common  carrier,  568. 

excuses  for,  in  divorce,  746. 
DELIVERY,    assignment  of  uncanceled  nego- 
tiable paper  by,  8. 

of  assignment,  6. 

of  contract  between  vendor  and  purchaser,  786. 

when  corporate  seal  f^ufficicnt  proof  of,  36. 

of  gift  causa  mortis^  declarations  of  decedent  as 
to,  60. 

—to  husband  and  wife,  intent  as  to  which,  170. 

of  money,  inaction  for  money  lent,  889. 

—presumed  payment  of  an  obligation,  not  a  loan, 
843, 799. 

of  chattels,  as  an  advancement,  154. 

of  checks  to  show  payment,  803. 

of  property,  payment  by,  806. 

of  new  notes  in  composition  with  creditors, 
816. 

of  release,  when  presumed,  817. 

of  sealed  instrument,  507. 

of  lease,  584,687. 

of  deed,  694. 

—parol  declaration!  to  show  time  or  character 
of,  158. 

of  wife^sdeed  by  husband,  anthority  for,  1S3  n. 

failure  to  prove,  in  action  for  price  of  gooids,  886. 

ordinary  sale  b/,  887. 

delivery  to  satisfy  the  statute  of  frauds,  892,  319. 

of  memorandum  of  vale,  893. 

of  written  instrument,  parol  to  show  want  of 
due,  294  n. 

of  a  bill  of  the  goods  effect  of,  as  to  price,  ^Vfi 

and  payment,  when  presumed  concurrent,  8i3. 

or  offer  o<  goods,  when  and  how  t^hoivn,  314. 

and  acceptance  of  labels  for  liquor  bottles,  when 
evidence  of  acceptance  of  all,  3i!). 

account  kept  by  party  as  c\i  leucc  of,  C^. 

of  goods,  time  cud  place  of.  318. 

—under  special  coutracl  differcntfromone  al- 
K'ged,  834. 

on  bo. id  sLlp,  408k 
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BELiVKUT—  Ctmtimud, 
plainiiff's  rvadlnesB  for,  in  action  for  Don-ftc« 

ccptanco,  887. 
acUnn  a^iiist  aeller  for  noO'dellvery,  887. 
r«!adine(>ii  of  bnyer  to  perform,  in  action  for  non- 
delivery, 884 
dettrnctlon  of  thing  »o1d,  to  excnae,  889. 
of  netfotiable  paper,  404,  449. 
of  notice,  presumed  from  ordinary  coone,  488. 
of  policy,  477, 4T8,  etc. 
to  cummon  carries,  668. 
l»y  carrier,  676. 
to  drayii.an,  667. 

ot  iiisiroment  after  performance  of  contract, 
675. 
DEMAND,  excuse  for  omittins  moat  be  pleaded, 
486. 
on  public  oiBcer,  196. 
on  ur  by  firm,  219. 
on  partner  after  dlsrolatlon,  fiSOl 
before  suit  againii>t  trastee.  284. 
retaining  money  obtainiHl  dv  agent  after,  843. 
on  non-payment,  in  action  for  money  paid,  258. 
—of  check,  244. 
—of  negotiable  paper,  419, 483. 
to  Miutmn  action  for  money  paid,  865. 
before  action  for  money  received,  878,  861. 
and  refusal,  when  necessary  before  acUon  on 

sale,  880. 
for  interest  on  sale  from  time  of,  draft  equiva- 
lent to,  881. 
by  bnyer,  when  unnecessary  in  action  for  non- 
delivery, 888. 
of  rent  in  action  on  lease,  688. 
in  case  of  bailment,  666. 
as  evidence  of  negligence,  671. 
ad  evidence  of  conversion,  626. 
m  action  of  replevin,  690. 
and  default  on  foreclosure  of  mortgage,  790. 
of  performance  between  vendor  andpurchaser, 

?V8. 
oral  or  In  writing,  637. 
DBMEANUR  of  hiinred  person,  669. 
DEMUKRAOE.  actions  for,  61K. 
DEPOSIT,  certiflcMte  of,  in  action  against  bank 

for  money  received,  277. 
DEPOSITIONS  to  prove  books  of  foreign  corpo- 
ration. 60. 
to  take  testimony  of  interested  wftneas,  68  n. 
of  decedent,  effect  of  reading,  70  n. 
when  not  competent,    as  hearsay  of  facts  of 
f'lmily  history,  94,  96  n. 
DESCENT,  title  by,  707. 
DESCRIPTION  in  will,  of  person,  188, 189. 
—fitting  one,  coupled  with  name  fitting  another, 

141. 
—applicable  in  part  to  different  pieces  of  prop- 
erty, 148. 
—of  property,  extrinsic  evidence  to  reject  false, 

144.  145  71. 
explanation  of  ambiguity  as  to  which  of  two 

parcels,  146, 146. 
usage  as  to  boundaries,   when  incompetent, 

146  n. 
of  lands  In  a  deed,  697,  699,  etc 
of  goodi*,  extrinsic  evidence  to  show,  808. 
DESIGNATION,  ambiguous  in  lease,  &27. 

of  invention,  763. 
DESTRUCTION  of  will,  when  presumed,  184, 
127. 
of  articles  of  copartnership  by  partner,  286  n. 
of  thing  sold,  to  excnt<c  deliveiy,  888. 
of  negotiable  paper  i*ued  on,  890. 
presumed  Irom  absence,  ^. 
or  losKcd  premises,  682. 
DETECTIVES  as  witness,  747. 
DETERMINATION  of  confiictlng claims,  717. 
DEVISE,  title  by,  707. 

f^resumption  of  acceptance  of  beneficial,  157. 
AGRAMS  and  maps,  699. 
DILIGENCE  in  demand  of  negotiable  paper,  425. 
in churging  lndors<r,  etc.,  426-482,  etc. 
in  mailing  notice,  488. 
of  aeent.  now  proved,  660. 
in  discovering  Ireud,  7}£3. 
DII'LOllA,  how  proved  by  phyddan,  883. 


DIRBCTORS.  manasement  of  business  by,  when 
proof  of  user,  28. 
bow  proved  to  be,  7<H9. 
compensation  of,  881. 
DIRECTORY,  not  evidence  of  address,  433. 
DISAPPEARANCE,  presnmption  of  death  by.  74. 
DISCHARGE  of  advancement  by  cancellation  of 
entry  in  account  or  credit,  154. 
of  private  debt  of  partner  by  firm  obligation  or 

funds,  SsH. 
before  maturity  to  bar  action  on  bill  or  note, 

857. 
of  Indorsers  by  neglect,  84<». 
of  pre-exlritlng  liability,  payment  In,  8no. 
of  plaintiff,   when    ttdmissiblo  in   action   for 

wages,  868. 
of  contract  by  cancellation  of  instrument,  408. 
or  surety,  by  extending  time,  445. 
in  bankruptcy.  819. 
—impeachment  of,  880. 
In  ln>olvenry,  880. 
new  promise  to  n  but,  821. 
DISCLAIMER  of  beneficial  devise,  167. 

or  title,  parol  declarations  to  show,  158. 
DISEASE,  in  lire  insnrance,  601. 

evidence  of  adultery,  744. 
DISSENT  by  partner  from  entries  in  partnership 

books  after  dissolution,  280. 
DISTANCE  to  rebut  presumption  ngainst  partner 
from  entries  in  partners- hip  books,  280. 
forfeiture  of,  784. 
DISTRESS  of  perwn,  how  proved,  609. 
DISTRICT  COURT  OF   N.  Y.  CITY,  proving 

jiidgmentof.  641. 
DIVERSION  of  negotiable  paper  must  h^  alleged, 
442. 
of  accommodation  paper,  443. 
DIVORCE,  actions  for.  748.  etc. 
competency  of  Judgment  for,  101. 
priuiaritiess  of  decree  of,  170. 
pleading  statute  of  limitations  as  to,  823  n. 
DOCKET  of  Justices'  judgment.  510. 
DOCKETING,  in  actioud  on  Judgment,  SSSI. 
DOCUMENTS,  issuing,  reci  iviii^,  or  uctiug  upon, 
when  evidence  of  Ui»er.  2S. 
tostimonv  to  appearance  of  for  purpose  of  em« 
bodying  debcription  in  record,  8b7. 
DOGS,  injuries  by,  645. 
DOMICILE,  nature  of  the  question  of,  108. 
national  character  and,  ICB. 
presumptions  and  material  facts,  103. 
rebuttal  of  evidence  of  residence  to  show,  108. 
change  of,  105. 

natnnilixation,  to  show  change  of,  100. 
effect  of  intent  in  determining,  1U6. 
evidence  of  residence  and  of  intent,  107. 
as  to  title  and  transactions  of  husband  and  wife, 

164. 
effect  of.  on  Jurisdiction  for  issuing  letters  of 
administration,  67. 
DOWER,  ancestor's  seizin  in  law,  safilcicnt  to  es- 
tablish, 167. 
provision  in  will  in  lieu  of,  167. 
ejectment  for,  707. 
DRAFF,  of  contract,  when  admissible,  868. 
admissible  nnder  allegation  of  note,  418. 
DRUNKENNESS,   to    affect    testamentary  ca- 
pacity, 1 16. 
how  proved,  779. 
action  for  causing,  775,  etc. 
DUE  BILL,  admisbible  under  allegation  of  note, 
41& 
actions  on.  464. 
DUPLICATE  contract  of  sale,  288. 
on  face  of  instrument,  explained,  421. 
of  negotiable  paper,  421. 
apparent  duplicate  notes  in  notice  of  protest, 
482. 

Sroof  of  contract  in,  628. 
RATION  of  life,  608. 
DURESS  to  impeach  contract,  78& 
— ctmveyance  oy  wife.  175. 
in  obtaining  consideration  of  deed  to  htaabflmd 

from  wife's  separate  propeity,  171. 
actions  to  recover  back  money  paid  under,  868» 
87a 
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in  wi-lilcn  instrament,  parol  to  show,  S94  n. 

In  nccutinble  paper,  44:1. 
DYING  DECLARATIONS,  587,  71A 

—as  to  legitimacy,  W  n. 
EAHNEST,  vvlieu  giving  of,  does  not  pan  tltie, 

817 
EASEMENT,  as  an  Incumbrance,  880. 

In  actl  >n«  for  nuisance,  640. 
ETEC TMENT,  actions  of,  601. 
ELECTION,  reiurnsof,  749. 

color  of,  to  constitute  color  of  office,  196  n. 

—to  constitute  officer  de/aetOt  90i  n^ 

to  office  in  corporation,  789. 

certificate  of,  presumptive  of  title  to  office,  194. 

of  officers,  boolcs  of  municipal  corporation  aa 
to,  47. 

of  one  of  two  resldencea  for  domicile,  when 
insnfflcient,  107. 
EMBEZZLEMENT  by  agent,  in  action  for  money 

received,  880,  881. 
EMOTIONS,  677. 

in  crlm.  con.,  686. 
EMPLOYER,  whicb  of  several  was  real  employer, 

800. 
EMPLOYMENT,  negligence  in,  598. 

of  nnfitservam,  Hw. 
EN-\CTING  CLAUSE,  771. 
ENDORSEMENTS,  secondaiy  evidence  of,  890. 

as  evidence  of  title,  408. 

as  a  transfer  of  title,  415. 

of  negotiable  paper,  418. 

— Icval  objects  of,  414. 

extnnsic  evidence  of  date,  416, 808,  885. 

of  payment  as  admission,  416, 806, 885. 
ENJOYMENT,  actions  on  covenants  for,  580. 
ENTICING  AWAT,  actions  for,  661,  etc. 

good  faith  in,  688. 
ENTRIES  in  course  of  business,  date  presomed 
correct,  14  n. 

copy  of,  60. 

in  corporation  books,  53. 

in  corporate  records,  presumptively  made  on 
their  date,  49. 

'-erasures  in,  49. 

In  corporate  accounts,  68. 

—against  defendant  in  action  by  receiver,  S88. 

M'hun  unnecessary  to  produce  officer  who  made, 
58. 

mistalce  or  neglect  of  secretary  in  not  making, 
58. 

by  nhvsician,ln  register  of  births,  67. 

of  Dirtbs,  deaths  and  marriages  in  family  Bible 
or  other  book,  96. 

In  raster  of  fact  of  family  history,  how  proved, 

—Impeachment  of,  90. 

primariness  of  book  or  paper  to  prove  absence 
of,  99. 

in  hotel  register,  as  to  intent  of  residence,  108. 

of  testator  in  accounts,  to  identify  property, 
144. 

— to  show  intent  as  to  an  advancement,  151. 

referred  to  in  will,  as  showing  advancement,  156. 

by  donor  in  account,  to  show  advancement,  154. 

in  partnership  books,  not  conclusive  of  Arm 
trMneactions,  805. 

when  presumptive  against  partner,  839. 

— competent  against  all  partners,  818. 

— to  provepartnership,  in  actions  between  part- 
ners. 886. 

of  attorney  in  accounts,  when  competent  in  ac- 
tions between  partners,  886  n. 

by  deceiised  partner,  when  preaumptive  proof, 
885  n. 

supplementary  oath  of  partner  to,  805. 

as  showing  to  wiiom  credit  was  given,  610. 

in  creditor's  book  as  to  whom  credit  was  given, 
841,24.%n. 

to  show  to  whom  credit  was  given,  808. 

by  creditor,  to  show  application  of  payment, 
()li. 

In  payer^s  accounts,  to  show  payment,  806. 

in  bank-book  or  pass-book,  S^. 

In  check-book,  841,  850  n. 

lor  incidental  purpose,  not  primary  of  Imd,  848. 


ENTRIES— Om^lfttMf. 
intentional  character  of  false,  to  explain  ao* 

tive  and  intent,  881. 
of  copy  of  letter  in  lettor  book,  V90, 
in  shop  books,  878. 

—when  prima  facU  of  price  and  value,  806. 
as  auxiliary  to  oral  tostimony,  819. 
as  memorandum  to  refresh  memory,  880. 
made  on  information  received  from  third  pep> 

sou,  888  n. 
made  by  party  from  memoranda  of  servant,  884. 
by  plain tifr  in  hia  books,  as  admission  ofde. 

fendant.  887. 
of  sale  by  broker,  authority  to  make  necesaaiy, 

888. 
in  broker's  book  as  eonstitating  the  contract, 

SSkr. 

of  acttf  in  protesting,  ete.,  480. 

admi!<sibiiity  after  proving  correctness  of  items, 

461. 
by  principal  adduced  against  snrety,  518. 
in  record  of  Judgment,  586. 
as  evidence  of  delivery,  564. 
mode  of  proof  against  carrier,  664. 
characterizing  possession,  711. 
aa  part  of  ret  ffegta,  865, 886. 
—of  payment,  845.  799. 
—to  show  payments  instead  of  loans,  845  n. 
—to  show  credit  to  wife,  188. 
in  ejectment.  707. 
EQUITABLE  ESTOPPEL,  need  not  be  pleaded, 

affecting  title  to  land,  713. 
EQUITI^  as  to  commercial  paper,  417. 
ERASURE  in  entries  in  corporate  records,  49. 

as  affecting  credit  of  account  kept  by  party,  886. 

testimony  as  to,  S07. 

in  negotiable  paper,  406. 

(AndtM  Altsrations.) 
ERROR  in  telegraphic  dispatch,  804. 
ESCAPE,  action  for,  609. 
ESCHEAT,  proof  to  sustain,  86. 
ESCROW,  wrongful  delivery,  448. 

sealed  iu^trument  delivered  in,  507. 
ESTOPPEL  In  dispensing  with  proof  of  eoiporate 
existence,  19. 

in  place  of  proof  of  incorporation,  80, 80. 

by  admission  of  incorporation,  88. 

to  sustain  validity  of  corponto  acta,  88. 

against  corporations,  88. 

against  those  dealing  with  corporations,  29. 

against  membera  and  subscnbets  of  conion- 
tion,  89. 

liberally  applied  for  and  against  corporations, 
80. 

of  stockholder  from  denying  his  title,  768. 

of  directon  of  corporation  from  denying  au- 
thority of  iigent,  84. 

conclusiveness  of  minutes  of  eoiporate  agenta 
by,  68. 

—OS  proof  of  official  character  of  executora  and 
administraton,  56. 

parol  declarations  of  disclaimer  of  title  consti- 
tuting, 168. 

by  silence  or  acquiescing,  admissions  of  wife, 
166, 167. 

wife  joining  in  deed,  when  not  estopped  trom 
showing  intent,  171. 

of  wife  denying  her  acknowledgment,  ITO  n. 

by  adniist>ion  of  one  Joint  pronnssor,  180  n. 

when  officer  not  estopped  by  return  c<»iinry  to 
fact,  197  n. 

—as  to  ownerahip  of  property,  800. 

of  officer  as  to  official  character,  198. 

—by  former  Judgment,  196. 

by  representation  of  portnerahip,  880. 

of  trustee  by  receipt  for  money,  885. 

■—by  Judgments,  887. 

of  DotTower  of  money  by  an  agent,  948  ii. 

of  defendant  denying  receipt  &l  money,  S7S. 

waiver  of  stipulation  as  to  time  in  contract  of 
sale,  aa,  814. 

as  to  genuineness  of  signature,  892. 

as  to  authority  to  sign  or  indorse,  400. 

of  bank  by  cashier's  answer  to  inqniiy,  4UL 

in  respect  to  iiidorser*8  address^  481. 
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BBTOPPBL—  CdnUmud, 
accoant  stated,  is  not,  468. 
by  oral  oubmiBslon  to  arbltratloii,  4M. 
from  relying  on  false  recital*,  419. 
by  preliminarr  proofs,  480. 
founded  on  eilence,  610. 
by  recital  in  bond,  618. 
of  tenant,  628. 
in  case  of  attornmenL  690. 
of  bailee.  664. 
as  license,  688. 
in  case  of  dower,  907. 
by  deed.  718. 

by  certificate  of  no  nsnry  In  loan,  TtlS. 
by  former  adjndication,  887,  888. 
by  Judgment   rendered   upon  one  of  aereral 

causes  of  action,  888. 
of  licensee  of  pateot2_756. 
as  to  title  of  patent.  768. 
between  vendor  and  poicbaser,  as  to  title,  707. 
EVICTION,  680. 
of  tenant,  680. 
from  lea$e,  634. 
of  Agents  or  balleea,  664. 
as  proof  of  breach  of  warranty  of  title,  847. 
EXACTION  of  tolls,  771. 
EXCEPTION  in  sUtnte.  773. 
EXCISE  LAW,  actions  for  violaUoB  of,  774. 
EXCLAMATIONS.  6fW. 
EXCUSE,  wbat  allegation  admits,  878. 
not  admissible  nnder  allegation  of  act,  485. 
for  omission  of  demand,  etc.,  not  admissible 

.    under  allegation  of  demand,  etc.,  488. 
for  non-performance  most  be  pleaded,  611. 
for  breach  of  contract  for  services,  870. 
for  non-presentment  of  commercial  paper,  481. 
EXECUTION,  primariness  of,  to  show  isaaa  and 

return,  780. 
retnm  of  in  creditor's  snit,  741. 
—in  actions  against  executor  or  administrator, 

Itfl. 
—to  show  insolvency  of  snrvivlng  partner,  888. 
payment  of,  by  third  person  to  sustain  promise 

to  repay,  '&1  n, 
not  c\idence  of  payment  of  Jndgment,  688. 
return  of,  to  repel  presumption  of  payment  of 

Judgment,  813. 
exemprlon  from,  607, 638. 
action  for  failure  to  serve  or  collect,  800. 
sale  of  land,  70*^. 
—as  evidence  of  title,  884. 
wrongful  levy  of,  680. 
of  assignment,  proof  of,  6. 
of  written  instrument,  parol  to  show  want  of 

due,  294  n. 
of  will,  formalities  of.  111. 
when  presumptive  of  testator's  knowledge  of 

contents,  186. 
—clandestine,  to  show  nndne  Inflnence,  180. 
— prettnmption  of  alterations  before,  188. 
—proof  of  alteration  before.  184. 
of  lost  or  destroyed  will,  secondary  evidence  of, 

120. 
proof  that  a  sheet  was  not  In  will  at  time  of, 

135. 
of  negotiable  paper  does  not  inclnde  validity, 

»«. 

EXECUTORS   AND  ADMINISTRATOBS,   ac- 
tions by  and  against,  Oi. 
nature  of  official  character  and  title,  54. 
evidence  of  character  as  snch,  408. 
distinction  between  Individual  and  official  capa- 

citv  of,  55  and  n. 
necessity  of  proof  of  title  nnder  pleadings,  65. 
sufficiency  of  suing  or  bL'ine  tued  **  sh,*^  66. 
appropriate  mode  of  proof  of  official  character 

of,  86. 
effect  of  letters  as  evidence,  68. 
impeaching  letters  of,  67. 
bf«t  and  secondary  evidence  of  authority  of.  63. 
will  without  the  probate,  when  not  competent 

of  right  of,  to  sne,  110. 
extrinsic  evidence  to  show  identity  of  executor 

named,  136. 
declarations  and  admissions  of,  sgainst  estate. 


EXECUTORS  AND  ADXTNIBTBATORS— OiiiA 
decedent's  declarations  and  admissions,  for  or 

against,  60,  80. 
admissions  and  acta  of,  against  whom  incom- 

Ktent,  150. 
lions  of,  as  to  insolvency  In  actiona  t9 
charge  heir,  161. 

not  preiudioed  by  admissions  of  heir,  160. 

bound  by  Judgments  against  predecessors  or  de- 
cedent, 60. 

Judgment  against,  effect  of  on  heirs  and  devi- 
sees, ion. 

testimony  of,  when  to  be  taken  as  a  whole,  80. 

preliminary  quesiion  of  competency  of  witness 
against,  66. 

testlmonv  of  interested  persons  against  estate, 

—New  York  rule  as  to,  68. 

who  excluded  from  testifying  in  actions  by  or 

against,  62. 
assignor  or  source  of  title,  when  excluded,  64. 
who  protected  by  exclusion  of  interested  party 

or  witness,  64. 
objecting  to  testimony  of  w1tne«s  agiinst,  86. 
stnking  out  incompetent  part  of  testimony  for 

or  against,  66. 
what  is  personal  transaction  or  commnnicatioa 

with  deceased.  ti7. 
—assignor  and  assignee  excluded  from  testifying 

to  pKrsonsl  transactions  with  testator,  10. 
proof  of  interview  with  deceafed,  67. 
witness  not  to  testify  negatively  as  to  interviews 

with  decea;*ed,  67. 
what  indirect  evidence  of  personal  transaction* 

with  deceased  excluded,  68. 
effect  of  exclusion  of  transaction  with  deceased, 

60. 
effect  of  objecting  party  testifying  to  transaction 

with  deceased,  09. 
form  of  offer  of  testimony  in  rebuttal  of  trans* 

action  with  deceased,  70. 
rule  in  United  States  Conrts  as  to  exclusion  of 

transactions  with  deceased.  70. 
when  chargeable  with  interest  from  time  of  pre- 
sumed death,  78. 
of  dt'ceosed  partner,  actions  against,  825. 
admissions und declarations ordeceascd  partner 

as  to  title  competent  against  his  adminis- 
trator, 8e  n. 
tax  collector's  receipt  as  proof  of  payment  of 

taxes  by  adminietrator,  :ii61  n. 
payment  to,  808. 
service  of  protest  on,  480. 
bond  of,  at  tlon  on,  614. 
sale  by  snrrosate*s  order.  708. 
EXEMPLARY  damages  for  criminal  acta,  781  fk 
EXEMPLIFICATION  of  Judgment,  636. 

of  state  grant,  705. 
EXEMPTION  from  execution,  683. 
EXPERTS,  examination  as  to  ouallflcatlons,  869. 
cross-examination  as  to  qnalincatlous,  894. 
testlmonv  of,  when  controlling,  404. 
gronnd  of  opinion  called  for  on  direct  examina^ 

tion,  897. 
examined  by  hypothetical  qneatlona,  691. 
in  handwriting,  887. 
qnaliflcation  as  to  handwriting,  807. 
as  to  signatures,  601. 
opinion  as  to  seal,  606. 

—as  to  genuineness  of  signatorea  to  will,  118L 
—as  to  cause  of  injury,  671. 
—in  case  of  negligence,  686. 
—as  to  injured  person.  600.  . 

—as  to  quality  and  valtm,  810, 811.  T 
mode  of  testifying  to  mental  capacity  of  testator 

by,  116. 
in  language  or  writine.  to  explain  will,  180  n. 
testimony  of,  as  to  alieration  in  will,  184. 
designating  a  particular  thing  as  'Mike"  tha 

inlngin  conirov«»r-«y.  811. 
as  to  quality  of  article  in  action  on  breach  of 

warranty,  847. 
a4jn8tment  in  insurance.  488. 
to  ahbr  aviated  entries,  ^29. 
n.nuiical,  600. 
teatimouy  as  to  damages,  6U. 
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to  prove  ance,  560. 

testimony  or,  as  to  indebtedneas  of  jadgment 
creditor,  786  n. 

— 4M  to  liqnor,  774. 

-^-aa  to  pateote,  760. 

^an  to  trade  mark,  752. 
EXPRESS  COMPANIES,  action  againat,  aa  oom- 

mon  carrierei,  66S,  etc. 
EXPRESSED  malice,  666. 
EXTENSION  of  patent,  768. 

of  time,  diwhai^ng  anrety,  44B. 

—for  award,  467. 
EXTINGUISHMENT  of  negotiable  paper  hj  re- 
newal,  446,  447. 

of  earlier  demand  by  eeUlement  of  later,  464. 

of  rent  by  taking  sealed  security,  684. 
EXTRA  wtirk.  how  proved,  86S. 
FACTORS,  actions  against,  660. 

participation  in  profits  by  S12  n. 

—does  not  make  partner,  811  n. 

course  of  biiHiness  in  accepting  bills  to  explain 
their  pociiession  by,  86U  n. 

demand  not presamed  merely  from  liq>8eof  time 
against  fortsii?n,  S81. 

of  foreign  principals,  when  personally  liable,  808. 
FAILURE  OF  CONSIDERATION,  441. 

of  negotiable  pap«*r,  448. 

in  sealed  instrament,  611. 
FAILURE  to  mark  patented  article,  765. 

to  serve  or  collect  process.  606. 

to  return  process,  action  for,  610. 
FALSE  IMPRISONMENT,  actions  for,  667,  etc. 

Jastiflcation  andfmiilieatlon.  697. 
FALSE  REPRESENTATIONS,  of  corporation 
by  meeting,  87. 

in  correspondence  of  officers  or  agpnts,  88. 

by  ai^fent  in  sale  to  his  principal,  884. 

burden  of  showing,  886. 

in  insurance,  408. 

in  negotiation,  6c26.  ^ 

as  ground  of  action,  614,  etc. 

in  actions  between  vendor  and  purchaser,  789. 
FALSE  RETURN,  action  for,  610. 

conclusiveness  of  rctom.  900  n. 
FALSE  WARRANTY,  in  insurance,  408. 
FALSITY,  of  libel,  665. 

FAMILY,  consorting  as  a,  to  ahow  relation  of 
parent  and  child,  b7. 

domicile  in  place  of  establishment  of,  104. 

presumption  of  removal  of,  on  intent  of  resi- 
dence, 108. 

constmctive  revocation  of  will  by  change  in 
testator's,  126. 

nnmber  of  testator^s,  to  show  intent,  186. 

of  testator,  rtate  of,  when  to  be  shown,  188. 

what  connecrlon  with,  snl&cient  to  adinit  decla- 
rations as  to  pedigree,  03. 
FAMILY  HISTORY,  hearsay  as  to  facUof.  90, 01. 

relationship  by  marriage,  dissolved  by  death,  no 
effect  on  declarations  as  to,  01  n. 

competency  of  records  of,  93. 

declarations  made  in  view  of  controversy,  06. 

ffeneral  repute  beyond  family,  95. 

best  and  secondary  evidence  of,  06. 

registry  of  facts  of,  97. 

—  not  authorized  by  law,  96. 

—  primariness  of,  fiv. 

—  impeachment  of,  00. 

judicial  records  showing  facts  of,  100. 

judgments  and  verdicts  to  show  facts  of,  100. 
(Se4  aiM>  Pbdiorkx.) 
FEAR,  of  legal  process,  not  saffidont  for  dnrcsa, 

SS70. 
FEELINGS,  how  proved,  603. 
FEES,  liouidated  by  taxation,  606. 
FELONY,  compounding.  790. 
FICTITIOUS  PERSON,  in  commercial  paper,  800. 

in  bank  check,  468. 

evidence  of  misspelllnc;  of  namA,  423  n. 
FILES,  papers  not  necessarily  part  of  record,  688, 

689  n. 
FILING,  notice  of  mechanic^  lien,  767. 
FIRE,  as  excuse  for  bailee,  ft66. 
FISHERIES,  domicile  of  fixhcrman,  105  n. 
FIXTURES,  how  proved,  634. 


FIXTU  RES'  OonUMUSd, 

parol  to  explain,  in  contract  between  vendoC 
and  purchaser,  786. 
FOOD,  implied  warranty  of  provisions  for,  848. 
FOOT,  in  measurement,  866. 
FORECLOSURE,  of  mortgm,  710. 

—  demand  and  default,  720. 

~  vendor's  lien,  710. 

by  advertlsdmenl,  701. 

to  repel  presumption  of  pavment,  818. 

authority  for.  none  to  recf  fve  part  payment,  80L 
FOREIGN  BILLS,  and  notes,  protest  of,  486. 
FOREIGN    CORPORATION.      (Ses    Cobpoba- 

TION.) 

FOREIGNER,  preanmption  aa  to  knowledge  of 

law  700 
FOREIGN  JUDGMENTS,  actions  on,  650. 

aa  an  estoppel.  889. 
FOREIGN  LANGUAGE,  interpxetotlon  of  will 

written  in,  183. 
FOREIGN  LAW,  to  be  alleged  and  proved,  TOO. 

how  proved,  88. 

of  marriage.  86.  * 

to  prove  a  limited  partnerahip,  880. 

aa  to  license,  858. 

aa  to  medium  of  payment,  410. 

as  to  rate  of  interest,  411. 

as  to  negotiable  paper,  411  ft.,  418. 

application  of  the  rale  against  varying  writing, 
by  parol,  415. 

aa  to  protest,  4^. 

aa  to  usury,  701. 

as  to  infancy,  burden  of  proving,  796. 
FOREIGN  UCENSE.  presumption  as  to,  858. 
FORFEITURE  of  corporate  existence,  by  mla- 
nser  or  non-user,  81. 

of  franchise,  760. 

of  lease,  how  waived,  680. 

proceedings  in  rem.j  for,  788. 
FORGERT,  evidence  as  to  handwriting,  897, 788: 

of  negotiable  pap^,  441. 
FORMER  ACQUITTAL  on  charge  of  negligence, 

608. 
FORMER  ABJUDICATION,  general  mica  aa  to, 
836. 

form  of,  880. 

record  to  be  produced,  881. 

parol  to  explain  record  of,  888. 

what  queations  were  determined  by,  833. 

what  parlies  affected  by,  889. 

in  action  for  breach  of  warranty,  850. 

as  bar  to  action  for  wages,  876. 

under  covenants  for  title,  619,  etc 

in  an  action  under  Civil  Damage  Act,  788. 

inUbel,671. 

in  actions  for  nuisance,  648. 

impeachinff  judgment,  649. 

when  admissible  in  action  for  deceit,  081. 

of  assault,  640. 

as  evidence  of  title  to  land,  718. 

former  recovery  as  meigintf  the  cause  of  acUoo^ 

aa  an  estoppel,  827. 

splitting  can«e  of  action.  837. 

what  questions  are  concluded  by,  828. 

construction  of  instmmentby,  ts2R. 

of  what  courts  and  tribunals  an  evtoppel,  889. 

by  court  of  exclusive  jurisdiction,  &(9. 

against  one  of  Joint  defendants,  880. 

act-off,  when  not  barred  by,  884. 

rebutul,  want  of  jurisdiction,  884. 

—fraud,  884. 

— oppeal,  orreveraol,  884. 

—new  title,  884. 
FORWARDERS,  actions  against,  66a 
FRANCHISES,  action  to  annul,  760. 

fxercise  of,  as  proof  of  de/aelo  corporation.  ISl 
FRAUD,  cause  of  action  lor,  when  presumptlrely 
assifoied,  8. 

act  ions  for  damages  by,  614,  etc 

an  assignment,  when  immaterial,  &. 

in  obtaining  charter,  81. 

of  directors  or  managing  agent,  under  allegation 
of  fraud  of  corporauou,  88. 

in  obtaining  letters  of  administration,  when 
ground  lor  impeachment,  68. 
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iu««plIbUltT  (n.  lib 
lUlnfDs;  "Hi,  li». 
utmclTonorwIU.L 


fn  miklo)!  (dTs: 


Mbit  wliu 

or  jUBthcr  bj, 
declmtlDDi  of  donor 
venil  Joint  ]flgtte« 


PKAiiinpiroDt  of,  In  truafrr*  of  proacitj 

wiru.  lU  n. 
of  wlfu  by  itllenci',  "nrpr^jiij  lo  ontnppcl  In  fiv 


coQiIdentLD  '-'i'  .1  ."I'.l  i.h-i.  n.I  I: am  wife '■ 

dflcluntlona  oi  iliuiband  muklug  gift,  vbsa  not 

Gompeieni  iix^aubLUIi.  173. 
to  Illl|le»clllW11v^>yullco  bj  wKo.  ITS. 

lo  render  inmd  111  i>albl«  ndnilaiilanii  and  daeltn- 
tlon4  of  oii^  lu  juliu  bii.li.cs3  ur  liiOiUltJ. 

piuumptinn    of   Innocenca  of  poblLc    offlcflT 

chvgi^  with,  IM. 
In  pnrpoaeof  forming  Bflnn,  211, 
by  onapiiriner,  comiHtcnt  sgilnit  othen.  I1T, 

br  InntoaTn  comuromL-Lng  tlBlm,  wheobutdcn 
of  *bo<*lnf  on  eulul  vm  frMf,  £36. 

Cjol  to  ihow  comtraclive  Iran  In  cue  of,  137 
obtain[ntr  credit,  wben  proved  u  put  of  ru 

■ctlon  lo  recover  money  paid  nndcr.  afiS,  tTl, 
Kllemllaii  of.  In  action  tur  mnney  rccctvvd,  VH. 
)n  ulo  nf  Roodj.  eSoct  of  tilloro  to  provii,  au. 

Insnlrf  Inbouksito  nliom  credit  wu  intended 

In  oblalnin;  el^ttnre  or  negollsbie  pop^r,  441. 

la  rcipi-ct  III  nexotlBbli!  piper.  1U. 
burden  of  proving.  In  bj^ifdding,  33L 

la  inductog  acquletcence  In  noility,  SU. 
■  bown  by  fnadeqaucy  of  cuneldenllon,  4<ie. 
belnefn  iirlncipnl  and  guannior,  <n. 


n  prlncipn 

u  ground  for  n 

byl^t'ir.US. 

proof  of,  by  di-mud  andrefnul,  C7I. 

mliteprew-alslloQ  ndmlulble  under  lUegUton 

at  mletike,  4». 
unlnst  common  curler  u  to  valns,  ETS. 
proof  la  rojiluvln.  SIM. 
Id  proeurlug  eiecnllon  of  contract,  T8T. 
lu  kccuunt  Mated.  01 B. 
Ill  coraiKMli  Ion  and  compmmlie  of  debt,  SIS. 
ID  ivufd  Tcloue,  818. 
toinapMid  alatuts-ifllmliatlona,  BSS. 
lo  rebut  former  ■djudlcatlon,  SM. 
tn  Infriugement  of  trade  mark,  TO!,  TM. 
aaagTonndro  divorce.  7411. 
In  aclbma  of  replevin,  an. 
evidence  of,  to Telin  iini 


I«aijl'f<  pare  bluer.  Tin. 

inaction  between  vendor  sod  pnrcbaaer,  TiK 

tolmpaacb  Inatrnmeul,  IH. 

in  volnniary  aetlleiocnt  of  insnlvenl  debtor. 

deflclency  of  Innd  to  aiiitiiln  inference  of,  7; 

cano'llmtun  of  Inirruuieal  for,  TIB. 


FBEltJHT.  dedantloai  or  admlaaloni  of  raDroad 
ofDcera  ai  to,  14. 
payment  of,  to  ahoir  delivery  tlirongh  curler, 

naagB  as  In  paying  For  frelgbt  of  goods  aold,  SIS. 

POLL  PAlTH  AND  CKEDIT  of  ]iidimenta  of 

QAHINQ  CONTRACT,  optional  contract  for  fn- 

lure  aale,  not  preaumc.l  lo  be,  814. 
OBM BRAL  DBNIAX.  irbat  adinllled  by,  «al 

In  action  for  nervicen.  873. 
OBNERAL  RBP[TTATIO:i,topn>Taantliorltyor 
ancerorageol,  40. 
of  eitelence  nr  parinenblp,  HO. 

0ESTUBea.Bw. 

Oirr  dlatingulabed  from  ials,  TTB. 

adequate  proof  of.  4. 

eouKi  mortii,  anbaeqnent  declanUoDi  of  d«- 
ceued  a<  to  delivery  of,  SO. 

In  irlll,  mletuke  In  making.  1S\ 

^mlea  for  deciding  between  cUmaula  of  aaon, 
140. 

elibna  of  legatee  od  teilator  to  abow  [atent  aa 
to.  aubljEUaua.  1M. 

eitrlnale  evidence  In  caie  of,  to  cbarltlea.  Ul. 

-  to  changa  nature  of,  148. 

— aa  lo  admlalatratlve  characirr  of.  147, 

aatopresnniptlvely  cumulative,  148. 

In  cbnd.  when  not  an  advancemeDl,  131. 

of  raol  property,  when  preanmptlva  of  an  ad- 
vancement, ISS. 

pu'ol  10  >taoiv  un  advancement.  IM. 

delivery  of  money  or  chattel!  to  cblld  by  parait 

declDratlona  ol  dunor  a*  to,  when  competent, 
by  boaband  to  wife,  or  tJM  Mmi,  IW.  ITS,  171, 
to  tnairled  woman.  Inteat  aa  lo,  170. 


aedoctlon,  etc.,  «8i. 
Btiown  by  advice  ol  connwl,  SS6. 
—by  UklntI  advice.  SUi,  741. 
GOODS,  gronnde  n[  action  for  price  < 


m  of  Mle  of.  SOT. 
before  pB<alag  of  title,  S17. 

'  Udlag,  487,  G». 


B71. 
reqnlaitt 

OOVERNMl'NT.whennotbonndbydeclarallona 

GRANT,  a  will  not,  during  tialator'a  lifetime.  111. 
whi>n  preanmed.  lOD, 

tills  to  laad,  710,710. 
OBOANfl,  589. 
NKOLIGENCK,  admlffllble  uader  general 

legailon.  tfO. 

ilTOUS  eerrice,  haw  proved,  SM. 

>o-oegollable 


actliin 


1,471,  c 


GUARDIAN  adIiUm,  nn  gronnd  of  Inaanlty.lo 
ahow  Incapacity  of  witness,  OH. 
rule  In  IT.  8.  Coorts  ni  to  Isatliuony  of  ttanasc- 

lion!  with  ward.  TO. 
change  of  domicile  of  ward,  IDS. 
declsnlloa  of.  ibat  payment  waa  wUh  ward'i 

money.  SSI  n. 
Implied  nroinlao  of.  *79. 
OUiCt,  cytcncy  of  evidence  to  proTe,  4M 
HAND-BILLS,  offering  reward,  gsa. 
iidvertlalne  loai  uf  Desatlabla  paper,  OO. 
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HANBWBITIXa,  qualiflcation  of  iritn«it  ai  to, 


modes  of  proof.  808,  etc 

of  recording  officer,  eb  anthentlcatiiig  ooiXKyAte 
record,  49. 

of  doceased  writer  of  corporate  minntea,  4^  fk 

in  family  Bible,  88. 

of  letters  relatiug  to  facts  of  family  history,  M. 

of  entry  in  reKtstor  authorised  by  law,  97. 

~not  authorised  by  law,  96. 

of  deceased  officer  who  made  entry  In  tecord  of 
public  nature,  98. 

of  testator,  118. 

of  dubscribing  witness,  118, 000. 

of  tmcicnt  document,  700. 

of  ancient  wilt,  inability  to  prore,  198. 

entries  in,  of  deceased  partner,  9^  n. 

of  cleric  in  bank-book,  or  paaa-book,  915. 

In  order  for  goods.  891. 

comparison  of,  807  n,  89ft. 

of  memoranda  by  thirdperson  In  course  of  bnai- 
ness,  verification  of!  889. 
HBALTH,  in  case  of  life  insarance,  601,  508. 
HBALTU  BOARD,  determination  of,  (M8. 
HEARSAY,  Insufficient  proof  of  corporate  aeal, 
86. 

testimony  as  to  death  as,  78. 

as  to  place  of  birth  or  death,  91  li. 

certificate  of  marriage  as,  80, 99. 

as  to  one^d  being  an  **■  heir,"  91  fi. 

of  defect  of  heirs,  etc,  Inaoffldent  to  lostain 
cscbeat,  86. 

as  to  pedigree,  87. 

as  to  facts  Incidental  to  pedigree,  89. 

^-grounds  of  receiving  and  weight,  90. 

—by  whom  proved,  91. 

as  to  facts  of  fsmlly  history,  90. 

—family  records  as,  98. 

—general  family  repute,  91 

—repute  beyond  family,  96. 

—declarations  made  in  view  of  oohtroveniy,  96. 

—Judgments  and  verdicts,  101,  887  n. 

of  general  repute  in  familv,  94. 

to  render  entry  in  record  competeat,  87  •. 

letters  of  administration  as.  100. 

exclusion  of.  In  interpretation  of  wffla,  181. 

declarations  of  testator  as,  115. 

expert's  opinion  of  mental  capacity  ot  testator 
from,  117. 

testimony  of  third  penoA  to  oonfldential  com- 
munications, 160. 

of  one  party  having  common  interest  or  liabil- 
ity Inadmissible  against  other,  188. 

as  to  partnership.  Insufficient,  S904. 

in  actions  oiralnst  partneri,  810. 

a^  to  boundaries.  TOO. 

aa  to  contract,  in  action  for  specific  perform- 
ance, 780. 
BEXRS,  actions  by  and  against,  71. 

exclusion  of,  as  interested  party  or  witness, 
64  n.,  66  n. 

admlsi^ions  of ,  raising  preanmption  of  payment 
to  ancestor,  69. 

death  of  intermediate,  without  Issne,  86. 

presumption  of,  from  persons  dying  intestate, 
85. 

presumption  that  every  one  leaves  aa,  86. 

nearaay  of  defect  of,  in  escheat,  86. 

hearsay  as  to  one's  being,  91  n. 

construing  rights  of  nnder  a  will,  181. 

presumptions  and  burden  of  proof  as  to  intesta- 
cy of  ancestor,  109. 

extrinsic  evidence  as  to  bequest  to.  In  advance, 
148. 

title  and  declarations  of,  156. 

declarations  of  ancestor  as  to  title  against,  157. 

admissions  and  sets  of  executor  and  adminis- 
trator against,  169. 

admlsrions  of,  against  executor,  160. 

effect  of  judgment  against,  on  deviseea  or  exec- 
utors or  administrators,  160. 

action  to  charge,  with  ancestor's  debts,  161. 
flIOHWATS.  action  for  obstructing,  778. 

nuisance,  641. 
HIRR  of  personal  property,  856. 
HIRERS  of  chattels,  actions  against,  856,  660. 


HOLDING  OUT  of  agent,  aa  aatlMri sed,  41. 40| 
HOLDING  OVBR,  rabing  estoppel,  689. 

of  corporate  office,  709. 
HOLIDAYS,  619. 

under  contract  for  service,  866. 
HOUEtS,  in  a  dav*8  work,  866. 
HUSBAND  AND  WIFR,  actions  by  or  againel, 
168. 

burden  of  proof  and  preeompUoas  of  maniage, 
79. 

pnblic  recognltloo  of  relation  of,  81. 

presumptions  from  the  marital  relation,  164  n. 

hosbma  when  treated  aa  next  of  kin  to  wife, 
65  A. 

domicile  of  wife  (hat  of  husband,  105. 

ctiange  of  domicile  by  wife  after  divoroe,  106. 

hnsbaad'B  title.  166. 

wife's  Utle,  160. 

transfer  by  one  to  the  other,  178. 

tacit  transfers,  178. 

transfers  between,  the  old  rule,  178. 

-the  new  rule,  174. 

foreign  law  applicable  to  title  and  tranaaofinna 
of,  164. 

estt>ppel  of  married  women,  1^. 

application  of  wife*s  funds,  174. 

of  wife's  conveyance,  174. 

-impeachment  of,  176. 

wlfe^s  separate  business.  178. 

agency  of  one  for  the  otiier,  or  of  third  person 
for  either,  167. 

wife  presumed  husband's  agent,  777  n. 

Judgments  against  married  woman,  effect  of  168. 

deed  by,  as  hearsay  of  facts  of  family  history,  9t. 

debt  by  husband,  when  not  advancement  to 
wife,  155  A. 

aa  witnesses,  164. 

marital  relation  affects  weight,  bnt  not  compe- 
tency of.  163  n. 

or  interested  party  or  witneai,  when  not  to 
testify,  68  n. 

exclusion  of  wife  aa  wltnets  to  tiansactlOB  of 
husband  with  deceased,  68  n. 

admlseions  and  declarations  of,  165, 941. 

buainess  transactions  between,  not  oonflden- 
tial communications,  166. 

actions  by  husband,  176. 

—founded  on  marital  right,  176. 

—for  enticing  away  wife,  681. 

for  crim.  con.,  684. 

—defenses  to  actions  by  hnaband,  176. 

actions  against  husband  founded  on  marital 
obUcation,  lf7. 

—on  wife's  agency,  177. 

—defenses  to,  177. 

—for  necessaries,  178. 

cansea  of  separation,  170. 

actions  by  married  woman,  180. 

—evidence  of  contract,  180. 

—for  tort,  181. 

actions  afi^inst  married  woman,  181. 

—pleading  in,  on  contract,  tol. 

—for  necesfiairiee,  185. 

for  fraud,  185. 

—elements  in  proof  of  contract  of  married 
woman,  181. 

making  of  contract  by  married  woman,  188. 

charging  separate  estate,  Bngilah  rule,  HU. 

—New  York  rule,  188. 

direct  benefit  to  separate  estate  of  wife,  164. 

husband's  coercion  of  vrlfe,  185. 

request  to  advance  money  to  wife  'to  aoataia 
action  for  money  lent,  840. 

funeral  expenses  of  wife    when  recoverable 
from  him  as  money  paid.  04i». 
HYPOTHETICAL  questions  to  expert  (in  negli- 
gence), 601. 
IDENTITY,  necessity  of  proof  of.  101. 

of  corporation  named  In  will,  138. 

of  society  in  case  (if  charitable  gift,  Itl. 

of  property  mentioned  in  mumoraodmu  ««f  ano* 
tion  sa'e,  a2'<. 

of  names  in  commercial  paper,  888. 

—in  due  bill,  844. 

of  maker  or  drawee  of  commercial  paper,  491 

of  person  served  with  uottca  of  prutcat,  480. 
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IDBNTITT— Cbn/lnwrf 

of  partiea  to  Jadgment,  688 

—to  former  adjaaicatlon,  880. 

in  deecrtption  of  cmlbm  of  Mstton  to  Aow 
former  adladicaiion,  888. 

of  the  thiniTt  in  actions  for  oonTenioii,  688. 
-in  replevin,  688. 

of  premisealn  action  on  lease.  BST. 

of  Uiini;  mentioned  in  a  wlli,  180  fk 

of  person,  mode  of  proof,  102. 

—when  presumed,  from  identity  of  name,  806. 

—named  in  will,  180  ».,  186, 189. 

— desienatvd  inexactly  in  will,  140. 

—to  wnom  tender  of  ooods  was  made,  816. 

—named  in  letters  ofadmlnlstration,  66. 

— committ  ing  assaolt,  646.    {3$$  atn  MismnaB 
and  Namb.) 
IDIOCY,  784. 

of  testator  subsequent  to  execution  of  will,  114. 
IGNORANCE     of    whereabonU    of    corporate 
books,  61. 

of  testator  in  easo  of  uncertainty  at  to  charit- 
able society,  141. 

—to  explain  misnomer  in  will,  14SI. 

of  one  being  a  dormant  iiartner,  SIO. 

of  partneralilp,  in  question  of  to  whoaa  credit 
was  given,  tl6. 

of  others,  of  torts  of  oua  partner,  317. 

in  question  of  mistake,  860. 

of  usage,  896b 

not  material  if  wsent  ts  prored,  868. 

of  the  law,  by  attorney,  067. 

proved  by  tesUmouy  of  party,  680. 
ILLBQALITT  of  assignment,  6. 

of  written  instrument,  894  m.,  789. 

of  wagering  sale,  886. 

of  negotiable  paper,  441. 

of  conducl  of  plaintiff,  suit  for  n^Iigence,  608. 

of  contract  respecting  thing  converted,  688. 

to  impeach  contract,  789. 
lLLBOTTIMACT  removes  presumption  of  one 
leaving  an  heir,  86. 

statement  of,  in  registry  of  baptism,  87  fi.     * 

of  child  born  before  niarriase,  88  n. 

parents*  testimony  and  declariuions  aa  to,  89. 

8 roved  by  hearsay,  91. 
ecree  of  probate  court  to  prove,  100. 
ILLICIT  intercourse,  686. 

ILLITBRATK  PARTY,  execution  by,  448, 618, 788. 
IMBECILITY,  test  in  case  of,  114  n. 

declarations  of  testator  to  show,  116  ii. 

testimony  of  witness  to  show,  118. 
niPAIUED  POWERS,  by  injury  by  negligence, 

698 
DfPEACHMBNT  of  title  of  assignee,  8. 

of  power  of  officer  resting  on  consideration,  88. 

of  corporate  acts  pn^^npposing  other  acts,  84. 

of  second  marriage,  88. 

of  regi8ti7  of  facts  of  family  history,  99. 

of  record  of  Judgment  of  naturalization,  108. 

of  decree  of  probate  of  vriil,  and  of  surrogate's 
Jurlidlction,  111. 

of  letters  testamentary  or  of  administration,  67. 

of  validlrv  of  testamentary  act,  188. 

of  part  of  will,  185. 

of  subscribing  witness  to  a  will,  118. 

of  acknowleogment  by  married  woman,  175  fi. 

of  process  for  want  of  Jurisdiction,  197. 

of  one  testifying,  being  partner,  by  schednlo  In 
Insolvency  ,lt31  n. 

of  writing  by  parol,  fl94. 

of  seller  who  nas  testlAed  to  sale,  888. 

of  contract,  787. 

—by  incapscity  of  contracting  party,  796. 

—on  ground  of  insanity,  797. 

-in  actions  for  reformation  or  cancellation, 
788. 

of  receipts,  807. 

of  release,  818. 

of  discharge  in  bankruptcy,  890. 

of  instmmenL^  action  for  reformation  or  can- 
cellation, 788. 

of  convt-yauce,  mortgage,  assignment  or  ante- 
nnptiul  settlement,  789. 
DfPBRFECT  RECORDS,  In  actions  on  Judg- 
ment, 680.  •& 


IMPLIBD  promise  to  pay  ftft  use  and  oooopt^ 
tlcm,  831. 

—for  hire  of  chattels,  866. 

—for  services,  858. 

covenants  in  lease,  686. 

malice.  666. 
IMPOTENCE,  as  a  ground  for  divo-ce,  748. 
IMPRESSION  of  Witness  hearing  slander,  664. 

—as  to  adultery.  746. 
IMPRISONMENT,  actions  for  false,  6R7.  etc 
INCAPACITY  of  jMirty  should  be  alieged,  440. 

— not  preeumed,  706. 

—illiteracy,  44S,  BM.  87R. 

of  contracting  party,  468. 
INCENDIARY,  circumstantial  evidence  of,  400. 
INCUMBRANCES,  actions  on  covenants  ugaiiist 

mDEMNITY,  parol,  to  prove  promise  of,  SS5. 

by  surety,  855. 

implied  promise  of,  for  moneypaid,  8S6. 

relation  of,  and  Judgment  paid,  to  dhow  amonnl 
due  in  action  for  money  paid,  868. 

failure  to  prove  allegation  of,  886. 

for  lost  negotiable  paper,  800. 

bond.  615. 
INDIVIDUAL  LIABIUTT  of  stockholders,  etc., 

788. 
INDORSEMENT  of  bill,  when  Insnfliclent  proof 
of  payment,  858  n, 

of  memoranda  of  protest,  489. 

before  payee's  Indorsement,  486. 

refltrictive,  444. 

to  show  payment,  OnO. 

of  pavmeni  on  negotiable  Instrament,  446. 

whether  before  or  after  matnrity,  448. 

of  gnaranty  on  instrument,  478. 

of  bill  of  lading,  468. 

in  handwriting  of  debtor  as  an  acknowledgment 
of  debt,  884. 

acknowledgl'  g  part  payment,  885. 
INDUCEMBN1\  In  actions  for  slander,  etc.,  6R9. 
INEVITABLE  accident  exonerates  common  car- 
rier, 577. 
INFANCY,  inspection  to  decide  question  of,  87. 

proof  of  hv  physician's  testimony  or  account,  87. 

to  impeach  contract,  796. 

new  promise,  admii^sions  and  declarations,  796. 

reticrnding  contract  on  ground  of,  735. 
INFANT,  services  by,  850. 

contract  for  services,  883. 

eontribntory  negligence  of,  607. 

selling  liquor  to,  7i8. 
INFORMAllON  of    facts  of    famfly  history, 

source  of.  when  to  be  given,  01. 
INFRINGEMENT  of  trade  marks,  751. 

of  patent,  75!l. 
INHABITANTS,  knowledge  of.  not  binding  on 

municipal  corporation,  45  n. 

INITIALS,  use  of,  by  testator  in  bequest,  133 

and  n. 
INJURY  bv  negligence,  manner  of,  594. 

by  animals,  actions  fur,  U45. 

by  assault,  opinions  of  witnesses,  640. 
INK,  opinions  of  witness  nMpectlng,  007,  407. 
1NNK.BBPBRS,  actions  against,  660. 

sign  of,  774,  777. 
INNOCENCiC,  prssomption  of,  in  civil  cases,  496, 
070  n. 

—in  aid  of  circumstances  showing  death,  78. 

—in  favor  of  party  to  marriage,  79. 

—insufficient  to  sustain  niarrrisgc,  84. 

—of  public  officer  charged  with  fraud  or  con* 
spiney,  199. 

of  others  of  torts  of  one  partner,  817. 

presumption  of  legitimacy,  additional  to  that 

of  compounding  felony,  acquittal  not  conclb- 

sivo  of,  790  n. 
INQUIRY,  as  to  absence  for  seven  yearn.  75. 
for  children,  to  show  failure  of  Issue,  86. 
to  sustain  escheat,  86. 
as  to  infancy,  87. 
partner's  discharge  of  private  debt  with  firm 

funds,  to  charge  debtor  with,  282. 
in  trade  as  foundation  of  knowledge  of  market 

mloe,  8U. 
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INQUISinOX,  taken  bTBherUTf  Jory,  613. 

in  luu^icy,  effect  of,  119,  744. 

•^prinui/aeU  of  Incapacity  of  witness,  65. 

a8  eWdencc  of  te»tamentary  capacity,  IIB. 
INSANITY  incapacitating  witneM,  65. 

domicile ottum  compoi,  106 n. 

lacid  Interval,  114. 

sudden  chantfe  in  habits,  and  suicide,  US. 

hereditary,  or  testator,  119. 

to  excuse  production  of  maker  of  memoranda 

In  case  of  life  insurance,  601« 

to  impeach  contractj797. 

to  rescind  contract,  788. 

value  of  ser\'loe8  In  question  of,  879. 
INSOiilPTION  on  signs  or  labels,  691,  774,  777. 
INSOI.VENCY,  assignee  in,  authority  to  sue,  9. 

schedules  in,  to  impeach  witness  testifying  to 
being  a  partner,  i^i  n. 

of  agent,  in  proof  of  embeszlement,  881. 

to  Hhow  to  w'liom  credit  was  given,  808, 860. 

of  buyer  to  show  rescission  or  sale.  885. 

warranty  against,  840. 

not  relc^unt  to  charge  of  alteration  of  commer- 
cial paper,  408. 

bankruptcy  conclusive  of,  474L 

shown  by  execution,  559. 

of  debtor  in  execution,  607. 

false  representations  as  to,  616. 

mode  of  proof,  616,  etc. 

of  buyer  aud  frand,  GK, 

in  creditor's  action,  740. 

to  repel  presumption  of  payment,  818. 

discbarge  in,  690. 
INSPECTION,  sufficient  criterion  to  decide  ques- 
tion of  infancy.  67. 

of  goods  aold,  proof  and  conclusiveness  of,  815. 

by  Judge,  of  account  kept  by  party,  8SS. 

of  ml  urea  limb,  609. 
INSPECTOBS  of  election,  748. 
INSTRUCTIONS  of  factor,  how  proved,  660. 

to  carrier,  665,  667. 

to  sheriff  or  marshal,  607. 

such  as  to  exonerate  sheriif,  618. 
INSULTING  acta,  667. 
INSURABLE  interest,  486. 
INSURANCE,  actions  on,  476. 

varyingjpolicy  by  parol,  7, 488. 

Cfltoppefof  member  from  questioning  cori>orate 
character,  29. 

of  vessel,  payment  of,  as  proof  of  death,  74,  96. 

stock  and  premium  notes  of  company,  455. 

moneys  for,  do  not  mitigate  damages,  606. 
INTEMPERANCE  of  workmen,  8%. 

as  evidence  of  negligence,  685. 

bow  proved,  TOS,  779. 
INTEMPERATE  HABIT,  how  proved,  778. 
INTENT,  In  implied  assignment,  8. 

of  attorney  in  buying,  6  n. 

to  ratify  acts  of  officers  or  agents.  43. 

as  to  att  cauaa  tnoHit,  declarations  to  show, 

in  making  transfer  to  deceased.  69  n. 

in  deciding  domicile,  104,  105, 106. 

to  cbnngu  domicile  for  poxposes  of  education, 

lOdfji. 
as  to  residence,  how  proved,  107. 
of  testator  in  will,  181. 
—direct  evidence  of,  148. 
—ascertained  by  language  of  will,  188. 
—to  devise  real  estate,  what  incompetent  to 

show,  146  n. 
to  give  different  estate  from  that  expressed,  146. 
—to  make  apparent  beneflciiu'y  trustee,  146^ 
— as  to  ademption  of  legacy.  149. 
—rebutting  evidence  as  to,  188. 
declarations  of  testator  as  to,  in  rebuttal,  186. 
—time  of,  bearing  on,  160. 
—in  explanation  of  ambiguity  as  to  parcels,  146. 
execution  o(  will  presumptive  that  it  conforms 

to,  136. 
as  to  revocation  of  will,  128. 
—from  its  disappearance,  li4. 
— declarations  of  testator  as  bearing  npon,  184. 
effect  of,  on  construcdve  revocation,  186. 
to  defraud  Dy  destruction  of  will,  187. 


INTENT— Cbn/lnuAf. 
extrinsic  evidence  to  aid  in  showing,  120  181^ 

and  n.,  181. 
—as  to  bequest  to  helra  or  next  of  kin  Sn  ad- 
vance, 148. 
■Itaatlon  and  circnmstancea  of  testator  to  show, 

186. 
as  to  corporation  named  In  a  will,  138. 
extrinsic  evidence  to  show  in  latent  ambiguity, 

140. 
of  testator  as  to  claimant  under  will,  141. 
—as  to  dtmee,  circumstantial  evidence  of.  141. 
as  to  giving  property,  extrinsic  aid  to,  143. 
legal  consequences  of  expressed,  not  to  ba 

varied,  147. 
as  to  same  sum  given  twice  to  same  legatee,  148. 
as  to  execuilon  of  power,  how  shown.  150. 
of  donor  in  maklns;  au  advancement  151. 
—to  make  au  advancement,  extrinsic  evidence 

of,  156. 
as  to  sidvancement  by  deed  of  real  property,  158. 
—of  parent  In  purchase  in  name  of  ciilld,  15d. 
— shown  by  entries  in  account,  154. 
—declarations  of  donor  to  show,  155. 
of  deed  to  a  married  woman,  exizinsic  evidence 

of,  169. 
as  to  gift  to  married  woman,  170. 
of  husband  in  conveyance  to  wife  paid  for  by 

him.  170. 171. 
—to  make  gift  to  wife,  when  sufficient,  178. 
declarations  of  huaband  to  show,  as  to  wife*8 

property,  178. 
in  tacit  transfers  between  husband  and  wife, 

178. 
of  husband  to  rednce  wife's  choses  in  action  to 

possession,  176. 
of  married  woman  to  charge  separate  estate, 

181 !».,  188, 185. 
of  contract  of  officer,  195. 
as  lo  partnership  in  actions  between  partners, 

not  to  form  partnership,  811  n. 

of  others  to  ratify  act  of  one  partner,  817. 

to  disprove  partnership,  83iO. 

as  to  real  estate  being  partnership  property,  289. 

to  create  trust,  parol  to  show,  288. 

to  explain  to  whom  credit  was  given,  216. 

of  payment,  to  show  to  which  of  several  credit 

was  given,  811. 
lx)oks  or  party  to  show  as  to  whom  credit  was 

given,  808. 
declarations  of,  to  make  request,  in  action  for 

money  lent,  841. 
as  to  application  of  payment,  265, 811. 
of  party  In  making  written  contract,  869  n. 
to  waive  tort  and  rest  on  implledpromiae,  874. 
similar  transactions  to  explain,  87V. 
false  entries  to  explain,  881. 
to  make  invoice  relevant,  889. 
to  ratify  act  of  agent,  890. 
to  give  credit  to  agent  instead  of  principal, 

to  make  factor  for  foreign  principals  liable, 

808. 
illegal,  in  optional  contract  for  future  sale,  814. 
of  person  delivering  or  accepting  goods,  815. 
as  to  passing  of  title  on  sale  of  goods,  817. 
—by  delivery  of  bill  of  lading,  818. 
secret,  in  abbreviations  and  symbols  in  account, 

885. 
Sn  sale  by  agent  to  his  principal,  834. 
to  mislead  through  by-bidding,  834. 
as  to  giving  warranty,  841. 
to  warrant  on  execntra  sale,  848. 
effect  of,  on  Implica  warranty  on  sale,  843. 
as  to  sale  by  sample,  843. 
to  commit  waste,  534. 
to  deceive,  618. 
—may  be  proved  by  testimony  of  party,  611^ 

in  procuring  execution  of  contract,  787. 
in  making  illegal  cuntract,  790. 
to  evade  nsury  laws,  791. 
to  take  usury,  798, 7U8. 
conversation  on  sale  of  Hnd  to  show,  7XX 
•  to  affirm  contract  by  infant,  735. 
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I^TTENT—  CbnHnued. 

to  defraud,  fromposaeBsion  of  chattels  after 
conveyance,  787. 

of  debtor,  In  actions  by  Jadgment  creditors, 
789. 

—of  grantee,  789. 

in  violating  statnte  or  ordinance,  772. 

in  actions  ror  assanlt,  648. 

proved  by  other  offences,  77S. 

of  seller  of  liqnor,  7/8. 

In  Infringement  of  trade  mark,  752,  754. 
INT£RESl\  actinns  affecting  parties  in  a  joint  or 
common,  186. 

admli^sions  and  declarations  by  real  party  In, 
IBS. 

admissions  and  declarations  of  parties  having 
common  or  several,  188. 

— of  partita  having  Joint,  188. 

test  of  distinction  Between  Joint  and  common, 
188/1. 

declarations  of  assignor  of  part,  11  n. 

three  niles  as  to  acta  and  declarations  of  as- 
signor against,  It. 

in  profits,  when  insufficient  to  prove  one  a 
partner,  906. 

of  partners  presnmed  eqnal,  229. 

when  allowed  on  sales,  880. 

<  ral  evidence  as  to  rate  agreed,  411. 

reservation  of,  presumptive  of  usury,  793. 
INTERFERE  NOB  in  patent  case,  7^. 
INTERLINEATION  in  wUl  without  aathorlty, 
185. 

—of  words  to  complete  sense,  184  n. 

in  negotiable  paper,  407. 

in  record  of  Judgment,  688. 
INTIMIDATION  of  wife  by  husband,  186. 
INTOXICATION,  howproved,  603,  779. 

to  rescind  contract,  785. 

to  show  incapacity  to  make  will,  116. 

as  evidence  of  negligence,  608. 

action  for  causing,  775,  etc. 
INVENTION,  novelty  of,  756. 

prior  knowledge  of,  768. 

abandonment  of,  764. 
INVENTOR,  patentee  the  original,  757. 
INVOICE  preiiumptive  against  agent,  of  amonnt 
of  i>ale,  880. 

relevancy  of,  in  action  for  price  of  eoods.  S89. 

witness'  knowledge  of  value  based  on,  810. 

as  fonndation  of  Icnowledge  uf  market  value, 
811. 

description  of  goods  in,  as  a  warranty,  841. 

not  precluding  oral  warranty,  845. 

presumed  to  exist,  559. 

as  proof  of  contents,  566. 

as  vvidencp  of  title,  624. 
IRREGULAR  indorsement  of  negotiable  paper, 

486. 
ISSUE,  burden  of  proof  of,  85. 

presumptions  as  to  failure  of,  85. 

possibility  of,  TiU  n, 

•-extinrt,  86. 

consorting  as  a  family  as  proof  of,  87. 

proved  by  heamay  as  to  facts  of  pedigree,  91. 

—by  general  reputation,  94. 

con!*tructive  revocation  of  will  by  birth  of,  185. 
JUDGE'S  certificate,  to  judgment  of  sister  state, 

648. 
JUDGMENT,  natui-e  of,  tuder  new  procedure, 
644  n. 

date  of,  588. 

certified  copv  of,  535. 

ezcmplificatlon  of,  586. 

sworn  copies  of,  586. 

Imperfect  record  of.  636. 

of  sister  state,  appearance,  548. 

—clerk's  attestation,  648. 

—seal,  548. 

—Judge's  certificate,  548, 

{^resumption  in  favor  of  Juriadictlon,  644. 
imiUtions,  510. 
actions  on.  545,  etc. 
— mode  of  proof,  185. 
lost,  588. 
—docketing.  6-':9. 
•^reversal  or,  539. 


JUDGMENT— Cbntlnued, 

—satisfaction  of,  589. 

—of  N.  y.  Courts,  540. 

of  Justice  in  New  Y(»rk,  540.  ' 

—of  U.  S.  Couru,  549. 

—foreign,  650. 

and  deed  pursuant  to  it,  701. 

how  proved,  to  affect  title,  714. 

primarincss  of  record  to  prove,  802. 

parol  assignment  of,  8. 

warranty  on  assignment  of,  841  n. 

against  aecectent  binding  on  executors  and  ad- 
ministrators, 60. 

to  remove  disqualification  of  party  to  testify, 
68  n. 

exclusion  of  witness  liable  to  be  affected  by,  68. 

as  to  facts  of  family  history,  100. 

identity  of  pen^ou  named  in,  101. 

of  naturalization,  to  show  national  character 
and  domicile,  108. 

fixing  character  and  amount  of  an  advancement, 
155. 

against  ancestor,  heira,  devisees,  or  representa- 
tives, 160. 

against  exerutor  or  administrator,  161. 

against  married  women,  effect  of,  lf>8. 

against  one  Joint  party,  effect  of,  186.  ' 

effect  of  former,  on  public  officer,  196. 

proof  of  by  ofllcer  i>ning  on  process,  197. 

void  for  want  of  Jurisdiction,  1S)9. 

production  of,  as  foundation  of  process,  202. 

again2«t  partners  as  proof  of  partnership,  808  n., 
281. 

against  trustees,  as  an  estoppel,  837. 

for  negligence,  against  two,  837. 

when  evidence  of  notice  of  non-payment,  258. 

as  proof  in  action  for  money  paid,  261. 

notice  of  suit  to  make,  conclusive  as  to  amount 
and  costs,  865. 

when  evidence  of  duress,  871. 

of  eviction  in  action  for  breach  of  warranty,  847. 

damages  on  breach  of  warranty  on  assignment 
of,  849. 

roll  as  evidence  of  costs,  878. 

conclusive  as  to  amount  even  against  third  per- 
son, 886. 

competent  to  show  diligence,  425. 

against  principal  debtor  admii^siblo  a^inst  guar- 
antor, 475. 

the  competency  of,  under  covenants  for  title, 
519  etc. 

of  district  court,  city  of  N.  T.,  541. 

presumption  of  payment  of,  fiom  lapse  of  time, 
818. 

—return  of  execution  to  repel,  813. 

general  rules  as  to  effect  of  former,  886. 
y  default  or  confession  former  adjudication, 
880. 
reasons  of  conrt  to  show  ground  of,  838. 
fraud  to  rebut  former,  884. 
how  proved  in  actions  by  judgment  credltora^ 

against  Joint  stock  company,  769. 
Impesrhed  in  creditor's  suit,  741. 
JUDGMENT  CREDITORS,  actions  by,  736. 
—proof  of  execution,  736. 

f>roof  of  fraud,  787. 
ndebtedntnw  to  plaintiff,  736. 
the  consideration,  738. 
voluntary  se  ikmeut,  788. 
indebtednesK  to  otiicr  creditors,  78& 
Intention  of  debtor,  739. 
fraudulent  intent  of  erantee,  789. 
JUDICIAL  NOTICE  of  coqiorate  existence,  19l 
of  charters  of  public  corporailons,  *il. 
of  special  charters  of  municipal  corporaliona, 

of  seal  of  municipal  corporation,  85. 

of  ordinances  of  municipal  corporations,  40^ 

770  n. 
of  by-laws  of  private  corporations,  40. 
of  facts  affecting  pfdigree,  96. 
of  law  of  husband  and  wife  in  other  states,  164* 
of  law  of  sister  state,  546. 
of  foreign  rate  of  interest,  411. 
of  value  of  foreign  currency,  411. 
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JUBICIAL  NOnCE^  Cbn/lnvAf. 
of  days  of  grace,  holiday «,  etc.,  4S8. 
of  notarial  certificate,  428. 
course  of  mails,  430, 433,  462l 
of  coarse  of  iasnranco  baslness,  480. 
of  rate  of  commissions  on  advances,  7M. 
of  nsage  of  trade,  488. 
— of  ctiarch  to  keep  a  record,  30  n. 
of  charact4>r  of  beverago,  77^. 
JUBICIAL  S  A  LB,  700. 
JOINDER  of  members  of  roluntary  associations, 

16. 
of  ioint  contractors,  etc.,  186. 
JOINT  ACCOUNT  evidence  that  parties  acted 

on.  8r5. 
JOINT  DEBTORS,  proof  of  Joint  llabUity  of, 

187. 
reqaest,  to  sostain  action  for  money  lent,  S4S. 
promise  by,  against  others  to  revive  barred 

claim,  232. 
demand  on,  before  payment,  fXS. 
effect  of  release  of  one,  817. 
payment  by  oblimition  of,  808. 
former  adjodicatlon  again<>t  one.  9K). 
JOINT  LIABILITY,  actions  affecting  parties  in 

a,  186. 
proof  of,  where  pome  defendants  are  absent  or 

have  defaulted,  1F7. 
preliminary  question  as  to  connection  to  admit 

declarations,  101. 
admissions  and  declarations  of  persons  not 

parties  to  action  on,  187. 
— of  parties  having,  18S. 
— of  Joint  promisees.  IIX). 
notice  to  one  of  two  Joint  obligors,  100. 
declarations  of  conspirators  or  confederates, 

I       loa 

'  on  face  of  contmct  dispensing  with  allegation 
or  proof  uf  partnersnip,  803. 
for  loan,  241  n. 
receipt  of  payment  of,  in  action  for  money  paid, 

361. 
on  commercial  paper,  800. 
of  successive  indorsers,  415. 
variance  as  to,  C04,  etc. 
JOINT  MAKER,  irregular  Indorser  presumed  to 
be,  439  n. 
want  of  consideration  for,  443. 
JOINT  OBLIQOliS,  admissions  and  declarations 

of,  188. 
JOINT  OWNER,   power  of  one  to  borrow  for 

all,243. 
JOINT  FARTIBS,  authority  to  indorse  for  each 

other,  416. 
JOINT  PROMISEES,  admissions  and   declara- 
tions of,  100. 
JOINT  STOCK  COMPANY  defined,  16. 
Itobility  of  stockholders,  etc.,  768. 
foreign,  a  corporation,  not  partnership,  16. 
when  rules  applicable  to  partnership  and  those 
to  corporaitcms,  apply  to^  16. 
JOINT  TENANTS,  a^^ency  to  render  effectual 

notice  to  one  of  two,  190. 
JOINTLY  seized,  acts  of  persons,  8S3. 
JURISDICTION,  general  orlnciplcs  as  to,  644  n. 
.    by  recitals  in  lettrr.i  of  ad  ministration,  67. 
impeachment  of  letters  of  administration  for 

want  of,  67. 
—of  discharge  in  bankruptcyfor  want  of,  890. 
t  of  discharso  in  insolvency,  830. 
j  object  of  Inquiry  as  to  domicile,  to  ascertain, 
I        108. 

impeachment  of  snrrogate*s.  111. 
want  of,  to  impeach  process,  197. 
judgment  void  for  want  of,  100. 
acts  of  public  ofBcer  within  his,  199. 
process  as  evidence  of,  2(U. 
want  of,  in  Judgment,  630. 
of  Justices,  how  proved,  640. 
Jadgmcnc  of  sister  state— presumption  in  favor 

of,  644. 
former  adjudication  of  court  of  exclusive,  889. 
want  or.  in  rebuttal  of  former  adjudication,  834. 
JUSTICES'  JUDGMENTS,  640. 
—In  Now  York,  640. 
—of  bister  states,  649L 


JUSTIFICATION,  pubUcoffloertoplead  MrleUy 

SOI. 
--proof  of  ofllcial  character  in,  901 
of  levy,  681. 
bv  lax  collector,  638. 
of  trespass  to  real  property,  63S. 
of  aKsault,  630. 
of  libel  and  slander,  070. 
of  falmiimprisonmeni.,  667. 
KEY,  surrender  of.  to  show  delivery,  810. 
KIM  DN  ESS  of  testator  to  donee  to  show  inteoL 

141. 
KNOWLEDGE,   incomplete,  to  rebut  ratlflc*- 

tlon,  48. 
of  officers,  agents,  inhabitants  or  voters  of  ma< 

niclTMi  corporation,  46  n. 
declarations  and  admlsslous  of  executor  and 

administrator,  to  prove,  69. 
of  death  of  person,  cross-examination  to  ascer> 

tain,  72. 
pf  family  to  sustain  escheat,  86. 
to  admit  declarations  as  to  pedigree.  02. 
of  general  reputation  In  famiiy,  94. 
of  contents  of  will,  when  pr&mmed  from  doe 

execution,  113. 
of  testator  of  description  of  a  person,  141  fi. 
—to  identify  charitable  society,  J41. 
of  admissions,  etc.,  of  one  in  joint  business  by 

the  others,  to  show  aurhority,  ISO. 
by  public  ofiicer  of  acts  of  deputy  or  sabordl- 

nate,  108. 
of  married  woman  of  application  of  materiaU 

or  work  to  ht  r  separate  estate,  184. 
—to  show  ratification,  185. 
of  statement  as  to  partnership,  to  render  hear- 
say admissible,  210. 
of  one  being  dormant jMirtner,  210. 
of  others  to  show  ratification  of  act  of  one  part- 
ner, M7. 
of  one  dealing  with  one  partner  after  dissolution, 

of  power  of  liquidation  m  another,  i:i8. 
by  partner  of  maik«r  within  scope  of  buaineso, 

as  notice.  219. 
of  want  of  partncr*s  authority  to  act,  SS2. 
of  misapplication  of  firm  funds  to  dischaig* 

private  debts  of  partner,  S28. 
of  dissolution  of  pirtncrshlp,  224. 
want  of,  by  partner  to  rebut  presumption  from 

entries,  230. 
of  trust  in  euttH  qu*  truit^  883. 
of  trustee  to  dispense  with  notice  and  demand, 

234. 
in  question  of  mistake,  980. 
of  witness  as  to  value,  810. 
—as  to  market  value,  810, 812. 
to  waive  discrepancy  in  sice  and  weight*  of 

packages,  8». 
presumption  of  as  to  articles  and  quality,  844. 
of  purpose  for  which  thing  was  oraered,  846. 
by  ouyer,  of  defec^  840. 
of  another  person,  how  proved,  800. 
of  signature,  808. 

presumed  from  similar  transactioos,  880. 
burden  of  proof  in  case  of  waiver,  435, 43&. 
of  facts  in  insurance  application,  479. 
of  a^^ent,  when  not  chargeable  to  principal,  48U 
of  attorney,  when  notice  to  client,  738. 
how  far  presumed.  493. 
circumstances,  evideuoe  of,  488. 
of  carriers*  usage,  677. 
proved  by  testimony  of  party,  620. 
of  state  of  title  presumed,  705. 
or  putting  on  inquiry,  716. 
prior,  of  invention,  783. 
of  violation  of  ordinanoo,  773. 
of  facts  constituting  statute  liability,  778. 
of  the  law,  how  presumed,  772.  TOO. 
of  violatlorj  of  statute,  TJ%  782. 
of  infancy.  778. 
of  seller  of  liquor,  778. 
of  intoxicatin;;  quality  of  medicine,  782L 
of  use  of  premises,  7i9. 
of  illegality  of  contract,  TOO. 
burden  as  to  facts  peculiarly  within,  771« 
presumed  to  continue,  793.  " 

of  cause  for  fo  f eiture,  788. 
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LABELS,  Inscription  on,  774, 777. 
LABOR,  uction  lor  compienijation,  ZB7. 
LACHES  in  omlttinfr  demand  or  notioe,  'JB&. 

In  presenting  bank  check.  454. 
LOCUS  in  quo..  688. 
Land,  pre!*amptIon  of  dcAth  from  abraaoe,  73. 

beqnest  of  land  to  jiasM  a  mortgage,  146. 

when  husband  entitled  to  renu  and  pcoflts  of 
wife's,  178. 

pnrol.  to  prove  agency  for  purchase  of,  S6S  fi. 

contiibntion  for  payment  of  tax,  254. 

deficiency  of,  to  sustAln  fraud,  729. 

e}«H:tment  for,  801. 
LANDLORD,  right   to  draw  proflto   does    not 

make  partner  of.  811  n. 
LANDLORD  AND  TENANT,  action  on  lease, 
6925,  etc. 

—for  use  and  occnpatlon,  851. 

ejectment  between,  708. 
LANQUAOE,  interpretation  of,  in  will,  133. 

of  testator  to  show  usages  of  speech,  150. 

of  Instrument,  parol  to  show,  894. 

usage  of,  in  a  trade,  897. 

parol,  to  show  usages  of,  297. 

testimony  of  experts  as  to  technical  language, 
757. 
LAW  of  other  state  or  nation,  how  proved,  28, 85. 
"LAY  DAYS,"  518. 
LEASES,  actions  on,  032,  etc 

allegation  of,  522. 

conditional  delivery  of,  how  proved,  694. 

how  variitd  by  parol.  855,  624. 

In  action  for  use  ana  occupation.  851. 

in  casH  uf  tenant  In  common.  858. 

Implied  covenants  in,  519,  596. 

covenants  for  repairs  In,  538. 

authority  of  parties  to  recover  on,  585. 

u^age  or  ciiRtom  to  explain,  625. 

how  construed  when  hllcnt  or  ambiguous,  686. 

ambiguous  designation  in,  527. 

date  and  term  of,  how  proved,  687. 

amount  of  rent,  how  proved,  627. 

possession  not  essential,  688. 

estoppel  of  tenant,  528. 

adverse  title,  680. 

forfeiture  of,  how  waived,  580. 

demand  of  rent,  590. 

assignment  of.  how  proved,  SSL 

surrender  of,  582. 

destruction  of  premises,  588. 

apportionment  of  rent.  583. 

payment  of  rent,  583,  809. 

eviciion,  634. 

waste,  how  proved,  534. 

raises  presumption  of  ownership,  779. 

extrintiic  evidence  as  to  bequest  of  stock,  147. 
—as  to  ademption  of,  148. 
— as  to  chargln?,  149. 
LEGAL  PROCESS  against  bailee,  654. 
falso  imprisonment,  657. 
in  action  by  or  against  ofllcer,  806-818. 
date  of.  688  n..  8t3. 
LEGATEES  and  devlaeea,  actions  by  and  agaJnat, 

71. 
erasnrc  of  name  ot.  and  substitution  of  another, 

134. 
extrinsic  aid  in  Identifying,  188. 
claims  of,  on  testator  to  show  Intent,  188. 
when  a  trustee,  146. 
fsnmo  sum  given  twice  to  same,  148. 
declarations  and  admissions  of,  showing  fraud 

or  nndue  influence,  160, 160. 
conclusiveness  of  Judgment  in  suit  by,  180. 
Judgment  against  executor,  eto.^  in  actimi  to 

charge. '1 01. 
LEGISLATURE,  lecQgnition  of  corporate  azist- 

ence  by,  80. 
Joumal  of,  to  prove  vote  for  statate,  21. 
LEGITIMACY  <»f  offspring,  strengthening  pre* 

sumption  of  marriage,  7D. 
second  marriage  before  death  of  former  part* 

ner,  83. 
burden  of  proof,  and  presumptions  as  to,  88. 


rebuttal  of  presumption  of,  88* 
•doltcroua  intercooiM  of 


mother,  80. 


LBOmMACT— Omflnv Af. 

Sarents,  testimony  aud  declaratlonaaa  to^  89l 
ying  declarations  as  to,  90  n. 
S roved  by  hearsay  as  to  facts  of  pedigree,  91. 
ecree  of  probate  court  as  to,  lOU 
LETTERS  to  deceased,  testimony  expIainlng.TOm 
to  testator  to  show  mental  soundness,  115. 
of  testator  to  identify  charitable  aocicty,  141. 
as  hearsay  of  facts  of  family  history.  94. 
received  within  seven  years,  production  of,  76  tK 
—to  rebut  prenumption  of  dciith,  76. 
to  relatives  of  absentee  when  iusulOcient  in* 

qnlry,  78. 
expressing  intent  never  to  return,  107  ft. 
of  wife  to  show  causes  of  separation.  179. 
mailing  of,  to  public  ofllcer  as  notice,  196. 
->to  sustain  inference  of  receipt,  891. 
presumed  delivered   in  ordinary  course,  488. 

stating  writer  is  Inteiested  In  Arm  aniji  askiniS 

credit,  800  n. 
by  partner  in  hii^  own  name,  218  n. 
n  itice  of  dissolution  of  partnership  by,  804. 
as  res  gfsta  to  show  pay  men  to  instead  of  loansu 

245  n. 
of  agent  to  snb-ogcnt,  853. 
— accompanying  r<*ccipt,  807. 
containing  demand  ou  Joint  debtor,  primaiincM 

letter-press  copies,  266,  flfiOl 

—duplicate  ortginalM,  am. 

to  show  title  to  fund,  873. 

agreement  of  sale  made  by,  889. 

part  of  connected  correspimdence,  891,  877. 

as  evidence  of  market  value,  809. 

knowledge  of  witness  as  to  value  based  on,  810L 

of  negotiation  i  f  sale,  to  show  warranty,  845. 

enclosing  contract,  part  of  re«  gwtay  404. 

of  the  agents  of  a  party  to  him,  490. 

payment  by,  803. 

of  debtor  to  show  application  of  payment,  811. 

breach  of  promise,  677. 
LE'lTERS  6p  credit.    (.STw  QnARAKTT.) 
LETTERS    TESTAMENTAKY  AND   OF  AD» 
MINISTRATION,  66. 

—to  prove  ofllcial  diaracter  of  executors  and 
administrators,  66. 

—notice  to  produce,  58. 

—when  siiincicnt  proof  of  death,  64. 

— ^Impeachment  of,  57. 

—to  charge  heir  with  anoestor^s  debt,  161. 

of  another  state,  55. 

showing  facts  of  family  history,  100. 
LEVY,  how  to  prove  against  sheriff,  606. 

presumption  as  to  time,  6«M. 

action  for  wrongful,  680. 

—return  as  admiaitlon,  200. 

presumption  of  partner's  authority  to  dirsot 
814  n. 

liability  for  partner^  directing  tortious,  817. 

to  sue  on  administration  bond,  515. 

as  evidence  of  Daymen t,  5.30. 

presumption  of  satisfaction  of  Judgment,  803. 
LEX.  LOCI,  as  to  title  and  transactions  of  husband 

and  wife  104 
LIABILITY  o\  stockholders,  etc.,  788. 
LIBEL,  actions  for,  65!l.  ete. 
LICENSE,  ioit*t  application  for,  as  proof  of  par^ 
ncrship,  806  n. 

to  f>cll,  presumption  as  to,  287. 

of  physician,  attoniey  or  other  person  rendering 
services,  858. 

In  case  of  trespass,  GS8. 

of  innkeeper.  660. 

evidence  of  bnslnops.  777. 

evidence  of  ownership,  581. 

from  patentee,  768. 

estoppel  from  denying  Yalldity  of  patent, 7M. 
LICENSE  LAW,  actions  fur  violation  of,  774. 
LIEN  of  bailee,  660. 

4>n  thing  converted,  SSBw 

mechanical*,  actions  on,  767. 

Yendor's.  foreclosure,  710. 
LIFE,  presuiiiption  of,  73,  70^  77* 

—English  rule  as  to,  77« 

~^rounds  for,  77  n. 
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LIFE— Cbn/M««f. 

^American  rule  M  to,  77. 

xgrounds  for,  78  n. 
jprobftble  duration,  7M. 
LlQUT.  obstruction  of,  642. 
LIKENESS,  how  proved,  877. 

not  evidence  of  identity,  a86w 
LIMB,  exblMting  to  Jury,  C09. 
LIMlTAilONS.  sUtute  of,  distingoiihed  from 
presumption  from  lapse  of  time,  SISL 

pleading,  BeL 

oarden  of  proof,  8S3. 

conditional  new  promtae,  834. 

acknowledgment  of  debt,  ftM. 

port  payment,  684. 

indorecnient  of  payments,  8SS. 

revival  of  debt  by  admimiooa  and  declarations 
of  co-representative,  50. 

—by  payment  by  co-representative,  59  n. 

aa  to.paynient  in  action  for  money  paid,  887. 

as  bur  to  action  for  wages,  87S. 

on  insurance  notes,  45n. 

of  account,  on  account  stated,  404. 

judgment  of  sister  state,  548. 

of  action  under  Civil  Damage  Law.  789L 
LIQUIDATED  damages  or  penalty,  51L 
LlQU01{S.  action  for  selling,  774. 
LIS  MU  TA,  declarations  made  in  view  of  con- 
troversy, US. 
LIS  PENDENS,  as  notice,  717. 
LOAN,  by  corporation,  when  presumed  valid,  88  ». 

power  of  "  nnaiicial  agent  ^^  to  negotiate,  48. 

property  f;iven  an  advancement  on,  15sS. 

delivery  of  money  or  chattels  by  parent,  154. 

parol  to  show,  an  advancement,  154. 

from  wife  to  hnsband,  178. 

proof  of,  in  accounting  between  partners,  238. 

to  sustnin  action  for  money  lent,  230. 

delivery  .  f  money  to  show,  240,  218. 

when  presumed  pavment,  not,  248. 

direct  t(>j>t{mony  of,  240. 

to  third  p'rson  to  sustain  action  for  money 
lent,  240. 

to  which  of  several, credit  was  given,  240. 

request  to  chiiracterize  transactions  as,  241. 

authority  of  agent  to  make  request  for,  241. 

due  billt*  comiictent.  of,  244. 

ctieck  evidence  of  payment,  not  of,  248, 245. 

receipt  in  action  for  money  lent,  to  show,  :iS44. 

plaintiff 'rt  accounts,  to  show,  245. 

when  rHcovered  withoat  regard  to  special  agree- 
ment. 248. 

effect  of  holding  cotlateral  secnrlty  for,  246. 

Joint  adventure  under  allegation  of,  2i»  n. 

reservation  on,  aM  compensation,  not  usury,  794. 

when  prertumed  from  discounting  note,  795. 
LOO-BOOK,  competency  of,  in  insurance,  600. 
LOSS  of  corpomto  books,  51. 

of  will,  secondary  evidence  of,  128. 

to  Arm  from  partner's  neglect,  228. 

of  pap..T  by  bankers,  558. 

as  ground  of  assustiing  Insurance  notes,  455. 

insured  agninsr,  488,  etc. 

presiimecT  from  ship^s  absence,  unheard  from, 
49J. 

by  carrier,  609. 

of  ihinu  bailed,  558. 

of  profits  in  infringement  of  trade-mark  case, 
758. 

of  service,  by  sednctlon,  888. 
LOST  INSTHlJAlENT,  action  on,  510. 

title  deed  and  secondary  evidence,  700. 

judgment,  588. 

negotiable  paper,  889,  300. 

certificate  of  notary,  4;^. 

execution,  708. 
LUNACY,  inquisition  of,  119,  734. 
LUNATIC,  testimony  against  committee  of,  82, 

transaction  with,  by  objecting  party,  09. 

impeaching  contract,  119,  734. 
HAGISTKATE.  proof  of  marrhige  before,  by  «ye 
witness,  80. 

de  facto  and  with  color  of  title,  process  by,  202. 

ant  norlty  »hown  by  parol,  784. 
MAIL,  o  dinary  course  of,  in  case  of  an  accoimt 
stated,  482. 


HAIL-Qmanusd. 

payment  by,  808. 
MAILINQ  letter,  281. 

notice  of  prolest,  488. ' 

presumed  from  ordinary  course,  488. 
MALICIOUS  PROSECUTION,  acUons  for, 

etc. 
MALICE,  by  public  officer,  190. 

in  trespass,  680. 

in  case  of  nuisance,  842. 

in  case  of  libel,  666. 

of  agent  in  committing  tort,  88. 

In  malicious  prost  cution,  654, 655. 
MANUFACTURE,  distinguished  from  sale,  887. 

statute  of  frauds,  as  to  agreelhents  for,  282  n, 

deslirnated  by  a  psrtlcnlar  brand,  804. 
MANUFACTURER,  ImpUed  warranty  of.  842. 
MAPS  and  charU,  609. 

admissibility  of,  321. 

referred  to  in  a  deed,  697. 
MARQINB,  figures  on  commercial  paper,  410L 

memorandum  on  notice  of  protest,  426  a. 
MAltK,  aignature  by,  88a 

on  patented  article,  omitted,  765. 
MARINE  insurance,  496.  etc. 
MARI.NER^S  protest,  600. 
M  A  KKET  VALUE,  of  goods,  how  prored,  807. 

between  vendor  and  purchaser,  728. 

price  current  as  proof  of,  809. 
MARRIAGE,  burden  of  proof  and  presumptions 
of,  79. 

how  proved  in  civil  actions,  163. 

—action  for  necessaries,  178. 

in  action  for  eniiciog  away,  681. 

In  crlm.  con.,  684. 

in  divorce,  743. 

direct  evidence  of,  79. 

testimony  of  parents  to,  89. 

husband  or  wife  as  witnesses  to  proTe,  18S. 

fjroof  by  certificate  or  registry,  80. 
ndirect  evidence  of,  81. 
cohabitation  and  repute,  81. 
cohabitation  and  declarations,  82. 
after  meretricious  intercourse,  ftl. 
second,  daring  absence,  83. 
presumption  of  death  to  sustain  second,  78. 
rebntting  evidence  of,  84. 
foreign  law  of,  how  proved,  85. 
in  question  of  title  by  collateral  descent,  85. 
presumption  of  legitimacy,  additional  to  that 

of,  88. 
illegitimacy  of  child  bom  befttre,  88  n. 
entries  of,  in  family  Bible  or  other  book,  08. 
proved  by  general  reputation.  94. 
—by  hearsay  as  to  facts  of  pedigree,  91. 
competency  of  certificate,  09. 
by  registries  of,  auihorizcd  by  law,  97. 
registries  of ,  not  authorized  by  law.  98. 
identity  of  person  named  in  register  of,  101. 
foreign  certificate  of,  97  n. 
decree  of  probate  court  as  to,  100  n. 
to  render  declarations  admiasible  as  hearsay,  91. 
of  alien  woman,  102. 
constructive  revocation  of  will  by.  1?5. 
declarations  of  husb«nd  as  to  property  of  wife, 

178. 
actions  for  breach  of  promise  of,  678,  etc. 
MARRIED  WOMAN,  liability  of  to  equitable  «•> 

toppel,  167. 
effect  of  judgments  against,  108. 
evidence  of  title  of.  169. 
declarations  as  to  tide  of,  170. 
title  to  property  obtained  in  liuslness  by,  171. 
evidence  of  conveyance  by,  174. 
acknowledgment  oy,  174. 
powers  of  attorney  by,  174  n. 
impeaching  conveyance  of,  VIZ, 
evidence  of  separate  business  of,  175. 
actions  by,  180. 

evidence  of  contract  In  actions  by,  180. 188. 
two  elements  in  proof  of  contract  of,  181. 
action  of,  for  tort.  181. 
actions  against.  181. 
pleading  In  action  aeainst,  181. 
separate  estate,  English  rule  as  to  charging,  181 
~Kew  York  rtilu  as  to  chaz^ng^  183. 
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HARKIED  WOMAN- Con/lntMrf. 

—direct  benefit  to,  1&4. 

Aciiou  for  neco«i*arie8  agidnst,  185. 

ac  ion  for  fraud  aeninst,  185. 

action  on  ne^otlnblo  paper  by,  899. 

aervicctf  on  the  property  of,  WS. 

presumption  of  niutband^a  agency,  899. 
If  ARSHALS,  action  by  andagainat,  606,  etc 

— aj|^iiin:«t  receiptor.  MS. 

—for  conversion,  606. 

—for  trenpase,  6U5. 

justifying  levy,  681. 
MASTER  AND  SBRVANT,  actlona  for  wrongftd 
di^missul  or  refiual  to  receive,  884. 

linbilit]^  of  warehouse-keeper,  66S. 

admissions  and  declarations  of  aerranta  admis- 
sible a;;>tln»t  masters,  688. 

liability  of  master  to  servant)  602. 

authority  to  assault,  646. 

assanlt  by  servant.  646. 

action  by,  for  enticing  awaj  senrant,  681. 

solo  by  servant,  777. 

sa'es  of  liqaor,  774. 
MATERIALS  proved,  nndcr  complaint  for  aer- 
vices,  857. 

Taino  of,  868. 
MEANING  of  llbelona  words,  664. 
MKANS  of  support,  knowledge  of,  71B0. 
MEASUREMENT  of  work  done,  3C5. 
MEASURER'S  return,  666. 
MEASUliES,  usage  to  show  peculiar,  301. 
MISOHANIC'S  LIEN,  actions  on,  7b7. 

foreclosure  of,  as  defense  to  action  for  price  of 
coods,  ]i86. 
MEDICAL  treatment,  the  effect  of,  000. 
MEDICINE,  action  for  selling  intoxicating  bever- 

&£re    7Hi2 
MELANCHOLIA,  602n. 
MEMBERSHIP  of  voluntary  aaaocUtiona,  15. 

of  corporation,  768. 
MEMORANDUM,  distinction  between  corporate 
minutes  and  individual  diar^,  47  n. 

accounts  and  entries  of  cor|)onition  at*,  52. 

indicating  death  in  oflicial  record,  72  n. 

of  physician  to  prove  date  of  birth,  87. 

entries  of  blrthi,  deaths  and  marriages  in,  08. 

of  facts  of  family  history,  96. 

of  clergyman,  98. 

of  testator,  146  n. 

iiidiu^itingagifttobean  advancement,  154. 

referred  to  in  will  as  ahowmg  an  advancement, 
156. 

of  '*  sworn  before  me,^*  when  not  proof  of  oAtb 
of  public  officer,  194. 

check  given  a:*,  244, 454. 

of  payment,  when  nsed  in  testifying,  258. 

of  terms  of  sale,  when  not  primary,  288. 

of  sale  under  statute  of  frauds,  292. 

of  sale,  parol  to  explain,  298. 

unsigned,  .362-376. 

—indicating  sale,  parol  to  explain,  818. 

entries  to  snow  to  whom  credit  was  given,  802. 

nsc  to  refresh  mt>mory  of  witnesa,  &&. 

as  auxiliary  to  oral  testimony,  810. 

aduiissible  a^  part  of  r««  gestce^  811),  826. 

by  a  third  person  in  course  of  bnsiness.  822. 

or  deceased  pcrbon  in  course  of  duty,  429. 

refrejibing  memory,  820,  &sS2. 

shop-booKs  and  other  accounts  of  party  as,  822. 

of  defendant's  admifetlon  made  by  plaintiff  or 
his  agent,  827. 

of  auction  sale,  827. 

of  sole  by  broker,  authority  to  make,  828. 

of  contract  for  services,  868. 

of  person  wiio  made  demand,  etc.,  of  negotiable 
pnpcr,  425. 

in  margin  of  notice  of  protest,  426  n. 

to  refresh  memory  as  to  protest,  429. 

of  statement  of  account,  461. 

of  contract  not  signed,  8ei8. 

as  evidence  in  case  of  negligence,  687. 

diagrams,  maps,  etc.,  6U9. 

characterising  possession  of  land,  711. 

found  on  premises  illegally  Ufed,  784. 

of  payer  to  nhow  pa}'7nent,  808. 

of  contract  between  vendor  and  pnrchaaer,  7 


MEMORY,  memoranda  reftoahing,  890. 
MENTAL  feelings,  608. 
suffering,  699. 

Imj)airment  by  negligence,  690. 
MERCHANT,  fetters  of,  as  evidence  of  market 
value,  809. 
price  current  issued   by,  as  proof  of  market 
value,  809. 
MERGER  of  cause  of  action  in  former  recovery, 
827. 
—by  judgment  against  one  joint  debtor,  880. 
of  contract  be  ween  vendor  and  parcluUer,  728. 
of  rent  In  sealed  instrument,  684. 
MESNE  profits,  ejectment,  714. 
MESSENGER,  memoranda  of,  4?0. 
MIND,  effect  of  probate,  as  to  testator*s  ooond- 

ncffsof,  110. 
MINISTERS,  privileged  commnnlcatlons  to,  601. 
MINUTE-BOOK  of  corporation  when  compeieut, 
46, 
when  may  be  resorted  to,  47. 
for  and  against  whom,  competent,  48. 
pri marine s«  of,  48. 

of  one  since  deceased,  how  proved,  49  n. 
MISCONDUCT  of  receiver  to  render  him  per- 
sonally liable,  282. 
MISDESCRIPTION,  declarations  of  tesUtor  to 
explain,  148  n. 
in  catalogue  at  auction,  828. 
MISNOMER  of  corporation  in  abatement,  81. 
in  appointment  of  public  officer,  194. 
in  win.  142. 
in  deed,  695. 
MISREPRESENTATIONS  of  tesUtor  as  to  his 
will,  181. 
to  rebut  presnmption  of  intent  of  husband  to 

make  provision  for  wife,  171. 
as  ground  of  action,  614,  etc. 
in  action -I  between  vendor  and  purchaser,  729. 
MISTAKE,  assignment  of,  cuubo  of  aciiou  for, 
8. 
to  rebnt  ratification,  48. 

of  secretary  of  corporation  in  not  making  en- 
try, 62. 
of  draftsman  of  will,  as  to  name,  141  n. 
in  description  of  property.  14) 
of  scrivener  in  drawing  will,  1 18. 
—In  writing  name  in  will,  189 and  n. 
in  omitting  provision  of  will,  129. 
in  wilii*,  correction  of,  181  and  n..  185  n. 
—when  not  to  be  shown,  or  corrected,  186, 136. 
of  testator  as  to  existence  of  a  fund,  explained, 

147. 
—in  statement  of  an  advance,  140. 
consideration  of  deed  obtaint'd  by,  171. 
to  impeach  conveyance  by  wife.  17.5. 
in  joining  hnsband  with  wife,  182  n. 
securities  surrendered  by,  243  n. 
payment  for  assessment  or  taxcn  by.  2G0  n. 
in  poying  neighbor's  tax,  as  cuusiUerutiuu  for 

promise  to  repay,  251  n. 
in  law.  by  agent  to  prevent  recovery  of  princi- 
pal, 253  n. 
in  compromise  and  composition  of  debt,  P26. 
in  papng  money  for  another,  reimbursement, 

2Mn. 
recovering  back  money  paid  under,  S68. 
promise  to  repay  mouey  pali  under  mistake, 

270. 
in  paying  money  on  forced  or  counterfeit  pa- 
per, 270. 
insufficient  to  sustain  allegation  of  fraud,  272. 
demand  in  case  of.  )i8l  n. 
in  written  instrumeut,  parol  to  show,  204  n., 

£95. 
in  entry  as  to  whom  credit  was  intended  to  bo 

given,  806. 
in  addressiu'^  goods  sold.  316. 
in  name  of  buyer  at  auction  sole,  828. 
in  date  of  controct,  409,  41('. 
in  commercial  paper,  must  bo  pleaded,  410. 
in  footing  up  account,  4ti8. 
of  law,  in  award,  469. 

docs  not  dlapeuKe  with  statute  of  frauda,  478t 
in  insurance  policy,  485. 
M  a  ground  for  reformation,  513. 
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MISTAKE—  Confimied. 

in  couuterpart  or  duplicatas,  584* 

of  i;:rantor  in  ezecutiDg  deed,  7" 

In  takin;;  ut<ury,7tt:i 

in  account  atated,  615. 

to  aroid  release,  818. 

conversation  on  mIc  of  land  to  show,  780. 
MODELS  in  imtent  caeex,  767,  760. 
MOUIKiCATiON  of  coiitractXor  aervioea,  870. 

of  suic,  814, 

BubeequenC  to  written  contract,  413. 

of  i>eafed  an^-eement,  610. 

of  aCTeemenc  a«  lo  negotiable  paper,  447. 
HU2>i£Y,  allegation  of  colieciiou  of,  on  prooeM, 
IDS. 

bnrden  on  plaintiff  aulog  to  recover  valne  of 
bad,  m. 

referred  to  in  will  at  showing  •dvancement, 
156. 
Ok  delivery  of,  presamed  in  payment  of  debt,  790. 

poesenMlon  of,  by  creditor  or  agent,  to  ahow 
pavnient,B10. 
HONEY  OIVB.N  to  a  son  to  parchaso  a  farm, 
when  an  advuicement,  158. 

to  niarried  woman,  as  ahowiug  her  title,  170. 

by  iiui<band  to  wife,  decJarationa  in   reference 
t«t,  17<. 
HONEY.  LENT,  grounds  of  action  for,  280. 

delivery  of,  889. 

direct  tetiiinionr  to  loan,  340l 

delivery  to  third  person,  S40. 

to  which  of  several  credit  was  given,  iNO. 

request,  characterizing  transacuon  us  loan,  941. 

aaihorlty  of  agent  to  make  request  for  loan, 

p«rti«w  to  joint  adventare,  d^ 

reouest  of  Joint  debtor.  943. 

written  evidence  In  actions  for,  948. 

delivery  of,  without  writing,  probUined  p«yment 

of  obligation,  24a 
due  bills  as  proof,  248. 
defendant's  check  in  favor  of  plaSntlil,  944. 
defendant's  checks  on  plaintiff,  244. 
defendant's  receipt  to  anow  loan,  244. 
plaintiff's  check,  844. 
plaintiff's  account  book,  945. 
character  in  which  parties  dealt,  948. 
connected  nnd  collateral  agreements,  946. 
HONEY  PAID,  groandaof  action  for,  949. 
debt  under  seafor  by  Judgment,  8. 
to  defendant's  use,  940. 

previoas  request,  or  prariona  imnnlie  to  reim- 
burse, fSiO. 
subsequent  promise  to  retmbnnc,  251. 
parol  to  vary  the  writing.  251. 
agent's  action  against  principal,  2S8. 
obligation  to  pay  what  defendant  ouirht  to  have 

paid,  268. 
surety's  action  agaimet  principal  or  co-aorety, 

254. 
implied  promise  to  indemnify,  256. 
action  between  parties  to  negotiable  paper  for, 

257. 
proof  of  payment  bv  oral  evidence,  2S8. 
—by  producing  defendant's  order  in  favor  of 

third  persiin.  959. 
—by  plaintiff's  check  or  accounts,  950. 
—by  {wyee's  receipt  or  surrender  of  evidence  of 

debt,  260. 
judgment  againrt  plaintiff,  961. 
medium  of  payment,  268. 
amount,  264. 

source  of  the  fund  paid,  964. 
object  and  application  of  the  payment,  965. 
demand  and  notice,  965. 
defenses  to  action  for,  966. 
under  mistake,  etc.,  payment  in  actions  for,  9G6. 
—subsequent  promise  to  repay.  970. 
-»f  orgcd  or  C4/unterfeit  paper,  970l 
under  duress,  270. 
under  fraud,  271. 
where  considemtiaii  falls,  979. 
HONBT  RECEIVED,  grounds  of  action,  978. 
pleadings  in  action  for,  278. 
by  defendant  to  plaintiff's  use,  973. 
plaintiff 'a  title  to  the  fund,  974. 


MONET  RECEIVED— Ci0fi/fo««f. 

the  receipt  of  the  money  by  defendant,  276w 

—by  agent  of  defendant,  276. 

the  medium  and  amount  of  payment.  S77. 

action  by  depositor  agaimet  bank,  277. 

bank's  action  for  overdraft.  279. 

action  by  principal  against  his  agent,  279. 

demand  and  notice  in  action  for,  281. 

defendant's  evidence,  981. 

by  sheriff,  663. 
MONTH,  meaning  of,  866. 
MONUMENTS,  bounding  lands,  700. 
MOBTGAQE,  parol  sstfif^mient  of,  9. 

admissions  of  assignor  sgainst  assignee,  14. 

payment  to  assignor,  802. 

authority  of  officer  to  cancel,  85. 

when  beqneat  of  land  will  pass,  146. 

to  disprove  Joint  interest  or  liability,  18B  n. 

in  name  of  one  partner,  922  n. 

title  by  chattel  mortgage,  695. 


deed  proved  a,  bv  parol,  7%8. 
foreclosure  of,  7l9. 


alteration  of,  721. 
•videnoe  of  consideration,  749. 
fraudulent  intent  of  mortgagee,  to  Impeach,  789. 
MORTGAGOR  AND  MORTOAQBE,  ejectment 

between,  707. 
MOTIVE  of  contract  distinguished  from  consid- 
eration, 441  n. 
in  actions  for  assault.  648. 
MUNICIPAL  CORPORATIONS,  illegalitr  of,  In 
proceedings  to  enforce  ordinances,  90. 
acteptance  of  charter  by,  25. 
Judicial  notice  of  charters,  21. 
—of  seal,  8.\ 
—of  ordinances,  40. 
ordinance,  how  proved,  40,  770. 
ordinances  violation  of,  as  evidmoe  of  negll< 

gence,  600. 
adoption  of  by-law  of,  89  n. 
ussge  and  coujmo  of  business  of  officer  or  agent, 

49. 
notice  to  olBcers  or  agents  of,  45  n. 
knowledge  of  officers,  agents,  inhabitants,  or 

voters  of,  45  n. 
competency  of  books  of,  47. 
primarlness  of  corporate  record  or  copy,  48  ». 
parol  to  vnrv  minutes  of,  61. 
recovery  of  money  wrongfully  boxiowed  of 

officer,  974  n. 
— mnniclDal  bonds,  actions  on,  451. 
liability  for  unsafe  condition  of  property,  690. 
cannot  alter  rules  of  evidence,  7i  1. 
MUTUAL  ACCOUNT  in  case  of  account  stated, 

450. 

MUTUAL  PROMISE  of  marriage,  actions  for 

^breach  of,  676. 

MUTILATED  record,  686.     (And  Mi  Altkra- 

TIOMS.) 

NAME  of  incorporation,  suing  by,  as  evidence  of 

user,  27. 
when  identity  presumed  from,  56. 
proved  by  hearsay  as  pedigree,  01. 
—by  general  reputation,  04. 
identiiy  of  person  with,  101. 
in  will,  explanation  of  use  of,  by  testator,  188. 
—erasure  of  and  substitution  of  another,  184. 
—of  relationship,  187. 
— of  corporation,  188. 
—when  not  controlling,  180. 
identity  of  penaon  dcdgnated  inesactiy  in  will, 

180,  140. 
latent  ambiguity  in,  140. 
fraudulent  insertion  of,  when  It  creates  a  trust, 

147. 
of  child,  purchane  in,  159. 
of  members  of  firm,  proof  of,  207. 
nominal  partner  receiving  only  compensation 

partnership  as  authority  for  business  done  in 

Arm,  914 
credit  to  partnership  from  transaction  being  in 

firm,  »15. 
signing  contract  self  **  ft  Co.,**  215. 
charging  firm  ou  contract  lu  panncr^s  Indlrld* 

ual*9i«. 
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NAMIE^Cbfi/lntiMf. 

private  deftlioi;  bj  partner  in,  not  within  acope 
of  basineM,  ftii, 

change  of  Ann,  au  notloe  of  diseolnUon,  888*  834. 

on  negotiable  paper,  reimbanement  In  iaveno 
order  of,  2S7. 

liability  of  one  permitting  nee  of  hie,  800. 

of  baycv  at  auction  eale,  correcCion  of,  888. 

on  sisn  board,  card,  etc., 681,  774, 777. 
NATIONAL  B.\NK.   (flte  Bank.) 
NATIONALITY,  national  character  and  domi- 
cile, 108. 

natural  ization,  108. 
NATURAL  manifestations  of  pains,  BOO. 
NATURALIZATION,  to  ahow  national  chanctor 
and  domicile,  108. 

as  evidence  of  change  of  domtotte,  106. 
NBCESSARISS,  porehaeed  by  wife,  177. 

action  against  hoabaDd  for,  178. 

bow  proved,  17S. 

defenses  to  action  for,  178. 

action  against  maniod  woman  for,  18S. 

against  infant,  796. 
NI^ATIVR  evidence,  7B6. 
NEQLIQENCB,  acUons  for,  688,  etc 

witnesses*  opinions,  686. 

notice  of  defect,  COL 

request,  591. 

who  is  contractor,  008. 

who  la  servant,  6fti. 

employment  of  nnfit  aervant,  606. 

common  employment,  588. 

condition  of  person  or  thing  InJnied  in  actiona 
for.  594 

■nlferinK  in  actiona  for,  668. 

impaired  powers,  508. 

oplniona  of  witnesaea,  600. 

burden  of  proof  as  to  conMbotory,  684. 

of  corporation  books  to  show  precautions,  47. 

of  secretary  of  corporation  in  not  making  entiy, 
68,  

tn  filing  report  of  corporation,  770. 

of  husband  aa  to  wif  e^a  property,  180. 

to  charee  partner  with  assets.  289. 

Impiiea  promise  to  Indemnify  for  money  paid 
for.  256. 

in  making  mistaken  payment,  868. 

in  diacovering  forgery  of  check,  278. 

in  taking  transfer  of  negotiable  paper,  451. 

in  defenso  of  action  for  aervicea,  878.  • 

of  attorney,  878. 

not  proved  by  ill  ancceaa,  878L 

gross  negii<;ence,  how  proved,  667. 

Bpvcial  contract  to  exempt,  644. 

in  signing  contract,  448. 

of  bailee.  858, 655, 666. 

of  clerk  In  bank,  658. 

of  carrier,  671. 

of  passenger  carrier.  678. 

of  telcsrraph  company,  604. 

of  sheriff,  606. 
NEGOTIABLE  PAPER,  actiona  on,  887-486. 
NEGOllATIONS  admiaaaUe  in  Inteipietation  of 
contract,  864. 

evidence  varying  terma  of  writtng,  685. 
NEW  PROMISE  after  Infant  becomea  of  age,  796. 

to  rebnt  accord  and  aatiafactlon,  814. 

to  rebut  diiHsharge,  821. 

to  rebut  atatute  of  Umltatlona,  888. 

conditional,  884. 
NEWSPAPERS,  notice  of,  aa  to  facU  of  famUy 
hliFtory,  95,  06. 

publication  of  notice  of  diaaolntion  of  partner- 
ship In.  224. 

publication,  how  proved.  876. 

presumption  that  aubaoriber  read  advertiaement, 
450. 

plip  submitted  with  preliminary  proofs,  400  n. 

competent  of  raising  Inference  of  knowledge, 

8 rice  current  in,  aa  proof  of  market  valne,  800. 
bel  in,  668. 
NOISE  as  a  nnlsance,  642. 
NON-ACCESS,  knowledge  of  wltneaa,  748. 
NON-DEUVERT  by  carrier,  570. 
of  package,  680. 
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NOX-NEOOTIABLE  NOTES,  Mtie«i  on.  4Br. 
NON-PAYMENT,  when  to  be  alleged  and  proved, 
831. 

proved  by  possession  of  note,  416. 

of  niortgitt|ie,  720. 
NON-USER,  when  incompetent  aa  to  corporate 

existence,  81. 
NORTHAMPTON  TABLES.  602,  724  n. 
NOTARIAL  CERTIFICATE,  424.  etc 
NOTARY,  diligence  of,  and  inquiry,  482. 

presumption  in  favor  of  certillcate  and  offlcdal 
acts,  426. 
NOTE.  CSm  Bals,  Notbs  and  Cbigxb.) 
NOTE  OF  PROTEST,  425,  etc. 
NOTICE,  oral  and  written,  706. 

under  atatute,  772. 

to  charge  purchaser  of  lands,  716. 

to  charge  purchaser  of  chose  in  acti<m,  B. 

to  ahow  knowledge  of  aaaignor,  11. 

to  produce  paper  in  hands  of  assignor,  14. 

of  withdrawal  of  member  from  aasociatioa,  16. 

of  meetings  of  corporation,  24.  88  n..  88  n. 

of  limits  of  offlcen*  authority  in  by  laws,  41  fk 

to  corporation,  how  proved,  45. 

to  officers  and  agents,  45. 

to  public  officer,  196. 

authentication  of  corporate  record  produced  on, 
49  ». 

for  proof  of  copies  of  hooka  of  foreign  oorpora- 
tion,  6a 

of  contents  of  official  report  received  and  **  ac- 
cepted,'' 51. 

to  produce  books,  etc.,  of  corporation,  61. 

to  executors  and  administrators,  55  n. 

to  parties  tn  Interest  in  probate  proceedings,  67. 

to  produce  letters  of  administration  or  probate 
ofwUl,68. 

of  wlU.  to  widow,  167. 

to  husband  or  wife,  to  bind  the  other,  167. 

not  to  sell  to  wife,  effect  of,  178. 

admission  of  aervice  of,  by  one  of  two  ownera, 
187  fk 

to  one  of  two  Joint  obllgora,  100. 

of  dlsMlQtion  of  firm,  207. 

•^nrden  of  proving.  288. 

—mode  of  proving,  228. 

evidence  under  general  Issue,  without,  80L 

of  lack  of  authority  to  do  bualneBs  for  Arm,  914. 

of  dissent  of  partner,  217. 

of  matter  witnin  scope  of  partnership  bnalneaa, 
819. 

to  partner  after  diaaolntion,  220. 

of  scope  of  limited  partnerahip  bnainesa,  891. 

of  title  of  Arm  to  pramiaea  mortgaged  in  name 
of  one  partner,  222  n, 

of  withdrawal  of  dormaot  partner,  288, 288. 

to  trustee  before  bringing  suit,  284. 

by  trustee  to  cnhHmte  fnui  for  leave  to  com- 
promise claint.  ns. 

of  inflrmity  of  negotiable  paper,  448. 

to  transferee  of  negotiable  paper,  460i 

to  charge  indorser,  etc.,  480. 

of  non-payment  of  check,  244.  804. 

to  produce  negotiable  paper,  890. 

of  not  being  answerable  for  work  on  ship,  288  n. 

of  non-payment,  in  action  for  money  paid,  9SS. 

of  bringing  of  suit,  to  one  primarily  Uable,  268  n, 

before  paraient,  to  aoatain  action  for  money 

in  a'^tion  for  money  received,  281. 

by  telegram,  primarlnaaa  of  company*a  traa- 
acripi  to  ahow,  S91. 

to  agent,  evidence  agalnat  principal,  788. 

by  principal,  of  repudiation  of  a-ieut's  act,  968. 

of  tennUiation  of  aoency,  800, 838. 

on  bill-head  restricting  clulnM  for  deflciencles, 
806. 

option  in  contract,  exercised  by  parol,  814. 

to  terminate  contract.  864. 

to  produce,  when  action  I.«,  877. 

to  produce,  to  admit  parol  of  indonemonta  of 
payments.  800. 

excnae  f«>r  omliMlon,  not  provable  nader  allega- 
tion of  notice,  423.  4-A 

may  be  denied  generally  by  wltn^aa,  481. 

in  writing,  proved  by  parol,  482, 706. 
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KOnCE—Oontinved, 
extrinsic  evidence  to  Rappljr  Imperfection,  432. 
if  not  necessary,  need  not  be  proved,  though 

alleged.  457. 
to  Insurance  agent,  480.  etc 
of  loss  in  insnrance,  4S(K 
to  qnit,  under  lease,  627, 706. 
of  action,  without  service,  647. 
to  restrict  carrier's  contract,  674* 
of  carrier's  delivery,  677. 
to  carrier,  from  appearance  of  articles,  679. 
of  defect,  in  actions  for  negligence,  5U1. 
of  dangerous  character  of  anmials,  646. 
of  trn«t,  in  securii  le»,  688. 
of  suretyship,  to  creditor,  819. 
to  abate  nni^ance,  648. 
for  cause  for  forfeiture,  788. 
of  defi  nee  in  patent  case,  762-766. 
NOTORIETY,  Ed  evidence  of  intemperate  habit, 
778. 
~ae  evidence  of  Manor  trade,  779. 
NOVELTY  of  invention,  756. 
NUISANCE,  actions  for,  640,  etc 
former  adjudication,  648. 
damages  in  actions  for,  648. 
notice  and  reqaest  to  abate,  64S. 
notice  to  municipal  offlcer,  45  n. 
••NULTIEL  CORPORATION,"  proof  of  corpo- 
rate existence  under,  18. 
OATH  as  condition  of  holding  lands,  108. 
of  public  officer,  how  provM,  194. 
competency  of  public  officer's  not  having  taken, 

197. 
enppletory,  of  books  of  firm,  206. 
and  bond  of  receiver,  when  presumed,  281  n. 
of  arbitrator,  460. 
OBJECTION  to  testimony  against  executor  or 
adiulnistrator,  when  to  be  made,  65.    (See 
alio  Orpsn  and  Trial.) 
OBSTRUCTION  of  highways,  778. 
OCCUPATION  of  real  property,  action  for,  851. 
In  action  for  nse  and  occupatton,  858. 
drclarations  as  to,  711. 
OFFER  of  evidence,  how  made,  18. 
—against  executor  or  administrator,  what  to 

show.  66  n. 
of  reward,  888. 
to  perform,  818. 
to  deliver  goods,  814. 
—in  action  for  non-acceptance,  887. 
of  buyer  to  pay,  when  excused,  888.    (Sm  cUto 
Trial.) 
07FICB,  title  to  In  quo  fOarranio^  749.* 
OFFICERS,  delegated  powers  of,  82. 
appointment  of,  51. 

rauflcation  of  acts  of,  under  allegation  of  au- 
thority, 82. 
ratification  by,  how  proved,  48. 
acts  of.  in  course  of  onsiness,  82. 
a.l^ation  of  contract  made  by  president  and 

airectors,  82  n. 
impeachment  of  power  of,  82. 
presumption  of  authority  or  ratification  of  parol 

contract  of,  84. 
testimony  of,  to  show  aafhori^y,  48. 
authority  of,  when  not  presomea,  84. 
—implied  In  title  of,  42. 
—implied  scope  of,  41. 
—to  make  sale  out  of  course  of  business,  85. 
—to  cancel  mortgage,  without  consideration,  86. 
— of  minutes  to  snow,  48. 
—when  called  for  by  tubpana  duett  Ucum^  61. 
— ^when  by  notice  to  produce,  51. 
of  corporation,  appointment  of,  40. 
—general  presumptions  as  to  condnct,  88. 
—authority  of,  40. 
—to  execute  power  of  attorney,  86. 
—to  draw  bills,  41  n. 
—power  to  direct  suit  brought,  ^  48. 
—to  convey,  42. 
—action  for  compensation,  880. 
—when  corporation  liable  for  wrongs  by,  88. 
— ^knowledi^  of,  not  binding  on  municipal  cor- 
poration, 45  n. 
—books  of  municipal  corporations  as  to  election 
of,  47. 


OFFICERS— am/inti0<f. 
—notice  to,  when  to  corporation,  4B. 
— cori>orate  record,  for  or  against,  46. 
—entries  by,  in  discharge  of  duty,  58. 
authentication  of  corporate  record  by,  49. 
copy  of  corporate  record,  certified  bv,  60l 
signature  of,  to  corporate  minutes,  49. 
certificate  of,  to  vote  of  corporation,  60  n. 
to  corporation,  when  competent  0£punst  latter, 

51. 
when  need  not  be  called  before  secondary  evi- 

dence  against  corporation,  51. 
questioned  as  to  non-record  of  assent  of  cot> 

poration,  62. 
sense  of  vote  as  understood  by,  53. 
declarations  of,  as  to  meaning  of  vote,  62. 
signature  of.  to  contract,  85. 
signiuff  deed,  though  to  '*  attest,"  when  not 

subscribing  witness,  86. 
want  of  authority  of,  to  sign  and  seal  deed,  86. 
false  representations  in  correspondence  of,  88. 
of  what,  fact  that  one  is  acting,  is  prima  fadM^ 

41n. 
d«  Jurtt  necessity  of  ouster  by  state,  41. 
de  facto,  proof  of,  198,  196. 
Bolemnii^tion  of  marriage  before,  80  n. 
notice  of  limits  of  authority  in  by-laws,  41  ru 
admissions  and  declarations  of,  44. 
—when  part  of  ret  gettct,  44. 
accounts  and  entries  by,  52, 58. 
of  bank,  declarations  of,  as  to  accounts,  279. 
actions  by  and  against  public,  198. 
—municipality  to  recover  money  wrongfully 

borrowed  of,  274  n. 


—against  for  odvertiirin^,  876. 
llaWlit 


lity  for  services,  861. 
recoverr  by,  for  money  paid  on  process,  249  n. 
action  oy  and  afainst  sheriffs,  constables  and 

marshals,  606. 
justifying  levy,  681. 

competencv  to  testify  to  handwriting,  895. 
decision  or  public,  as  a  former  adjndTcation,  RS9. 
executor  ana  administrator,  not  public  officer, 

65. 
of  society,  testimony  of,  as  to  its  common  desig- 
nation, 148. 
of  charitable  society,  one*s  having  been,  to  show 

intent  as  to  charitable  gift,  142.    (jikt  aito 

POBLIC  Officcr.) 

OFFICIAL  ACTS,  presnmpttonin  support  of,  54S, 

702,  704,  etc. 
— as  to  regularity,  646. 
—in  case  of  notary,  426. 
bonds,  513,  516. 

character,  three  grades  of  proof  of,  19S. 
— under  general  allegation  that  one  is  an  officer, 

196. 
—parol  to  show,  notwithstanding  record,  198. 
—by  proof  of  general  reputation,  201  n. 
—or  certifying  officer.  535  544. 
certificate,  not  conclusive  in  quo  warranto,  749, 

750. 
certificate  of  acknowledgment  or  proof,  175, 691 
registry  of  weather,  499. 
seal  to  notarial  certiiicate,  428. 
8urveyors\  699. 
OFF-SJBT  of  debt  aealnst  agent's  indebtsdnea^ 

not  payment,  800. 
"ON  ARRIVAL,"  618. 
OPINION,  processes  by  which  witness  arrives  at, 

807. 
not  equivalent  to  warranty,  840. 
proved  by  testimony  of  party,  620. 
of  experts,  when  controlling,  494. 
of  non-expert,  elements  in  weight  of,  118  n. 
as  to  existence  of  partneiship,  210. 
as  to  parties  being  partners,  204. 
as  to  character  of  parties  rendering  meretricious 

connection  improbable,  84. 
when  incompetent  to  show  loan,  240. 
as  to  which  of  several  cre<lit  was  piven,  241. 
as  to  lan;Taage  amounting  to  duress,  incomp» 

tent,  271. 
of  agent,  as  to  necessity  of  exeidse  of  a  di» 

crction.  2S1. 
aa  to  sale,  287. 
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M  to  ueage,  not  as  to  law,  tfl 

as  to  asase  of  trade,  207. 

aa  to  quality  of  article,  804, 810, 847. 

ai  to  valae,  810,  608. 

—of  life  estate,  TH. 

—of  attorney's  services,  878. 

—of  services  of  broker.  880. 

—in  actions  between  vendor  and  pnrchaaer,  788. 

aa  ro  hire  of  chattels,  KS6. 

to  construction  of  contract  aa  to  perfoimance, 
871. 

on  valne  of  advertiaing,  878. 

as  to  Iilceiie«s,  877. 

as  to  compensation  of  writer,  877. 

as  to  profit  of  voya^re,  884. 

as  to  competency  of  crew,  488. 

as  to  seaworthiness,  408. 

as  to  rating  of  ship,  488. 

as  to  handwriting,  888, 8M,  etc 

—in  signature,  OUl. 

—to  will.  118. 

as  to  seal,  606. 

as  to  damagea,  611. 

as  to  waiver,  401. 

in  Insnrance  case,  498. 

In  actions  for  negligence,  666»  800, 

as  to  waste,  684. 

as  to  care  and  diligence,  561. 

as  to  injnry,  604. 

as  to  cause  of  injnry,  671. 

as  to  injury  to  passenger,  680. 

as  to  solvency,  617. 

as  to  title,  787. 

as  to  sanity.  784. 

as  to  mental  sonndneaa  of  testator,  118. 

—by  expert,  116. 

to  prove  inadequate  consideration.  788. 

of  public  officer  as  to  violation  of  law,  778  fi. 

as  to  Iniiiry  by  assault,  648. 

as  to  aanUery,  745. 

respecting  age  of  person,  87. 

not  proof  of  necessaries,  ITiSL 
OPPORTUNITY,  circumstantial  evidence  of  adul- 
tery, 744. 
ORAL  admissions  of  assignor,  18L 

—of  incorporation,  88. 

—of  payee,  858. 

—of  debtor  to  show  part  payment,  884. 

—of  married  woman,  IftS. 

—to  convey,  parol  declarationB  to  show,  168. 

—varying  mortgage,  78J. 

agreement  on  matter  as  to  wliich  writing  is  si- 
lent, 895. 

—for  accounting  and  settlement  by  partners, 
230. 

appointment  of  public  offlcer,  104. 

asttnrancQ  to  buyer  as  a  warranty,  841. 

authority  of  officer  or  agent  of  corporation,  48. 

consent  of  husband  to  wife's  conveyance,  174. 

contracts  by  agents  of  corporation,  84.  {Sse  Itlto 
Statuts  or  Frauds.) 

declarations  not  amounting  to  estoppel,  18. 

— of  deceaticd  rebutted  by  counter  written  decla- 
rations, 70  n. 

—as  hearsay  as  to  facts  of  pedigree,  90. 

of  facta  of  family  history,  primarinesa  of,  96. 

—of  declarations  of  family,  08. 

no  part  of  testamentary  acts,  180. 

of  ancestor  as  to  title,  168,  711. 

defeasance  of  debt,  788. 

demand,  when  competent,  866. 

evidence  as  to  mode  of  payment,  9  n, 

—of  title  of  assignee  in  Dankruptcy,  9. 

—to  impeach  assignee's  title,  8. 

—to  vary  assignments,  7. 

— to  vary  sch^ules  in  assignment,  6. 

—not  to  vary  unsealed  contract  of  coiporation. 
84. 

—ot  authority  of  agent  of  corporation  to  execute 
deed,  86 

—of  presentation  to  and  approTal  by  corporate 
board  of  bond  or  deed,  87. 

—where  corporate  contract  is  ambiguous  as  to 

party,  87. 
»of  acts  of  private  corporations,  80. 


ORAL—  Oonfinufd. 
—of  existence  and  membership  of  voluntary  as> 

eociatlons,  15. 
—of  filing  of  certificate  of  incorporation,  25, 
—of  special  contract  completed.  808. 
—to  vary  written  contract  for  services,  864-868. 
— as  to  purchase  money,  885. 
—of  promise  to  pay  incumbrances,  885, 
—to  explain  promise  to  tiiird  pi-rsou  to  pav  plaln- 

tlir,  886. 
—to  show  whether  name  was  signature  or  not, 

801. 
—to  vary  proof  of  contents  of  lost  instrument, 

881. 
—to  show  real  party  to  ne^tisblo  paper,  408. 
— as  to  consideration  of  ne^fotinble  paper,  441. 
— as  varylns;  negotiable  paper,  409. 
—to  varv  mdorsement.  414. 
—to  explain  irregular  indorsement,  487. 
—to  explain  acceptance,  419. 
—to  vary  place  of  demand,  484. 
—to  qualify  certific4ite  of  prutwt,  486. 
—to  vary  bank  check,  453. 
—to  explain  non-negotiable  paper,  467. 
—to  explain  insurance  notes,  456. 
—to  explain  preliminary  agreement  for  insniw 

ance.  477. 
—to  explain  application  or  policy,  479,  etc 
—to  explain  policv,  490,  etc. 
—to  vaiy  policy, «». 
—to  show  real  party  in  interest  in  insurance 

policy,  487. 
—to  show  consideration  for  writing,  405. 
—to  explain  consideration,  741. 
—of  notice  given  in  writing;.  488. 
— to  explain  written  waiver,  436. 
— to  show  alteration,  407. 
—to  show  intended  medium  of  payment,  410. 
— to  show  place  of  payment  in  written  contract, 

—to  explain  submission  and  award,  460-470. 

—to  vary  award,  468. 

—of  guaranty,  471. 

—to  show  consideration  of  guaranty,  473. 

—to  vary  guaranty,  478.  etc 

—to  eke  out  contract  tmder  Statute  of  Frauds, 

471. 
—that  others  should  sign,  507. 
—to  vary  sealed  instrument,  508. 
—to  show  mistake  of  fraud,  618. 
—to  vary  charter  party,  617. 
—to  vary  lease,  684,  etc. 
—to  explain  ambiguous  designation  in  lease, 

687. 
—to  prove  date  and  term  of  lease,  587. 
—to  explain  writing  competent  against  stranger, 

—to  vary  writing  in  actions  against  bailees, 

etc.,  658. 
—to  vary  writing  in  actions  against  agents,  etc, 

658. 
—to  explain  instructions  to  carrier,  665. 
—to  vary  bill  of  lading  or  receipt,  678. 
—money  receipt,  807. 
—to  vary  passage  ticket,  681. 
—of  misrepresentation,  collateral  to  a  ^vriting, 

610. 
—to  explain  deed,  606,  etc 
—to  vary  deed,  604,  etc. 
—of  lost  deed.  700. 
—to  vary  land  patent,  706. 
—to  explain  record  of  former  adjudication,  888. 
—to  connect  new  promise  with  origiuAl  debt, 

884. 
—as  to  release,  818. 
—to  vary  mortgage,  685. 
—of  contract  between  vendor  and  purchaser, 

785. 
—to  explain  contract  between  vendor  and  pur- 
chaser, 786. 
—not  admiaaible  to  contradict  reoognixances, 

784. 
—in  respect  to  ballot,  749. 
—to  qualify  patent,  etc.,  7TS6.  etc 
—of  plaintiff's  title  in  actum  for  ipedlte  per* 

f ormance,  781. 
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ORAL—  Cdniitwed. 
—partly  performed,  tpeclflc  peif onnance  of,  780. 
— of  contract  In  action  for  vpeclilc  perfonnance, 

780.     (6'M  aUo)  PBIXARLVEflfl. 

representations  aa  an  oatoppel  from  proving 
asory,  TUi. 

ORDER,  in  favor  of  third  penon,  as  proof  of 
pa)'ment,  299. 

aasnmption  of,  orlgliiany  given  by  a  third  per- 
son, 802. 

when  proof  of  agreement  of  eale.  901. 

for  delivery  of  goods,  when  evidence  of  deliv- 
ery. 816. 

for  goods  in  action  for  non-delivery.  887. 

of  court,  and  deed  puraiiant  to  it,  701. 

«s  former  adjudication,  881. 
ORDINANCE,  iUegaUty  of,  In  piooeedingt  to 
enforce,  90. 

violation  of,  as  evidence  of  negUgeoee.  680. 

of  municipal  corporations,  how  proved,  770. 
ORIGINAL  INVENTOR,  patentee  the,  797. 
OUSTER  In  ojectment,  714. 
OVERSEERS  of  poor,  774. 
OVERVALUATION  in  insamnoe,  404. 
OWNER,  executors  and  administrators,  not,  64. 

declarations  of  former,    {ikt  ADXxaaiOHs  akd 

Declarations.) 
OWNERSHIP,  how  proved,  600. 

general  repute  as  to,  in  proof  of  title,  169  n. 

proved  by  leasing,  779. 

when  Joint,  equivalent  to  partnership,  810. 

presumptive  evidence  of  possession,  426. 

of  thing  insured,  487. 

acts  of,  by  buyer,  to  show  delivery,  810. 

of  thing  causing  injury,  600. 

of  thing  injured  bv  oegligenoe,  604. 

of  thing  converted,  828. 

of  real  property  in  trespase,  684. 

of  plaintiflr  in  replevin,  688. 

of  wlfe^s  property,  780. 

of  patent,  76:1. 
PACKAGE,  what  if,  679. 

actions  for  loss  of,  677,  etc 
PAIN,  how  proved,  S09,  078. 
PARAMOITNT  title,  621. 
PARAMOUR  as  a  witness,  747. 
PARENT  AND  CHILD,  emanclpaUon  of  child, 
64  n. 

living  together  as,  proof  of  issue,  87. 

declaration  of  one  against  the  other,  689. 

testimony  and  declarations  of  parents  aa  to 
legitimacy  of  child,  89. 

citizenship  or  parent,  108. 

domicile  of  parent,  that  of  minor  child,  106. 

a<4  to  ademption  of  legacy  to  child,  148. 

Sri'itumptlon  as  to  advancement  to  ohlld,  160. 
eed  from  parent  to  child,  aa  an  advancement, 
l.'>2. 

purchase  by  parent  In  name  of  child,  to  ahow 
an  advancement,  168. 

money  given  to  son  to  purchase  a  farm,  when 
an  advancement,  168. 

Implied  promise  to  pay  for  maintenance,  870. 

serviced  between,  859. 

action. for  wages,  882. 

action  for  cnndng  away  child  from  service,  681. 
PART  PAYMENT,  as  an  admission  of  demand 
and  notice,  484. 

In  full,  807. 

to  puepend  statute  of  limitations,  894. 
PARTIAL  FAILURE  admlaalUe  under  allega- 
tion of  toUl,  448, 
PARTIES,  contract  of  corporation  amblgnona  as 
to,  87. 

interested,  against  estate  of  deceased,  61. 

excluded,  against  executors  and  administrators, 
02. 

when  "  party  *^  Includes  one  in  interest,  68  n. 

what  persons  proteci«Ml  by  exclusion  of  inter- 
ested, 64. 

to  personal  transaction  or  commiulcatlon,  9S. 

to  identify  shop  books,  60  n. 

objecting    to   transaction   with  deoeaaed   or 
lunatic,  69. 

«ootradicUoD  bj»  of  txnmcdona  irtOk  deceoied, 
70  n. 


PARTIES— CbnfimiAf. 
rule  in  U.  S.  Courts  aa  to  exdoaion  of 

tlons  with  deceased,  70. 
a  witness  of  marriage,  bO. 
right  to  rebut  evidence  of  other,  182. 
in  Joint  or  common  Intereat  or  llabillbr>  186. 
joint  liabUliy,  187. 
admissions  and  declarations  of,  188. 
dedamtlons  of  conspirators,  191. 
non-Joinder  of  co-palitners  aa  plidntiffa,  906. 
non-lolnder  of  partners  •*,  la  abatement,  881. 
to  Joint  adventure,  power  of  one  to  borrow  foe 

all,  942. 
admissibility  of  account  hooks  of,  946. 
parol  to  show  suretyship,  964, 810. 
—to  explain  relation  of,  968. 
—to  show  relation  of  principal  and  agent  be- 
tween, 880. 
—to  show  true  party,  600. 
—to  show  real  party  to  contract,  874. 
—to  show  real  party  In  interest,  996. 
shop  books  ana  other  accounts  of,  8S8. 
may  testify  to  opinion  in  his  own  bdkalf ,  860^ 

8 1 7. 
incapacity  of,  must  be  alleged,  440. 
plaintiff,  not  real  holder  or  owner,  448, 788. 
real  party  in  Intereat  in  inanrance  policy,  487. 
to  show  real  parties  In  a  lease,  863, 626. 
authority  of  to  recover  on  leate,  626. 
identity  of,  in  actions  on  Judgmient,  688,  688. 
identity  of,  in  deed,  096. 
may  testify  to  himself,  609. 
may  be  examined  as  to  fraud  and  deceit,  6B0L 
— aa  to  infringing  trade  mark,  758. 
incapacity  of,  in  abatement,  788. 
who  affected  by  farmer  adjudication,  890. 
testimony  of,  in  divorce,  747. 
PARTITION,  actions  of,  788. 
PARTNERS,  actions  by,  903. 
-allegation  of  partnership,  906. 
—proof  of  partnership,  204. 
—parol  evidence  to  vary  contract.  904. 
— suppletory  oath  of,  to  entries  in  linn  hooka, 

906. 
declaration  by  one  thnt  he  Is,  167. 
—declarations  of,  in  favor  of  firm,  90S. 
—defendant's  evidence,  S06. 
—matter  in  abatement,  906. 
actions  against,  906. 
—allegation  of  partnership,  906. 
—beat  and  secondary  evidence,  907. 
—signing  his  name  **  A  Co.,"  to  contract,  807  «. 
— holdtng  out  to  thepublic  as,  908. 
— repp^sentations  to  particular  creditor  as,  909. 
— admieslona  and  declaratlona  to  ahow,  900. 
—dormant  and  secret,  810. 
—evidence  in  respect  to  date  of  chaiee,  818^ 
—assumption  of  debts  by  incoming,  818. 
— >vanance  as  to  number  of ,  818. 
— prespmption  of,  authority  of,  814. 
-^ratiflcation  of  act  of,  817. 
—deceit  or  fraud  by  one,  817. 
-hooka  by,  within  scope  of  bnslneea,817. 
—admissions  and  declarations  of,  818. 
—rules  peculiar  to  surviving  pariaers,  894. 
actions  between,  996. 
—on  account  atated,  400l 
—order  of  profs,  827. 

—books,  &c.,  of  partnership  aa  evidence,  828. 
TolnntaiV  settlement  by,  880. 
promise  by,  after diasoiation  inanfllcient against 

others,  962. 
payment  by.  preaomed  with  Ann  money.  864. 
accounting  for  money  received  after  witiuhEawal 

of  one,  880. 
entries  made  by,  how  proved,  884^  896^ 
receipt  of  payment  by  one,  800. 
payment  by  obligation  of.  806. 
note  to,  by  creditor  after  disaolation,  818. 
knowledge  of  one,  ovidenee  agidnat  anotiMr, 

778. 
each  otber*s  agenta  for  porpoae  of 

180  n.    iSm  alto  pAxrwawar.) 
PARTNERSHIP,  partner  as  wicnesa,  64i 
action  by  partnera,  allegation  of,  8d8k 
— pn>ofof»«M. 
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—parol  to  vary  eo&lract  aaed  on,  901 
—firm  booica  aa  evidence  in  fnvor  of  Ann,  flOtk 
— declarationa  of  partnera,  90&. 
— defenUant^a  evidence,  Wk 
—matter  in  al>atenient,  905. 
acUooa  asainat  partnen,  908L 
— allegauon  of,  in,  90S. 
—proof  of,  906. 

—beat  and  aecondary  evidence,  907. 
—parol  to  prove  eziatence  of,  before  artielea  of, 

907. 
^-Indiraet  eridenee  of,  907. 
— holdioff  oat  to  the  pabllc  aa  evidence  of,  906. 
— admlanona  and  dedamtiona  to  prove,  900. 
^hcaniay,  910. 

— defendanta*  evidence  to  diaprove,  990. 
—matter  in  abatement,  S9L 
actiona  by  anrvivor,  994. 
actiona  against  enrvivor,  995. 
actions  aiainat  repreaentativeaof  daeeaaed  part- 
ner, £15. 
actiona  between  partnera,  990. 
— alleffition  and  onrden  of  proof  of,  990. 
—order  of  proof  in.  997. 
-firm  or  iudividnai  tranaactiona,  988. 
joint  pnrcbaae  or  owneraliip  when  equivalent 

to,  910. 
dormant  and  secret  partner*,  910. 
community  of  proflta ;  tbe  comnum  Uw  rule, 

911. 
—the  Bngllah  mie,  919. 
cnaea  in  which  participation  in  proflta  no  proof 

of,  211  n,  9»  n. 
evidence  in  reapect  to  date,  919l 
aasomption  of  debts  by  incoming  partner,  918. 
variance  as  to  n  amber  of  partners,  919. 
preanmption  of  partner's  antliority,  914. 
expresa  authority,  914. 
acope  of  buslueas,  914. 
question  to  whom  ciedit  waa  given.  916. 
p.irol  to  charge  Arm  on  individual  signature,  916. 
when  bound  by  acaled  inatrument  aa  a  aimple 

contract,  216. 
ratlflcation  of  act  of  partner,  217. 
deoeit  or  frand  by  one  oartner,  917. 
torts  by  one  partner  within  scope  of  buatneaa, 

817. 
admlssiona  and  dedarationa  of  partnera,  91& 
acta,  admissions,  etc.,  after  dissolution,  918. 
notice,  tender  and  demand,  910. 
proving  limited.  290. 
known  want  of  authority,  999l 
transactions  in  the  interest  of  one  partner j889. 
burden  of  proving  diasolntion  and  notice,  mL 
mode  of  proving  diasolutlon,  288. 
rules  peculiar  to  surviving  partners,  984. 
title  to  real  property,  928. 
charging  member  with  aaseta,  220. 
evidence  to  credit  membor  with  paymenta  or 

aliare,  989. 
books,  etc.,  as  evidence,  229. 
voluntary  settlement  by  partnera,  980. 
when  to  be  ahown  in  action  for  money  received, 

275. 
signature,  how  proved,  400. 
preaamptiona  aa  to  consideration  of  negotiable 

?     paper,  400. 
)TOvea  by  production  of  firm  coninet,  401. 
rand  by,  616.     {See  also  Farthmsm,} 
PASS  for  passenger,  678. 
PAtlS  BOOK,  competency  of,  896. 

as  an  account  stated,  450. 
PASS  BNQBB,  action  for  injury  to,  677,  etc 

list,  678. 
PATENT,  power  of  corporation  to  acquire,  88  fi. 
actions  for  infringement,  766,  etc. 
for  lauil,  705. 
PAYMBNT  distingniahed  fkom  "  taUng  up,**  440, 
420. 
pleading,  448, 70& 
burden  of  proof,  446,  708. 
—in  caso  of  collateral  security,  9. 
oral  evidence  to  prove,  268. 
—as  to  agreed  miode  of,  0  n, 
'^^,799. 


PATMENT'Cbn^iitfMtf. 

by  crediting  in  pass-book,  18. 

by  one  co-represenutlvc  to  revive  debt,  80  n. 

to  or  by  deceased,  67  n. 

to  ancestor,  60. 

of  insurance  of  ship,  to  prove  death,  74. 

of  legacv  during  testator's  life,  140. 

acknowledgment  of,  in  deed,  not  an  advance- 
ment. 162. 

by  parent  for  conveyance  to  child,  to  ahow  an 
advancement,  153.  ) 

by  delivery  of  money  or  chattels  to  child  hf 
parent,  154. 

by  husband  to  wife,  172. 

wife's  admissions  of,  for  her  services,  178. 

to  charge  separate  estaie  of  wife,  184. 

partner  not  agent  to  remove  statute  of  Uinitik 
tlons,  18011. 

evidence  to  credit  partner  with,  989. 

to  esUbllsh  resulting  trust,  888. 

by  delivery  of  money,  980,  248, 709. 

of  money  to  use  of  defendant,  240. 

intent  of,  to  show  to  whom  credit  waa  glTea. 
941. 

by  check,  244, 2S0, 806. 

by  note,  etc.,  of  debtor  or  thirdparson,  801 

by  obligation  of  Joint  debtor.  SOIL 

by  delivery  of  property,  964, 806. 

account  books  to  show,  246. 

to  sustain  action  for  money  paid,  250. 

to  sustain  promise  to  reimburse,  251. 

of  another'a  debt,  262. 

by  mistake,  reimburisement  for,  954  A.  - 

by  surety,  under  fixed  legal  liability,  268. 

in  action  for  money  paid,  2S8. 

order  in  favor  of  third  person,  959. 

receipt  or  surrender  of  evidence  of  debt  to  aluMr. 
900,800.  etc. 

medium  of,  963. 977,  709. 

—In  commercial  paper.  410, 808,  etc 

source  of  the  fund  paid,  964. 

object  and  appUcatiou  of,  265, 811. 

illegality  of,  266. 

by  mistake,  what  to  be  proved,  968. 

under  duress,  270. 

aa  evidence  of  receipt  of  money,  875. 

to  agent,  278, 800. 

to  avoid  statute  of  fhtuds,  809. 

memorandum  of  aale  as  to  rate  of,  20S. 

different  from  that  acknowledged.  205. 

on  account,  eflfect  of  as  to  price  of  goods,  808. 

time  for,  812. 

—how  proved,  400. 

place  of  intended  payment  for  commercial  pi^ 
per.  411. 

and  deliverr,  when  presumed  concurrent,  818. 

stipulation  for  "  cash  on  bill   f  lading,**  817  n. 

to  satisfy  statute  of  frauds,  819. 

draft  as  demand  of,  8S1. 

as  to  receipt  of  negotiable  paper  In,  881. 

of  counterclaims  proved  from  defendant's  book: 
886. 

readiness  to  make,  888. 

by  affent  to  principal,  830. 

of  negotiable  paper,  warranty  of  no  knowledge 
of,  8i0. 

of  compeu'satlon  for  aervlces,  875. 

of  child's  wages  to  child,  888. 

in  part,  evidi-nce  of  assent  to  alteration,  406. 

of  part  as  an  accord  and  satisfaction,  814. 

to  take  debt  out  of  statute  of  limitations,  894. 

indorsement  acknowledging  part,  tti5. 

indorsement  forjpurposea  of,  414. 

—as  evidences  of,  415. 

possession  of  inbtrument  and  Indorsements  to 
show.  800. 

presumptions  arising  from  possession  of  secur- 
ity, 416  n.,  801. 

by  new  note{446, 604. 

of  postage,  483. 

production  of  instmment,  446. 

of  insurance  premiuui,  481.  , 

of  rent  in  actions  on  lease,  533. 

of  previous  installmenu  of  rent  presomed,  888^ 
800. 

of  Judgment  proved  by  parol,  588. 
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PAYMENT  -  Contimud, 

of  taxes,  704. 

M  evidence  of  obligation  or  title,  7 

of  consideration,  disproof  of »  788  n. 

gnaranty  of,  no  estoppel  from  proving;  nsniy,  7M. 

assuming,  as  estoppel  from  proving  usorj,  7Vl, 

of  bonus,  to  show  usury,  798. 

authority  to  nay,  800. 

—to  rece'ive,  irum  possession  of  iecnrlty,ftc.,  801. 

->of  agent  to  receive,  800. 

to  assignor,  800. 

to  executors,  trustoes,  &c.,  808. 

to  eheritr,  aoi. 

bv  mail,  808. 

of  collateral,  806. 

part  as  payment  in  full,  807. 

presumption  of,  from  aubsequent  tranaactlons, 
809. 

—from  lapse  of  time,  781, 81S. 

circumstantial  and  corroborative  evidence  of, 
810. 

application  by  debtor,  810. 

—by  creditor,  811. 

—by  the  court,  811. 

receipt  to  show,  8Utf. 

may  be  proved  without  prodncing  receipt,  749. 

of  price  in  action  for  specific  performance,  780. 

adm  lesions,  entries  and  memoranda  to  show. 
808. 
PEDIGREE,  declarations  as  to  facta  of,  87. 

direct  testimony  to  age,  when  a  fact  of.  87. 

relationship  by  marriage,  dissolved  by  death, 
91  n.' 

testimony  competent  within  rule  as  to,  89. 

hearsay  as  to  facts  of,  90. 

—grounds  of  receiving  and  weight  of,  90. 

—what  within  rule  of,  00. 

relationship  dissolved  by  death,  91  n. 

what  connection  with  lamily  to  admit  declara- 
tions as  to,  W. 

registry  of  facts  of,  97. 

judicial  records  showing  facts  of,  100. 

competency  of  judgments,  and  verdicts  as  to 
facts  of,  100.    (See  aUo  Faxilt  Butobt.) 
PENALTY  or  liquidated  damages,  611. 

actions  for,  770. 
PENDENCY  OP  ACTTION  as  notice,  717. 

PERFORM  ANCEof  contract  for  services.  870. 
non-performance  and  excuse,  not  admissible, 

611. 
of  charter  party,  actions  for,  618. 
PERIL,  Insured  against,  488,  etc. 
in  caw  of  carrier*s  loss.  6S9. 
affecting  testimony  of  witness,  698. 
PERJURY,  need  not  be  proved  beyond  a  reason- 
able doubt,  496,  671. 
PERSON,  identity  of,  when  presumed,  898. 

injured,  condition  of,  594.    {And  tee  Identitt.) 
Personal  property,  actions  for  trespass 
to,  629.  etc. 
—to  recover  possession  of,  688,  etc. 
PHOTOURAPHER,  as  witness  to  handwriting, 

808 
pnOTOGRAPHS,  as  evidence  of  identity  of  per- 
son, 102. 
of  signatures  to  will,  to  aid  experts,  118. 
as  evidence  of  handwriting,  8u6. 
PHYSICAL  injury,  696. 

PHYSICIAN  incompetent  to  prove  services  to 
deceaiwd,  69. 
testimony  or  account  of,  as  eridence  of  birth,  87. 
when  competent  as  to  mental  capacity  of  testa- 
tor, 111  n. 
to  show  causes  of  separation,  179. 
action  for  compensation,  868,  88S. 
privilep;ed  communications  to,  601,  744. 
testimony  to  injuries,  600. 
PLACE  in  dctcrniiniug  market  value,  808. 
of  publication  of  libvl,  66a. 
of  directing  notice  of  protest,  481. 
PLACE-HIRE,  66S. 
PLEA  of  gniity,  746. 

PLEADING,  particular  allegation  does  not  nullify 
general  allegation,  874. 
perrormance  of  oondiUon  precedent,  488, 


PLEADING— CbfiOftiMf. 
recital,  a  sofflcient  allegation,  514. 
uncertainty  as  to  ground  of  action,  6Bfe. 
counterclaim,  886. 
PLEDGE  of  negotiable  paper,  444^  448  Botii 
held  by  broker,  606. 
action  against  pledgee,  661. 
POLICY  of  insurance,  action  on,  478,  etc 
POLL  LIST,  780. 

POSSESSION,  how  proved,  600, 6S8: 
of  evidence  of  debt,  6. 
under  ancient  will,  188. 
by  parent  of  property  purchased  in  nai»«  of 

child.  168  n. 
by  donee  of  money  referred  to  in  will,  ISA. 
of  ancestor,  166, 157. 

declarations  of  ancestor  in  posseaaion,  167»  711. 
under  a  will,  160. 
joint  interest  in,  159. 
bv  husband  or  wife,  168, 100, 172. 
cnange  of,  between  husband  and  wife.  178. 
husband's  intent  to  reduce  wife'a  pto^ier^  to^ 

178,176. 
by  husband  of  instrument  executed  by  wife,  18SL 
declaration  when  admissible  from  Joint,  lb8. 
of  mortgaged  premises  by  Arm,  ftiS  n, 
action  Tor,  by  surviving  partner,  tt6. 
by  receiver  without  title,  Sifll. 
of  money  by  trustees,  886. 
by  buver  as  showing  acceptance  of  terms  ot 

sale,  SeoB. 
proved  by  acts  and  declarations,  855. 
of  evidence  in  action  for  work  on  the  property, 

860. 
taking  possession  not  admission  of  perfcxm- 

ance.  871. 
of  negotiable  P*per,  889. 
-as  proof  of  uelivery,  404. 
by  defendant,  of  the  instrument  sued  on,  410. 
presumptive  evidence  of  conteol,  486. 
as  evidence  of  payment,  446. 
title,  presumptive  evidence  of,  486. 
as  evidence  of  title,  688, 698. 
—of  notice  of  title,  717. 
—of  title  to  ship,  487. 

of  sealed  instrument,  evidence  of  ddiveiy,  607. 
actions  on  covenants  for  quiet,  580. 
not  essential  in  actions  on  lease,  (98. 
of  personal  property  in  case  of  trespass,  QS9. 
—when  badge  of  fraud,  737. 
of  spedflc  personal  property,  actions  to  recover, 

688,  etc. 
of  real  property,  actions  to  recover,  601. 
in  actions  for  trespass,  686. 
as  evidence  of  title  in  replevin,  669. 
characterized  by  admlsitions  and  declarations, 

711. 
by  defendant  in  ejectment,  714. 
of  security  to  show  authority  to  receive  pay- 
ment, 801. 
change  of,  in  action  for  q>eciflc  performance, 

deed  void  for  adverse,  710. 

adverse,  in  ejectment.  716. 

continued,  evidence  of  fraud,  741. 

of  plaintiff,  in  cases  of  nuisance,  640. 
POSSIBILITY  of  issue  exUnct,  7M  n. 
POSTAGE,  presumed  paid,  488. 
POSTING  foreclosure  advenisementa,  701. 

of  ordinance,  771. 

of  libel,  668. 
POSTMAN,  presumption  as  to  delivery  of  lecten, 

434. 
POSTMARK,  of  what  prima  facie  evidence,  94, 

801. 
POST  OFFICE,  placing  letter  in,  as  evidence  of 

its  receipt,  891. 
PORTSMOUTH  TABLES,  784  n. 
POWER,  evidence  as  to  execution  of,  150. 

of  agent  by  vote  or  resolution,  41. 

—  authority  of  preaident  of  corporation  to  ez9 

cute,  85. 

—  by  married  woman,  174  fk 

—  to  execute  deed,  686. 

—  not  necessary  to  produce,  478  n. 
of  clerk  acting  as  officer,  48. 
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of  executor  and  admintstntor,  how  derired,  54. 
of  "  financial  ages  V  43. 
of  humband  as  agent  of  wife,  168. 
of  married  woman  to  make  contract.  181. 

—  to  fill  blank  in  deed,  nnacknowledged,  175  n. 
of  municipality  to  Imuo  bonds,  452. 

of  officers  to  direct  suit  brought,  42, 48. 

—  impeachment  of,  82. 

of  partner  to  acknowledge  debt  barred  by  the 

statute,  210  n. 
of  president,  secretary  and  cashier  to  convey,  42. 
of  public  ofAcer  to  sustain  private  action,  199. 
tort  by  partner  in  exercise  of  implied,  217.  (And 
9M  Authority.) 
PRACTICAL  CONSTRUCTION  of  contract,  509. 

of  lease,  526. 
FREONANC7,  preceding  marriage,  89. 
^  PRELIMINARY  agreement  for  insurance,  476. 
proofs  in  insurance,  489,  etc. 
PRRMISBS,  how  identified  In  actions  on  lease, 
527. 
in  deed,  697-699. 
destruction  of  leased,  682. 
PREMIUM  notes  to  insurance  oompany,  466. 
PREPONDERANCE  of  evidence,  rule  of,  in  civil 

cases,  495,671. 
PRESCRIPTIVE  right  must  be  pleaded,  688. 

—  as  against  nuisance,  648. 
PRESENTMENT,  proved  by  acceptance,  420. 
PRESIDENT,  of  corporation,  compensation  of, 

881 
PRESUMPTION,  that  occupation  continoed,  853. 

—  of  continuation  of  occupation,  858. 

—  of  continuance  of  agency,  482. 

^of  probable  continuance  of  injury,  600. 

—  of  continuance  of  character,  674. 

of  continuance  of  pendency  of  action,  786. 

of  continuation  of  adultery,  744. 

of  continuance  of  corporation,  750. 

of  identity  of  person,  898. 

rulativo  to  commercial  paper,  898,  etc 

in  aid  of  ofttcial  acts  of  notary,  425. 

of  innocence  In  civil  cases,  495, 671. 

of  payment  of  previous  installments,  588. 

in  favor  of  jurisdiction  on  judgment  of  sister 
state,  544. 

of  di<<:baree  of  legal  duty,  566. 

of  grant  of  easement,  640. 

of  regularity  of  official  nets,  708. 

of  regularity  in  Ux  title.  704. 

of  payment  from  lapse  of  time,  SISL 

as  to  account  stated,  815. 

(See  more  fully  the  particular  subjects  of  pre- 
sumption.) 
PRIM  ARIN ESS,  of  assignment  in  writing,  6. 

—in  bankruptcy,  9. 

—to  purchaser  from  assignee  in  bankruptcy,  9. 

— for  benefit  of  creditors,  10. 

of  record  of  organization  of  bank,  22. 

of  original  certificate  incorporation,  26. 

of  unsealed  contract  of  corporation,  84. 

of  certified  copy  of  resolution  authorizing  exe- 
cution of  corporate  deed,  86. 

of  evidence  of  keeper  of  record  as  to  non-record 
of  fact,  39. 

of  original  book  or  paper  containing  by-laws,  40. 

of  statutory  record  of  corporation,  46. 

of  record  or  corporate  proceedings,  47  n.,  48,  50. 

of  letters  testamentary  and  of  administraiion, 
58. 

of  decree  of  probate  or  certified  copy  of  let- 
ters, 58. 

of  probate  of  domestic  wills,  109. 

—of  will  as  to  lands  and  probate  as  to  person- 
alty, 100  n. 

of  foreign  will  in  question  of  title,  128. 

of  ancient  will,  128. 

of  cohabitation  and  repute,  as  evidence  of  mar- 
riage, 81. 

of  re^sters  as  to  facts  of  family  history,  99. 

of  officer's  certificate  of  acknowledgment  by 
married  woman,  174. 

of  ^Tltien  appointment  of  public  officer,  194. 

of  decree  of  divorce,  179. 

of  record  of  legal  proceiidings,  558. 
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of  record  to  prove  judgment,  808. 

of  process  and  recora  of  judgment  or  dtcnt, 
202. 

of  legal  process,  554, 606. 

of  execution  to  chow  issue  and  return,  786. 

of  record  of  former  adjudication.  881. 

of  letter  containing  demaud  on  joint  debtor,  265. 

of  duplicate  original  letter,  266. 

of  account  of  a  party  offered  in  his  own  favor, 
822. 

of  book  of  original  entries  in  party's  accounts, 
823. 

of  account  kept  bv  a  partv,  in  his  own  favor,  829i. 

of  copy  of  notary^s  certificate,  428. 

of  memorandum  of  account,  461. 

of  publication,  664. 

of  special  statutory  proceedings,  701. 

of  receipts,  806. 

of  receipt  for  property  in  pajrment,  799. 

of  writing  referred  to  In  agreement  to  pay,  248. 

of  written  agreement  to  pay  money  loaned,  948. 

of  principal^  admission  that  money  was  prop- 
erly paid.  800. 

of  bank-book  or  pass-book,  245. 

of  receipt  given  by  payee,  for  payment,  261  n, 

of  written  contract,  272,  287. 

of  correq>ondence  embodying  contract,  892. 

of  letters  or  telegrams  containing  agreement  of 
sale.  290. 

of  original  message  delivered   to    telegraph 
company,  290. 

of  company's  transcript  of  telegram  to  show  no- 
tice to  receiver,  291. 

of  municipal  ordinance,  770. 

of  passenger  list,  578. 

of  articles  of  partnership,  807,  886.     (5m  alto 
Orjll  Bvidknob.) 

primary  evidence  of  tenancy,  852. 

of  negotiable  paper,  890. 

of  signature,  ftss. 

of  oendency  of  action,  786. 
PRINCIPAL    AND    AGENT,    actions    against 
agents,  557.  etc. 
(And  set  Aoknt  and  Aoknot.) 
PRINCIPAL  AND  SURETY,  defendant  a  surety, 
445,818. 

declarations  and  admissions,  513. 
PRINT  on  ballot  controlled  by  writing,  75a 
PRINTED  description  of  invention,  768. 
PRIOR  knowledge  of  Invention,  768. 
PRIVILEOE.    (^Witkkss.) 
PRIVILEGED  COMMUNICATION,  when  attor- 
ney who  drew  articles  of  copartnership, 
privileged.  826  n. 

in  libel,  667,  670. 
PRIV ITY  between  deceased  and  disqualified  wit- 
ness, 68. 

of  contract,  in  action  for  money  received,  875. 

—in  case  of  negligence,  583. 

in  action  for  use  and  occupation,  851. 

effect  of  former  adjudication  on  parties  in,  880. 
PROBABLE  CAUSE  in  malicious  prosecuUon, 
658,655. 

for  seizure  and  forfeiture,  788. 
PROBABLE  DURATION  of  life,  802. 
PROBATE  decree,  an  adjudication,  58  n. 

—how  far  conclusive,  110. 

domestic  will  proved  byjprodncing,  109. 

to  prove  foreign  will,  128. 

letters  as  source  of  power,  54. 

of  will,  when  to  be  produced,  56. 

—notice  to  produce,  68. 

paper  imperfectly  showing,  when  competent, 
58  n. 

weight  of  admisrion  of  pxecutor  before,  59  n. 

proceeding,  exclusion  of  interest^  witness  or 
party,  64  n. 

of  ancient  instrument.  94. 

decree  of,  when  proof  of  facts  of  family  his- 
toty.  100. 
PROCESS  as  cause  of  action  by  public  officer, 
197. 

allegation  of  collection  of  money  on,  198. 

nuglect  of  officer  to  execute,  199. 

as  a  protection  to  a  public  officer,  SOL 
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primanr  evidence,  6M. 

imlftWfQi  levy  of,  689. 

in  fHl«e  imprleoument,  6BT. 
PKODUCTION  of  special  contnct  to  ftOtloa  for 
services,  882. 

of  negotinble  paper  sued  on,  889. 

of  necoiiAble  Instmmeu  on  maldag  domiud, 

of  acconnt  stftted,  488. 
PKOFITS,  participation  In,  as  proof  of  partner- 
ship, dlO,  m,  811  f».,  818  n. 

community  of,  tlie  common  law  role,  811, 811  n., 
818 }». 

— tbu  Kuglish  rale,  818. 

— showtnif  nartnership,  880l 

loan  wltb  snare  in,  ftSlk. 

apportioning  in  final  aoooantf  between  partnen, 
887. 

of  continnoos  partaetthip  enterpriie,  888. 

recovered  as  money  received,  888. 

mesne,  in  ejectment,  714. 

probable  piofits  of  voyage,  884. 

proved  witbout  prodaciug  account,  881 
PROMISE  to  marry  mistress,  88. 

partner  not  agent  to  take  oat  -of  statnte  by 
188  ft. 

to  pay  indeAnU«  ihare,  not  eompetant  of  part- 
nership, 811  fi. 

by  partner  after  dissolation,  819. 

to  repay  money  lent,  889. 

to  pav,  parol  to  vary  written,  948. 

to  relmbDrse,  848, 860, 851. 

to  repay  what  defendant  onght  rather  to  have 
paid.  858. 

—money  paid  nnder  mistake,  890. 

to  indemnify,  parol  to  nrove,  8BSi. 

implied  to  indemnify,  866. 

parol,  not  contradicting  legal  affect  of  writlAg, 
851.  ___ 

to  pay  price  of  goods,  allegation  of,  886. 

to  ))ay  current  market  rates,  or  fair  valae,  806. 

to  pay  draft  as  proof  of  delivery  of  goods,  816. 

**  to  settle,**  when  equivalent  to  promise  to  pay, 
887. 

to  pay  in  a  contingency,  887. 

to  cure  defect,  in  action  for  breach  of  warranty, 
846. 

to  a  third  person  to  pay  plaintiff,  88^ 

of  the  plaintiff  to  pay  third  person, 

to  accept  negotiable  paper,  480. 

to  pay  account  stated,  459. 
(And  «M  Nkw  Prom  isb.) 
PBOMIH&fORY  NOTE,  parol  assignment  of,  8. 

(See  Bills.  Notes  and  Cbkoks.) 
PROMOTER  of  corporation,  action  for  compen- 
sation, 880l 
PROMULGATION  of  ordinance.  771. 
PROOF,  or  acknowledgment  of  deed,  etc.,  175,694. 
PROSECUTION,  actions  for  moUdoas,  668,  etc. 

—how  proved,  608. 
PROSPECTUS  of  insurance  oo.,  484. 
PR0811TUTBS  as  witnesses,  747. 
i*ROPERT  Y,  evidence  of  user,  87. 

evocation  of  will  by  change  in  testator^s,  186. 

different  kinds  of,  to  show  Intent  of  testator,  186. 

intended  in  will,  148, 144. 

ambiguity  as  to  which  of  two  paioels,  145. 

of  tesutor,  condition  of,  146  «. 

—situation  of,  149. 

—condition  of,  to  show  intent,  180. 

transfers  of,  between  husband  and  wife,  164  n. 

evidence  of  husband's  title  to,  168. 

management  of,  by  wife,  176. 

of  married  woman,  direct  benefit  to  charge,  184. 

given  in  payment  of  debt  of  another,  viuae  of, 

delivery  of,  in  action  for  money  received,  877. 

lack  of,  as  proof  to  whom  credit  was  given,  808. 
'    value  of,  to  show  price  agreed,  806. 

actions  for  trespass  to  personal,  689,  etc 

actions  for  trespass  to  real,  684,  etc. 

payment  by  delivery  of,  80iS. 
PROTEST  against  payment  to  show  duress,  871. 

statement  of  drawees*  declarations  inserted  in, 
481  fk 


PROTEST— CbfilimMd, 

OS  evidence,  485. 

of  mariner,  600. 
PROVISO  in  Btatnte.  771. 
PROVOCATION,  actiona  for  aoMolt,  8B6L 

in  libel,  873. 
PUBLIC  OFPICBR.  actions  by  and  againa;^  I88L 

proof  of  title  of,  198, 196. 

legal  title  of.  194. 

contract  of,  in  oflldal  capacity,  194. 

charging  personally,  196. 

acta  by  part  of  board  or  body,  195. 

demano  and  notice.  196. 

effect  of  former  judgmenta  ob«  196. 

pleading  by  suing  as,  196. 

—as  defendant,  801. 

cause  of  action  against,  196^ 

de/aUo^  proof  oC801. 

three  rales  aa  to  proof  I7,  of  being  oflleerA 
faeto^  801  n. 

proceas  aa  aopportinga  canae  of  action,  197. 

defendant,  process  as  a  protection  to,  801. 

return  adduced  in  his  own  action,  187. 

return  as  evidence  against,  189. 

action  by,  tor  emolumenta,  197. 

actions  against  199. 

plaintilTs  pleading  in  actiona  against,  198. 

pialniifl^s  proof  of  the  oflldal  cnarActer,  188. 

proof  of  ofilclal  character  in  jjstiflcation  bj, 
901. 

presumption  of  performance  of  duty  by,  188. 

public  action  for  refusing  to  serve,  800. 

fiabllity  for  services,  861. 

competent  to  testify  to  handwriting,  90R. 

decision  of,  as  former  adjudication,  888.    {Sm 

altoOmoER;  and  Snaanrpa.) 

PUBLICATION  in  copvright  case,  7B6. 

in  forscloaure  advertisement,  701. 

of  award,  467. 

of  libel,  668,  808. 

of  notice,  knowledge  of  witneaa,  878. 

of  summons,  etc..  m7. 

proved  by  sale,  786. 
PUBLIC  USE  of  invention  before  patent,  784. 
PURCHASE  by  married  woman,  in  qoeatlon  of 
title,  170. 

by  wife,  when  evidence  of  title  in  husband,  168. 

—liability  of  husband  for,  177. 

Joint,  when  evidence  of  partnership,  210. 
PURCHASE  MONEY,  action  to  recover,  886,  788. 
PURCHASER,  bonaJUU^  of  land,  715. 
PURPOSE  of  an  act  of  trw^pasa.  680. 
QUALITY,  extrinsic  evidence  to  show,  898. 

element  In  proof  of  value,  807. 

opinions  of^  witness  as  to,  810. 

defects  in,  aa  defense  In  action  on  sale,  885. 

warranty  as  to,  848. 

what  asaertion  of,  sufficient  for  warranty,  840. 

implied  warranty  as  to,  848. 

in  action  for  breach  of  warranty,  846. 

presumption  of  knowledge  as  to,  844. 
QUANTITY,  parol  to  explain,  804. 

of  property  offered  in  a  lot  at  auction,  888. 

memoranda  refreshing  memory  as  to.  tUl. 

defects  in,  aa  defense  in  action  on  aale,  885. 

warranty  as  to,  843. 

of  land.    I3t8  VBinMA  and  PuncHAam.) 
QUANTUM  MERUIT,  for  use  and  oocupatloB, 
854. 

for  hire  of  chattela,  how  proved,  856w 

for  service,  how  proved,  887. 
QUIET  POSSESSION,  actions  on  covenanto  for, 

690. 
QUI  TAM  action,  770,  etc 
QUO  WARRANTO,  acUona  of,  749. 
RAILROAD   COMPANIES,  action  against,  as 
common  carriens  668,  etc. 

—for  negligence.    (3m  NaoLiaxHCK.) 

designation  of  land,  688. 

drens  as  indicating  a  brakeman,  41  n. 

admissions  of  conductor,  bsggag«s  master  or 
station  agent,  44. 
RATIFICATION  of  acts  of  ofilcers  or  agsnta  on- 
dor  allegation  of  authority,  88. 

—effect  of  lo  show  authority,  41. 

—when  infexnd,  48. 
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BATIFIC  ATIOK—  Cbn/lfiiMd . 
of  parol  contracta  of  oi&cen  or  aganto  of  eoN 

poratiouR,  84. 
of  agent^s  acta,  660. 
— aa  proof  of  aatbority,  87. 
—when  presamed,  299. 
br  corporatloQ  or  its  offlcen,  how  prored,  48. 
of  contract  by  ekecatora  and  adminiatratora, 

55  ». 
bT  married  woman,  to  chanra  wparata  eatate, 

185. 
of  conoeBslon  by  one  partner,  to  bind  another, 

807,808. 
of  nnanthorixed  act  done  for  Unn,  814. 
to  render  deed  of  partner  good  agalnat  firm,  916. 
by  partners  after  dissolntion,  819. 
by  ctttui  QV4  tru§L  of  truatee'a  deaUngs  witb  es- 
tate, £96. 
of  previona  transactions  as  proof  of  agent*s  au- 
thority, 848. 
to  ahow  aattaority  of  one  joint  ownar  to  bonow 

for  all,  818. 
of  act  of  broker,  889. 
of  signature  by  admission,  898. 
of  alteration,  not  proved  by  demand,  408. 
of  award,  467. 
as  to  bailments,  660. 
of  contract  made  on  Snnday,  791. 
of  usnry,  not  presumed,  794. 
to  prove  new  promise  after  infant  becomes  of 

age,  795. 
of  compromise  and  composition  of  debt,  816. 
of  release  by  co-tmstee,  617. 
RATING  of  b1i1iv4H8. 
RSADY  AND  WILLING,  In  contract  of  sale, 

887. 
In  action  for  non-dellvery,  888. 
EBAL  PARTY  IN  INTKBJB8T»  1,  etc,  786. 
incompetency  of  declarationa  of  aaaignoi,  when 

not,  18. 
proof  of  incorporation  of,  80. 
parol  to  show,  896. 

oral  evidence  to  show  in  sealed  instrument,  609. 
plaintiff,  though  not  so  named  in  the  contract, 

898. 
in  insurance  policy.  487. 
in  charter  partv,  517. 
in  lease,  585.   ^ 
REAL  PkOPEHTY,  preaomptlon  of  death  ttom 

abdeneo,  75. 
primariness  of  probate  of  domestio  will  as  to, 

109. 
presumptions  as  to  intestacy,  109. 

Srtmariness  of  will  as  to,  109  n. 
ecree  of  probate,  how  far  condosivo  as  to,  110. 

chareing  lesaciee  on,  149. 

conditlMi  of,  on  question  of  execution  of  power, 
150. 

advancement  by  deed  of,  158. 

transactions  of  husband  and  wife  aflbcting,  164. 

conveyed  by  husband  and  wife  Jointly,  169. 

management  of,  by  wife,  when  aepaiate  busi- 
ness, 176. 

p<irtnerBbip  in,  811  A. 

parol  to  prove  partnenhlp  in  transacttona  in, 
1907. 

title  of  partnership  to,  888. 

resulting  trust  in,  888. 

agency  for  purchase  of,  868  n. 

Implied  covenants  in  contract  for  sale  of,  787. 

acaons  for  trespass  to,  684,  etc. 

possession  of  in  actions  for  trespass,  686. 

license  to  another,  688. 

not  questioned  in  replevin.  689. 

actions  to  recover  possession  of,  691. 
SEASONABLE  deUy,  489. 

doubt,  rule  of,  in  civil  cases,  405, 671. 

Umc,  how  proved,  864, 871. 

—for  presentment  of  conunereial  paper,  481. 

nse  and  care,  6i4. 
RBCBIPTOR,  action  against,  605. 
RECEIPT  by  assignor  before  transfer,  14. 

of  third  persons,  to  show  separation  of  wife 
with  allowance.  179. 

of  husband  for  wlfe^s  property,  180. 

by  agent  of  new  firm,  »5  n. 


RBCEIPT-a)nflnv<Mf. 
of  trustees  of  an  express  trust,  S86b 
to  show  loan,  844. 
primariness  of,  iK8,  806. 
endorsf-d  on  order  for  payment  by  third  person, 

830a. 
of  payee  In  action  for  money  paid,  860. 
order  for  payment  of  money,  when  prima/aeie, 

878. 
in  action  for  money  received,  of  the  money  by 

defendant,  875. 
— of  money  by  agent,  878. 
of  foreign  money,  877. 
oral  evidence  to  explain  or  vary,  879,  989, 663, 

807. 
for  price  of  goods,  888. 
to  show  delivery,  815, 684. 
acts  of  ownership  by  buyer  to  show,  819. 
indorsed  upon  instrument  sued  on,  447. 
carrier'a  receipt,  S88. 
by  carrier,  how  proved,  664,  666,  etc 
explanation  by  cariier^s,  567. 
as  evidence  of  title,  688. 
on  delivery  of  check  to  show  payment,  806. 
"as  a  oomprosdiw,"  or  "without  recourse.** 

807.        • 
in  full,  806. 

to  show  application  of  payment  by  debtor.  811. 
RECEIVER,  resolution  of  corporation  in  favor 

of,  48. 
actions  by  and  agsinst,  881. 
allegation  of  afr^iintment,  and  ri^  of  actiottf 

{>roof  of  appointmant  of,  881. 
eave  to  sue,  8S8. 

transactions  of  defendant  in  actiona  by,  888; 

when  not  liable  personally,  888. 

action  on  assessments  of  insurance  notes,  456. 
RESCISSION  of  contract,  parol  to  show,  895. 

—agreement  for,  on  breacn  of  warranty,  846. 

—for  fraud,  diligence  in,  788. 

— cancellatlou  of  instrument,  406. 

of  sale  on  broach  of  warranty,  841. 

inadmlinsiblennder  allegation  of  fraud,  787. 
RECITALS  in  letters  of  administration,  57. 

in  award,  469. 

in  application  for  inaamnea,  479. 

estoppel  by.  518. 

in  sheriiTs  aeed,  708* 

in  tax  deed,  708. 

in  deed  as  evidence,  718. 

in  patents,  760. 

in  municipal  ordinance,  770. 
RECOGNIZANCES,  actions  on,  784. 
RECORD,  what  is  court  of,  541. 
RECORDING  ACTS,  who  is  lOna  Jldt   pur- 

chaser,  716. 
RECORDING  deed  when  noticed,  717. 
RECORDS  admissible  as  hearsav  of  pedigree,  90. 

copy  of  public,  authenticated  by  oliicer,  bJ  n« 

copies  or  corporate.  60. 

copy  of  reconi  of  aeaied  instniment  of  corpora- 
tion, 85. 

eraaares  in  antiiea  in  corporate,  40. 

family,  08. 

—copy  of,  96. 

"family  record"  in  Bible,  antbsnticatlon  of 
90  n. 

identity  of  person  named  In,  101. 

imperfect,  in  actions  on  judgment,  586. 

in  bankruptcy,  9. 

Judicial  notice  of  usage  of  church  tokeq>a, 
89  n. 

of  filing  of  certificate  of  incorporation,  8ft. 

of  acta  of  directors,  41. 

—of  corporation,  three  classes  of,  46. 

of  election  of  corporate  officers,  770. 

of  action  of  corporation,  46. 

of  corporate  proceedings,  primariness  of,  48. 

of  corporation,  authentication  or,  49  n. 

of  private  corporation,  lacking  official  signatnN^ 
60. 

rough  corporate  minutes,  60. 

of  probate  proceedings,  58. 

of  ancient  instrument,  as  hearsay  of  family  Iiia* 
tory,94. 
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BBCOKDS— Cbn/lniMd. 
of  Jadgment  of  nataralization,  108. 
of  probate  of  will,  aa  proof  of  will,  100. 
of  judsment  againat  executor  or  adminiatrator, 

of  appointmont  of  public  officer,  when  conclu- 
aive,  801. 

of  order  or  decree  appointtng  receiyer,  28S. 

of  United  States  courta,  549,  650. 

of  former  adjudication,  primarineas  of,  881. 

—oral  evidence  to  explain,  888. 

of  deed,  698. 

of  highway,  774. 

of  recogniaancea,  784. 

of  supervieorB,  770. 

of  marriage,  atatutonr  proTiaion  for,  80. 

parol  to  enow  ofllclal  character,  notwithatand- 
fnR,  106. 

—to  vary  corporate,  51. 

pecnliaritj  in  competency  of  atatntorj,  47  n. 

prlmarineoe  of  evidence  of  keeper  of,  89. 

to  prove  Judflrment  of  divorce,  101. 
BECOUPMENT  in  action  on  sale,  885. 

by  counterclaim,  BS&. 
BBCOVERY,  former,  aa  merging  caoae  of  action, 

827. 
REDEMPTION,  certificate  of,  708. 

of  real  property," 7858. 
RE-BNTkY  on  leaaed  premlsea,  588. 
REFEREE,  report  of,  not  former  adjudication, 

831. 
REFOHMATION,  action*  for.  788. 

grounds  of  impeachment,  788. 

of  mictake,  when  neceaaary,  in  action  on  con- 
tract, 485. 

of  fCAled  instrament,  anlt  on.  6^8. 
REFRBSUINQ  memory  aa  to  handwriting,  805. 

nae  of  memoranda  by  witnetta,  880. 
REFUSAL,  diapenaing  with  tender,  816. 

to  receive,  886, 887. 

of  aeller  to  deliver,  888. 

to  perform  in  anticipation  of  the  time,  884. 

to  produce  evidence,  478. 

to  produce  booka  and  papera,  788. 

of  bailee  to  deliver,  657. 

aa  evidence  of  converaion,  687. 

to  perform  connect  between  vendor  and  par- 
chaser,  728. 
REGISTER  of  ahareholdcra,  aa  atatutory  record, 
46. 

proof  of  death,  by  hoapital,  78. 

of  b  I  rial,  aa  to  time  of  death,  78. 

of  marriage,  kept  pnrauant  to  atatnte,  80. 

of  birthe,  entry  in,  by  phyalcian,  aa  to  time  of 
birth,  87. 

tranacript  of  pariah,  aa  proof  of  family  hiatory, 
08. 

of  facta  of  ftmUr  hiatory  authorized  by  law,  07. 

—not  autborizea  by  law,  08. 

primarliieaa  of,  aa  to  facta  of  family  hiatory,  00. 

authorized  by  alater  atate  or  foreien  nation,  07. 

when  compliance  with  formaliuea  preaumed, 
08. 

of  facta  of  family  hiatory,  impeachment  of,  00. 

of  baptiam,  nuoriage,  etc.,  identity  of  peraon, 
101. 

of  birth  and  baptiam  aa  proof  of  birth,  86. 

of  hotel,  aa  to  intent  of  reaidence,  106. 

of  deaths,  601. 

of  vesael,  487, 406. 

— aa  evidence  of  title,  684. 

ofdeed.608,717. 

of  weather,  409. 
REGISTRATION  of  trade  mark,  751, 760. 
REGULARITY,  presumption  of,  in  proceedinga 
of  executors  and  administrators,  55. 

of  isane  of  municipal,  etc.,  bonds,  458. 

in  proceedings  affecting  title  to  land,  700-704. 

of  diachaige  in  bankruptcy,  610. 

—in  insolvency,  880. 
REISSUE  of  patent,  758. 

RULATION  tu  testator,  to  show  nndue  influence, 
180. 

of  testator  to  claimant  aa  evidence  of  intent, 
148. 

of  indorsement  back,  to  agreement,  440. 


RBLATION-Cbii/iiitMf. 

of  deed  back,  604. 
RELATIONSHIP  proved  by  hearsay  aa  to  facta 
of  pedigree,  PI. 
to  render  decIanUiona  of  deooaaed  competent  as 

hearsay,  91. 
proved  bv  general  reputation,  01 
namee  or,  fn  will,  187. 
RELEASE,  mode  of  proof  and  eilect,  817. 
oral  evidence  aa  to,  818. 
impeachment  of ,  818. 
by  aaaignor  before  transfer,  14. 
aareatoring  competency  of  Intereated  witneaa, 

68. 
not  removing  disqualification  of  party  to  teatify, 

68n.,  64. 
of  interest  b^  partner,  when  not  removing  dia- 

qualifleatiou  aa  witneaa,  64  n, 
of  intereat  in  eatate  upon  receiving  advanco- 

ment,  156. 
of  aecuritiea  by  will  aa  proof  of  advancement, 

156. 
bv  husband,  when  barto  wife,  176. 
of  trust,  when  parol  to  ahow,  incompetent,  884. 
before  maturity  to  bar  action  on  bill  or  note, 

257. 
of  precedent  debt  under  allegation  of  money 
paid  under  fraud,  278  n. 
RELIANCE  on  representation  proved  by  testi- 
mony of_party,  680. 
RELIGIOUS  BELIEF  of  teatator  to  ahow  intent 

aa  to  charluble  g^t,  142. 
REM.  proceedinga  in,  781 
RENEWAL  of  negotiable  paper.  447. 

of  patent,  758. 
RENT,  proflta  in  lien  of,  no  proof  of  partnerahip, 
818  n. 
Indebtedness  for,  how  proved,  851,  etc 
rate  of,  how  proved,  854. 
action  on  lease,  688,  etc. 
reserved  in  lease,  amount  how  proved,  687. 
demand  of,  in  actions  on  lease,  580. 
apportionment  of,  in  actlona  on  Icaae,  588. 
pa]rment  of,  in  actions  on  lease,  633. 
ejectment  for  non-payment,  706. 
preaumpUon  from  payment  of  inatallment  of, 
800. 
REPAIRS  covenanta  for  in  leaa^  588. 
REPLBVIN,  actions  of,  688,  etc. 

aa  bar  to  action  for  price  of  goods,  836. 
REPLY  to  counter-claim,  885. 
REPORT,  annual,  of  corporation,  aa  statutory 
record,  46. 
of  officer  to  corporation,  61. 
merely  received  and  "accepted,**  for  whatad- 
rowible,  61. 
REPRESENTATIONS  of  testator  aa  to  Ua  wOl, 
181. 
of  partnerahijp  by  partners,  800. 
of  agent  for  benefit  of  principal,  880. 
to  show  warranty  on  written  aale,  841 
in  insurance,  488,  etc. 
provable  under  allegation  of  mistake,  4S8l 
aa  an  estoppel  from  proving  usury,  708. 
REPUTATION  to  prove  marriage,  164, 17& 
of  marriage,  when  8ufllc{cnt,81. 
—and  cohabitation,  81  n.,  88, 85  n. 
—effect  of  concealment  to  prevent,  88. 
—originating  after  cessation  of  cohabitation, 

—with  meretricious  cohabitation,  81 

of  deatb.  before  expiration  of  presumptive  time, 

to  auetain  second  marriage,  83. 
'   of  marriage,  facta  negativing  presumption  fkom, 

84. 
of  alienage  or  illegitimacy  to  suataln  escheat, 

86. 
facta  of  family  history  by  geniral.  04. 
beyond  family  aa  hearasy  of  family  hiatory, 

05. 
competency  of  Judgment,  decree  or  verdict,  aa 

to  fact  that  might  be  determined  by  geueral, 

101,  887  n. 
as  to  ownership  to  show  title,  t^  n. 
of  separation  of  wife,  with  un  allowance.  In 

tton  for  neceaaariea,  170. 
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EEPUT  ATION—  Coniinutd. 

official  cuaracter  bv  proof  of  eeneni,  201  n. 

80  to  reBidence  of  indorser,  4&2. 

for  negligence,  686. 

80  to  solvency,  617. 

of  dangeroatf  animals,  645. 

dteiingnished  from  character,  674^ 

aa  evidence  of  knowledge,  778, 779. 

of  intemperance,  TTB. 

as  to  mental  capacity  of  teatator,  119. 
BEQUBST  of  p«ymeni  for  money  to  oiie*8  nse, 
849. 

to  sustain  action  for  money  paid,  850. 

not  contradicting  legal  effect  of  writins.  251. 

not  presumed  from  mere  payment  of  debt  of 
another,  852. 

to  pay  what  defendant  ought  rather  to  have 
paid,  258. 

of  principal,  for  surety,  266. 

to  pay  demand  not  le^ly  due.  266. 

as  ground  of  action  for  price  or  goods,  286. 

to  render  services,  856. 

in  actions  for  negligence,  501. 

to  abate  nntsance,  648. 
BESEMBLANCE  of  trade  mark,  751.    (And  §te 

LiKENXss  Hamdwbxtino,  etc.) 
BES  OESTiB,  404. 

admissions  and  declarations  of  assignor,  2, 11. 

—of  act  of  officers  and  agents,  44. 

— of  party  to  show  usury,  795. 

—as  narrative  of  past  act,  45. 

—of  decedent,  60. 

—and  conduct  of  testator  at  execution  of  will, 
112. 

—as  to  acts  of  others,  128. 

— to  show  revocation  of  will,  184. 

—as  to  title,  159. 

—of  donor  as  to  advancement,  154. 

— of  ancestor  in  favor  of  his  title,  158. 

—as  to  title.  7:27. 

-^made  during  proffress  of  invention,  757. 

—of  husband  or  wire,  166. 

—of  wife  In  course  of  her  service,  177. 

—of  wife  as  to  can^s  of  separadon,  179. 

at  time  of  execution  and  attestation  of  will, 
129  n. 

directions  given  by  physician  of  testator,  on 
question  of  undue  influence,  121  n.    * 

at  time  of  transfer  of  property  to  show  intent 
as  to  an  advancement,  151. 

repute,  cohabitation  and  declarations,  of  mar- 
riage, 88. 

marriage  certificate,  80, 99. 

— of  parties  jointly  liable,  187  n. 

—of  subordinate,  199. 

—of  Joint  possessor,  189. 

—of  conspirators,  191. 

—of  partners,  206. 

—of  partner  as  to  scope  of  business,  214. 

—of  drawer  of  check  as  to  its  l>eing  for  a  pay- 
ment or  loan,  245  n. 

—as  to  suretyship,  855. 

—of  payee,  259. 

—of  person  paying  money,  as  to  fund  from 
wnich  made,  804. 

—of  depositor  or  payer.  275. 

— of  depositor  at  time  of  deposit,  278. 

—to  show  intent  as  to  passing  title,  818. 

—of  employee  of  seller  to  remedy  defects,  848. 

—and  entries  of  payment  as  part  of,  799. 

—conduct  and  acts  of  buyer  on  receipt  of  goods, 
819. 

in  tracing  source  of  married  woman^s  title,  170. 

entries  to  show  credit  to  wife,  182. 

entries  in  check-book,  241. 

entries  of  payments  in  accounts  as,  246. 

fraud  in  obtaining  credit,  246. 

information  and  advice  upon  which  agent  acted, 
858. 

letters  of  agent  to  sub-agent,  253. 

lef^ers  of  agent  and  entries  in  accounts,  265. 

conversation  on  payment,  to  show  its  applica- 
tion, 266. 

—to  show  receipt  of  money,  269. 

to  show  necessity  of  exercise  of  discretion  by 
agent,  281. 


BES  GESTiE— Cbnfint/Af. 

receipt  of  payment,  799. 

letter  accompanying  receipt,  807. 

of  payment  to  agent  to  show  good  faith,  288. 

books  as,  to  show  to  whom  credit  was  given* 
802. 

memoranda  as  part  of,  8, 826. 

of  employment,  360,  375. 

of  hiring  servant,  508. 

discharge  of  a  servant,  884. 

as  to  n^;otiable  paper,  417. 

of  the  making  or  negotiable  paper,  4*^ 

and  delivery  of  negotiable  paper,  404. 

of  the  indorsement  of  negotiable  paper,  418. 

of  demand  of  n^otiable  paper,  424. 

of  demand  and  refusal,  557. 

contemporaneous  agreements,  412. 

as  to  statement  of  account,  461. 

in  case  of  guaranty,  474. 

in  case  of  insurance,  4B2, 

of  an  accident,  588. 

of  injury.  697. 

in  case  of  personal  suffering,  608, 600. 

of  medical  examination,  60l! 

of  loss  of  thing  balled,  557,  561. 

of  delay  and  loss  by  carrier,  669,  etc. 

the  continuing  fact  of  possession,  711. 

calling  for  liquor,  774. 

in  actions  for  assault,  648. 
BESIDENCE,  how  proved,  107. 

when  proved  by  heantay  as  pedigree.  91. 

how  proved  on  question  of  national  character. 
108. 

in  question  of  domicile,  103. 

long  continued  as  proof  of  domicile,  104. 

in  new  locality  necessary  to  change  domicile, 
105. 

at  college,  when  does  not  changer  domicile,  106. 

paj'mentof  taxes  as  showing  intent,  108. 

abi*ence  from,  to  raise  presumption  of  death,  76. 

of  Judgment  debtor,  736. 
BBSIGNATiON  of  corporate  office,  769. 
BES  INTER  ALIOS  ACTA,  854. 

in  respect  to  services,  860. 
BESPONDEAT  SUPERIOR,  5D2L 
RETAINER,  how  proved.  877. 

by  partner,  548. 
RETURN  in  action  by  public  officer,  197. 

as  evidence  against  officer,  199. 

of  article,  in  breach  of  wnrranty,  848. 

of  process  how  proved,  606. 

of  execution  as  evidence,  ^4. 

—in  action  by  Judgment  creditor,  736. 
REVERSAL  of  judgment  in  actions  on,  589. 

(And  Mi  FORMBR  Aj>JUDICATION.) 

REVERSIONER,    presumption  of  death  from 

absence,  in  life  estates,  75. 
REVOCATION  of  will,  modes  of,  128. 

— disappeai^ce  as  evidence  of,  184. 

—declarations  of  testator  to  show,  184. 

—by  subsequent  will,  125. 

—constructive,  125. 

of  agency,  833. 

of  promise  to  third  person  to  pay  plaintiff,  886. 
REwABDS,  action  for,  888. 
RIGHT  TO  CONVEY,  actions  on  covenants  of, 

520. 
BISK,  insured  against,  488,  etc. 
"  ROOTS  "  what  are,  485. 
BOKBEBY  by  servant,  578. 
BOUTE  of  carrier.  567. 

BULB  OF  COURT  as  to  value  of  life  estates,  724. 
BUMOB  of  existence  of  partnership,  210. 
SAILOR,  presumption  of  death  by  absence  of,  74, 

domicile  of,  105, 106. 
SALE,  by  officer  not  In  course  of  business,  85. 

bill  of  parcels  showing  joint,  188  n. 

in  action  for  money  received,  276. 

of  personal  property,  actions  arising  on,  284. 

license  tx>  sell,  287. 

ordinary  sa<e  by  delivery,  287. 

express  Agreement,  287. 

—made  by  letter  or  telegram,  889. 

memorandum  under  statute  of  frauds,  298; 

explaining  writing  by  parol,  S94. 

proof  of  usage,  29i9. 
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real  party  in  interett,  808. 

pQicDMe  by  defendann  agent,  SOS. 

oefandaDt  liable  as  andiiictosed  principal,  flOO. 

parol  to  show  andlsclosed  principal,  801. 

defendant  liable  though  acting  as  agent,  801. 

assumption  of  order  given  by  thirdperson,  802. 

to  whom  credit  was  given,  8^. 

identifying  the  thing  agreed  for,  808. 

quality  ana  descripiTon,  80i. 

^withaUfaolhs'^m 

varieties  or  grades  Included  in  geaerio  term, 
804. 

parol  to  show  quantity,  804. 

parol  to  show  meaning  of  "  barrels,"  804. 

meaning  of  "  mors  or  less  **  806. 

price  amed,  80S. 

value  or  goods  sold,  808. 

market  value,  807. 

prices  current  809. 

opinions  of  witnesses  as  to  quality  and  value, 
810. 

time  for  performance  or  payment,  818^ 

question  as  to.  being  entire,  818. 

conditions  and  warranties,  818. 

of  goods,  options  in,  818. 

suMequent  modiflcauonaia  ooatracta  of,  814. 

delivery  or  offer,  814. 

delivery  through  carrier,  81B. 

tender  of  goods,  816. 

paying  for  packing  and  freight,  816. 

passing  of  title,  816. 817. 

delivery  to  satisfy  the  statute  of  frauds,  818. 

part  payment  to  satisfy  statute  of  frauds,  819. 

rales  admitting  documents  otherwise  incompe- 
tent, 810. 

contemporaneous  memoranda,  810. 

memoranda  refreshing  memory,  880. 

•—made  by  a  third  person  in  the  usual  course  of 
business,  888. 

— sa  part  of  ret  guUUt  886. 

shop  books  ana  other  accounts  of  a  party  in 
his  own  favor,  888. 

— of  defendant,  886. 

when  using  part  of  an  account  admits  test,  886. 

admissions  and  promises  to  pay,  886. 

at  auction.  887,  ft84. 
through  a  broker,  888, 889. 

when  demand  necessary  before  suit,  880. 

interest,  when  allowed,  880. 

non-payment  when  to  be  alleged  and  proved, 

denial  of  contract  888. 

aet-oir  against  plalntilTs  scent,  888. 

denisl  of  agency  binding  ^fendant,  888. 

Slamtlff  an  agent  for  deienrtsnt,  888. 
efendant  not  the  buyer,  but  agent  for  another, 

81M. 

rescission  of,  384. 

recoupment,  386. 

defects  in  title,  qnaatltv  or  quality,  886. 

deceit  as  defense  In  action  on,  886. 

Inconsistent  remedies,  886. 

action  against  buyer,  for  not  accepting,  886. 

readiness  to  perform.  887. 

action  against  seller  for  non-delivery,  887. 

orders  and  acceptance  in  action  for  non*deUvery , 
887. 

readiness  of  buyer  to  Dcrform.  888. 

object  of  buying  as  affecting  damages,  888. 

defendant  only  an  agent,  889. 

intermediate  destruction  of  thing  sold  to,  ex- 
cuse deliver}',  889. 

actions  and  defenses  arising  on  breach  of  war- 
ranty, 889. 

pleading  warranty,  889. 

warranty  of  thingB  in  action,  840i. 

warranty  of  title,  840. 

eocpress  warranty  on  sale  of  goods,  840. 

agent*s  authority  to  warrant  341. 

implied  warranty  on,  executed,  843. 

implied  warranty  on,  partly  or  wholly  execu- 
tory. 848. 

by  sample,  848.' 

preaomption  of  knowledge  aa  to  articles  and 
quality,  844. 


SALE-ClmfiiUMd. 
parol  evidence  of  warranty  on  written,  844. 
parol  to  explain  warranty,  845. 
variances  in  the  contract  and  breach,  845. 
breach  of  warranty,  846. 
opinions  of  witness  aa  to  quality  of  article,  8^. 
admissions  and  declarations  of  seller,  to  show 

warranty,  848. 
omission  to  return  the  article,  on  breach  ol 

warranty.  848). 
damages  for  breach  of  warranty,  848.  / 

disproof  of  implied  wananty,  S40. 
buyer^s  knowledge  of  defect,  849. 
seller*s  good  faith,  848. 
former  adjudication   in  action  for  breach  of 

wananty,  860. 
contemporaneous    agreement   for   abatement 

from  price,  note,  412. 
of  negotiable  paper  by  indorsement  without 

UAility,  414^ 
action  for  process  on  execution  sales,  606. 
void  as  against  seUer,  ^S^. 
of  lands  on  execution,  708. 
of  lands  on  surrogate's  order,  708. 
of  land  for  taxes,  706. 
of  book,  evidence  of  publication,  786. 
of  liquor  contrary  to  law,  774. 
—proved  under  Civil  Damage  Law,  778. 
SAMPLB,  sale  by,  848. 
SANITY  of  testator,  114. 
aATISFACTION  of  debt  by  bequest  to  creditor. 
148. 
of  legacy  to  child  by  gift  during  life,  148. 
of  judgment  in  actions  on,  639. 
SATISFACTION  PI£Ci&,  evidence  of  psjment, 

589. 
SCIENTER  in  action  on  breach  of  wairantv,  839, 
846. 
in  action  for  deceit,  618. 
proved  by  other  frauds.  686. 
proved  by  repetition,  772. 
proved  by  other  offences,  775. 
SCRIVENER,  mistake  of,  in  omitting  disposition 
of  property  in  will,  113. 
testimonv  of,  to  mistake  In   Insertion  of  provi- 
sion in  will,  185  n. 
mistake  of,  in  writing  name  in  win,  189. 
SCHEDULES  of  assigned  property,  6. 
in  bankruptcy,  as  admission  of  debt,  la 
—to  show  true  owner  of  claim,  786. 
SCOPE  OF  BUSINESS,  torts  by  partner,  with- 
in, 817.    {And  SM  A«mT.) 
SCROLL,  as  a  seal,  48& 
SEAL,  how  proved,  606. 
presumption  and  proof  of  afflidng,  808. 
when  assignment  need  not  bo  under,  8. 
common,  when  evidence  of  user,  87. 
presumption  as  to  corporate,  85. 
presumption  of  authority  to  affix,  how  rebnt- 

ted,  86. 
of  municipal  corporation,  judicially  noticed* 

85. 
of  coiporation,  how  proved,  85. 
affixing  corporate,  when  void,  85. 
corporate,  prima  jaoUy  that  deed  is  that  of  cor- 

poratlon,  86. 
of  corporation,  as  proof  of  delivery  of  deed, 

86. 
affixed  by  printer  of  corporate  bonds,  86  fk 
authority  of  agent,  without  41. 
of  surrogate  iffllxed  pending  trial,  56  n. 
contract  of  public  officer  under  private,  I9B. 
authority  for  partnership  business  done  witl^ 

out  814. 
power  of  partner  to  bind  Arm  by,  816. 
rejected  as  surplusage,  816. 
on  notary's  certificate,  428. 
as  evidence  of  consideration,  615. 
imports  consideration  in  guaianty,  49S. 
—in  release,  817. 
on  lost  instrument  610. 
of  jndCTient  of  sister  state,  641 
SEALEu  instrument  admlasible  without 
tion  of  seal,  891. 
instrument  admitting  account  stated,  460. 
instruments,  actiona  on,  601,  etc 
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SBAMAN jpaitidpatioB  in  pffoftto  in  Utn  of 
ge«,  sis  n. 

domicil  of,  100. 
BBARCH  for  relativet  of  abwntee,  76. 

for  lost  will,  what  neceasarj,  1JI7. 

for  lo0t  iiwtrument,  610. 
SEAWORTHINESS,  496. 
SECTION  of  eututis  and  prorlao,  771. 
8JSGUBXT7   not  to  paaa  by  will  under   **  mo- 
neys," 144. 

purchased  by  parent  in  name  of  child,  IBS. 

taken  by  parent  for  funds  famished  to  son,  168. 

an  advancement  by  provision  in  will,  165  n. 

release  of.  by  will  as  an  advancement,  166. 

miQciue  of,  to  married  woman,  180. 

anrrendered  by  mistake,  948  n. 

proof  of  worthlessnesa.  S48  n. 

promise  to  give,  void  by  Statute  of  Franda, 
846. 

•fliBct  of  holding  collateral  upon  lender's  rem- 
edy, 846. 

parol  to  show  a  transfer  was  given  for,  886. 

payment  by  transfer  of,  804,  806,  806,  800. 

possession  of,  by  debtor  to  show  payment,  800. 

void,  to  rebut  accord  and  satisfaction,  614. 

delivery  or    tender  of,  in  composition  with 
creditors,  816. 
SEDUCTION,  actions  for,  681,  etc 

loss  of  service,  682. 

good  faith,  688. 

character,  688. 
SEIZIN,  ancestor's,  when  necessary,  156. 

actions  on  covenants  of,  680. 
SERVANTS  of  corporation,  authority  of,  41. 

by-laws,  when  competent  agnoinst,  ^  n. 

exemption  of  proceeds  of  nusband's  labor  as 
wife's.  168. 

partlcipaiion  in  profits  by,  811  n.,  818  n. 

notice  to,  of  dlsbolution  of  partnership,  884. 

of  carrier,  delivery  of  goods,  315. 

authority  of,  to  sell,  not  to  warrant,  841. 

authority  of  innkeeper's,  660. 

character  of,  inferred  from  appearance,  680. 

negligent  person,  a,  501. 

who  b,  in  uctions  for  n<^Igence,  608. 

employment  of  unfit,  608. 

Intemperance,  how  proved,  779. 

knowledge  of,  evidence  against  master,  778. 

actions  for  assault  by,  646. 

in  honse  of  prostitntlon  as  witness,  747. 
SERVICES  of  wife,  admission  as  to  husband's 
consent,  176, 177. 

actions  for  compensation,  9B7. 

of  process  to  sustain  Judgment,  646. 

—to  show  commencement  of  action,  888. 

loss  of  by  seduction,  688.  ' 

SET-OFF,  mistake  as  to,  869. 

against  plaintiff's  agent,  888. 

agreement  to  set-off  agai^t  note,  418. 

distinguished  from  omission  from  account,  468. 

under  general  allegation  of  payment,  799. 

when  not  barred  by  former  adJudicaUon,  884. 

counter-claim  as  to,  885. 
SEITLEMENT,  voluntary,  of  insolvent  debtor, 

788. 
SEVERAL  LIABILITT  on  commeiclal  paper, 
890. 

on  eontraets  or  for  tort,  186. 
SEXUAL  INTERCOURSE,  how  proved,  74^-748. 
SHERIFF,  return  of,  197,  800,  800  n, 

receipt  of,  in  action  for  money  paid,  801  ft. 

action  against  for  advertising,  876. 

actions  by  and  against,  606. 

action  against  receiptor  of,  606. 

action  for  conversion,  606. 

action  of,  for  trespass,  606. 

iustifying  levy,  681. 

deed,  etc.,  of,  702. 

presumption  of  deputy's  aothority,  708. 

payment  to,  808. 

delivery  of  process  to,  as  commencement  of  ac- 
tion, m 
SHIP,  payment  of  Insniance  of,  to  prove  death, 
74. 

admissions  and  dedanitioas  of  ptrt  owner  of, 
190n. 


SHIP— Cbn/iiMMi. 

ownership  of.  487, 496. 

evidence  for  forfeiture  of,  784. 
SHIPHBNT  of  goods,  how  proved,  408. 
SHIP'S  HUSBAND,  acting  n,  prima  faeU  of  ap^ 

pointment,  856  ft. 

SHIP^  BBQI8TER  as  evidence  of  title,  684. 

"  SHIPYARD,"  what  Is,  484. 

SHOP  BOOKS,  party  competent  to  identify,  69  ft. 

to  show  to  whom  credit  was  given,  808. 

entiyin,  when  prima  /aeU  of  price  and  valoe, 

of  a  party  offered  in  hli  own  favor,  888. 

of  defendant,  886. 

of  mechanics,  tradesmen  and  physicians,  878. 

of  newspaper  printer,  876. 
SHORT-HAND,  interpretation  of  will  written  In, 

188. 
SIGNAL  SERVICE,  registiy,  499. 
SIONATURB,  rules  as  to  proof  of,  891,  etc. 

effect  of  words  of  agency  attached  to,  87. 

of  ofiicer  to  corporate  mlnuiee,  49. 

corporate  minutes,  lacking  official,  50. 

of  ofiicer  certifying  marriajge  certificate,  96  ft. 

of  snbocribing  witness  to  a  will,  118. 

of  wife  for  husband,  175. 

of  contract  by  partner,  self  *'  A  Co.,"  816. 

parol,  to  charge  firm  on  individual,  816. 

for  incidental  Durpose,  not  primary,  of  loan,  84S. 

as  evidence  or  suretyship,  S64. 

of  drawer  proved  by  acceptance,  480. 

drawee's  knowledge  of  drawer's  payee's  and  hh 
dorser's,  870. 

to  memoranda  made  in  usual  course,  828. 

of  account  suted,  not  condualve,  468. 

of  policy,  477. 

misplaced,  604. 

bv  parties  not  named,  607. 

of  record,  687. 
SIGNBOARDS,  774, 777. 

evidence  of  ownership,  601. 
SILENCE,  as  election  to  accept  devise,  187. 

of  wife,  caused  by  husband's  Infiaence,  166. 

of  wife,  when  not  an  estoppel.  167. 

of  husband  to  show  title  in  wife,  169. 

of  those  in  joint  business  to  show  authority  for 
statements  of  one.  1J4). 

as  ratification  of  act  of  one  partner,  817. 

as  admission  of  payment  by  check,  859. 

as  assent  to  condiUons  on  which  money  Is  de* 
livered,  878. 

as  ratification  of  agent's  act,  899. 

when  not  to  imply  warranty,  848. 

an  admission  of  correctness,  401. 

not  necessarily  assent,  477. 

not  necessarily  a  waiver,  490. 

may  amount  to  waiver,  610. 
SISTER  STATES,  actions  on  Judgments  of,  611. 
"  SKI.N8,"  what  are,  485. 
SLANDER,  actions  for,  669,  ete. 

of  title,  668. 
SLIP,  insurance  slip,  47S. 
SOLDIER,  domicile  of,  106, 106. 
SOLVENCY,  mode  of  proof.  616,  etc 

of  corporation,  accounts  and  -  business  entries 
in  issue  as  to,  68. 

or  wealth  of  debtor,  as  to  payment,  810. 
SOUNDNESS  OF  MIND.    (^  iNSAifrrT.) 
SPECIAL  contract,  when  must  be  proved  in  ac 
tion  for  scn'iccs,  861. 

damages,  alleging  and  admitting,  649, 669. 
SPECIALTIES,  actions  on,  604.  etc. 
SPECIFICATIONS  for  patents,  767. 
SPECIFIC  PERFORMANCE  of    oral  contract 
partiy  performed,  730. 

contract  to  sustain  action  for,  789. 

suppression  of  evidence  in  action  for,  789. 

plaintiff's  title  and  performance  in  action  for, 

SPOLIATION  of  subseguenl  will  by  party  c]ali» 

ing  under  earlier.  185. 
STATE,  titie  of,  to  lands,  698. 

of  the  art  in  patent  case,  760, 766. 
STATE  GRANT,  706. 
STATUTE,  evidence  of,  77TX 

Mthenticity  and  validity  of,  tL 
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8T  ATUTE^  OonHmud, 
of  Bitter  State,  how  proved,  28. 
former  adjiidicatfon  on  construction  of,  Bfi, 
authority  to  maintain  nnlsance,  644. 
Btatntory  conditions  of  contract,  506. 
violation  of,  as  evidence  of  ni«iigence,  868. 
wills  compared  to,  as  to  admusion  of  parol  to 

explain,  131  n. 
STATUTE  ACTION,  cojsency  of  proof,  775. 
STATUTE  OF  FRAUDS,  nnsealed  contracts  of 

corporations  under,  St. 
tmst  manifested  and  proved  by  writing,  888. 
J    promise  to  give  security  for  loan  void  By,  S»46. 
promise  to  indomnify  not  within,  855. 
parol  to  show  real  party  to  contract,  274  n. 
real  party  in  interest,  when  to  recover,  notwith- 
standing. 296. 
requisite  memorandum  of  sale  under,  298. 
not  applicable  to  agreements  for  prodnction  or 

manufacture,  W'i  n. 
not  9ati«fled  by  oral  evidence,  295. 
nndiscloKt'd  principal  In  contract  required  to  be 

in  writing  by,  fol.  ^ 

contract  void  under,  good  as  proposition  of 

price,  305. 
modifleation  of  contract  within,  814. 
delivery  to  satisfy,  818. 
part  payment  to  satisfy,  819. 
compliance  with,  In  auction  salea.  887. 
eiTcct  of,  on  rescission  of  sale,  885. 
in  action  for  use  and  occupation,  852. 
application  in  action  forwa^^cs,  etc..  868. 
when  available  under  a  general  denial,  874. 
as  to  agreement  for  boara  and  lodging,  879. 
over  writing  guaranty  above  indorsement,  440  n. 
as  to  guaranties,  etc.,  471,  etc. 
rule  as  to  pleading,  522. 
in  cuse  of  breach  of  promise,  678. 
as  to  oral  evidence  or  transfer  of  title,  698. 
to  impeach  contract,  789. 
contract  between  vendor  and  purchaser,  726. 

(See  also  Fraui).) 
STATUTE  OP    LIMITATIONS    distinguished 

from  presumption  of  payment  from  lapse 

of  time,  812. 
pleading,  8:22. 
burden  of  proof,  822. 
new  promise  to  rebnt,  828. 
conditional  new  promise,  824. 
acknowledgment  of  det>t,  824 
as  to  payment,  267. 
part  payment,  8'M. 
indorsement  of  payments,  885. 
dcccdent^s  declarations  as  to  debt  barred  by,  155 

partner  not  agent  to  remove,  189  n. 
power  of  partner  after  dissolution  to  make  new 
contract  and  to  acknowledge  debt  barred 
by  219 
STATUTORY  TITLE,  ejectment,  700. 
STEP  PARENT  and  step  child,  services  between, 

859. 
STOCK,  strict  proof  of  incorporation,  on,  19. 
action  on  a  ^ubHcrlption  for,  as  proof  of  cor- 
porate existence,  27  n. 
owner  of,  when   estopped  from  questioning 

corporate  character,  29. 
snbscription  books  for,  as  statntorv  records,  46. 
rejecting  taUv  description  of,  in  will,  145. 
bequest  of,  (>peciflc,  147. 
husband's  collection  of  interest  or  dividends  on 

wife's,  176. 
burden  on  one  appearing  on   stock-book   as 

holder  of,  282. 
proof  in  stock-broker^ssnit  for  deficiency  on  re- 
sale, 252  n. 
■  notes  to  insurance  company,  455. 
STOCKHOLDER,  how  proved,  788. 

liability  of,  768. 
STORAGE  receipt,  658. 

action  against  sherilf  for,  607. 
STORM,  causing  loss,  600. 
STOWAGE,  actlontt  against  common  carrier,  668. 
STRANGER'S  dcclarationd  in  re*  gesUB,  589. 
STYLE  of  writing,  8' 7. 
SUBMISSION  to  arbitrttion,  466, 


SUBSCRIBING  WITJNJCSC*,  mlet  as  to  proof  hj, 
891. 

proof  in  case  of,  506. 
SuBP(ENA.  disobeying,  778  fi. 
SUBSCRIPTION  of  policy.  477. 
SUCCESSION,    claiming   perpetual,  when  evfi 

dence  of  nser,  27. 
SUFFERING,  809,  678. 
SUICIDE,  circnmi*tanoes,  evidence  of,  508  n. 

presumption  against,  508. 

in  case  of  life  insnrance,  SOI. 
SUNDAY,  negotiable  paper  made  on,  409. 

impeachment  of  contract  made  on.  790., 
SUPERINTENDENT  S  certificate,  87L 
SUPERVISOR'S  ordinance,  770. 
SUPPORT,  loss  of.  602. 

Injury  to,  means  of,  780. 
SURCHARGING  and  falsifying  account  stated. 

468,  815. 
SURETY,  action  of,  against  principal  orco-anrety, 
254. 

for  drawer  of  bill,  257  n. 

receipt  of  payee  of  payment  by  surety,  961. 

to  recover  only  amount  paid  to  settle  debt,  264. 

indorsement  as  between,  414. 

fraudulent  concealment  practiced  on,  612. 

insufficiency  of,  taken  by  sheriff,  G06. 

oral  e\idence  to  show,  818. 
SUR^YSHIP,  admissions  and  declarations  of 
one  Jointly  liable,  liX). 

and  judgment  paid,  as  evidence  of  the  amoaut 
due,  262. 

and  dealing  with  principal,  445. 

and  modification  of  contract.  818. 
SiJRPLUSAGE,  unnecessary  seal  rejected  as,  816. 
SURRENDER,  to  show  symboUcal  delivery,  818. 

of  lease.  532. 

bv  bailee  555 
SURROGATE,  seal  of.  affixed  pending  trial,  56  n. 

non-compliance  of,  with  conditions  precedent  of 
his  action,  68. 

competency  of  minutes  of,  68. 

decree  of,  when  proof  of  facts  of  family  histOTj, 
100. 

original  record  of.  as  to  probate  of  will,  109. 

decree  of,  admissible  in  action  on  administiSr 
tion  bond,  514. 

sale  of  real  property,  703. 
SURVEY,  competency  of,  in  insurance,  600. 
SURVEYOR'S  notes,  609. 
SURVIVORSHlPin  common  casualty,  78. 
STAMP  on  bank  check,  458. 

of  cancellation,  408. 
SWORN  COPIES  of  Judgment,  636. 
SYMBOLICAL  DEUVffltY,  to  satisfy  statute  of 

frauds,  318. 
TACIT  assent  to  account  rendered,  461. 
••  TAKING  UP  "  negottable  paper,  4, 449. 
TAVERN  sign,  774,  777. 

TAXES,  payment  of,  to  show  intent  as  to  domi- 
cile, 106. 

Bale  of  lands  for,  708. 

collector's  book,  705. 

justification  by,  683. 

mistake  fn  pacing  neighbor's  tax,  251  n. 

contribution  among  joint  owntrs  forpaymoit 
of,  254  n. 

assent  of  owner  to  pajment  of,  by  tax  collector, 
254  n. 

money  paid  for  taxes  to  defendant's  use,  860. 

tax  collector's  receipts  as  proof  of  payment  by 
administrator.  261  n. 
TECHNICAL  WORT)i»  in  wlU,  explanation  of ,  188. 

explanation  of  to  aid  in  identifying  property  in 
wiU,  144  n. 

in  Insurance  law,  484. 

opinions  of  witness  as  to,  767. 
TELEGRAM,  agreement  of  sale  made  by,  289. 

primariness  of  origiual  message,  290,  €04, 

part  of  connected  <H>rrespondence.  291. 
TELEGRAPH  COMPANIES,  actions  against,  004. 
TENANCY,  how  pruved.  851,  6^3. 

in  common,  in  ejectment,  714. 

in  common— in  case  of  partition.  78i. 

in  common— admissions  and  declaratlona  of  one 
co-tenant  against  another,  188. 
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TENANTS,  notice  to  one  of  two  Joint,  190l 

proof  thac  husband  Is  wife's.  168  n. 

estoppel  of,  in  actions  on  lease.  6S8. 

in  common,  in  action  for  the  oae  and  occnpa- 
tlon,  XA. 
TENDER.  nocesMty,  and  mode  of  proof,  810. 

insaflDciency  of,  an  accord  and  satisfaction,  814. 

burden  of  proof  of,  798b 

to  firm,  219. 

of  performance  of  contract  for  sale  of  goods,  814. 

of  goods,  proof  of,  816. 

r  f  payment  by  negotiable  paper,  832. 

of  new  noted  in  composition  with  creditors,  816. 

by  buyer,  In  action  for  non-delivery,  838. 

of  indemnity  for  lost  paper,  880. 

of  mortgage  debt,  722. 

by  vendor  to  purchaser,  727. 
TERM  of  len>>e.  how  proved,  S27. 
TERMINATION  of  the  proceeding^maliciona 

prosecution,  664. 
TERMINUS  of  carrier's  ronte,  667. 
TERRI I ORIAL  Judgments,  541. 
TEST  papers,  for  comparison  of  hands,  896. 
TESTATOR,  formalities  of  execution  of  will,  111. 

testamentary  capacity  of,  68. 113. 
TESTIFICANDUM  clause  referring  to  seal,  892. 
TESTIMONY  of  experts.    (Set  Witmbss.) 
THEFT  by  servant,  673. 
THING,  identity  of  in  actions  for  conversion,  622. 

injured,  condition  of,  actions  for  negligence,  694. 
THOUSAND,  in  measurement,  865. 
THREATS  of  suicide,  74. 

of  husband  before  acknowledgement  by  wlf e,175. 

of  prosecution  to  show  duress,  270. 

of  1  re^pass,  680. 
TICKET,  passenger,  678. 
TIME  when  statute  takes  effect,  21. 

of  death,  burial  refi;i8ter  how  far  proof  of,  73. 

presumptions  of  time  of  death,  78.  75,  77. 

—English  rule  forflzlngdate  of  presumed  death, 
77. 

—grounds  for,  77  n. 

—American  rule  for  fixing,  77. 

—grounds  for,  78  n. 

Indirect  evidence  of  marriage,  81. 

of  birth,   marriage,  issne,  death,  proved  by 
hearsay  as  to  pedigree,  91. 

efflux  of,  as  to  execution  of  will,  128. 

of  alteration  in  will,  133, 184. 

of  declarations  of  testator  bearing  on   inten- 
tion, 160. 

of  deliveiv  of  deed,  declarations  to  show,  158. 

continuation  of   business  by    partners  after 
limited,  227. 

in  which  to  give  notice  of  repudiation  of  agenfs 
acts,  253. 

limit  of,  in  question  of  market  value,  808. 

for  performance  or  payment,  812. 

of  aellvery  to  satisfy  statute  of  frauds,  819. 

of  trespass.  686. 

actions  against  common  carrier  for  delay,  668. 

for  performance,  how  proved,  864. 

presumption  as  to  proper  hours  for  demand, 
etc.,  42:). 

of  service  of  protest,  480. 

presnnip  ion  as  to  proper  day,  430. 

10  award,  467. 

fractions  of  day,  538  n. 

of  illegal  sale  of  liquor,  775. 

of  act  of  adulter}',  745. 

in  contract  between  vendor  and  purchaser,  727, 
781. 

of  publication  of  libel,  668. 

lapse  of,  to  raise  presumption  of  notice,  meet- 


ing of  corporation,  24 
—implied  -    - 


4l. 


authority  of  offlceia  or  agents  from, 


—marriage  not  presumed,  79. 

—since  administration,  161. 

— when  presumptive  of  no  issne,  86. 

—showing  intent  of  purchase  by  parent,  152. 

—presumption  of  conveyance  by  trustee  from, 

287. 
—admission  of  payment  by  check  after,  859. 
— presuuiption  of  payment  from,  812. 
wiihout  rcflcindlng  sale,  ahows  afflmuuice,  885. 


TITLB  of  assignfle  in  bankruptcy,  i^. 

purchaser  from  assignee,  how  to  prove,  i^. 

of  assignee  for  benefit  of  creditors,  how  proved, 
10. 

of  officer,  proof  of  in  different  cases,  193, 196. 

authority  implied  in,  42. 

of  public  officer  In  action  for  emoluments,  197. 

—proof  of  legal,  194. 

of^ ancestor  and  successon,  election,  156. 

determination  of,  by  Judgment  against  heir,  160. 

and  declarations  of  ancestor,  heir,  etc.,  156. 

and  admissions  of  ancestor  as  to,  157. 

of  executora  and  administrators,  51,  55. 

exclusion  of  witness  succeeding  to,  62, 68. 

—deriving,  through  assignment,  62. 

—who  is  source  or,  64. 

proof  of  marriages,  etc.,  by  one  claiming,  by 
collateral  descent.  85. 

declarations  of  last  person  seized  as  to,  in  es- 
cheat, 86. 

proceedings  before  surrogate  for  admeasure- 
ment of  dower,  not  evidence  of,  100  n. 

presumptions  and  burden  of  proof  as  to  intes- 
tacy in  trying  heirs',  109. 

will  without  the  probate,  when  not  competent 
of,  110. 

primariness  of  foreign  will  as  to,  128. 

evidence  of  husband's,  1U8. 

—of  wife's,  180. 

improperly  obtained  by  husband  with  wife*s 
means,  171. 

transfer  by  husband  to  wife,  or  vice  vena,  173, 
174. 

making  of  note,  etc.,  to  married  woman  prima 
/acU  of.  180. 

mortgage  of  one  partner,  when  constructive 
notice  of  firm's,  222  n. 

of  survivor  to  partnership  property,  225. 

of  partnerahip  to  real  property,  2-.i8. 

of  receiver  in  actions  by  and  against  him,  281. 

of  trustee,  admissions  of  cesmi  que  trust  not 
to  defeat,  236. 

of  pUintlff  to  the  fund,  in  action  for  money 
received,  274. 

—to  goods.  In  action  for  price.  286. 

passing  of,  on  sale  or  soods,  816. 

—when  not  postponed  by  seller's  acts,  817. 

defects  in.  as  defense  in  action  on  sale,  885. 

to  negotiable  paper,  how  proved,  408,  418. 

—how  impeached.  448. 

to  bank  check,  468. 

to  municipal  or  coupon  bonds,  451. 

to  property  insured,  487. 

warranty  of,  to  negotiable  paper,  840. 

—on  sale  of  chattels,  810. 

eviction  as-  proof  of  breach  of  warranty  of, 
847. 

presumption  of  implied  warranty  of,  849. 

actions  on  covenants  for,  619. 

of  landlord,  528. 

adverse,  in  actions  on  lease,  530. 

of  plaintiff  in  actions  aguinst  agents,  etc.,  554. 

of  plaintiff  in  actions  against  bailees,  etc,  5o4. 

of  plaintiff  employing  carrier,  572. 

to  thing  causing  injury.  680. 

to  thing  injurea  by  negligence,  594. 

to  thlnff converted,  628. 

mode  or  proving  title  to  chattels,  623. 

derived  through  wrong-doer,  628. 

to  personal  property  in  case  of  trospaas,  629. 

to  real  property  in  trespass,  634. 

of  state,  to  lands,  G92. 

shown  by  possession,  602. 

in  replevin,  688. 

authority  to  examine,  none  to  receive  money  to 
puy  iicns,  801. 

rebuttal  of  former  adjudication  by  new,  834. 

slander  of,  668. 

covenant  of,  implied  in  sale  of  realty,  727. 

to  trade  mark,  751. 

and  possession  in  cases  of  nuisance,  640.' 

by  possession  in  ejectment,  692. 

by  Judicial  or  statutory  authority  in  ejectment 
700. 

action  to  recover  pnrchaso  money  on  failorv  o( 
729. 
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TTTLB—  CbnUmttH. 
aud  perfonnaoM  ia  action  for  fpecific  perfonn- 

nuco,  741. 
under  contract  between  vendor  and  porchaser, 

TOLLH,  official  certificate  to  do  corporate  boal- 

neas  as  to,  99. 
bookd  of  corporation  to  show  demand  of,  46  n. 
—wrongful  exaction  of,  771. 
TOMBSTONES,  inacription  on,  98. 
TORTii  by  a  corporation,  87. 
^   by  officers  or  aueii  IS  of  corporation,  88. 
when  disqualification  of  witness,  68. 
married  woman^s  action  for,  181. 
admissions  and  declarations  of  parties  liable 

for,  188  n. 
by  defendant  defaulted  when  competent  In,  167. 
bV  partner,  liability  of  others  for,  817. 
allegHtions  ot,  in  action  for  money  recotved, 

273. 
—foods  sold,  S8S. 
—deceit,  614. 
TOW  BOATS,  actions  snlnst,  661. 
TRADIi:,  ezplanatioikofwords  In  will  4>ecnliar  to 

a,  188. 
knowledi?c  of  usages  by  one  engaged  in,  4Wi  486. 
usage  of  language  in,  ><07.  486. 
parol  to  chow,  as  to  liability  of  agent  for  undis- 
closed principal,  808. 
mode  of  proof  of  nsacpe  of,  887. 
understanding  as  to  quality  and  description  of 

goods  by  those  In,  808. 
dealer,  salesman  or  book-keeper  in,  opinion  of 

value  by.  810. 
TRADB  MARKS,  infringement  of,  751,  etc 
TRADITION,  as  to  boundaries,  700. 

family  traditions,  80,  etc. 
TRANSCRIPT,  of  justice's  judgment,  640. 

of  record  of  deed,  603. 
TRANSFER,  absolute  on  its  face,  for  security  or 

in  trust,  895.    {See  Assionkk.) 
TRANSLATION,  how  proved,  650. 
TRiSSPASS.    defendant  In,   when  excluded  as 

witness,  65  n. 
actions  by  vherilf,  etc.,  for,  605. 
to  perconal  property,  actions  for,  629,  etc. 
to  real  property,  684,  etc 
to  the  person.    (5m  Assault,  etc.) 
TRUST,  secret,  in  action  by  Judgihent  oieditor, 

737. 
fiduciary  relation  In  action  to  rescind,  contract, 

785. 
parol  to  rebut  resulting,  189  n. 
possession  by  parent  of  property  purchased  in 

name  of  child,  to  raise  a,  158  n. 
when  deed  to  wife  raises  resaldngv  171. 
of  hasband  for  wife,  174. 
conveyance  topartner  for  firm,  when  creates 

retuUing,  aS. 
actions  b^  Hud  against  trustees,  888. 
creation  and  proof  of  express,  888. 
demand  before  ault  and  notice  in  action  against 

trustee,  884. 
trustees*  receipts,  885,  808. 
compromises  by  trustees,  885. 
TRUSTS,  trustee's  JusiificaUon  of  dealings  with 

estate,  886. 
admissions  and  declarations  of  oetM  que  tnutt 

836. 
—of  trustee,  886. 
judgments  against  trustee,  as  an  estoppel,  887, 

SdO. 
presumption  of  conveyance  by  trustee,  897,  710. 
constructive  and  resulting.  837. 
that  money  borrowed  was  held  in,  by  lender, 

846  n. 
receipts  of  payee  proof  of  pi^yment  by  trustee, 

816  n. 
allegation  of  breach  of,  878. 
action  by  tru^itee  of  express  trust  for  money  re- 
ceived, 874. 
parol  to  show  transfer  was,  895. 
indorsement  for  purposes  of,  414. 
non-acceptance  of,  694  n. 
declarations  of,  to  show  itatnte  of  limlt«kions 

had  not  attached,  888. 


TRUSTEE,  how  proved,  780. 

of  express  trust,  4. 

executors  and  administrators  aft,  54. 

apparent  beneficiary  under  a  will  as,  146. 

declarations  of  husband  to  make  him  wife*aL 
178,  178. 

reimbursement  of  one  paying  money  on  suppo- 
sition of  being,  854  n. 

oral  evidence  to  show  any  personal  liability. 
609. 

conveyance  by,  presumed,  710. 

effect  of  recejpt  of  usury  by  co-trustee,  794. 

payment  to,  808. 

release  by  one  of  two,  817. 

release  to,  by  c«tM  qus  tnuL  617. 

liabilit/of,76e. 

title  or,  in  action  by,  for  specific  perfonnanycot 
781. 

ordinance  of  village,  770. 
ULTRA  VIRES  when  no  defense  to  one  sned  by 
corporation,  89. 

original  and  delexated  powers,  88. 

presumption  of.  validity  of  dealings  of  corpora- 
tion, 88. 
UMPIRE,  466. 
UNCHASTE  character  in  case  of  breach  of  prom- 

ise  679  * 

UNDEltSTANDINCL  as  to  modification  by  con- 
duct, 814. 

as  to  passing  of  title,  818. 

of  witness  as  to  contract,  etc.,  745, 446  n.    (And 
tee  Witness.) 
UNDUE  INFLUENCE  in  execution  of  will,  118. 

conduct  and  declarstlcms  of  testator,  115. 

rebuttal  of  circumstances  showing,  116. 

burden  of  proof,  119. 

indirect  evidence  of,  181. 

relevant  facts  as  to,  181. 

belief  ia  witchcraft,  ghoeta,  spiritoaUsm,  Ac, 
on  question  of,  lafn. 

declarations  of  testator  to  show,  188, 185. 

to  induce  destruction  of  will,  187. 

f>art  of  will  inserted  through,  185. 
n  making  advancement,  154  n. 
declarations  and  admlasions  of  one  of  several 

joint  legatees  or  devisees  to  show,  1G9. 160. 
of  husband  over  wife,  presumption  as  to,  164  n. 
to  rebut  presumption  of  intent  of  husband  to 

make  provision  for  wife,  171. 
to  show  piyment  under  duress,  871. 
in  action  to  rescind  contract,  785. 
UNFIT  servant,  employment  of   In  actions  for 

negligence,  593. 
UNITED  STATES,  courts  of  record,  560. 

actions  on  judgments  of,  648. 
UNSOUNDNESS  of  mind  of  testator,  dedaradona 

to  show,  115, 185.    {And  see  Ixsanitt.) 
USAGE,  how  proved,  486. 
to  be  proved  as  a  fact,  488. 
to  sho^r  action  of  corporate  board  or  committee, 

89. 
judicial  notice  of,  of  church  to  keep  a  record, 

89  n. 
as  furnishing  Inference  of  by-law.  40. 
of  officers  and  sgents  to  show  auuority.  41. 
of  corporate  business.  Implied  authority  from, 

48. 
to  show  authority  of  Tlce-president  to  direct 

suit  brought,  48. 
of  testator  as  to  name,  abbreviation,  or  dpher, 

188. 
to  explain  misnomer  in  will,  148. 
of  speech  of  testator,  148, 160. 
as  to  boundaries,  146  n. 
between  husband  and  wife  as  to  tacit  txantfera, 

17<>. 
to  show  measure  of  compensation  of  public  offi- 
cer, 197. 
when  incompetent  to  prove  partnership,  808. 
as  to  scope  of  iMutner&hip  business,  814. 
to  show  uartnershlp  name,  815. 
to  estop  borrower  of  money  by  an  agent,  848  ii» 
to  take  written  evidence  of  money  loaned,  843. 
not  contradicting  legal  effect  of  wriiing,2il. 
of  trade,  of  agent  to  transfer  property  to  accoont 

of  principal,  868  n^ 
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to  rebat  presamption  of  payment^  S60. 

aa  to  bank  depoeita  marked  in  paaa-book  aa 

"coin  "  or  •'currency,"  278. 
•f  lanxnage,  207. 

— ^in  wnicn  inatmmtint  waa  written,  894. 
Iwallj  tf  ecting  partiea  to  written  inatmment, 

895. 
'    fiieneral  rale  aa  to  proof  of.  896. 
of  assent  to  sell  to  nis  employer,  898. 
to  ahow  intent  aa  to  liaSUity  of  factor  for  dia- 

cloaed  foreign  principala,  808. 
of  trade,  aa  to  liaollity  of  agent  of  nndladoaed 

prittcipala,  808. 
to  abow  quality  and  deacrlption  of  gooda,  804. 
to  aell  8,810  Ibe.  for  a  ton,  d04. 
to  explain  meaning  of  "  thousand  "  in  reference 

to  ahinglea,  804. 
aa  to  meaning  of  "  more  or  leea,^*  806. 
of  giving  notea  for  gooda,  813. 
ia  proof  of  delivery,  816. 
in  taking  and  forwarding  bill  of  ladine,  816. 
aa  to expenae  of  packingand  freight,  816. 
mode  of  book-keeping,  828. 
to  explain  abbreviationa  and  aymbola  in  aecoont, 


'  aa  to  charging  intoreat  on  aalca,  881. 
when  immatorial,  884. 
to  ahow  authority  to  agent  or  broker  to  warrant, 

848. 
when  not  to  aho^  implied  warranty,  848. 
to  ahow  aale  waa  made  by  aample  and  with 

warranty.  848. 
to  supply  ambigaity  in  contract  under  etatnte  of 

f  rauda,  868.  , 

of  langnage  in  interpretation  of  contract,  864- 

admiaaible  under  denial,  874. 
to  charge  double  commiaalona,  880. 
«8  to  broker^a  aenribea,  880. 
«e  evidence  of  authority  to  algn  or  indorae,  899. 
of  foreign  atate  aa  to  negotiable  p»per,  418. 
«a  to  day  a  of  grace,  ete.,  488. 
not  competent  to  defeat  legal  grace,  410l 
in  reapect  to  protest,  486. 
«8  to  aervice  of  notice  of  protest,  488. 
in  ^ank  checka,  468,  464. 
«a  evidence  of  cashier's  authority,  466. 
to  intorpret  guaranty,  474. 
ia  case  of  insurance,  480,  etc 
to  explain  contract  of  inanrance,  486,  etc. 
not  competent  to  ahow  i^ompliance  with  con- 
tract, 488. 
4o  explain  technical  langnaee,  484. 
in  case  of  charter  party,  617. 
ta  iatorpretation  of  leaae,  686. 
to  explain  receipt,  664. 
of  bankera  aa  a  measure  of  their  duty,  656. 
as  to  carrier'a  route,  668. 
to  explain  carrier's  contract,  578. 
aa  to  carrier'a  delivery,  676. 
of  servants  of  corporation,  contrary  to  rule,  661. 
la  case  of  nuisance,  644. 
no  Jastiflcation  of  usury,  794. 
to  ahow  broker's  authority  to  receive  payment, 

601. 
as  to  payment  by  man,  808. 
D8E,  reKponsibility  for  Illegal,  of  wife's  property, 

ltl»n. 
€i  land  for  partnerahip  purposes,  889. 
■Boney  paid  to  defendant's,  849. 
actions  fnr  money  received  by  defendant  to 

plalntifr'0,  878. 
implied  warranty  of  thing  bought  for  particular, 

S48. 
and  occupation,  action  for,  861. 
— iwoovery  for,  m  action  on  leaae,  682. 
D8SB,  Insufficient  to  prove  existence  of  private 

corporation,  80. 
of  aatioaal  bank,  88. 

aa  evidence  of  d«  faeto  corporation,  83, 84. 
ftaaamptioa  of  notice  of  firat  meeting  of  cor^ 

porattoa  from,  M. 
arioeace  of  incorporation,  86, 80. 

color  of  organization  of  corporation,  87. 
[yjct  <j|  proof  of,  by  corporationa,  87. 
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mode  of  proving,  of  corporations,  87. 

when  dispensed  with  by  estoppel,  80. 

as  proof  of  date  of  incorporation,  81 . 

of  easement.  640. 
CTSURY,  pleading  and  burden  of  proof  of,  791. 

in  action  between  partners,  886. 

in  negotiable  paper,  warranty  as  to,  840i 

In  discount  at  inception  of  paper,  449,  796. 

estoppel  by  certificate,  etc.,  798. 

variance  as  to  rate  of,  798. 

oral  evidence  as  to,  798. 

intent  to  take,  798. 

covera  for,  794. 

act  of  agent  or  co-trastee,  794. 

declarationa  and  admissions  of  party  to  show, 
,  796.  ' 

in  hew  secarity  for  a  debt,  806. 

not  presumed  from  antedating  of  contract,  406. 
UTILITY  of  Invcntidn,  756. 
TTTTBRANCB  of  slander,  661. 
VACATION,  in  contract  for  services,  865. 
VALUE  of  advancement,  164, 155. 

declarations  of  a  decedent  as  to.  69,  60. 

of  property  given  in  payment  of  another's  debt, 
864. 

—to 'show  price  agreed,  806. 

in  action  for  price  of  goods,  806. 

comparison  or,  807. 

three  chief  elements  in  proof  of,  807. 

market,  807.      ^ 

price  current,  aa  proof  of  market,  809. 

opinion  of  witoesses  aa  to,  810. 

testisuonv  of  experts  aa  to  evidence,  811. 

account  kept  by  PA^ty  as  evidence  of,  886, 

in  question  of  breach  of  warranty,  848. 

of  uae  and  occupation,  864. 

of  use  of  chattels,  866. 

of  advertising.  876. 

of  services,  868. 

—of  writer,  877. 

—of  attorney  and  coonsel,  878. 

received,  how  proved,  404. 

paid  for  negotiable  pi^r,  448. 

fraud  against  common  carrier,  aa  to,  67B. 

of  property  inanred,  480. 

of  time,  660. 

injury  by  nerilgence,  608. 

of  annuity,  608. 

of  goods  levied  on,  607. 

of  thing  converted,  687. 

of  life  estates,  784. 

in  forfeiture  case,  788. 

of  property  in  actions  between  vendor  and  pur* 
chJRSer,  788. 
VABIANCB  as  to  number  of  partners,  8liB. 

by  failure  to  prove  persons  alleged  to  be  copart- 
ners, 806. 

in  action  by  snrvlvor  of  firm,  885. 

In  actions  against  survivor  of  partners,  885. 

in  action  for  money  lent,  848. 

aa  to  character  in  which  parties  dealt,  fUA, 

in  description  of  negotiable  paper,  867. 

as  to  manner  in  which  suit  waa  brought,  868  a. 

as  to  medium  of  payment.  868. 

in  medium  and  amount  or  payment,  877. 

in  action  for  money  paid  under  mistake,  ete.,  868. 

by  proof  of  Joint  adventure  under  allegation  of 
agencv,  879. 

in  action  for  sale  of  goods,  by  proof  of  agree- 
ment to  manufacture,  S36. 

by  failure  of  proof  of  delivery,  886. 

aa  to  quantity  when  dlaregarded,  806. 

aa  to  price  ujeed  for  goooiB  aold,  806. 

when  amendable  in  action  against  buyer  for  not 
accepting,  837. 

in  consideration,  when  immatorial,  888. 

remedied  in  action  for  breach  of  warranty,  880. 

in  contract  and  breach,  845. 

in  action  for  compensation  nnder  special  eon- 
tract,  861. 

in  pleading  conditiona  of  contract,  868. 

aa  to  time  of  payment  of  commercial  paper,  410l 

aa  to  place  or  payment  of  note,  411. 

between  allegations  of  demand,  notice,  etc,  and 
excuse  for  omission,  483. 
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as  to  rate  of  nanrloas  interast,  703. 

in  respect  of  lease,  62-<,  687,  etc 

In  case  of  nalsance,  640. 

in  ejectment,  603. 

in  partition,  738. 
YENDORAND  PURCHASER,  action  for  pur- 
chase money.  886. 

—vendor's  lien,  foreclosnre.  719. 

specific  performance  of  oral  contract  partly  per- 
formed. 780. 

plaintiff's  title  and  performance  in  action  f or,781. 

—the  contract,  730. 

fraud  and  misreprosentation  In  actions  between, 
789. 

actions  to  recover  back  purchase  money,  789. 

contract  merged  bv  deed,  73S. 

value  of  property  m  actions  between,  788. 

plaintiff's  performance,  breach,  787. 

contract  between,  786. 

—oral  evidence  to  explain,  786. 

—implied  covenants,  time,  787. 

actions  between,  786. 

ejectment  between,  707. 

actions  on  covenants  for  title,  619. 
VERBAL  CONTRACT.  (iSiM  St atctvov Frauds.) 
VERDICT,  as  to  facts  of  family  history,  100. 

on  mental  state  on  a  particular  day,  119. 

against  ancestor,  heir,  devisees,  or  representa- 
atlves,  160. 

as  former  adjudication,  681. 

evidence  as  to  ground  of,  in  former  adjudica- 
tion, 888. 
VESSEL,  ownership  of,  487, 496. 

register,  as  evidence  of  title,  684. 

for  llgaors.  Inscription  on.  774. 
VICIOUS  CHARACTER  of  animalB,  646. 
VILLAQB  ordinance,  77a 
VIOLATION  of  Btitute  or  ordinance,  771. 
VOCATION  of  plaintiff  in  slander  or  libel.  669. 
VOLUNTARY  CONVEYANCE,  evidence  of  con- 
sideration, 743. 
VOTER,  fact  of  being,  question  of  residence,  106. 

registering  person,  as  to  intent  of  residence, 
lOB  n. 

knowledge  of,  not  binding  on  municipal  corpo- 
ration, 45  n. 
VOTES,  479. 

at  elections,  71S0. 
VOUCHEKS  for  account  stated,  461. 
VOYAGE  and  Us  termini,  499. 
WAGBS  by  nominal  partner,  806. 

liability  of  nominal  partner  receiving  onlv,  906. 

participation  in  profits  by  seamen  in  lieu  of, 

action  for,  857. 

rate  of,  866. 
WAIVER  of  non-performance  of  contract,  787. 

of  motion  to  strike  out  testimony  by  cross-ex- 
amination, 66. 

of  disqaalification  of  husband  and  wife  as  wit- 
nesses, 164  n. 

of  tort  in  action  for  money  received,  374. 

of  contract,  parol  to  show,  895. 

of  stipulation  as  to  time  in  contract  of  sale,  814. 

of  discrepancy  in  size  and  weights  of  packsfes, 
815. 

of  proof  of  inspection  of  sooda  sold,  815. 

of  demand  ana  notice,  484,  485. 

of  arbitrator's  oath,  466. 

oi  objection  to  award,  467. 

of  non-payment  of  Insurance  premium,  481. 

of  preliminary  proofs,  489. 

of  conditions  or  forfeiture  of  insurance,  491. 

of  forfeiture  of  lease,  580. 

of  right  of  redemption,  733. 

shown  by  silence,  510. 
WANT  of  funds  as  excuse  for  omitting  demand, 
etc,  486. 

of  consideration  for  negotiable  paper,  441,  448. 

—in  sealed  inttrument,  513. 

of  probable  cause  in  malicious  prosecution,  668. 
WAR.  notice  of  dissolution  of  partnership  caused 

by,  aS3. 
WAREHOUSEMAN,  action  by  against  sheriff  for 
storsge,  607. 


WAREHOUSEMAN— Obn^uMf. 

actions  against,  668. 
WAREHOUSE  RECEIPTS,  568. 

—explained  by  parol,  564. 
WARRANT  as  a  protection  to  a  public  oflher,  1 
WARRANTIES  in  insurance  case,  483,  etc. 

in  marine  insurance  496. 
WARRANTY,  burden  of  showin?,  886. 

actions  and  defenses  arising  on  DrMch  of,  888l 

when  not  implied,  897  n. 

implied,  on  executed  sale,  848. 

—on  sale  partly  or  wholly  executory,  848. 

disproof  of  implied,  849. 

pleading  in  action  for  breach  of,  889. 

of  things  in  action,  84a 

in  sale  of  goods,  818, 840. 

of  title  on  sale  of  chattels,  84a 

by  agent,  authority  for,  841. 

on  sale  by  sample,  844. 

parol  evidence  of,  on  written  sale,  844. 

parol  to  explain,  845. 

of  macliine  to  do  work  "with  a  good  team,* 
845  n. 

brsach  of.  846. 

damages  for  breach  of,  848. 

opinions  of  witnesses  as  to  qualltv  of  article,  847. ' 

admissions  and  declarations  of  seller  or  his  ageat 
to  show,  848. 

omission  to  return  article,  on  breach  of » 84a 

buyer^B  Icnowledge  of  defect,  849. 

seller^s  good  faith,  848. 

former  adjudication  in  action  for  breach  of,  SSa 

actions  on  covenants  of,  519. 

of  condition  of  leased  premises,  686. 
WASTE,  how  proved,  584. 
WAT,  omcial  certificate  to  do  corporate  businees;,. 
evidence  of  condition  of,  86.     (And  ssa 
Highways.) 
WEATHER,  how  provod,  499,  (m. 
WILL,  incorporation  necessary  to  take  by  will,  19. 

misnomer  of  corporation  in,  81. 

{irobate  of,  when  to  be  produced,  66. 
brged.  to  impeach  of  letters  testamantaiy,  BS. 

paMr  Imperfectly  showing,  66  n. 

fatner*s  omission  to  provide  for  child  in,  Sa 

proof  of  facts  of  family  history  by  ancient,  cair 
celed,  9S. 

recoffnizf ng  children,  as  hearsay  of  facts  of  famr 
flv  history,  98. 

description  in,  as  to  intent  of  residence,  lOa 

presumptions,  and  burden  of  proof  as  to  intea- 
tacy,  100. 

domestic  will  proved  by  producing  probate,  in9. 

decree  of  probate  coart,  now  far  condnsive,  11U> 

formalities  of  execution.  111. 

testamentary  capacltv,  118. 

conduct  and  declarations  of  testator,  115. 

opinions  as  to  mental  soundness,  116. 

hereditary  insanity.  119. 

inquisitions  and  other  adjudications  as  to  testa- 
mentary capacity,  119. 

imdue  influence— the  burden  of  proof,  119. 

—indirect  evidence  of,  181. 

—relative  facu  as  to,  181. 

—declarations  and  conduct  of  testator  to  showr 
susceptibility  to  influence,  etc.,  188. 

fraud  in  obtaining,  188. 

revocation,  modes  of,  183. 

—marring  as  proof,  138. 

—disappearance  as  evidence  of,  34. 

—testator's  declarations  to  show,  184. 

constructive  revocations  of ,  1^ 

effect  of  subsequent  upon  former,  135.    « 

action  to  establish  lost  or  destroved,  186. 

presumption  as  to  dc'truction  of,  137. 

proof  of  contents  of  lost,  137. 

proof  of  foreign,  isa 

ancient,  when  competent  without  probate,  186L 

exirinKic  evidence  affecting,  13a 

-legitimate  objects  of,  139. 

—reasons  for  liberal  admission  of,  18a 

—reasons  for  strict  exclusion  of,  181. 

—exceptional  rules  as  to,  in  rebuttal,  188. 

—will  coiupared  to  statutes  as  to  admission  ol^ 
to  explain,  181  n. 

—to  aid  in  reading,  188. 
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—to  aid  in  testing  Talldity  of,  186. 
— rebutdng,  as  to  genolneness  of,  186. 
—to  aid  in  applying,  186. 
—to  aid  in  identifying  parson  named  in  will,  186, 
— to  aid  in  case  oiname  of  relationship,  187. 
— U>  aid  in  case  of  corporate  designation,  188. 
—to  aid  in  applying  erroneoas  designation,  188. 
— to  decide  between  advene  claimants  under, 

189. 
—to  aid  in  case  of  gifts  to  charities,  141. 
— ^to  aid  in  case  of  misnomer  in,  ^ii. 
—to  aid  in  applyiog  to  the  property  intended, 

148. 
—to  aid  in  Identifying  property,  144. 
—to  aid  in  rejecting  isjse  words  in  description 

of  property,  144.  , 

— in  ancertainty  as  to  which  of  two  parcels,  146. 
—to  show  nature  of  estate  given,  146. 
—to  raise  a  trust  by,  146. 
—to  aid  in  executing,  147. 
—to  aid  as  to  administrative  character  of  gift, 

147. 
—as  to  bequest  to  creditor,  147. 
—as  to  bequest  to  heirs  or  next  of  kin  in  ad- 
vance, 148. 
—as  to  presumptively  cumulative  gifts,  148. 
T-as  to  ademption,  14iL 
—as  to  charging  legacies,  149. 
—as  to  execution  of  power,  150. 
effect  of  the  statute  of  wills.  128. 
construed  in  connection  with  another  writing  to 

which  it  refers,  129. 
explanation  of  alterations  in,  188. 
correction  of  mistakes  in,  184  n.,  and  186  n. 
rejecting  false  words  in,  188. 
circumMcantlal  evidence  of  intention,  141. 
direct  evidence  of  Intent  in.  148. 
declarations  of  testator  to  snow  legatee,  189  n. 
—to  show  existence  or  loss  of,  15£ 
—to  show  continued  possession  under,  160. 
admissions  of   perspns  combining  to  procure 

making  of,  160. 
time  of  declaratioDS  bearing  on  intention,  160. 
security  made  an  advancement  by  provision  in, 

156. 
testamentary  clauses  as  to  advancements,  166. 
•    recital  in,  of  execution  of  deed  against  heir,  158. 
*  WITHOUT  RBCOUHSE,"  explained  by  parol, 

415. 
in  case  of  irregular  Indorsement,  488. 

in  receipt,  807.     

WITHHOLDING  EVIDENCE,  insurance  poUcy, 

478 
WITNESS,  Interested,  10. 
—against  estate  of  deceased.  61. 
— exclusion  of,  68. 

—what  persons  protected  by  exclusion  of.  64. 
—against  executor  or  administrator,  objecting 

to.  66. 
—preliminary  question  of  competency  of,  66. 
— personal  transaction  or  communication  with 

deceased,  67. 
—exclusion  of  all  incidents  to.  69. 
—contradiction  of  one  testifying  to  party's, 

70  n. 
—form  of  offer  in  rebuttal  of,  70. 
-rule  in  United  States  courts  as  to  exclusion  of, 

70. 
husband  as  next  of  kin  to  wife,  66  n. 
incapacity  of,  on  ground  of  insanity,  65. 
not  to  testify  as  to  interviews  vrith  deceased,  67. 
apparently  included  in  communication  by  de- 

oeasea,  68  n. 
cross-examination  of,  as  to  personal  knowledge 

of  death,  7^ 
—as  to  qualifications,  894. 
quallflcation  for  interpreting  language,  €11. 
to  show  absence  for  seven  years,  76. 
solemnisation  of  marriage  by  eye,  80. 
of  foreign  law  of  marriage,  86. 
to  his  own  age,  87. 
of  general  reputation  in  family,  04. 
decree  of  probate,  as  to  competency  of,  110. 
formaJities  of  execution  of  will.  111. 
as  to  mental  capacity  of  testator,  117. 


WITNESS—  0cmUmi4d. 
competency  of  husband  or  wife  as,  164. 
reading  list  of  names  to,  807. 
not  to  expound  meaning  of  contracts,  SS7. 
qualifications  of,  as  element  in  proof  of  value, 

807. 
how  interrogated  as  to  value,  869. 
knowledse  necessary  for,  to  testify  as  to  value, 

810,  Sll. 
to  value,  60S. 
—of  use  of  chattels,  866. 
—of  services,  860, 879. 
—of  writer's  services,  877. 
—of  professional  services,  878. 
—of  advertising,  876. 
competent  to  prove  overvaluation,  494. 
may  state  terms  of  agreement,  86S. 
account  stated,  knowledge  of  another  person, 

880. 
as  to  signatures,  893, 601. 
signer  need  not  be  called  to  prove  slgnatorcv 

881. 
refreehinff  memory  as  to  handwriting,  806. 
—as  to  shipment,  496. 

testing  knowledge  of  as  to  handwriting,  896. 
may  testify  to  purpose  of  contract,  406. 
—what  was  the  consideration,  406. 
officer's  foxgetfulness  of  fact  he  has  certified, 

428. 
explaining  abbreviated  entries,  429. 
clerk  may  deny  receipt  of  notice,  481. 
to  prove  delivery  of  letters,  484. 
understanding  distinct  from  agreement,  446  fk 
admission  by,  not  a  contract,  459. 
testifying  to  statement  of  account,  460. 
belief  not  comjpetent,  460. 
failure  of  recoUection  of  Items,  461. 
competency  of  arbitrator,  468. 
may  testify  that  plaintiff  acted  on  the  faith  of, 

etc.,  4i4. 
may  state  whether  there  was  renewal,  483. 
to  existence  of  usage,  486. 
insurance  adjustment  by  expert,  492. 
may  testify  to  influence  on  Lis  own  mind,  494. 
subscribing  witness,  506,  506. 
to  prove  uaage,  590. 
the  effect  of  peril,  598. 
party  may  testify  to  Injury  to  himself,  599. 
optical  illusion  of,  50S  note, 
may  testify  to  financial  ability  of  peraon,  616, 

etc. 
may  testify  to  acts  being  in  consequence  of 

representation.  619. 
privileged  from  criminating  self,  600, 768. 
may  testify  to  his  fear,  686. 
testifying  to  ownerahip  and  possession  of  real 

property,  686. 
in  patent  cases,  767-760. 
may  testify  to  character  of  beverage,  774,  778. 
competency  as  to  intoxication,  779. 
intoxication  as  discrediting,  778. 
competency  of,  in  crim.  con^  684. 
may  testify  to  possession,  66^ 
in  trademark  cases,  758. 
mav  testify  to  vote,  760. 
on  ballot  controls  print,  760. 
competency  in  divorce,  747. 
mayj)rove  payment  without  producing  receipt, 

impeachment  of,  by  schedules  in  insolvency, 
221 91. 

competency  of  party  to  negotiable  paper  to  im- 
peach it.  416. 

opinions  and  impressions,  746. 

elements  in  weight  of  opinion  of  n<m-expert, 

process  by  which  witness  azrives  at  opinion  not 
admissible,  807. 

opinion  as  to  age  of  a  person,  when  incompe- 
tent, 87. 

—as  to  injury  by  assault,  649. 

—as  to  care  and  diligence,  661. 

I  to  character  of  puties  rendering  mera- 

tricious  connection  improbable,  84. 

I  to  completion  of  contract  not  competent, 

477. 
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WITNKSS—  CorUinued. 
— to  prove  inadequate  consideration,  786. 
—as  to  which  of  several  credit  was  given,  Ml. 
—as  to  damages,  511. 
—as  to  ixtjvLTy,  594,  600. 
—as  to  cause  of  injury,  671. 
—as  to  injury  to  passeneer,  680. 
—in  insurance  cases,  403. 
— t^  show  loan,  240. 

—as  to  language  amonntlng  to  duress,  871. 
—as  to  likeness,  877. 
— as  to  materiality,  494. 
—as  to  mental  soundiDess  of  testator,  116. 
—as  to  necessaries,  178. 
—in  actions  for  n^Iigence,  686,  600. 
—as  to  partnership,  210. 
—as  to  quality,  804, 810^  847. 
—as  to  value,  810, 7iSR. 
—as  to  value  of  life  estate,  724. 
—to  prove  signaiures  to  will,  118. 
—as  to  sanity,  784. 
—as  to  sale,  287. 
to  Utle»  787. 


WmVESS-  QnUinwd. 

—as  to  usage  of  trade,  297. 

—as  to  waiver,  491. 

—as  to  waste,  534. 
WORDS)  extrinsic  evidence  to  show  meaning  o( 
803. 

defamatory,  their  meaning,  664. 
WORK,  labor  and  materials,  action  for,  857. 
WRITING,  general  rule  aa  to  explaining,  by 
parol,  w4. 

of  married  woman,  parol  to  vary,  182. 

creating  trust,  parol  to  explain  or  vary,  283, 294. 

aubmitted  to,  bat  not  signed,  by  parties,  aos. 
876. 

mode  of  proving  genntneness,  898,  etc. 

abbreviated,  interpreted  by  expert,  429. 
WRITING    MASl^  competent    as  to  hand- 

wrlUng,  898. 
WRONG>DOBR,  effect  of  release  of  one  joint,  817. 

former  recovery  against  joint,  880. 
YARD,  in  measurement,  866. 

what  is  shipyard.  484. 
YEAR,  meaning  of,  866. 
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